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Salomon  v.  Gordon  ^^^^^               ,^4, 

Salt  v.  Richards  Error,  Writ  of    72 

Sake  v.  Thomas  Evidence           209 
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^mour  V.  Courteney       ^^.^^  gg^ 
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Shipway  v.  Clark  Extortion  554 

Shirley  v,  Harvey  Executors  380 
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Stevenson  v.  Mortimer 


377 


50(3 


:  •  > 


Fieri  Facias      585      terbury  v.  House 

609  The  Attorney  General   p  ,     , 

Error,  Writ  of    17       v.  Fort  ^^^^^^ 
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Thornton  v.  Stalford 


Stoytcs  V.  Pearson 
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255  Tomlinson  v.  Shynn 
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(B)  when  sustainable. 

(a)  With  reference  to  tke  subject  matter. 

1 .  In  general,  p.  3.     S.  In  particular,  p.  5. 
(b)  With  reference  to  a  nonsuit,  p.  5.     (c)  With  reference  to  an  interlocu- 
toij  judgment,  p.  5.  (d)  With  reference  to  being  estopped  from  suing  out,  p.  5. 

(C)  Relative  to  the  court  from  and  to  which  it  lies. 

(a)  With  reference  to  the  game  court,  p.  7.    (6)  With  reference  to  a  supe- 
rior court,  p.  8. 
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(F)  Relative  to  the  suino  out,  p.  16. 

(G)   ALLOWANCE  AND  SERVICE,  p.   16.  1^1 

(H)  Relative  to  the  effect  of. 
(a)  In  general. 
I.  When  bona  fide,  p.  16.    2.  When  brought  for  delay,  p.  17. 
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in what  time  bail  should  justify,  p.  37.  6.  In  what  manner  to  justify,  p.  37. 
7.  Rule  for«allowance,  p.  38. 

(e)  How  far  liable,  p.  38.  (/)  How  discharged,  p.  39.  (g)  Proceedings 
against,  p.  41. 
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'  (J)  Relative  to  certifying  or  transcribing  the  record  and  re- 
turn TO  THE  WRIT  OF  ERROR,  p.  42. 


(K) THE  AMENDMENT  OR  DEFEATING  OF. 


».•• 


*•••         (a)  Amendment  of,  p.  44.    (6)  Quashing  of,  p.  46.    (c)  Abatement  of,  p. 
,,  '*  '  47.    (d)  Discontinuance  of,  p.  50. 

(L)  Relative  to  alleging  diminution,  p.  51. 

(M)   THE    ASSIGNMENT   OP   ERRORS,    AND    MODE    OF    COM- 
PELLING  IT.  ^ 

(a)  Of  the  assignment. 
1.  In  general,  p.  52.     2.  Rule  for,  p.  52.     3.  Errors  in  fact,  p.  52.  4.  Er- 
I     '    J    rors  in  law,  p.  53.    5.  Errors  in  fact  and  law  together,  p.  53.    6.  By  whom,  p^. 
63.     7.  ^Engrossing  of,  p.  53.     8.  Signing  of,  p.  53.     9.  Delivering  or  filing 
of,  53.     10.  Of  setting  it  aside,  p.  53.     11.    Of  the  certiorari,  p.  53. 
(6)  Of  the  scire  facias  quare  executionem  non,  p.  56. 
(N)  Relative  to  the  pleadings,  joinder  in,  and  demurrer,  p.  59. 

(O) issue,  trial,  and  jurisdiction  of  th&  court 

of  error,  p.  61. 

(P) SUM  recoverable,  p.  64. 

(Q) judgment,  p.  69. 

(R)  — — costs,  p.  72. 

(S) = EXECUTION,  p.  76. 

(T)    RESTITUTION,  p.  76. 

IL  IN  CRIMINAL  PROCEEDINGS,  p.  77, 

I.  IN  CIVIL  PROCEEDINGS. 

(A)  Relative  to  the  nature  and  definition  of.* 
A  writ  of  (B)  Relative  to  when  sustainable. 

^"^\ »?,  .  (a)   With  reference  io  the  subject  maUer. 

Sr!±'""  UlngeneraL-t 

notinvolT        L  Rbgina  v.  Paty.  H.  T.  1704.  2  Salk.  504;  S.  C.  1  Ld.  Raym.  1105; 
ing  treason  S.  C.  2  Saund.  101. 

or  felony         The  Court  held,  that  a  writ  of  error  was  grantable  ex  debiio  juitiHa^f  except 
09  debita  1  Qniy  yj  treason  or  felony. 

juBtiUa.  2    Gamon  v.  Jones.  H.  T.   1792.  K.  B.  4  T.R.  509. 

Too  favour     p^j.  BuUer,  J.     It  is  an  invariable  rule,  that  if  a  judgment  be  more  favour- 
able a  jttdg  ^Yj\q  to  the  plaintiff  thaii  he  is  entitled  to,  he  cannot  take  advantage  of  it  be- 
r  '^  1      cause  he  is  not  injured  by  it. 

*■      -'  3.  Anon.  E.  T.  1758.  K.  B.  2  Kenyon,  286. 

Or  that  Error  on  a  judgment  given  in  the  Palace  Court.     One  count  in  the  decla- 

which  haa  ration  was  for  money  lent.  The  defedant  appeared  by  Guardian  as  an  infant, 
insiiite^d  on  *^^  pleaded  non  assumpsit;  verdict  for  the  plaintiff,  and  entire  damages.  It 
below,  ifl  "^AB  °^^  alleged  for  the  defendant  that,  as  it  appeared  on  the  record  that  he 
no  'gronnd  was  an  infant,  the  plaintiff  ought  not  to  recover  for  money  lent,  as  an  infant 
of  error,  .could  not  contract  such  a  debt.  Sed  per  Cur.  It  does  not  appear  to  us  that 
the  defendant  insisted  on  this  defence  below.  For  any  thing  that  appears, 
this  may  be  a  scheme  to  endeavour  to  defeat  the  plaintiff's  action. 

4.  Mitchell  v.  Milbank.  H.  T,   1795.   K.  B.  6  T.  R.  199. 
So»  sepa  Ija  trespass  for  assault  and  battery,  and  false  imprisonment  against  three  de- 

rate jndg-    fondants,  who  suffered  judgment  by  default.     Plaintiff  executed  three  writs 
ments         of  inquiry,  and  the  jury  Yound  several  damages  against  each.     And  the  Court 
^"°3%      were  of  opinion,  that  if  the  plaintiff  had  entered  up  final  judgment  for  the  se- 
danL  *  ^^  veral  damages  on  these  interlocutory  judgments,  it  would  have  been  erroneous. 
*  A  writ  of  error  is  a  commistfion  in  the  form  of  an  original  writ  iasniog  out  of  Chance- 
ry, whereby  the  jadges  of  the  same  or  of  a  SQperior  court  are  aatborised  to  examine  the 
record,  upon  which  a  judgment  bus  been  given  in  the  same  or  in  sn  inferior  conrt,  and  on 
■nch  examination,  to  affirm  or  reverse  the  adjudication;  see  Yelv.  209;  Ca.  Temp.  Hard* 
846.     A  writ  of  error  is  a  remedy   given  by  the  common  law;  see  10  Mod^.  282;  and  is 
considered  as  a  new  action;  see  2  Saund.  101.  f. 

t  A  writ  of  error^  lies  for  some  error  ordefect  in  substance,  that  is  not  aided,  amendable 
or  cared  at  common  law,  or  by  the  statutes  of  amendments  or  jeofails;  see  Lee.  Dirt.  602 
Tidd.  Prac.  1191.  8th  edit. 


ERROR,  WRIT  OF.--  What  is  an  Estoppel  to  suing  oui.  S 

5.  MiLWARD  V.  Thatcher.  H.  T.   1787.  K.  B.  2  T.  R.  87.  Or  jndg 

Per  Buller,  J.     In  cases  of  writs  of  error  brought  in  civil  actions,  the  ques-  PJ°*  ^  * 
tion  whether  the  judges  below  are  properly  judges  or  not  cannot  be  tried,  ifyl?f  ^* 
they  be  de  facto  it  is  sufficient.     So,  if  a  person  be  criminally  convicted  in  a  o„|.  ^  ^^ 
court  of  record,  and  the  recorder  be  not  duly  elected,  the  conviction  is  good,  groand  of 
he  being  judge  de  facto,  error. 

6.  Sandipord  v.  Bean.  H.  T.   1793.   K.  B.  Cited,  1  H.  Bl.  642.  note.     Bat  jadg 
Per  Cur.     If  the  jury  give  more  damages  than  those  laid  in  the  declaration,  ment  fo^ 
the  plaintiff  must  relinquish  the  extra  damages;  for  if  he  enters  up  the  judg-™®**®  dtmrn 
ment  for  the  the  whole  which  the  jury  give,*  it  is  error,  and  cannot  be^mend-p.V.~l 
ed  or  helped  in  any  manner.  declaraliott 

7.  PicKwooD  v,  Wright.  E.  T.  1791.  C.  E.  1  H.  Bl.  642,  S.  P.  Usher  v.  i,  a  ground 
Danset.  E.  T,  1815.  K.  B.  4  M.  &  S.  94;  see  5  East,  142.   1  M.  ^of  error, 
S.  675;    1  Wils.  30.  Thongh  the 

In  asaumpsity  the  plaintiff  took  a  verdict  for  Gil/,   and  entered  upon  judg- Court  will 
ment  for  that  sum,  besides  costs,  though  the  damages  laid  in  the  declaration  V^J^}^  ^  *"* 
were  but  600/.  A  writ  of  error  being  brought,  it  was  moved  for  leave  to  enter  a  ^^''^''^^  ^ 
remittitur  of  the  11/.     The  Court  allowed  the  amendment,  upon  payment  of  „  i^  ^jj^ 
the  costs  of  the  writ  of  error.  ezeeei. 

8.    PuLLEN  V.  Stokes.  T.  T.  1794.   C.  P.  2  H.  Bl.  312.  f    5    ] 

After  sufiering  judgment  by  default,  the  defendant  brought  a  writ  of  error,  A  judgment 
and  assigned  for  error  that  the  plaintiff  (in  error)  is  not  in  error  by  the  judg-  ^^^  d®*  be 
ment  amerced,  or  declared,  or  adjudged  to  be  in  miaericordia^  or  mercy,  but,  J*^*"*^^|, 
on  the  contrary,  the  defendant  (in  error)  is  adjudged  to  be  in  mercy.  But  the  pJlj^'flff  in 
Court  were  clearly  of  opinion  that  there  could  be  no  error  assigned  with  re-  stead  of  the 
spect  to  this.  defendant 

9.   Parrot  v.  Spraggo?^.   H.  T.  1796.  O,  P.  2  H.  Bl.  608.  »  adjndged 

In  an  action  by  bill,  as  of  Trinity  Term,  34  Geo.  3.  against  an  attorney  in^®.*'®*? 
the  King's  Bench,  upon  a  bill  of  exceptions,  a  writ  of  error  was  brought,  and  ^J"**^*^*^ 
the  error  assigned  was  that  there  was  no  bill  filed  in  that  term  to  warrant  the  ^q^^  iq  ggp 
declaration  and  judgment.     A  certiorari  issued,  the  return  to  which  stated  port  procee 
that  there  was  no  bill  filed  in  Trinity  Term,  but  that  a  bill  was  filed  as  of  dtogs  on  er 
that  term,  in  the  vacation  of  the  said  term,  to  wit  on  such  a  day.      The  Court  ■'**'' *8*h^ 
,  were  of  opinion  that  as  the  return  showed  that  there  was  a  bill  filed  of  the"  5*k^'K*f| 
term  preceding,  it  was  not  necessary  to  inquire  into  the  p/ccise  time  when  it  ^^  j^^  ^   ^jt 
was  filed;  the  real  question  being  whether  there  was  a  bill  on  the  file  of  that  is  loffieient 
term?  if  there  were,  the  Court  of  Error  would  not  inquire  how  it  came  there,  bet  there  j 
be  on  the  file  i  bill  of  the  term  in  which  the  declaration  if  entitled.  t 

2.  In  particutar.     See  Particular  Titles. 

(0)   Wilh  reference  to  a  nonsuit,  -       ,. 

Box  V.  Bennett.  E.  T.  1790.  C.  P.  1  H.  Bla.  432.  ofS'jndJ 

It  was  contended,  that  no  writ  of  error  could  be  brought  on  a  judgment  of  ment  ofnoa 
tionsuit,  as  the  plaintiff*  was  out  of  court,  and  no  error  could  be  assigned  oneait 
the  proceedings.     But  the  Court  over-ruled  the  objection. 

(c)    With  rejerence  to  an  interlocutory  judpnent. 
Samuel  v.  Judin.  E.  T.  1805.  K.  B.  6  East,  333.  aflSrming  judgment,  E.  T.  Bat  not  on 

1804.  C.  P.   1  N.  R.  43.  to  "**'ll** 

The  Court  in  this  case  held,  that  a  writ  of  error  could  not  be  brought  on  »n,n^|,^"^ 
interlocutory  judgment.  The  defea 

(a)    JVith  reference  to  being  estopped  from  suing  out.  jj,m  j,  ^^^ 

1.  Cates  v.  West.  M.  T.  1787.  K.  B.  2  T.  R.  183.  allowed  to 

On  a  rule  to  set  aside  an  execution  on  the  ground  that  it  issued  after  the  al-  bring  error 
lowance  of  a  writ  of  error,  it  was  stated,  that  the  defendant's  attorney  had  un-  contrary  to 
dertaken  that,  if  the  plaintiff  would  wait  a  certain  time,  which  the  latter  had    [    ^    1 
agreed  to  do,  there  should  be  no  delay  by  the  defendant,  upon  which  it  was  J!"  ®J^  ®' 
contended  that  no  writ  of  error  lay  after  this  undertaking.     Arid  of  that  opin-       ,^      ^^ 
ion  were  the  Court .  ment 

2.  Wrigut  v.  Nutt.  M.  T.  1786.  K.  H.  1  T.  R.  388.  And  wbera 

^Executors  against  whom  a  scire  facias  had  been  sued  out  to  recover  dama- a  teatator  ii 


4  ERROR,  WRIT  OF,— When  8U8tainahle. 

estopped  ggg  assessed  on  an  interlocutory  judgment  against  their^  testator,  brought  a 
from  *>nng  .yrit  of  error  after  the  testator's  attorney  had  agreed  for  him  that  no  writ  of  er- 
eiTo*  paren  '^r  should  be  brought.  The  Court,  on  motion,  ordered  the  attorney  to  nonr- 
ant  to  an  pros  the  writ;  for  the  scire  facias  was  merely  a  continuation  of  the  proceedings 
agreement  in  the  original  action;  and,  as  the  testator  himself,  if  he  had  lived,  could  not 
by  hie  atior  jj^ve  brought  a  writ  of  error,  in  consequence  of  the  agreement,  so  neither 
noy,  the      ^^^j^  ^y^^  executors. 

3ndeL  3-    Camden  v.  Edie.  T.  T.  1788.  C.  P.  1  H.  Bl.  21. 

execntors  In  an  action  on  twenty-five  policies  of  insurance,  a  rule  had  been  obtained 
from  so  do  to  consolidate,  which  directed,  among  other  things,  that  the  defendant  should 
■°g»  not  bring  any  writ  of  error.     The  plaintiff  had  a  verdict.     The  defendant 

Soao  tgree  brought  a  writ  of  error,  being  apprised  that  there  was  error  apparent  on  the 
ment  under  record.  The  plaintiff  moved  for  an  attachment  against  the  defendant's  attor- 
a  ®o»**®"°*  ijey^  and  that  proceedings  on  the  allowance  of  the  writ  of  error  might  be  staid, 
not  to  bring  The  Court  granted  the  latter  part  of  the  application,  but  refused  the  former, 
error  is  an  because  the  attorney ,'>t  seemed,  had  been  misled  by  the  advice  of  his  counsel, 
osioppel,  4.  Wade  v.  Rogers.   T.  T.   1770.  C.  P.  2  Blac.  780. 

thoogn  it  The  plaintiff  recovered  judgment  by  default,  and  signed  final  judgment. 
beWn  enorrpj^^  defendant  brought  a  writ  of  error  in  the  King's  Bench,  but  (there  being 
P  '   no  bail  in  the  action  below)  the  pi aintiQ' brought  his  siction  of  debt  on  the  judg- 

Mmt*o  °«)n  ™®^*>  and  held  the  defendant  to  bail.  In  East  or  Term,  1771,  there  was  a 
fess  jodg  rule,  by  consent,  to  stay  the  proceedings  on  the  second  action,  on  the  defend- 
ment  does  ant's  giving  judgment  with  a  stay  of  execution  till  the  writ  of  error  should  be 
not  imply  determined.  In  the  same  term,  the  original  judgment  was  affirmed.  And, 
an  Qoderu  ^q^  ^|jg  defendant  brought  a  new  writ  of  error,  oH  the  second  judgment.  It 
b  ^f  "a  writ  ^**  moved  to  quash  the  writ  of  error,  being  vexatious  and  contrary  to  the  de- 
of  error,      fendant's  implied  consent,  on  giving  judgment  in  Easter  Torm. 

Per  Cur.     No  such  consent  (not  to  bring  a  writ  of  error)  is  implied  in  the 
present  rule;  but  may  be  proper  to  be  expressed,  for  the  future,  in  similar  cases. 
[    7    ]  (C)  Relative  to  the  court  from  and  to  which  it  lies. 

(o)    fVWi  reference  to  the  same  court, 
1.  Lampton  v.  Collingwood.  M.  T.  1694.  K.  B.  3  Salk.  145.  Cooper  v. 

Ginger.  M.  T.   1724.   K.  B.   1  Stra.  160. 
A  writ  of        Judgment  was  given  against  A.  and  B. ,  and  a  scire  facias  taken  out  against 
error  in  fact  j[^,^  administrator  of  B.,  and  two  nihils  returned,  and  thereupon  execution  was 
lies  coram  awarded;  and  the  scire  facias  suggested  the  recovery  to  be  against  A.  and  B., 
no^M  in     .  ^^^  ^^^^  ^  died,  and  B.  survived,  and  aflerwards  B.  died  intestate ;  R. ,  his  ad- 
ministrator, now  brought  a  writ  of  error  coram  nobis,  and  assigned  for  error, 
that  A.  survived,  and  thereupon  issue  was  joined,  and  found  for  the  plaintiff. 
But  the  court  quashed  the  writ  of  error,  holding  this  matter  not  a  matter  as- 
signable for  error  in  fact,  it  being  contrary  to  the  surmise  of  the  scire  facias. 
In  ciTil  ca  2.  Evans  v.  Roberts.  M.  T.  1702.  K  B.  3  Salk.  147, 

ses,  and  in  The  defendnnt  was  indicted  in  K.  B.,  and  found  guilty:  he  brought  a  writ 
criminal  ca  ^f  ^ror  in  the  same  court  and  assigned  error  in  law.  The  court  said:  if  an 
thecTbe^er  ©"Toneous  judgment  be  given  in  K.  B.  in  civil  actions,  a  writ  of  error  will  not 
ror  be  in  ^^^  ^^  ^^^  same  court,  but  only  for  errors  in  fact ;  but,  upon  a  judgment  in 
fact  or  law; criminal  cases,  errors  will  lie  in  K.  B.,  whether  the  error  be  in  fact  or  in  law. 
Rnt  «rMr  ^'  L^MBELL  v.  JoHN.  H.  T.  1725,  K  B.  1  Stra.  690.  S.  P.  Harlop  y. 
coramno  Holt.  M.  T.  1695.  K.  B.  1  Salk.  263. 

bis  lies  not     A  judgnient  was  given  in  this  court  in  an  action  of  trespass,  and,  on  a  wiit 
of  error  being  brought  in  the  Exchequer  Chamber,  the  judgment  was  affirm- 

*  Bnt  not  for  error  in  point  of  law;  for  error  in  fact  u  not  the  error  of  the  judges;  and, 
therefore  reTeraing  it  is  not  reversing  their  own  Jadgment;  see  1  Rol.  Abr.  747;  Cro.  Eliz. 
105;  hence,  if  the  en-or  be  in  the  process,  or  through  the  default  of  the  clerks,  it  may  be 
reversed  in  the  same  court;  see  F.  N.  B.  21.  But  if  an  erroneous  judgment  be  given  in  K. 
B.,  and  the  error  be  in  the  judgment  iiself,  and  not  in  the  process,  a  writ  of  error  does  not 
lie  in  that  court;  see  1  Rol.  Abr.  746. 

In  the  Common  Pleas,  the  record  and  process  being  stated  to  remain  before  the  king's 
jostices,  the  writ  is  called  a  writ  of  error  coram  vobis  or  qua  coram  nobis  resident;  99% 
Tm-  1191.  8tb  edit. 
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ed*      The  defendant  then  brought  a  writ  of  error  coram  nohis^  &c.  in  this  court,  i"  ^'  ^*  of 
which  the  plaintiH's  counsel  moved  to  quash,   and  cited  1  Vent.  207;  2  Lev.  '*''  ■"  ?®' 
38;  3  Keb.  28,  29,  that  it  will  not  lie  after  an  affirmance .     On  the  other  side,  [Se"E«hl 
it  was  insisted,  that  the  record  was  never  removed  from  this  court,  and  that  an  qn^f, 
action  of  debt  will  not  lie  on  it.      Ptr  Cur.     Before  the  statute  of  Elizabeth, 
we  could  no,t  examine'  our  own  errors,  in  fact,  after  an  affirmance  in  Parlia- 
ment: and  the  Exchequer  Chamber  is  now  in  the  same  degree,  with  regard 
to  us,  as  the  Parliament  was  before;   therefore,  the  writ  of  error  mast  be 
quashed. 
4.  HoRx  V.  Bushel.  E.  T.  1732.  K.  B,  2  Stra.  949.  S.  P.  Burleigh  v.       [     8    J 

Harris.  E.  T.    1733.   K.  B.  2  Stra.  795.  Kor after ari 

♦     A  writ  of  error  was  brought  on  a  judgment  in  the  Marshalsea  Court,  and  affinnance 
error  in  law  assigned,  and  the  judgment  affirmed;  then  a  writ  of  error  wasl"***®  ■■.'^ 
brought  coram  ro6w,  which  the  Court  said  could  not  be  allowed  without  leave,  q^^iI^!^. 
and  therefore  held  it  no  supersedeas.  ^  . ,        * 

5,  Knoll's  Case.  M.  T.   1791.  K.  B.  3  Salk.  146.  do^hU^ 

Per  Holt,  C.J.    It  is  beneath  the  dignity  of  the  Plouse  of  Peers  to  try  for  error  id 
matters  of  fact;  and,  for  that  reason,  errors  in  fact  of  any  judgment  in  K.  B.  fact  in  tbo 
must  of  necessity  be  redressed  here,  and  not  in  Parliament.  Hoase  of 

6.  Bi.nn's  Pratt.  E.  T.   1819.  K.  B.   1  Chit.  Rep.  369.  ^^''^* 

The  Court  held,  that  a  writ  for  error  in  fact  may  be  brought  iti  the  same  ^^  ^^?' 
court  in  which  judgment  was  given,  except  in  the  Exchequer  Chamber.    See  ?°®'  *^h»n* 
Rol.  Abr.  755;  Com.  Rep.  51)7.  _^  * 

(6)    JVith  reference  io  a  superior  court.*  ceecUnLs^'^ 

1.  Mellor  V.  Spatema.v.  M.  T.   1668.  K.  B.   1  Saund.  346  are  by  ori 

On  the  defendant's  counsel  in  trespass  being  disposed  to  bring  a  writ  of  er-ginal,  error 
ror,  the  Court  .said:  as  the  action  was  commenced  by  original   writ  out  of  lies  to  thd 
Chancery,  a  writ  of  error  did  not  lie  in  Exchequer  Chamber  by  the  stat.  27 '°"^*^^*"^ 
Eliz.  c.  8.  but  only  in  Parliament.  .  °°^^*'®  ^^ 

2.  Rex  V.  Knollys,  T.  T.    1693.   K.  B.   Salk.  511.  ,  Chamber. 

Error  from  the  Court  of  Exchequer  was  brought  in  the  House  of  Lords,  [91 
and  the  question  was,  whether,  by  the  31  Eliz.  3.,  the  Exchequer  Chamber  Bat  the  er 
should  not  interpose.      And  the  court  determined  in  the  affirmative.  ror  from 

the  Conrt  of  Exchequer  lies  to  the  Excheqaer  Chamber,  and  not  to  tho  LordH. 

3.  Skinner  V.  Webb.  M.  T.    1679.  K.  B.   1  Mod.   79.  So.  error 

Per  Hale,  C.  J.  A  writ  of  error  will  lie  in  the  Exchequer  Chamber  on  a  I'm  to  the 
judgment  on  a  scire,  facias  grounded  upon  a  judgment  in   one  of  the  actions  ^"^®*1"®'' 

*  A  wHl  of  error  lies  from  the  inferior  courts  of  redord  in  Englnfid  into  the  K.  B.  and  ^^^y  action 
not  into  the  C.  P.  It  likewise  lies  from  the  C.  P.  (o  the  K.  B.  and  then  to  the  House  of  ^^|,i„  ^^^^ 
Lord:!.  From  proceeding  on  the  law  side  of  the  Exchequer,  a  writ  of  error  lies  into  the  27  £|iz  a: 
Exchequer  Chamber,  and  thence  to  the  Houso  of  Peers.  From  proceedings  in  the  K.  B.  g^  ^g  q^  ^ 
in  debt,  detinue,  covenant,  account,  case,  ejectment,  or  trespass,  originally  begun  therein  g^ire  fa 
by  bill,  it  lies  to  the  Exchequer  Chamber,  and  from  thence  to  the  Parliament,  27  Eliz.  c.  ^ias' 
8;  see  3  Bla.  Com.  410.  ' 

A  writ  of  error  lies  in  K.  B.  npon  a  judgment  in  a  coanty  palatine;  see  1  Rol.  Abr.  745; 
nnd  by  statutes  34  and  35  lien.  8.  c.  26.  s.  113;  1  W.  &  M.  c.  27.  s.  4.  error  lies  in  K.  B. 
on  jacfgments  given  in  the  great  sessions  in  Wales.  But  it  also  appears  that  npon  a  judg- 
ment given  on  the  Flustings  in  London,  a  writ  of  error  lies  at  St.  Martin's  before  certain 
commissioners  appointed  under  the  Great  Seal,  and  from  thence  immediately  into  the 
House  of  f  qrds;  see  1  Roll.  Abr.  745.  But  if  the  judgment  be  on  the  equity  aide  of  the 
Mayor's  Court,  the  appeal  lies  to  the  House  of  Lords;  see  Emerson  on  Courts,  86;  Lee. 
Diet.  606. 

If  an  erroneous  judgment  be  given  in  the  Cinqne  Portn,  a  writ  of  error  docs  notjlie  into 
the  K.  B  ;  bat  it  shall  be  redressed  before  the  Constable  at  Dower,  at  the  Court  at  Shop- 
way;  ^ee  4  Inst.  224.  From  the  Court  of  Stannaries  in  the  Duchy  of  Cornwall,  no  writ 
of  error  lies  to  the  K.  B.;  bat  the  appeal  is  to  the  Warden  of  the  Stannaries,  and  then  to 
the  King's  counsel;  see  1  Rol.  Abr.  745. 

Before  the  union  with  Scotland,  a  writ  of  error  lay  not  in  this  country  upon  any  jadg- 
ment  in  Scotland,  because  it  was  a  distinct  kingdom,  and  governed  by  distinct  laws;  aecf 
Show,  P.  C.  33;  bat  it  is  since  given  by  statute  6  Ann.  c.  26.  from  the  Court  of  Exchequer 
in  Scotland,  returnable  in  Parliament.  A  writ  of  error  formerly  lay  from  the  K.  B.  in  Ire* 
land  to  the  K.  B.  in  England;  see  1  Show.  213;  and  from  thence  tp  the  Houpb  of  Lordf^ 
bat,  since  the  union  with  Ireland,  it  lies  to  the  House  of  Lords;  see  Lee.  Diet.  606^ 
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mentione  1  in  the  27  '"'z.  c.  3..  because  it  is,  in  effect,  a  piece  of  one  of  the 
actions  therein  mentioned. 

.     4.  Lloyd  v.  Skutt.  E.  T.   1780.  K.  B.   1  Doug.  350. 
Or  debt  qui      Qn  molion  ihat  a  writ  of  error,  removing  a  judgment  in  debt  upon  the  statute 
'«»»;  of  usury,  fro:n  K.  B.  into  the  Exchequer  Chamber,  might  be  quashed.      On 

the  f:;round  that  this  sort  of  penal  action  was  Qot  within  the  mefining  of  the 
statute  27  Eliz.  c.  8.,  which  first  gave  the  writ  of  error  from  this  court  to  the 
Exchequer  Chamber,  the  court  over-ruled  the  objection. 
Bat  not  ^'  Bertie  V.  Clutterbuck.  M.  T.    1738.  K.  B.  2Stra.  1J02. 

onaoAward  After  judgment  in  K.  B.,  the  plaintiff  sued  out  a  scirt  facias^  on  which  he 
ofexecotion  obtained  an  award  of  Execution:  of  this  only  the  defendant  brought  error  in 
only;  the  Exchequer  Chamber.     The  court  held  that  27  Eliz.  c.  8.  does  not  extend 

Nor  for  er   to  this  cajse. 

rors  in  fact;    0.  Ipsley  v.  Turk.   H.  T.  1675.   K.  B.  2  Mod,  194;  S.  C.  2  Lev.  184. 
Yet  if  a  re       The  court  held,  that  an  error  in  fact  cannot  be  assigned  as  error  in  the  Ex- 
lease  of  er  chequer  Chamber. 

dLd  i*n  t^he*  ^-  ^^^^^  ^'^^^^  y-  MuN^z-  II.  T.   1728.  K.  B.  2  Stra.  821. 

Excheqoer  ^"  ^  release  of  errors  being  pleaded  in  the  Exchequer,  it  was  contended  to  be 
Chamber,  a  vulgar  error  to  imagine  they  could  not  try  it,  the  27  Eliz.  c.  8.  having  ^iven 
they  may  them  power  to  examine  all  errors,  &c.  Per  Cur.  It  is  a  great  absurdity  to 
try  it  and  imagine  that  the  Court  which  has  jurisdiction  to  hold  the  writ  of  error  should 
award  a  ^^j  have  the  power  to  do  justice,  by  giving  the  party  the  benefit  of  his  release, 
r  10  1  ^^^  think  we  may  try  the  release,  and  award  a  venire  under  the  seal  of  the 
If  a  court    ^o"*"^  ^^  Exchequer. 

newly  crea^-  Grenvell  v.  BuRWELL  E.  T.  1695.  K.  B.  1  Salk.  263;  12  Mod.  39Q. 
ted  proceed  Per  Holt,  C.  J,  Wherever  a  new  jurisdiction  is  created  by  act  of  Parlia- 
ill  a  snmma  rhent,  and  the  court  or  judge  of  record  exercises  it  according  to  the  course  ol 
ry  way  dif^h^  common  law,  a  writ  of  error  lies  on  this  judgment;  but  where  they  act  OQ 
thal^Dre**'"*  summary  method  different  from  the  common  law,  there  a  writ  of  error  lies 
cribed  by     ^^}  ^^^  »  ccrtiorajt. 

theconv  (D)  Relative  to  the  parties  to  the  wRiT.t 

monlW,  f.  CowpER  v.  Ginger.  M,  T.  1737.  11  Geo.  1.  K  B.  8  Mod.  317.  S,  P- 
no  wnt  of  Miles  v.  Ginger.  8  Mod.  316.  S.  P.  Ratcliff  v.  Burton.  E.  T.  1734. 

AlUhe     ar  '^^^^'.  ^^•^-   ^-  ^'  ^URNER  v.  BoWER.    11  Mod.  321. 

ties  to  the  ^^  ^  ^^**  ^^  error  brought  by  one  on  a  judgment  against  two,  the  writ  be- 
jodgmertt  ^^S  H^^^hed,  the  defendant  in  error  moved  for  costs,  as  if  the  judgment 
must  join  ;t  had  been  affirmed.  Per  Cur,  Let  the  defendant  have  costs^  as  if  the  judg-^ 
If  they  do  .  ment  had  been  affirmed. 

not,  motion  2.  Laroche  v.  Wasbrough.  M.  T.   1708.  K.  B.  2  T.  R.  737. 

mast  be  Xho  plaintiff  recovered  a  judgment  against  the  two  defendants  in  the  King's 

Tcwh  the  ^^^^y '"  ^-  T.  1787.  One  of  them  brought  a  writ  of  error  in  the  Exche- 
writ*  oth^er  ^^^^  Chamber,  where  the  judgment  was  affirmed  in  H.  T.  1783.  The  plain- 
wise  it  will  *  Nor  will  it  lio  on  an  order  made  at  the  Old  Bailey  for  payment  of  a  fine;  see  2  ll^lod. 
stand.  219. 

t  It  is  a  general  rule  that  no  person  can  bring  a  writ  of  error,  who  was  not  a  party  to 
the  record;  see  Bac.  Abr.  195;  hence,  if  there  be  a  judgment  against  the  principal,  nnd 
also  against  the  bail,  the  principal  cannot  have  error  on  the  judgment  against  the  bail;  see 
2  Bac.  Alir.  199;  nor  the  bail  onlhe  judgment  against  the  principal;  see  2  Leon.  101; 
Cro.  Car.  408;  nor  can  they  join  in  a  writ  of  eiror,  for  these  are  distinct  judgments,  and  af- 
fect different  •persons. 

If  an  action  be  brought  against  a  feme  covert,  as  feme  sole,  and  she  plead  to  issue  as  a 
a  feme  sole,  and  judgment  be  given  against  her,  upon  which  she  is  taken  in  execution,  she 
and  her  husband  must  join  in  bringing  a  writ  of  error;  for  otherwise  the  husband  might  be 
prejudiced.hy  losing  the  society  of  his  wifo  and  her  care  io  his  domestic  concerns,  and  be 
hath  no  other  means  to  help  himself;  see  1  Rol.  Abr.  748.  So  if  an  action  be  brought 
against  a  feme  covert  and  others,  they  may  all  join  with  the  husband  in  bringing  a  writ  of 
error;  see  I  Rol.  Abr.  478. 

X  ProvidedUhey  are  all  living  and  aggrieved  by  the  judgment;  for,  otherwise,'this  inconve- 
nience would  ensue,  that  eVery  defendant  might  bring  a  writ  of  error  by  himself,  and  by 
that  means  delay  the  plaintiff  from  his  execution  for  a  longtime;  seeCarth.  8.  But  whea 
the  judgment  is  against  severaU  ead  one  or  more  die,  the  writ  may  be  sustained  by  thei«r« 
Tivors;  see  Biraes,  202. 
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tiffcbarged  both  defendants  in  execution.  On  motion  to  discharge  the  de*> 
fendant  who  had  not  joined  in  the  writ  of  error,  on  the  ground,  Ist,  thuthe  was 
not  charged  in  execution  within  two  terms  after  final  judgment  obtained  in  H. 
T»  1787.  The  Court  held,  that  the  plaintiff  could  not  charge  the  defendant 
in  execution  till  the  record  was  remitted  into  the  Court  of  K.  B.  notwithstand-  [  1 1  [ 
ing  the  writ  of  error  might  have  been  quashed  immediately,  because  not 
brought  by  both  defendants.  Soe  6  Co.  25;  Cro.  Eliz.  646;  Yelv.  4;  3  * 
Mod.  134;  I  Ld.  Raym.  71;  5  Mod.  16;  Comb.  354;  1  Salk.  312;  1  Str. 
234. 

S.  Cawnon  v.  Abbott.  E.  T.  1642.  K.  B.  1  lev.  210. 
On  error  on  a  judgment  in  trespass.     One   defendant  had  jud(»ment,   and  '"  trespan 
the  plaintiff  recovered  against  the  other  two;  thoy  Urought  error.  Ji)n  objection  *^**°**.p 
that  they  ought  all  to  have  joined,  it  was  stated  that,  although   the  wiit  of  ^r- judameot 
ror  be  brought  by  two  without  the  third,  it  was  good,  because  he  would  not  be  he  tor  one, 
.joined,  having  been  acquitted.     And  of  that  opinion  were  the  court,  except  the  otbera 
Twisden,  J.  «»ay  bring 

4.  Oliver  v.  HuNNiNfi.  T.  T.  1700.  K.  B.  I  Ld.  Raym.  691.  "'O""- 

On  a  writ  of  error  brought  on  a  judgment  in  C.  B.  in  an  action  against  two, 
where  one  of  the  defendants  was  outlawed.     An  exception  was  taken  to  the^^jj^  ®?* 
writ  of  error,  because  it  mentioned  the  writ  to  be  brought   against  one   only,  fendanti  be 
But  it  was  held  good,  because  the  writ,  as  to  the   other,   was  determined  by  outlawed; 
the  outlawry. 

6.  Brewer  v.  Turner.  M.  T.  1719.  K.  B.  1  Stra.  234. 

I^er  Cur.     If  defendants  may  not  sever  in  their  writs  of  error,   the  incon-  ^'»d  if  one 
lenience  would  be  great;  the  plaintiff  might  if  he  pleased  join  A.  B.,  with  a  J"" 'j'ore  re 
defendant  who"  was  under  his  own  power,  and  will  never  consent  to   bring  ^  the  reai^"* 
writ  of  error,  and  ihen  A.  B.   would  be  remediless,  be  the  judgment  ever  so  may  pro 
^TTOOeous.  ceed, 

6    Frescobaldi  v.  Kinaston.  M.  T.  1714.  2  Stra.  783. 

JL  writ  of  error  was  brought  by  two  executors  on  a  judgment  against  them;  After  the 
•to  the  great  damage  of  both.  •  A  scire  facias  was  taken  out,  and  scire  Jcci  re- J®**'*  ^^ 
turned;  and  then  one  of  the  plaintiffs  in  error  moved  for  time  to  assign  ^^^ors,  ^^'^^•^  * 
till  there  could  be  a  summons  and  severance  of  the  other,  on  an  affidavit  that  ^^^^  ^^^^ 
the  other  executor  was  in  the  interest  of  the  defendant  in  error,  and  would  not  ranee. 
join.     And  time  was  given  accordingly. 

7.  Knox  y.  Costello.  M.  T.  17G5.  K*.  B.  3  Burr.  1789. 

On  a  writ  of  -error  brought  here  on  a  judgment  from  the  K.  B.  in  Ireland,  AUhoagh  a 
to  reverse  a  judgment  of  their'^  affirming  a  judgment  in  the   C.  B.  there,  in  ^J\y  ^^^ 
an  action  of  debt  against  W.  K.  by  C.  F.   deceased;  and    also,  affirming  the  on  a  judg 
adjudication  of  the  C.  B.  in  Ireland,  of  execution  of  the  same  judgment  on  ment 
writs  of  scire  facias  issued  out  of  the  said  Court  of  C  B.  in  Ireland,   against  against  two 
the  said  W.  K.,  at  the  suit  of  E.  C.  and  E.  F.  surviving  executors  of  C.  F.    ^  ej^o"® 

That  a  scire  facias  quare  exeattionem  non,  issued  at  the  suit  of  the  said  E.  F. .  L  1-^  J 
and  E.  C.  suggesting,  "  that  C.  F,  was  dead,  and  that  they  were  his  s"''viv-°°^'^°^p"^^ 
ing  executors;  that  on  this  scirefaciasy  the  defendant  pleaded  payment,  which  dernywhich 
was  found  against  him  with  Sd.  damages;  whereon  it  was   adjudged  "  That  might  arise 
they,  as  hid  executors,  should  have  execution  against  K.  for  the  debt  and  dam-  from  each 
ages  aforesaid.     And  it  was  also  adjudged,    "  That  they  do   recover   against  jlefendQnt 
the  said  W.  K,  their  costs  and  expenses,  aforesaid  to  6rf.  by  the  jury  aforesaid  ^  ^*]^^*"*  ^ 
in  form  aforesaid,  assessed."     And  also  17/.  14s  Sd.  for  their  costs  and  ex- ^""j,®  J^"j^ 
penses  aforesaid,  adjudged  to  them  af  their  own  request  by  the  Court  here,  by  does  not  ap 
way  of  increase,  according  to  the  form  of  the  statute  in  such  case   made  and  ply  to  exe 

£rovided."     Only  one  of  the  executors  appeared  to  the  writ  of  error  in  the  B.  colors,  who 
L  in  Ireland,  viz.  E,  C,  who  alone  sued  out  the  writ  o{ scire Jacias  quare  ex-**""®  defend 
ecviionem  non  in  that  Court,  and  yet  the  Court  affirmed   the  judgment  of  the^"^"^"^' 
C.  B.  for  both.     The  objection  was,  "  That  the  scire  Jacias  quare  execuiioium  noj  pijjj, 
non  is  brought  by  only  one  of  these  two  executors."  lifTs. 

Per  Cur.     A  scire  facias  qaare  exectUionem  no/i  is  only  to  bring  the  plain- 
tiffin  error  in,  to  assign  his  errors.     He  comes  in  upon  it,  and  assigns  his  er- 
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rort.  Therefore  he  waived  any  objection,  and  admitted  the  one  executor  to 
be  sufficient  to  call  upon  him,  merely  to  assign  jcrrors.  He  might,  perhaps, 
have  moved  to  quash  it;  but  as  he  did  not  challenge  it,  he  has  waved  the  ob- 
jection to  it;  and  we  are  not  to  presume  the  other  executor  to  be  alive.  Hack- 
pt  V.  Heme,  in  Carthew.  7.  indeed  is  a  determination  "  That  a  writ  of  error 
by  one  alone,  upon  a  judgment  against  two,  is  not  good."  But  that  is  upon 
account  .of  ihe^nconvenience  that  would  arise  from  a  perpetual  delay  of  the 
execution,  if  every  defendant  might  bring  a  writ  of  error  by  himself.  Now 
that  reason  does  not  hold  in  the  present  case,  where  these  executors  are  de- 
fendants in  error,  and  not  plaintifls. 
£^„  lies  4.  Anoj.  E.  T.  1696.  K.  B.  Salk.  264. 

against  the       Per  Hoh,*C,  J.     A  writ  of  error  may  be  against  the  King,  without  petition 
king.*         being  made  out  tx  officio,  though  formerly  it  was  otherwise. 

(E)  Relative  to  the  form. 
(a)   Stamp. 1[ 
[  13  ]  •  (6)  Direction. 

The  writ  i,  NuTTONv.  Crow.   H.  T.   1714.  KB.   10  Mod.  283. 

rocted**!o  "      '^*^®  ^^"^  of  error  being  directed  to  Thomas  Lord  Trevor,  Chief  Justice  of 
the  chief     ^^^  Bench;  and  the  return,  the  answer  of  Sir  Thomas  Trevor,  Knight,  Chief 
justice  by    Justice,  Sfc.  pleas  inrolled  before  Sir  Thomas  Trevor,  Knight,  &c.  the  Court 
his  natarai  was  moved  to  quash  the  writ,  because   Sir  Thomas  Trevor,  Knight,  who   re- 
name, and  turned  the  record,  could  not  possibly  be  the  same  person  with  Thomas  Lord 
"?*  *ffi     +  Trevor,  to  whom  the  writ  was  directed;  and  in  support  of  this  objection,  Yelv. 
liifonice.T  2JJ.    ^^^   ^^^^  ^^j.  j)^,er,  300;   and  'i  Cro.  341.   were  cited;    and  the  de- 
fendant in  error's  council  observed,  if  it  be  objected  that  there  is  but  one  Chief 
Justice  of  Court  Baron,  that  a  writ  of  error  cannot  be  directed  to  the  Chief 
Justice  by  his  name  of  office,  but  by  his  natural  name;  because,  if  no  return  is 
made  to  the  writ  of  error,  an  alias  issues,  then  a  pluries,  and  afterwards  an  at- 
tachment, which  must  be  directed  to  him  by  his  natural  name. 

Per  Cur^  The  writ  of  error  must  be  quashed;  names  are  for  the  distin- 
guishing of  persons;  such  a  orie  knight,  and  such  a  one  lord,  are  two  different 
names,  and  therelore  to  be  intended  different  persons.  In  records  and  legal 
proceedings,  the  whole  name  must  be  set  forth,  and  therefore  Sir  Thomas 
Trevor,  Knight,  here  in  the  pleas,  must  be  intended  a  Sir  Thomas  Trevor, 
Knight,  who  was  no  lord.  In  answer  to  the  objection,  that  the  office  ascer- 
tains the  person,  there  being  but  one  Chief  Justice  of  the  Court  of  Common 
Pleas,  we  must  not  judge  by  our  own  knowledge,  or  that  of  aiiy  other  person^ 
but  by  the  record. 

2.  Evans  v.  Roberts.   M.  T.   1703.  K.  B.  6  Mod.  61. 
Eat  that  -^'^^^  ^^'^^^  ^^  error  was  directed  to  the  sheriff' and  bailitT of  Bristol. — On  ob- 

does  not  apjection,  per  Cur.  The  writ  being  directed  to  the  sheriff  without  naming  him, 
ply  to  the  is  well  enough;  and  if  a  writ  is  directed  to  the  sheriff^  of  B.,  and  before  its  re- 
judge  of  an  turn  another  sheriff*  is  chosen,  he  ought  to  return,  and  execute  the  writ,  and 
inferior  jj^^  difference  is  when  it  is  directed  to  him  by  name,  and  when  by  the  name  of 
'  his  office  generally  >  and  this  is  not  like  a  writ  of  error  from  the  Court  of  C. 
P.  {supra),  for  that  is  always  directed  to  the  Chief  Justice  by  bis  name,  if 
Thoogh  a  there  be  a  Chief  Justice,  or  to  the  other  judges  by  name,  and  therefore  must 
^"V°^  "  ,  not  vary. 

lo'tbrstew  ^-  Cotton  v.  Hawkins.   M.'T.    1683.  K.  B.  2  Show.  416. 

ard  and  bai  ■   This  was  a  motion  to  quash  a  writ  of  prror,  on  the  ground  that  the  record 
liffof  an  in  was  not  removed,  the  record  being,  and  the  Court  held  "  coram  ArB.  sems- 
[14    ]    challoy'*  and  our  writ  of  error  was  directed  to  the  steward  and  bailiff",  and  recit- 
ferior  court  ed  coram  nobis,  so  that  it  is  not  the  same  judgment .     Per  Cur.     If  the  court 
coram  no    jjjj^j  been  before  them  both,  though  one  returned  it,  yet  it  would  be  well 
B*DDorted    ®"^"g^5   ^"^  being  one  only,  it  is  nought,  the  writ  must  be  quashed. 
by  a  lecord      *  ^°^  cannot  be  brooght  in  the  name  of  the  ca&aal  ejector;  see  Barnes,  179, 
coram  A.         t  The  writ  of  error  issiibject  to  the  stamp  duly  of  20/.;  48  Geo.  3.  c.  149  j  55  Geo.  8. 
B.  Senai      e.  184;  5  Geo.  4.  c.  20. 
ehalo.  t  As  to  the  formal  mode  of  doing  it;  see  Tidd.  1196. 8th  edit. 
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(c)   Corresp'vnd  with  the  record. 

1,  Cook  v.  HamiCto.v.  11.  T.    1716.   K.  B.  10  Mod.  368. 

On  a  writ  of  error  brought  on  a  judgment  in  the  K.  R.,  the  question  was,  The  writ 
whether  the  record  wa^  removed?     There  was  a  variance  between  the  record  should  cor 
described  by  the  writ  of  error  and  the  record  returned.     The  writ  of  error  ran  J^f|h**"he  re 
thus;  because  in  the  record  and  process,  and  also  in  rendering  judgment  on  ^^rd  in 
the  plaint,  w4iich  was  in  our  court  before  you  and  your  brethren,  our  justices  the  dcscrip 
of  the  bench,  by^>ur  writ  between  J.  S.  and  thirty-one  defendants  there  named,  tion  of  the 
some  error  has  happened,  8lc.   And  by  the  record  returned,  it  npperred,  that  the  P*»'*»e8. 
original  action  was  between  J.  S.  and  the  thirty-one  defendants  before  named, 
and  one  defendant  more;  and  that  the  verdict  was  likewise  hud  against  the 
thirty«two  defendants;  but  that  the  thirty-second  defendant  died  before  judg- 
ment, and  that  notice  was  taken  by  ati  entry  on  the  record  of  his  death;  and 
the  judgment  was  giVen  only  against  the  tKirty-one  defendants  named  in  the 
writ  of  error.     This  was  argued,  1st,  to  be  at  variance  between  the  writ  in  the 
record  described  by  the  writ  of  error,  and  the  writ  in  th^  record  returned  ; 
:^odly.  it  was  insisted  that  the  offence  or  trespass  mentioned  in  the  writ  of  er- 
ror, which  was  a  trespass  by  thirty-one  defendants,  must  be  a  different  trespass 
from  that  in  the  record   returned,  which  was  a  trespass  by  thirty-two  defen- 
dants.    Per  Cur.    We  are  of  opinion,  that  this  writ  of  error  is  well  brought,  . 
and  the  record  well  removed,  notwithstanding  both  these  objections.     Accord-  Qf*ihe  lo** 
ingly  the  judgment  was  affirmed.  lioo;  thf>r« 

2.  Sampayo  v.  De  Payba.  T.  T.   1813.  C.  P.  5  Taunt.  82.  fore'  if  the 
The  defendant  in  an  action  of  covenant  sued  out  a  writ  of  error  in  trespass  writ  be  of  a 

on  the  case,  and  obtained  an  allowance  thereof,  whereupon  the  record  of  the  P*"*'  oJ  iree 
plea  iu  covenant  was  transcribed.     It  was  contended  that  this  was  no.svperse-  i^^f*\^^ 
deas.     Per  Cur.     The  record  is  not  effectual,  there  being  no  writ  of  error,  \^  cove 
which  removes  this  action,  although  it  is  said  there  is  a  writ  of  error  which  re-nant, 
moves  another  action^ 

3.  Kent  v.  — .  E  T.   1704.  K.  B.  6  Mod.  138.  Or  there 

The  record  of  a  judgment  was  in  trespass.    The  writ  of  erfor  was  of  a  judg-  *®f^  *■  ^""^ 
ment  in  action  on  the  case.     Per  Cur.     It  is  no  good  writ  to  remove  the  re-  ^"".^^ 
cord;  for,  though  trespass  generally,  and  upon  the.case,  may  be  laid  vi  et  ar-  ^       -t  • 
mis,  yet  there  is  very  great  diversity  between  their  natures,  the  one  being  ^^^  it  will 
grounded  upon  the  very  unlawful  act,  and  the  other  upon  the  whole  circum-  be  bad. 
.atancesof  the  case.  ^. 

{d)   Teste  and  return.  mustbJaf 

1.  Graham  v.  Leach.  M.  T.    1719.  K.  B.  11  Mod.  308.  thecaoeeof 

On  motion  to  quash  a  writ  of  error,  because  it  was  tested  before  any  cause  action  ao 
was  in  court.     The  court  made  the  rule  absolute,  on  the  ground  that  the  teste  craed. 
of  the  writ  is  not  aorvendable. 

2.  Hill  v.  Tebb.  T.  T.   180.5.   C.  P.    1  N.  R.  598. 

The  validity  of  a  writ  of  error  was  objected  to,  on  account  of  its  not  being""*  °*Y 
tested  on  a  seal  day.     It  was  contended  that  it  made  no  difference  whether  it^^j  ^^  ^ 
appeared  to  be  oo  a  seal  day  or  not,  inasmuch  as  the  Chancellor  had  power  to  g^^p  ^ay. 
seal  writs  on  any  day  at  a  private  seal,  though  judicial  writs  issuing  out  of  the 
courts  of  common  law  can  only  bear  teste  as  of  those  days  on  which  the  courts 
of  common  law  sit  to  do  business.     To  this  the  Court  assented,  and  accord- 
ingly made  a  rule  absolute  which  had  been  obtained  to  set  aside  proceedings  And  provi 
which  had  been  instituted,  notwithstanding  the  allowance  of  the  writ  of  error,  ded  a  writ 
3.   Hill  V,  Tebb.   T.  T.    1805.   C.  P.    1   N.  R.  ^98.  S.  P.   Somerville  y.^'^fV''! 
White.  E.  T.  1804.  K.  B.  5  East,  145.  S.  C.   1  Chit.  Rep.  336.  S.  P.  ^"eVtart  of 
AvREs  v.  Lenthall.   E.  T.  167.^.  K.  B.  1  Mod.  1 1'2.  ihe  same 

A  writ  of  error  was  made  returnable  on  the   16tji,   a  day  prior  to  the  judg-  term,  the 
ment  being  actually  si^nod,  viz.  the   1 8th.     It  was  therefore  objected   it  was  fo""®*"  '"ay 

*  In  the  K.   B.  it  \s  rcturnalile  nhicunque.   he.  on  the  first  or  Inst  general  return  of  the  .---^i,u« 
term;  see  L.  P.  E.  33.     In  the  F-xoheqiior  f'hrimher,  it  U  reiuinablR  hefore  the  ja«lice»  of 
the  common  bench  and  Uaron^  of  the   Exchequer,  of  the  degree  of  the  coif  in  the  Exche- 
qaer  Chamber  on  a  certaio  retorn  da>;  gee  LHl.  Ent.  218.     In  the  House  of  Lords,    when 
iIm  Farliiment  ie  titling,  the  writ  of  error  ii  madii  returnable  before  the  King  in  this  pre* 
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Ufof  jodf  inoperative.     Several  cases  were  referred  to;  1  Str.  139;  2  id.  834.  891;  2 

roeot  is  ae   Lord  Raym.  1 179.  1531 ;   1  T.  R.  279.     Their  authority  was  admitted;  but  it 

taally  sign  ^as  urged  that  they  were  distinguishable  from  the  case  before  the  Court,  be- 

•^*  cause  in  those  cases  the  judgments  and  the  writs  of  error  were  of  difier- 

*  ent  terms;  whereas  here  the  judgment^  though  signed  on  the  18th  of  the 

month,   related   back   when   signed  to  the  first  day  of  the  term,  which  was 

antecedent  to  the  16th,  the  day  on  which  the  writ  of  error  was  returnable, 

\  *^  I      which  distinction  was  expressly  recognized  and  acted  upon  io  the  case  of  So- 

^»J!7m«l    merville  and  White,  6  East,  144.  to  which  this  Court  assented. 

brratornt  4.  Sedgewick  v.  Gopton.  H  T.  1671.  K.B.  1  Mod.  106;  S.  C.  1  Vent.31. 

ble  on  a  Per  Hale,  C.  J.     A  writ  of  error  in  Parliament  may  be  returned  ad  prox, 

daj  eertiinpaWmment.  such  a  day;  but. if  a  particular  day  be  not  mentioned,  then  it  is 

in  the  neit  caught;  and  thouffh  there  be  a  day  expressed,  if  it  be  very  remote,  it  will  be 

«IUr  prATO  *<^i"^g^<l  intended  delay,  and  thef efore  no  supersedeas.   * 

gition.  „    „  («)  Sealing* 

'  (F)  Relative  to  the  suino  out  the  writJ 
(G)  Relative  to  the  allowance  and  service.;];     See  also  wj/rcr,  div.  ^*  Re-  , 

lative  to  the  Effect  of  Wi  it  of  Error."^ 
(H)  Relative  to  the  effect  of. 
When  error  (a)   In  general,  % 

IB  feel  is  in  1.    When  bona  fide, 

^»ded«o  Birch  v.  Triste.  E.  T.   1807.  K.  B.  8  East,  412. 

be  iMigned  p^  q^^  -^  error  of  matter  of  fact  coram  nobis,  the  writ  of  error  Jis  not  of 
•rrer  is  or  ^^^^^  &  supersedeas  in  the  first  instance,  but  is  or  is  not  so^  according  to  cir* 
if  not  a  stt  cumstances,  and  those  circumstances  the  Court  will  inquire  into,  on  motion 
persedsms  for  leave  to  take  out  execution.  In  case,  therefore,  of  error  brought,  coram 
r  n  I  nobisy  'the  practice  is  that  the  defendant  in  error  shall  move  the  Court  for 
neeording    leave  to  take  out  execution. 

•j®"^"*  2.    Jflun  brought  for  delay, 

■~*~'  1.  Christie  v.  Richardson.  H.  T.  1789.  K.  B.  3  T.  R.  78. 

FormerW  a  '^^^^  plaintiff  in  the  original  action  swore  that  the  writ  of  error  was  brought 
writ  of  er  merely  for  the  purpose  of  delay,  that  the  defendant  first  pleaded  in  abatement, 
rer.  bron't  and  that  since  the  writ  of  error  he  offered  the  defendant's  attorney  to  waive 
merely  for  the  judgment,  if  he  would  point  oct  any  error,  whicb  was  refused*  On  mov 
dal«7,wae  jj^n  j^  gj^y  proceeding,  pending  this  writ  of  error,  the  court  made  the  rule  ab» 

^g^  sent  Parliament  immediate;  see  Lill-  Ent.  248.     After  a  prorogation,  the  writ  of  error  is 

returnable  before  the  King  in  hia  Parlianient  at  the  neitieasions;  ibid.;  or  after  n  diaaolo- 
tion  at  the  nett  Parliament,  apecifving  the  day  when  it  is  to  be  holdeo;  see  1  Vent.  31 ;  1 
Mod.  106.  It  is  neceasarj  in  all  cases  that  there  should  be  fifteen  days  between  the  teete 
and,  the  return  of  a  writ  of  error. 

*  The  writ  of  error  being  made  out,  is  sealed  either  on  the  general  seal  day,  or  which  it 
somewhat  more ezpensiTO,  at  a  private  seal;  see  Tidd.  1199.  8th  edit. 

t  To  obtain  a  writ  of  errror,  application  mast  be  made  by  the  attorney  to  the  cnrsitor 
of  the  coanty  where  the  venoe  was  laid  in  the  original  action,  who  will  make  ont  the  writ, 
in  ordinal y  cases,  as  matter  of  coorse,  npon  a  priecipe  or  note  of  inslrnctions,  containing 
the  names  of  the  parties,  the  natare  of  the  judgment,  the  court  wherein  it  was  given,  ana 
the  time  when  the  writ  is  intended  to  be  returnable.  In  Parliament,  there  must  be  a  writ 
of  error  from  the  crown,  which  is  procured  by  the  Coreitor;  see  Imp.  K.  B.  705.  and  when 
it  is  againut  the  King,  the  fiat  of  the  attorney-general  must  be  obtained  upon  a  petition 
,  setting  forth  the  errors  to  be  assigned,  accompanied  with  a  certificate  from  counsel  that  they 

are  re.il  errors;  see  Sar.  131;  1  Salk.  264. 

t  After  the  sealing,  the  writ  should  be  taken  to  the  clerk  of  the  errors  of  the  court  in 
which  the  judgment  was  given;  Reg.  Gen.  E.  T.  86  Car.;  or  if  in  the  Exchequer  of  pleas» 
to  one  of  the  clerks  of  the  chief  baron;  Reg.  Gen.  T.  T.  26  &  27  Geo.  2.  who  will  allow 
the  same  on  being  paid  his  fees,  and  make  out  a  oertificate  or  note  of  allowance,  a  copy  of 
which  should  be  served  on  the  attorney  for  the  defendant  in  error.  This  is  usually  done  at 
the  time  of  taxing  costs,  and  at  the  i>ame  time  the  original  certificate. should  be  shown  him, 
The  writ  coram  nobis  is  allovwed  by  the  Master  in  open  Court;  see  L.  P.  £.  77;  2  Cromp. 
S94.  And  the  rule  of  allowance  being^drawn  up  by  the  clerk  of  the  rules,  a  ropy  of  it  is 
served  on  the  attorney  for  the  defendant  in  error;  see  Tidd.  1199.  8th  edit. 

^  A  writ  of  error  is  in  general  a  supergedeaa  or  stay  of  execution;  see  1  Stra.  682;  2 
B.  k.  P.  187;  provided  bail,  when  requisite,  be  doljr  put  in;  aee  |.esf,  div«  Relative  to 
BsaI  in  Error. 


ERROR,  WRIT  OF.—  When  brought  for  delay.  1 1 

solute,  saying,  if  it  were  fit  that  parties  should   be  restrained   from  bringi-«g 
writs  of  error,  the  legislature  must  interfere.  ^  . 

2.  Ljlw  v.  Smith.  M.  T.  1790.  K.  B.  4  T.  R.  436.   note.    S.  P.  Mitchell: 

V.  Wheeler.  E.  T.  1792.  C.  P.  2  H.  Bl.  30. 
On  motion  to  stay  proceedings  on  plaintiff's  judgment,  pending  writ   of  er-  Bat  now  > 
rot  brought  by  defendant,  it  appeared  that  both  before  and  after  the  writ  of  error  ^'iff'W"' 
was  brought,  the  defendant's  attorney  had  told  the  plaintiff  "  that  ho  must  de-  "*?•  ^^ 
lay  the  payment  of  the  debt  and  costs  as  long  as  he  could,  as  his  client  was  al-  *""' 
ready  considerably  in  arrear  to  him."     The  Court  refused  the  rule.  '         And  whttm 

3,  Spoonerv.  GIrland.  E.  T.  1814.  K.  B.  2  M.  &  S.  474.  S.  P.  Anon.  id.  a  party  ro 
475.  S.  P.  Pool  v.  Charnock.  II.  T.  1789.  K.  B  3  T.  R.  79.  ing  oat  a 


tiff's  attorney,  **  to  take  a  cognovU  for  the  debt  and  costs,  payable  next  term,  ^Vfr 
which  he  olTercd  to  sign,  observing  that  by  so   doing   he   wouFd   save  a  great  haTe  ra"*** 
expense  to  the  parties,  as  he,  the  defendant's   attorney,   should  otherwise   be  coona  to 
under  the  necessity  of  bringing  a  writ  of  error  to  obtain  the  time  he  had  re-  such  pro 
quested  under  the  cognovit  proposed,   for  that  he  must   obtain  time.     The  c'^^^ing  in 
question  was,  whether  defendant's  attorney  had  not  admitted  the  writ  of  error  "f***' *?  »» 
to  be  merely  for  delay.  *  '  onint  to""^ 

Per  Cur.     Loose  conversations  of  the  attorney  would  certainly   not  besu-Jcei»pt 
ficient  to  fix  the  party  with  a.  purposed  object  to  delay;  but  when  such  a  ron-ternw,  iha 
versation  as  this  is  held  at  a  period  of  the  cause  when  a  writ  of  error,  if  delay  writ  was 
was  intended,  became  most  material  and  necessary  for  obtaining  such  delay,  it  ^^^^^^  »« 
is,  we  think,  accredited  by  the  time  of  holding  it.  *  ^^P^'*^^ 

4-  Box  r.  Be.vnet.  E.  T.  1790.  C.  P.  1  H.  Bl.  432.    S.  P.    Kempland.  ▼."%,«  t 

Macauley.  M.  T.  1791.  K.  B.  4  T.  R.  436.  ••        -* 

The  ptaintifFwas  nonsuited^  and  immediately  after  the  taxation  of  costs  ser-  g|,«^  ^^^ 
ved  the  defendant  with  the  allowance  of  a  writ  of  error.     The  defendant  took  of  arror  oa 
oat  a  writ  of  fieri  facias  for  the  costs,  and  levied.     On  a  rule  to  set  aside  the  a  jadgmeat 
•execution,  the  Court  said,  as  a  general  rule^  they  would,  in  no  case,  stay  pro- ?^  "•"*••>• 
ceedings,  or  set  aside  an  execution,  on  account  of  a  writ  of  error  being  brought  ^^^  9uper 
on  a  judgment  of  nonsuit,  which  evidently  must  be  for  the  purpose  of  delay.       *    '*** 
5.  Levctt  v.  Perry.  T.  T.  1T94.  K.  B.  5  T.  R.  669.  S.  P.  Masterman  v.  F.«.oi«iu 

Grant.  T.  T.  1794.  K.  B.  5  T  R.  714,  ilTihe  party 

pending  a  writ  of  error  on  a  judgment  of  nonsuit,  motion  was  made  to  stay  himsalf.t 
proceedings.  '  •  his  attorney 

Per  Cur.  The  rule  of  staying  procee'dings  is  confined  to  those  cases  where  ?^  *»»»W  »c 
the  party  himself,  his  attorney,  or  bail,  declare  that  the  writ  of  error  is  brought  the  obLc  * 
only  for  delay. 

•     6.  Anon.  M.  T.  1804.  K.  B.  2  Smith's  Rep.  60. 
On  a  rule  to  show  cause  why  an  execution,  sued  out,  pending  a  writ  of  error  Bat  a  con 
ror,  should  not  be  set  aside  for  irregularity,  Th^  counsel  for  the  plaint  iff  showed  fession  that 
cause,  and   produced  an  affidavit,  stating  a  confession,  that  the  writ  of  error  ^  writ  of  er 
was  sued  out  merely  for  delay.     The  counsel  for  the  defendant  referred  to  the  J!°'  ".    |. 
case  of  Poole  v.  Charnock,  3  T.  R.  79.  and  other  cases,  and  said,  that  in  «M  delwworii 
of  them  there  was  an  admission  either  from  the  defendant  or  some  person  hav-  xq  }ig^y^ 
ing  authority  to  bind  him,  such  as  the  attorney  himself;  but  there  was  no  case  been  made 
in  which  the  like  declaration  by  an  attorney's  clerk  was  held  binding  upon  the  by  **a  gen 
defendant.     That  in  this  case  it  was  only  sworn  "  that  the  gentleman  who  at-*'®™*"* 
tended  for  the  defendant's  attorney  on  behalf  of  the  said  defendant,  at  the  *«'^- Id  ihe"ta 
ation  of  the  costs,  and  at  the  time  of  the  serving  of  the  allowance  of  the  writ  of  ij^q  ^f  ^^^g^ 
error  acknowledged,  &c.  for  the  de 

Lord  Ellenborough,  C.  J.     '^  Aon  liquel  that  he   is  invested   with   any  pro- fendant's  at 
fessional  character,  and  the  mere  babble  of  an  office  is  not  to  bind  the  party,  •^"y*  <"» 

*  Thoagh  if  it  bo  retarnable  of  a  term  previoaii  to  the  fligning  of  final  jodgment,  see  ^i^^  defend 
Barnes,  197;  or  bait,  when  reqnisitp.,  be  not  pat  in  and  perfectedin  dae  time,  it  is  not  a  ^^^  »»  • 
§uper»edea8\  see  2  T.  R.  44.  and  next  div.  Keldtive  to  bail  in  Error.  evidence  of 

t  If  one  of  many  defendants,  who  have  severed  in  defence,  sues  ont  a  writ  of  error,  the  deUv. 
plaintiff  cannot  proceed  to  execation  if  one  of  the  other  defendants  makea  an  •'i'»««-i*«  ^' 
that  ike  wiit  was  sued  oat  for  delay;  2  Bing.  304. 
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^ho  cannot  be  supposed  to  give  any  authority  to  it.     We  have  never  ^one  be- 
yond receiving  such  admissions  from  the  party  himself,  or  his  attorney. 
7.  Masterman  v.  Grant.  T.  T.  1794.  K.  B.  5  T.  R.  714.  S.  P.  Miller  v. 
Thu  flc         '  Cousins.  Af.  T.  1800.  C.  P.  2  B.  &  P.  329. 

knowledg  Xhe  attorney  said,  the  "  reason  why  he  had  brought  the  writ  of  error  was, 
nfent  of  ^e^j^^^  jf  jj^^  defendant  should  pay  the  money  pending  the  action,  he  should  nev- 
lay  n^ed  ^^  ^^^  .^  again  from  the  plaintiiP,  but  that,  while  the  cause  was  depending,  he 
press.*  "  might  prevail  on  him  to  setth'  it  "  It  wa«?  coDlemled  these  expressions  were 
I    19  ]      not  /v  posllive  declaration  as  to  delay. 

Sid  fur  Cur.     The  expre^s-ou^  uj5<  d  h\  t]i  Wt  .<''int's  attorney,   in   this  case 
are  eqnivalen:  to  such  mU  rlmaiion. 
Sed  qua  8.    HriTF.nFii  ld  \.  Wwaw..  K.  T    l;:t»i.  K    B.  1  SiuithV  Rep.  S:Vj. 

re.  Motion  tor  lea\<'  to  tn!'»'  {-Kt  r\,-i  utimi,  j  •  luiiiiLr  a  writ  ol"<.rror.      The  plain- 

tifF,  for  the  purpi'.'^e  ol  nlaain'n;/  ihc  rule,  in  'li\^  ali:'ia\it,  ^"\^o^e  that  (>ne  of  tlie 
d(  fcndants,  the  plaintiirni  error.  Sdid  ho  would  bring  a  writ  oi' error,  and  spin 
the  cause  out  as  long  as  lie  coiiKl,  that  the  plainlill' could  not  get  judgment  for 
twelve  months  to  come,  and  then  ho  would  bring  another  writ  of  error  in  the 
House  of  l.ords. 

Lord  Ellenborough,  C.  J.  You  do  not  by^he  affidavit  bring  yourself  ex- 
actly within  the  rules  of  the  Court.  For  non  constat  that  the  party  may  no< 
have  some  ground  for  hii?  writ  of  error,  and  then,  however  vexatious  his  con- 
duct may  be,  yet  still  he  has  a  right  to  proceed.     * 

9.  H.\wKiNs  V.  Snuggs.  E.  T.  1814.  K.  B.  2  M.  &  S.  476. 
At  tny  raio  Defendant  on  being  served  with  process  declared  to  plaintiff's  attorney  he 
**h"iLBd^  could  not  pay*;  that  it  was  useless  to  go  on  with  the  action,  as  he  would  delay 
«howins  a  ■!!  h®  could ;  and  when  he  had  got  judgment  he  would  bring  a  writ  of  error, 
rea^onablo  and  put  it  o^all  in  his  power;  and  afterwards  brought  a  writ  of  error^  and  on 
gr«tind  of  the  plaintiff's  proceeding  to  execution  requested  him  to  keep  it  secret,  and  ac-' 
#rror.  knowledge  that  he  had  shown  him  lenity,  and  requested  that  he  might  pay  the 

money  by  instalments.  The  question  was,  whether  the  defendant  had  admit- 
ted that  the  writ  of  error  was  for  delay,  so  as  to  prevent  its  beins  a  supersedetu. 
He  had  applied  to  set  the  execution  aside  which  the  plaintiffs  had  had  re- 
course to.  * 

Per  Cur,  If  the  party  has  declared  he  will  bring  a  writ  of  error  for  delay, 
and  afterwards  sues  one  out,  it  shall  be  incumbent  on  him  to  show  a  reasona- 
ble ground  of  error  to  the  Court,  or  at  least  that  there  is  some  colour  for  hia 
writ  of  error. 

10.  Harrison  v.  Grote.  T.  T.  1796.  K.  B.  6  T.  R.  400. 
H«nce,  the  The'defendant  had  removed  the  recqrd  into  the  Exchequer  Chamber,  where 
not  argoing  ^j^^  judgment  was  affirmed  without  any  argument  or  objection  taken  to  it  by 
error  io  ih'e  defendant,  who  afterwards  brought  error  in  parliament.  On  motion  for  leavcf 
Eacheqoer  to  take  out  execution,  on  the  gcound  that  not  arguing  on  the  writ  in  the  Ex-* 
Chamber;    chequer  Chamber  was  proof  of  delay. 

Per  Cur,     On  error  in  the  Lords,  the  parties  constantly  waive  all  argument 
r  an    T    in  the  Exchequer  Chamber, 
Or  issainga  ^^'  SoMERviLLE  v.  White.  E.  T.  1804.  K.  B.  5  East,  145. 

wit  of  er  On  the  9th  of  February  the  defendant  sued  out  a  Writ  of  error,  returnable  OQ 
ror  before  the  1 1th,  and  served  notice  of  the  allowance;  the  plaintiff  not  withstanding,  af- 
final judg  ter  entering  final  judgment  on  the  loth,  sued  out  execution  thereon,  ft  was 
ment  sign    insisted,  that  issuing  the  writ  of  error  four  days   before  final  judgment,  wa» 

'  proof  of  delay.      But  the  Court  overruled  the  objection.   • 

Q^       j^  12.  Rawlins  v.  Perry.  T.  T.  1805.  C    P.  I  N.  R.  307. 

that  the  Motion  to  set  aside  all  proceedings  under  an  execution,  issued   after  allow- 

debt  woold  ance  of  a  writ  of  error.  It  was  opposed,  on  the  ground  that  the  defendant's 
be  sealed,  attorney  had  admitted  the  writ  of  er^-or  to  be  merely  for  delay.  The  attorney 
and  that  ^j  t^g  taxation  of  costs  had,  it  appenred,  declared  the  debt  would  be  settled^ 
time  wasall  ^^^  ^^^^  ^-^^^  ^^,^g  j^U  ^^^^^  ^j^^  defendant  wanted. 

wanted  is  ^^^  ^^^''  "^^^  ^^'^  of  error  which  was  brought  merely  for  delay,  must  be 
not  an  ad    either  express  or  implied;  that  the  admission  in  this  case  certainly  was  not  ex^ 
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preas,  and  that  it  was  not  necessarily  to  be  implied   from  the  language  of  the  "*■■*<*."*  ^"^ 
defendant's  attorney,  that  he  brought  the  writ  of  error  merely  for  delay;  since  brooLht 
if  he  had  only  applied  for  time  to  pay  the  debt,   he  certainly  would   not   have  meroij  for 
deprived  himself  of  the  advantage  of  his  writ  of  error,  as  a  stay  of  proceedings  delay. 
by  such  an  application.  80,  a  decla 

13.  Basket  v.  Barnyard.  T.  T.  1815.  K.  B.  4  M.  &  S.  331.  ration  by 

An  application  wa^  made  to  take  out  execution,  notwithstanding   the  pen-  ^^^^^ndaat 
dency  of  a  writ  of  error,  on  the  ground  that  it  had  been  brought  for  delay.     It  meaM  t 
appeared  that  the  defendant  had  declared  it  was  60,  but  the  affidavit   in  sup-  brioff  error 
port  of  the  application  did  not  show  it  was  so  made,  either  by  an  averment  to  for  dalay, 
that  effect,  or  by  mentioning  the  day.     The  application  was  on  that  account  if  m&de  be 
refused.  f<>re  aetiea 

14.  Rkdford  v.  Garrod.  E.  T.  1817.  C.  P.  7  Taunt.  537;  S.  C.  1  Mooro. *''®"«*'*» 

Of    ** 
A  writ  of  execution  had  been  sued  out  pending  a  writ  of  error  before  final  moDtha  be 

judgment  signed.  An  application  was  made  to  set  it  aside,  on  the  ground  that  fore  the  ra 
the  defendant  had  six  months  previously  declared/ that  if  the  plaintiff  did  not  ing  ovt  of 
accept  the  terms  then  proposed,  lie  should  never  haye  had  any  thing;  and  that  ^^  ''^"*»  » 
he,  the  defendant,  would  ultimately  bring  a  writ  of  error.  3^^'^^^  ^^ 

Sed  per  Cur.     In  all  the  cases  cited  the  parties  have  distinctly  sworn,  that    r*^«  -1 
the  writ  of  error  was  brought  for  the  purpose  of  delay,  and  are   more  positive  a  writ  of 
than  the  affidavit  in  the  present  ctise.  error  laed 

(b)  In  particular,  oat  before 

1.  Before  interlocutory  judgment,  tnterlocuto 

Emanuei.  v.  Martin.  H.  T.  1814.  K.  B.  2  M.  &  S.  334.  rjjodgment 

Cause  was  shown  against  a  rule  which  had  been  obtained  to  set  aside  an  ex;- JJ^'JJ^*^^  ** 
ecution,  having  been  issued  before  interlocutory  judgment,  and  not  operating  proceed 
therefore  as  a  stay  of  proceedings.     Sed  per  Cur,     It  has  been  determined  inge. 
that  a  party  may  sue  out  a  writ  of  error  before  final  judgment,  and  wo  do  not  A  writ  ef 
see  why  he  may  not  before  interlocutory  judgment.     Rule  absolute.  error  saed 

2.  Before  and  after  final  judgment.  out  before 

I.  Cooke  v.  Horrock.  E.  T.  1732.  C.  P.  Barnes,  197.  ment^°^' 

On  motion  to  set  aside  an  execution  issued  after  a  writ  of  error  was  allowed,  ,jj,^  -^^ 
and  notice  thereof  given,  it  appeared  that  a  writ  of  error  was  allowed,  and  no- force  da 
tice  given,  in  Michaelmas  term;  but  that  final  judgment  was  not  signed  till  ring  the 
Hilary  term  following.     The  Court  held  the  execution  regular,  the  judgment  whole  of 
heing  signed  in  the  subsequent  term.  ^^?.  *f'F.*" 

2.  Payne  v.  Whaley.  E.  T.  1800.  C.  P.  2  B.  &  P.  137.  wtilraablS! 

Proceedings  were  attempted  to  be  set  aside,  as  being  subsequent  to  the  al- a-j  r^nli 
lowance  of  a  writ  of  error.     Cause  was  shown,  on  account  of  the  allowance  jndgment 
having  been  irregular,  inasmuch  as  it  was  served  before  the  plaintiff  was  enti-  be  ligned 
tied  to  sign    final  judgment.     But  the  allowance  was  held  regular,  being  a  during  that 
supersedeas  during  the  same  term.  ivtm,  it  km 

3.  White  v.  Morgan.  E.  T.  1732.  C.  P.  Barnes,  198.  wpcrsed^ 
'  A  writ  of  error  was  brought,  returnable  on  the  essoign  day  of  Hilary  term; 

final  judgment  was  signed  of  the  same  term,  and  plaintifi  took  out  execution.  ^^^^  ^'  . 
On  motion  to  set  the  execution  aside,  on  the  ground  that  the  judgment  relates '^  if  a  writ 
to  the  essoign  day,  jemd  is  a  judgment  from  that  day;  the  Court  entertained  the  retamable 
same  opinion,  and  the  rule  was  made  absolute.  on  the  es 

floiga  day^of  the  term,  it  will  be  a  auperaedeas,  provided  it  be  signed  at  any  tinao  daring  the 
term.  An"  where 

4.  Arden  v.  Lamley.  E.  T.  1734.  C.  P.   Barnes,  250.  '^u^^^'^'h 
Plaintiff's  attorney,  ailer  writ  of  error  brought,  artfully  delayed  signing  his  jtn^^^Ji 

final  judgment  till  the  writ  of  error  was  spent,  and  then  brought  an  action  of  i^q  writ  of 
debt  upon  the  judgment.     The  Court  ordered  proceedings  in  the  action  upon  error  was 

*  And  the  K.  B.  have,  where  the  plaintiff  did  not  aign  final  jodgment  until  asabieqnent  gS^ingjndu 
term,  in  order  to  ayoid  the  effect  of  the  writ  of  eitor,  and  then  took  oat  eiecotion,  set  it  J^^t  irta 
aside;  Howaton' v.  Howston,    cited  Tidd,  1200.  8th  ed.      See    1    T.  R.  280;    1    ^hit.  ^^^^^  |^^^,^ 
Rep.  124. 

VOL.    IX.  2 
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BB  action     the  judgment  to  be  staid,  and  a  new  writ  of  error  to  be  brought  at  the  plaintifF'0 

that  judg     attorney's  expense. 

Conrt  ^M  ^'  Stevens  v.  Ingram.  H,  T.    1811.  C.  P.  3  Taunt.  384. 

the  proceed      A  writ  of  -error  was  sued  out  before  final  judgment,  but  the  allowance  was 

ings;  not  served  until  after  the  writ  of  error  was  spent.     The  plaintiff  afterwards 

f  2^  |»  regularly  signed  final  judgment  at  the  earliest  period  he  could  have  signed  it. 
Bat  final  A  rule  nisi  had  been  obtained  to  quash  the  writ  of  error,  which  the  Court  made 
judgment  absolute;  observing,  the  defendant  should  have  waited  until  the  plaintiff  taxed 
may  bo  ^jg  costs  before  he  took  out  his  writ  of  error.  The  writ  of  error  was  spent 
**^  nihe  ^^^^  *^®  ^^^owance  was  served;  therefore  judgment  might  be  signed. — Rule 
allowance  absolute. 

of  a  writof6.  Jaques  v.  Nixon.  T.  T.  1786.  K.  B.  1  T.  R.  279.  S.  P.  Smith  v.  Carru- 
error  U  not  thers.   T.  T.  1817.  4  Price,  289,    S.  P.  Miller  v.  Newbald.  T.  T. 

served  till  18OI.  K.  B.  1  East,  662.  S.  P.  Gravall  v.  Stimpson.  E.  T.  1796.  C. 

the  writ  IS  P.   1    B.  &  P.  473.  S.  P.  Meagher  v.  Vandyck'H.  T.  1801.  C.  P.  2 

Th     11  ^  ^'  ^-  370.  S.  P.  An^n.  H.  T.  1708.  K.  B.  11  Mod.  272. 

anbeof  r  ^  ^'"'*  o^^'^ror  was  sued  out  and  allowed  the  Slst  of  May,  and  on  the  same 
writ  of  er  ^^V  ^  copy  of  the  allowance  was  served  on  the  plaintiff's  attorney;  final  judg- 
ror  iiof  it  ment  was  signed  on  the  14th  June,  and  execution  sued  out  on  the  same  day, 
seira<ii/)er  within  four  days  after  which  bail  in  error  was  put  in.  It  was  objected  tliat  the 
$edea8^  writ  was  sued  out  too  soon;  but,  Buller,  J.,  said,  as  to  the  defendant's  being 
a  Dart V  irvto  *^°  ^^^"  *"  serving  the  copy  of  the  allowance,  it  makes  no  difference;  for  it 
ooniempt,  ^"^)^  operates  as  an  allowance  from  the  time  of  signing  judgment;  the  service 
the  allow  of  the  allowance  is  only  material  to  bring  the  party  into  contempt  if  he  pro- 
ance  mnsr  ceeds  to  sue  out  execution  afterwards,  for  the  allowance  of  the  writ  of  error  is 
have  been   of  itself  a  «Mpcrseclea», 

^'"'^^^  7.  Smart  v.  Tatlor.  E.  T.  1815.  Ex.  1  Price,  312. 

And  cnnst  On  a  rule  to  set  aside  a  testatum  fieri  facias^  it  having  been  executed  afler  a 
describe  the  ^rit  of  error  had  been  brought,  and  the  allowance  served  on  the  plaintiff  prc- 
party  accu  yjoug  ^q  the  taxation  of  costs  on  the  inquisition.  It  was  contended,  on  sbow- 
therefore  if  ^"S  cause,  that  the  writ  of  error  was  no  supersedeas  of  the  execution,  as  it  was 
lUe-writ  de '^^holly  inoperative,  and  had  not  removed  this  cause,  inasmuch  as  the  writ  pro- 
scribe the*  fessod  to  remove  a  suit  in  which  the  plaintiff  was  described  as  J.  S.  gent., 
person  bo  one,  &c.  our  debtor;  whereas  in  fact,  he  had  sued  out  a  capias  of  privilege, 
ing  ai  the  ^j^^  declared  in  his  own  person  as  a  privileged  officer,  and  not  as  the  king's 
or°whon  in  <^<^b^^r.  This  was  urged  to  be  fatal  to  the  writ  of  error;  and  of  that  opinioQ 
fact  he  had  were  the  Court. — Rule  discharged  without' costs, 
declsj'ed  in  his  own  person,  it  is  no' supersedeas. 

I  23  ]  8.  Hawkins  v.  Jones.  M.  T.  1813.  C.  P.  5  Taunt.  203. 

The  aUow  Application  to  set  aside  an  execution  which  had  been  levied  after  the  al- 
ance  ope  lowance  of  a  writ  of  error.  Cause  was  shown  on  the  ground  that  the  plaintifT 
rates  as  it  j^^^^j  ^^  notice  of  the  writ.  Sed  per  Cur,  The  allowance  is  per  se  a  supersede-^ 
a!?ahho' a  ^^>  without  any  communication  with  the  plaintiff. 

plaintiff  re  9-  Braithwaite  v.  Brown.  H.  T.  1819.  K.  B.  1  Chit.  Rep.  238. 

mains  en  The  question  was  whether  the  defendant's  attorney,  by  keeping  the  fact  se- 
tirely  iguo  cret  of  his  having  brought  a  writ  of  error,  and  permitting  the  plaintiff  to  go  on 
rant  of  ii;    without  giving  him  any  intimation  of  error  having'been  brought,  would  not  de- 

h   ^^de     P"^^  *^®  defendant  from  applying  for  a  rule  to  set  aside  the  plaintiff's  execu- 
fcndant  had  ^*^"  which  issued  two  days  after  the  allowance  of  the  defendant's  writ  of  error. 
wilfully       The  Court  set  aside  the   execution,  but  without  costs,  and  on  the  defendant 
concealed    undertaking  to  bring  no  action, 
the  issuing 

of  the  writ  *  And- it  is  generally  speaking,  so  absolutely  a  supersedeas,  that  aAer  it  is  allowed  the 
of  error  plaintiff  cannot  take  out  a  capias  ad  satisfaciendum  against  ihe  principal,  and  get  it  r6^ 
from  the  turned  non  est  inventus,  in  order  to  proceed  against  the  bail;  see  2  Stra.  867;  Fitz.  175; 
plaintiff,the  2  Ld.  llaym.  1567;  2  N.  R.  458.  Nor  if  the  capias  ad  satisfaciendum  be  sued  out  he- 
Court  set  ^ore  the  plaintiff  call  for  a  return  of  it  after  the  allowance  of  a  writ  of  error;  see  2  Stra. 
aside  the  ex  1186;  I  WiU.  16,  even  though  it  has  previouisly  been  four  days  in  the  office;  see  3  T.  R* 
ecntion,bnt  3^0'  But  in  such  ca^^e,  the  capias  ad  satisfaciendum  may  be  returned  so  as  to  fix  the 
on  terms,     bail  nAerthe  writ  of  error  is  determined;  see  1  WiU.  269;  Barnes,  83. 
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10,  Thorpe  v.  Beer.  H.  T.  1819.  K.  B.  1  Chit.  Rep.  124;    S.  C.  2  B.  4- And  whero 

A.  373.  »  P«'ty  ap 

The  defendant  had  applied  to  a  judge  in  vacation  to  set  aside  plaintiff's  ex-  P  \®    to  get 
ecutioQ  for  irregularity,  on  a  ground  which  the  judge  overruled.     The  defen- ggjj^  j^e  ez 
dant  having  brought  a  writ  of  error,  before   a  ^nal  judgtnent  signed,  but  not  •cotion,  on 
having  communicated  that  fact  to  the  judge,  afterwards  applied  to  the  Court  a  ground  an 
to  set  aside  the  execution,  on  the  ground  of  the  writ  of  error.     But  the  Court  connected 
said,  a  party  who  is  applying  to   set  aside  any  proceedings  ought,  on  his  first  ^*1^  *|I® 
application,  to  state  all  the  grounds  why  he  prayed  it  might  be  set  aside.    Now  ^^j,  ^i^^ 
the  defendant  should  have  communicated  the  ground  of  the  subsisting  writ  of  Conrt  now 
error,  and  it  is  anon  the  fact  of  his  having  forborne  so  to  do,  thereby  inducing  refused  to 
the  pIaiDtifi*(o  take  another  step,  that  we  arc  of  opinion  that  the  rule  must  be  notice  the 
discharged,  but  without  costs.  ^"^  ^f  " 

1 1 .   Smith  v.  Carruthers.  T.  T.  1817.  Ex.  4  Price,  289.  quently  * 

On  a  rule  to  discharge  an  order  for  charging  the  defendant  in  ejcecution,  a 
writ  of  error  having  been  allowed,  and  that  after  such   allowance,  and  on  the'"  ^^^  ^* 
same  day,  a  notice  in  writing  of  that  allowance  was  tendered  to  the  tipstaff',  in  ^j  5|J[,"^j[  * 
Westminster  Hall,  in  whose  custody  the  defendant  then  was,  but  that  the  de-^,it  ^f  ^f 
fendant  was,  notwithstanding,  afterwards  on  the  same  day  charged  in  exccu-  ror  ii  a  tti 
tion.     It  was  contended  that  the  notice  of  the  allowance  of  a  writ  of  error  scr-penedeaB 
ved  under  such  circumstances  did  not  make  it  an  effectual  supersedeas.     And  ^f^™  1^1°^ 
of  that  opinion  were  the  Court,  who  said  it  is  not  only  necessary  that  the  writ  ^'.^J  *^*  *"® 
should  be  allowed,  but  notice  of  the  allowance  should  be  served  on  the  plain- ^^^^^^1  ^^ 
tiff's  attorney.  the  pisin 

12.  BiCKKELL  V.  LoNGSTAFFE.  M.  T.  1795.  K.  B.  6  T.  R.  455.  tiff'a  atior 

On  a  rule  to  stay  proceedings  in  an  action  on  a  judgment  pending  a  writ  of  Q^y* 
«rror  oa  that  judgment,  it  was  urged  that  it  was  necessary  for  the  defendant  to    I  ^"^  I 
|>«t  in  bwl,  as  decided  in  Smith  v.  Shepherd,  5  T.  R.  9.   and,  ^*'*  ^°JJ 

Per  Cur.     The  defendant  must  not  only  put  in,  but  must  perfect  his  bail;  ^j  before 
Aintil  that  has  been  done,  this  rule  must  be  discharged.  an  applica 

13.  ExTWisTLE  v.  Shepherd.  M.  T.  1787.  K.  B.  2  T.  R.  78.  tioo  to  stay 

This  was  an  action  on  a  judgment  obtained   in  the  Common  Pleas,  the  dc-  procee 
fendants  first  brought  a  writ  iii  this  Court  upon  the  judgment,  and  then  a  writ  ^'"6*  ^^  • 
of  error  returnable  in  parliament,  after  which  they  non-prossed  the  first  ^"t-j,"  *?*^* 
of  error,  and  then  applied  to  this  Court  to  stay  the  action  on  the  judgment,  niade- 
pending  the  second  writ  of  error.     But  it  appearing  by  the  defendant's  own  ^„ ^  J|,^ 
conduct  that  the  writ  of  error  had  been  sued  out  without  any  foundation  for  staying  pro 
it,  and  merely  for  vexatious  purposes  and  delay,  the  Court  refused  the  appli- ceedin^  is 
cation,  saying  it  was  not  a  matter  of  course,  but  it  was  made  to  the  discretion  discretiona 
of  the  Court.  •  "T  with  the 

14.  Benwell  v.  Black.  E.  T.  1790.  K.  B.  3  T.  R.  643,  *^°°'*- 
On  a  rule  to  show  cause  (Vhy  execution  should  not  be  staid,  it  appeared  that  Hence, 

the  plaintiff  having  recovered  a  judgment  against  the  defenant,  the  latter '*^*'®'^®"fte» 
brought  a  writ  of  error;  the  plaintiff  then  brought  another  action  upon  *^®  j"<^g"pjiiniifftn'* 
ment,  recovered  and  sued  out  execution,  which  the  defendant  now  sought  tOg^j^Qj^^  ^^^^ 
have  staid.  Per  Cur.  We  must  set  this  execution  aside.  For  as  the  plain- ther  action 
tiff  could  not  sue  out  execution  on  the  first  judgment,  if  he  were  permitted  toon  the  jadg 
do  so  on  the  second,  it  would  be  suffering  him  to  do  that  indirectly  which  can-"»6°^  »nd 
not  be  done  directly.     But  as  it  is  a  new  point — Rule  absolute,  without  costs,  recovered, 

15.  Bishop  v;  Best.  M.  T.  1819.  K.  B.  3  B.   &  A.  275.  wwetaid 
In  this  case  several  years  had  elapsed  aAer  judgment  obtained.     The  plain-  pending 

tiff  brought  an  action  upon  the  judgment.     Afler  judgment  had  been  signed  such  writ 
in  this  action,  the  defendant  sued  out  a  writ  of  error  upon  the  first  judgment,  of  error; 
Execution  was  subsequently  taken  out  on  the^second  judgment.     A  rule  had  But  where 
been  obtained  for  setting  aside  the  writ  of  inquiry  and  execution;  cause  was*  wit  of 
shown  against  it.     But  the  Court  said,  here  the  writ  of  error  was  intended  ^o^"^^  ^" 
defeat  the  action  on  the  judgment,  and  being  brought  so  many  years  afler  the|g^  •  ^ 
judgment  in  tho  final  action  was  perfected,  was  evidently  for  delay,  and  in  case  ment  obtain 
the  writ  of  error  succeeds,  the  defendant  will  be  entitled  to  have  the  money  ed  in  an  ac 
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tion  on  tht  levied  under  the  execution  returned.     The  rule  must  therefore  be  discharged 
firot  jodg     with  coats.— Rule  discharged,     see  Barnes,  202;  Willes,  183. 
w«  holdan  J6-  Dudley  v.  Stokes.  H.  T.  1744.  C.  P.  2  Blac.  1 183.      ' 

no  aupersi  After  judgment  by  nil  dicil.  On  the  2 1st  of  February,  costs  were  taxed  on 
I  25  1  the  judgment,  and  the  plaintiff's  attorneyl^was  immediately  served  with  an  al- 
deas,  as  relowance  of  a  writ  of  error.  Notwithstanding  which,  and  his  giving  a  rule  to 
garde  the  transcribe,  the  plaintiff  sued  out  a  capias  ad  satisfaciendum,  tested  the  12th  of 
aocond  judg  February.  On  motion  to  set  aside  the  execution,  on  the  ground  of  the  writ 
In*iheC.  of  error  being  a  supersedeas  to  the  execution,  the  Court  held  that  the  allow- 
P.,  the  al  ancc  of  the  writ  of  error  was  a  supersedeas  to  the  writ  of  execution,  and  to  all 
lowance  of  the  subsequent  proceedings. — Rule  absolute. 

a  writ  ef  tr  tor  iaavLchn.  supersedeas  to  B.Bub»eqneBt  writofezecntion  that  all  may  be  set  aside  on  motioD. 
Bot  if  coats  17.  Doe,  d,  Messiter,  v.  Dyneley.  E.  T.  1812,  C.  P.  4  Taunt.  289. 
be  waived  The  plaintiff,  afler  obtaining  a  verdict  in  ejectment,  sued  out  a  writof  A^6c- 
in  eject  re  facias  possessionem,  without  waiting  to  tax  his  costs.  The  plaintiff  not  hav- 
™^?*&  r  '"S  chosen^to  tax  his  costs,  the  amount  of  the  penalty  of  the  recognizance  of 
facias  pos  *^®  ^^^^  '"  error  could  not  be  fixed.  The  writ  could  not  therefore,  operate  as 
sessionem  a  supersedeas.  Under  these  circumstances,  an  application  on  behalf  of  the 
saed  out,  a  defendant  was  made  to  the  Court  that  the  writ  of  execution  might  be  stayed 
writ  of  er  until  four  days  af\er  the  plaintiff  had  chosen  to  tax  his  costs.  But  the  Court 
ror  does  not  gjjjj^  that  if  the  plaintiff  chose  to  waive  the  taxation  of  his  costs,  and  proceed 
a^«t«»crJc  ^^'"  *^®  possession  only,  it  was  competent  for  him  to  do  so,  although  the  allow- 
deas^  once  of  error  was,  in  that  case,  no  supersedeas. 

So  long  as  3«  *Afler  execution  sued  out. 

it  is  exeen  Perkins  v.  Woolaston.  E.  T.  1703.  K.  B.  1  Salk.  321. 

Cable  and  It  was  resolved  that  a  writ  of  error  is  a  supersedeas  from  the  time  of  the  al- 
Bot  execn  lowance,  and  that  is  notice  of  itself;  but  if  the  defendant  have  notice  before  al- 
iTf  e*  ^"*  lowance,  it  is  also  a  supersedeas;  but  if  a  writ  of  execution  be  executed  before 
a  super se  ^"*  of  error  allowed,  it  is  no  supersedeas ^  though  so  long  as  it  is  executable^ 
d^ast  though  not  executed,  it  is  a  supersedeas. 

If  a  writ  of  4.   Of  a  second  writ  ofo^or, 

error  abate  BiRCH  v.  Triste.  E.   T.  1807.  K.  B.  8  East,  412. 

«  d  f  alt  I^efendant  had  sued  out  a  writ  of  error  on  a  judgment  obtained  against  him 
of  the  par  *"  ^^*®  Court,  and  had  the  same  allowed  and  served;  but  having  failed  in  per- 
ly,  ase  fecting  bail  In  error' in  time,  he  aflerwarwards  non-prossed  his  own  writ  of  er- 
cond  writ  ror,  and  then  sued  out  a  new  writ  of  error,  got  the  same  allowance,  and  per- 
of  error  will  fected  his  bail.  Afterwards  the  plaintiff,  not  regarding  this  second  writ  of  er- 
°P*  J^P*!**®  ror,  issued  execution  on  the  judgment,  without  applying  to  the  Court  for  leave. 
I  '      The  question  was,  whether  the  plaintiff's  proceedings  were  correct.     Several 

sedeas'  authorities  were  quoted  to  show  they  were  irregular;  1  Mod.  285;  I  Salk. 
aad  ez'eca  263;  2  Stra.  880.  1015, 

iion  may  be      Per  Cur.     These  authorities  have  settled  the  point,   that  a  second  writ  of 
sued  out      error  brought  in  the  same  court  is  not  a  supersedeas,  as  the  fact  is:    The  re- 
without  ap  maining  question  is,  whether  that  being  so,  the  plaintiff  below  be  obliged  by 
he  C  onrt.   *^®  practice  of  the  Court  to  apply  to  the  Court  for  leave  to  take  out  execution. 
And^if  it  be  clear,  as  we  think  it  is,  that  afler  the  first  writ  of  error  has  been 
put  an  end  to  by  the  act  of  the  plaintiff  in  error,  he  cannot  supersede  or  sta^ 
the  defendant's  execution  by  a  second  writ  of  error  brought  in  the  same  Court, 
there  is  no  reason  to  oblige  him  to  apply  to  the  Court  for  leave  to  sue  out  his 
execution,  which  can  only  occasion  further  expense  and  delay,  and  may  tend 
to  deprive  the  original  plaintiff  of  the  fruits  of  his  judgment,  although  in  a  ques- 
tionable case  it  may  be  a  prudent  measure  for  the  defendant  in  error  to  appl^ 
to  the  CoiKt  for  leave  before  he  sues  out  his  execution. 

5.  As  to  an  arrest.* 

^  *  Notwithstanding  a  writ  of  error  roav  have  been  brought,  and  bail  put  in  and  perfected 
by  the  plnintiff,  a  defendnnt  in  the  C.  P.  may  be  arrested  in  an  action  on  the  judgment* 
when  he  has  not  been  holden  to  bail  in  the  former  suit;  kce  Barnes,  71;  2  Car.  666;Prac. 
Reg.  57.  In  Kendal  v.  Carey,  2  Blac.  Rep.  768.  there  was  a  similar  decision;  bot  from 
the  observatiojis  made  by  Gould,  J.  in  the  latter  case,  it  may  be  inferred  that  a  different 
practice  proceeds  in  the  K.  B.  AAer  jud(;ment  in  a  former  suit  has  been  reversed  for  er- 
ror, a  parly  may  be  again  legally  arrested  for  the  same  cause  of  action;  9ee  7  Taunt,  192. 
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6.   When  a  defendtmi  i$  a  prisoner.  See  posty  tit.  ^^  Ezecutiott,  Charging.*' 

7.  Jhto  a  bill  of  exceptions. 
DiLLOX  V.  Doe,  d.  Parker.  T.  T.  1TB22;  C.  P.  1  Ring.  17, 
A  bill  of  exceptions  had  been  tendered,  but  a  verdict  having  been  found  for 
the  defendant  in  error,  he  entered  up  judgment  in  the  term  succeeding  thejtri-  A  bill  of  ex 
al.     The  plaintiff  in  error  immediately  removed  the  cause  into  this  Court,  by  *^*^'2*h" 
writ  of  error,  but  could  not  agree  with  the  defendant  in  error,  as  to  the  terms  briJiin*  a 
of  the  bill  of  exceptions,  so  that  the  judge's  signature  had  never  been  obtain-  writ  of  er 
ed.     On  a  rule  to  show  cause  why  the  defendant  in  error  should  not  be  com-  ror  before 
polled  to  settle  the  bill  of  exceptions,  and  why  it  should  not  be  appended  to  the  bilj  of 
the  writ  of  error.     Per  Cur.     The  plaintiff  in  error  has  waived  his  bill  of  ex- •««^ptioiie 
ceptions,  by  bringing  a  writ  of  errer  before  the  bill  of  exceptions  was  signed.  *«"K"«d. 
Rule  refused. 

(I)  Relative  to  bail  in.  r  q^  . 

(a)   Conslruction  of  the  statutes  relating  to,  and  when  requisite.*  B   I  • 

By  6  Geo.  4.  c.  96.  it  is  enacted,  "  that  upon  any  judgment  hereafter  to  be  ^^  i§m»tn 

*  Althoagh  the  6  Geo.  4.  has  altered  the  law  with  t'egard  to  bail  in  error,  it  will  be  use-  tial  in  all 
fal  to  ennmerate  and  recite  the  different  atatates    on  the  sabject,  the  constroction  they  have  penonal 
received,  and  then  to  state  in  what  cases  bail  in  error  was  or  was  not  required.      The  sta-  actiona. 
tnte  3  Jac.  1.  c.  8.  made  perpetaal  by  8  C.    I.e.  4.  a.  4.  enacts  that  no  execation  shall  be 
staid  or  delayed,  npon  or  by  any  writ  of  error  or  supersedeag  thereupon  to  be  sued  for  the 
reversiogof  any  judgment,  in  any  action  or  bill  of  debt,  upon  any  single  bond  for  debt,  or 
npon  any  obligation,  with  condition  for  the  payment  of  money  only,  or  upon  any  action  or 
bill  of  debt  for  rent,  or  upon  any  contracts  sbcd  in    any  of  the  courts  of  record  at  West- 
minster, or  in  the  counties  palatine  of  Chester,   Lancaster,  or  Durham,  or  the  Courts   of 
Greai  Session  in  Wales,  nor,  by  statute  19  Geo.  3.  c.  70.  s.  5.  for  the  reversing  of  any  judg- 
ment giren  in  any  inferior  court  of  record,  where  the  damages  are  under  10/.  since  extend- 
^  by  the  51  Geo.  3.  c.  124.  s.   3.,  to  15/.,  unless  the  person  or  persons  in  whose  name  or 
nameesnch  writ  of  error  shall  be  brought,   with  two  sufficient  sureties,  such  aa  the  Court 
wherein  the  judgment  is  giren  shaU  allow  of,  shall  first  be  bound  unto  the  party  for  whom 
•  the  judgment  is  given,  by  recognizance,  to  be  acknowledged  in  tho  same  court,  in  double 
the  8um  adjudged  to  be  recovered  by  the  former  judgment,  to  prosecute  the  said  writ  of  er- 
ror with  effect;  and  also  to  satisfy  and  pay.  if  the  said  judgment  be  affirmed  (or  the  writ 
of  error  non-prossed,  19  Geo,  3.  c.  70.  5.)  all  and  singular  the  debts,  damages,  and  coeta 
adjudged  upon  the  former  judgment,  and  all  costs  and  damages  to  be  awarden  for  delaying 
•zecution. 

.  Thb  Btat.  of  3  Jac.  1.  c.  8.  was  extended  to  other  actions  by  that  of  18  C.  2,  stat.  2.  c. 
2.  a.  9.  which  enacts,  that  no  execution  shall  be  stayed  in  any  of  the  courts  aforesaid,  (the 
conrts  which  are  mentioned  in  the  statute  3  Jac.  1.  c.  8.)  by  any  writer  writs  of  error  or 
supersedeas  thereupon,  aAcr  verdict  and  judgment  in  any  action  of  debt,  grounded  upon 
the  Stat.  2  Ed.  6.  for  not  setting  forth  tithes,  ner  in  any  action  upon  the  ease,  upon  anv  pro- 
mise for  payment  of  money,  actions   sur  trover,   actions  of  covenant,  detinue,  and  tres- 
pass, unless  such  recogni^nees,and  in  such  manner  as  by  the  said  act  of  3  Jac.  1.  is  direct- 
ed, shall  be  first  acknowledged  in  the  court  where  the  judgment  is  given.     And   by  statute 
16  &  17  Car.  2.  c.  8.  s.  3.  (made  perpetual  by  statute  22  &  23  Car.  2.  c.   4.)  no  execn- 
tion  shall  be  ^id  in  any  of  the  aforesaid  courts  (mentioned  in  3  Jac.  1.)  by  writ  of  error 
or  supersedeas  thereupon,  after  verdict  and  judgment,  in  any  action  personal  whatsoever, 
unless  a  lecegnizance,  with  condition  according  to  the   statute  8  Jac.  1,  shall  be  first  ac- 
knowledged in  the  court  where  spch  judgment  shall  be  given.      And  further,  that  in  writs 
of  error,  to  be  brought  upon  any  judgment  aAer  verdict,  in  any  writ  of  dower,  or  in  any 
action  of  £JeetioneJirmeB,  in  such  reasonable  sum  as  the  Court  to  which  such  writ  of  er- 
ror shall  be  directed  shall  think  fit,  with  condition  that,  if  the  judgment  shall  be  affirmed, 
or  the  writ  of  error  discontinued  in  default  of  the  plaintiff  or  plaintifis  therein,  or  the  said 
plaintiff  orplainiifils  be  nonsuit  in  such  writ  of  error,  that  then  the  said  plaintiff  or  plaintiffs 
shall  pay  such  costs,  damages,  and  sum  and  sums  of  money,  as  shall  be  awarded  upon,  or 
after  such  judgment  affirmed,  discontinuance,  or  nonsuit.      And  by  section  4.  it  is  provid- 
ed, that  the  Court,  wherein  such  execution  ought  to  be  granted  upon  such  affirmation,  dis- 
continuance, or  nonsuit,  shall  issue  a  writ  to  inquire,  as  well  of  the  mesne  pro^,  as  of  the 
damages,  by  any  waste  committed  after  the  first  judgment  in  dower,  or  in  ^eetione  fir^ 
ma;  and  upon  the  return  thereof,  judgment  shall    be  given   and   execution    awarded  for 
such  mesne  profits  and  damages,  and  also  for  costs  of  suit     But  section  6.  enacts,  that  the 
act  shall  not  extend  to  any  writ  of  error,  to  be  brought  by  any  executor  or  administrator; 
nor  unto  any  action  popular,  nor  unto  any  other  action  upon  any  penal  law  or  statute,  ex- 
cept actions  of  debt,  for  not  setting  forth  tithes,  nor  to  any  indictment,  presentment,  inqui- 
sit4oii,  information,  or  appeal. 
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given  in  any  of  the  said  courts  in  any  personal  action,  execution  eball  not  be 
L  *^  J      staid  or  delayed  by  writ  of  error  or  supersedeas  thereupon,  without  the  special 

In  ejectment  by  a  landlord  against  a  tenant,  on  the  5tat.  1  Geo.  4.  c.  87.  where  a  re- 
cognizance shall  have  been  entered  into  pursuant  to  the  provisions  of  that  act,  not  to  com- 
mit anj  waste,  &c.,  it  is  provided,  that  *'  snch  recognizance  shall  immediately  stand  dis- 
charged, and  be  of  no  elTect,  in  case  a  writ  of  error  shall  bebronght  upon  such  jadginent, 
and  the  plaintiff  in  such  writ  shall  become  bound  with  two  sufficient  sureties  unto  the  de- 
fendant, in  such  sum,  and  with  such  condition,  as  may  be  conformable  to  the  provisions 
respectively  made  for  staying  execution  on  bringing  writs  of  error  upon  judgments  in  ac- 
tions of  ejectment,  by  an  act  passed  in  England,  in  the  seventeenth  and  eighteenth  years 
of  the  reign  of  King  Charles  the  Second,  and  by  an  act  passed  in  Ireland  in  the  seven- 
teenth and  eighteenth  years  of  the  reign  of  the  same  King,  which  acts  arc  respectively  en- 
titled, "  An  Act  to  prevent  Arrest  of  Judgment  and  superseding  Executions." 

In  constniing these  acts,  some  diversity  of  opinion  has  existed.  In  Chauvet  v.  Alfray, 
2  Bnrr.  746;  the  Dean  and  Chapter  of  St.  Paul's  v.  Capel,  1  Lev.  117;  1  Keb.  613.  S.  C; 
Abiett  V.  Ellis,  1  B.  &  P.  249;  it  was  stated,  as  the  ground  of  the  decision  in  that  case, 
that  the  statute  S  Jac.  1.  c.  8.  is  a  remedial  law,  and  dught  to  be  construed  liberally  for 
the  benefit  of  the  party,  whose  execution  might  otherwise  be  stayed  by  the  writ  of  error; 
hot  in  Bidleson  v.  Whytel,  8  Burr.  1549.  it  was  holden,  that  the  statutes  were  introdnctive 
of  a  new  law  in  restraint  of  the  remedy  by  writ  of  error,  and",  therefore,  ought  rather  to 
receive  a  literal  than  an  extended  interpretation,  and  ought  not  to  be  enlarged  by  equity  ca- 
ses oat  of  the  letter  of  it.  The  law  on  the  subject,  however,  has  been  sufficiently  marked 
cat  and  defined  by  the  decisions,  to  render  the  absence  of  uniformity  in  the  mode  of  co|i- 
strning  the  acts  comparatively  animportant. 

The  obvious  intention  of  requiring  bail  in  error  being  to  prevent  an  unnecessary  inter- 
roption  of  the  course  of  justice,  the  statutes  are  necessarily  confined  to  cases  where  judg* 
ment  baa  been  given  for  the  original  plaintiff,  and  do  not  apply  to  such  as  have  been  ob- 
tained for  the  defendant  in  the  court  below;  Cone  v.  Bowles,  4  Mod.  ,7,  8;  1  Show.  13. 
166.  S.  C;  1  Salk.  93.  205.  S.  C,;  Comb.  100.  S.  C:  Baring  v.  Christie,  6  East,  546;  2 
Smith,  142;  Golding  v.  Dias,  10  East,  2.  And  where  it  was  given  in  the  latter  case  by 
mistake,  a  rule  was  granted  to  discharge  the  recognizance;  Freeman  v.  Garden,  ID.  &R. 
184,  On  analogous  principles,  it  has  been  determined,  that  the  statutes  do  not  afleet  the 
proceedings  by  writ  of  error  coram  nobis  or  vobis  which  is  not  a  tupersedeas,  accord- 
ing to  the  circumstances,  as  an  execution  cannot  be  issued  pending  it  without  obtaining  the  * 
provions  leave  of  the  Court;  Carth.  368.  369;  Birch  v.  Triste,  8  East,  412.  •  A  respecta- 
ble writer  on  the  practice  of  the  courts,  (2  Cromp.  Pr.  396.)  has  stated,  that  if  a  writ  of 
enor  be  brought  in  the  sagie  court,  af\er  abatement  or  discontinuance  of  a  writ  of  error 
coram  nobis  or  vobis,  no  bail  is  requisite,  because  none  was  required  on  the  former  writ  of 
«rror;  but  this,  it  has  been  observed,  2  Tidd.  1196.  must  be  understood  to  mean,  where 
the  second  writ  of  error  abates  by  the  act  of  God,  or  of  the  law;  for  where  a  writ  of  er- 
ror coram  rMbis  la  quashed  in  the  King's  Bench  for  insufficiency,  it  is  not  of  itself  a  stx- 
persedeas. 

Under  soch  circumstances  an  application  should  be  made  to  the  Court  for  an  order  that 
upon  theplamtiff  in  error  patting  in  and  justifying  bail  within  four  days,  further  proceed- 
inss  shall  be  stayed  on  the  judgment  in  the  original-  action  until  the  writ  of  error  be  deter- 
mmed;  Walker  r.  Stokoe,  1  Lord  Raym.  151;  Carth.  368.  S.  C:  Cooper  v.  Ginger,  Stra, 
606;  8  Mod.  316;  2  Lord  Raym.  1403,  S.  C;  Birch  v.  Triste.  8  East.  412;  and  asimi- 
lar  order  may  be  obtained  when  a  second  writ  of  error  is  quashed  for  insufficiency,  or 
upon  a  writ  of  error  coram,  nobis  for  error  in  fact;  Walker  v.  Stokoe,  Carth.  370;  S.  C. 
1  Lord  Raym.  151. 

Where  u  judgment  in  the  Common  Pleas  is  affirmed  oh  a  writ  of  error  in  the  King's 
Bench,  or  a  judgment  in  the  King*a  Bench  i.^  affirmed  in  tho  FiXchequer  Chamber,  new  bail 
must  be  given  on  bringing  a  writ  of  error  in  p:iriiii.»i(;nt.  alili(.u?li  fiail  was  put  in  on  the 
first  writ  of  error:  Till.'N  v.  Richardson,  1  Salk.  9();  2  1  d.  Uavin,  y  U).  S.  C ;  Colebrook 
V.  Diggs,  1  Stra.  .527;  S  Mod.  79.  S.  C;  and  in  the  ;uii'  iu1:ik  iit  of  a  writ  ol  orror,  bail 
mdSt  be  given  to  the  correcled  writ,  in  Ciiscrf  where  bail  would  oth'jr'vi.-.e  K.avo  been  requi- 
site: 2  Wm.  Bl.  1067. 

In  consideration  of  the  general  effect  of  these  stnutes,  it  will  in  nil  casn'i  bo  important  to 
remember,  that  the  act  3  Jac.  1.  c.  8.  extended  only  to  the  particular  form.s  of  actions  ex- 
pressly specified  in  its  provisions;  see  Vern^t  v.  Debuste,  2  Keb,  234;  and  that  in  those 
actions  bail  in  error  must  have  been  given  on  every  species  of  judgment,  whether  it  be  af- 
ter verdict,  by  default,  upon  demurrer,  or  nul  tiel  record;  and  that  the  enactments  in  the 
16  &  17  Car.  2.  c.  8.  although  general,  and  not  confined  to  any  particular  forms  of  person- 
al actions,  did  not  require  bail  unless  where  the  judgment  had  been  after  verdict;  hence 
apon  judgment  by  default,  upon  demurrer,  or  nttl  tiel  record,  a  writ  of  erroris  a  superse- 
deas without  bail  in  such  actions  as  are  not  speoificnlly  enumerated  in  3  Jac.  1.;  see  Pe- 
terB«  on  Bail,  447. 

With  a  view  of  simplifying  the  subject,  it  will  be  proper  to  premise,  that  where  it  is  sta- 
ted in  general  terms  that  bail  in  error  was  not  required,  the  observation  must  be  understood 
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order  of  the  Court,  or  some  judge  thereof,  unless  a  recognizance  with  cOnai<« 

tion  according;  to  the  statute  of  3  Jac.  1.  c.  58.  be  first  acknowledged  in  the     [  29  1 

said  Court.''  ^ 

as  only  applicable  to  judgments  by   default,  or  jadgnients  upon  demnrrer,  or  nul  tiel  re« 
cord,  and  not  to  cases  where  a  writ  of  error  was  bronght  after  verdict. 

As  the  the  operation  of  the  statate  3  Jac.  1.  c.  8.  was  limited  and  confined  to  actions  of 
debt,  bail  in  error  was  not  reqaired  under  the  provisions  ofthis  act  in  an  action  of  assumpsit, 
V^rnat  v.  Debaste,2  Kob.  181;  Garrett  v.  Danday,  i  Show.  15;  and  in  the  latter  form  of 
action  such  security  could  only  be  obtained  on  judgments  after  verdict  under  the  statot* 
13  Car.  2.  St.  2.  c.  2.  s.  9. 

In  examining  the  efiectof  the  words,  "  any  action  or  bill  of  debt^  upon  any  single  bond 
for  debt,  or  upon  any  obligation  with  condiiioa  for  the  payment  0/  money  only,  or  open 
any  action  or  bill  of  debt  for  rent,  or  upon  any  contract  as  in  the  st-iiate  of  James,'*  it 
will  conduce  to  a  perspicuous  elucidation  of  the  subject  to  cUsaify  the  different  heads  of 
contracts,  and  assign  to  each  a  distinct  inquiry. 

A  single  bond,  which  is  nn  obligation  wilhoot  a  condition,  Vern:tl  v.  Dehnste,  2  Keb. 
131;  Garrett  v.  Dandy,  1  Show.  15.  was,  by  the  expicss  l.tngungt;  of  the  act,  included 
within  its  provisions. 

In  actions  of  debt  on  bond,  conditioned  for  the  p.i>  mout  of  inonf::/  ouhj,  the  ntntnte  has 
been  constraed  to  extend  as  well  to  ca^^es  whore  the  '^uiii  vvms  ofigiliallv  lin'iciinerl  and  con- 
tingent, but  afterwards  reduced  to  a  i.ertaiiitv,  r.>  tt>  c.isj'h  wherj*  tii*-  '^mn  wan  originally 
certain,  and  payable  absolutely  Ijv  ilic  romliti^.n,  wi'Jiout  lofcroiicc  to  ihf  happening  of  any 
particular  event  or  coUiitoral  security.  Thu-.,  il  Ik\h  been  decidt'd,  tli  it  luiii  in  error  was 
reqaired  in  iiii  uclion  on  n  botlornry-fjond;  for,  ihouifh  the  luoiioy  may  [fiivQ  originally  been 
pHyrtblc  upon  a  contingLncy,  as  soon  as  the  conHii;»cnf  y  occurred,  llio  amount  heraiue  cer- 
tain and  Kjj'jcific;  Pill  v.  (;or..'y,  1  t'tra.  -iT";  Scoii  v.  I»r;uj<*,  (»  ^Nlod.  3-;  or  on  a  bond 
conditioned  to  pay  so  muc'i  nioney  as  J.  IS.  hhouid  declare  to  be  duo  upon  an  account  slat- 
ed between  the  plainlitf  and  d<ifomlant;  the  Dean  and  C'haptcr  of  St.  PanTh  v.  (^.ipcil,  1 
Lev.  117;  1  Keb.  6i3.  S.  C;  or  on  a  bond,  conditioned  to  pay  iiy  instalment-;,  a  compo- 
flitionupon  the  total  and  ascertained  amount  of  a  third  ptMson's  debts;  Chauvet  v.  Alfray^ 
2  Burr.  746;  see  Thrale  v.  Vaughan,  2  Stra.  1190;  I  Wii.s.  19  S.  C,  where,  on  a  bond, 
conditioned  to  pay  for  so  much  beer  as  the  obligee  should  deliver  to  J.  S.  not  exceeding 
100/.,  the  Court  of  King's  Bench,  after  judgment  upon  demurrer,  held  that  no  bail  was  ne- 
cessary. 

And  the  obligation  having  been  entered  into  as  coUateral  security,  to  ensure  the  pay- 
ment of  a  specific  .<«um  of  money,  stipulated  to  be  paid  in  another  contract,  did  not  affect 
the  right  to  bail  in  error;  Descordesv.  Horsey*  2  Stra.  969;  2  Barnard,  K.  B.  389;  2  Keb. 
18.1.  pi.  147;  as  where  a  bond  was  conditioned  for  the  payment  of  money,  according  tor 
the  true  intent  and  meaning  of  an  indenture;  or  conditioned  for  the  payment  of  SOOi.  men- 
tioned in  a  surrender  of  a  copyhold  by  way  of  mortgage;  Woods  v.  Armstrong,  BamM, 
78;  Littleton  v,  Hanson,  id.  98. 

The  statute,  however,  did  not  extend  to  actions  of  debt  on  bond,  conditioned  for  the 
performance  of  covenants  in  another  deed,  even  though  one  of  the  covenants  was  for  the 
payment  of  a  fixed  and  definite  sum,  and  the  action  was  bronght  for  the  non>performane6 
of  that  identical  covenant;  Call  wood  v.  Ballard,  2  Keb.  131;  Garret  v.  Dandy,  1  Show. 
15.  This  distinction  may,  perhaps,  be  thus  correctly  stated;  when  it  was  either  express  or 
apparent  that  the  covenant  for  the  payment  or  money  was  the  sole  covenant  in  the  inden*' 
ture  referred  to,  bail  in  error  must  have  been  given;  but  where  other  acts  were  stipulated 
to  be  fulfilled,  and  the  bond  was  conditioned  as  well  for  the  performance  of  such  cove- 
nantd  as  the  payment  of  the  money,  bail  was  not  required;  2  Bulst.  54;  Carth.  28;  But- 
ler V.  Brusbfield,  10  East,  see  407;  2  Cromp.  Pr.  363. 

Consistently  with  the  preceding  rule,  a  bond  conditioned  to  perform  an  award  was  obvi'" 
oasly  not  within  the  act. 

Nor  was  a  general  bond  to  indemnify;  Garrett  v.  Dandy,  1  Show.  15;  as  where  it  was 
conditioned  to  keep  the  plaintiff  harmless  from  the  payment  of  an  annuity,  and  from  all 
actions,  suits,  damages,  and  coats,  which  should  be  brought  against  him,  or  that  he  might 
sostaxn  by  reason  of  the  non-payment  of  the  money;  it  was  holden  not  to  be  a  security 
for  the  payment  of  money  only,  within  the  statute  of  James;  Flanagan  v.  Watkins,  1  B» 
&  C.  316;  2  D.  &  R.  459.  S.  C.  Though  where  a  principal  had  given  a  bond  to  hissnre- 
ty,  conditioned  to  pay  the  money  for  which  the  latter  had  become  responsible,  il  was  hol- 
den, thnton  action  of  debt  on  such  a  bond  bail  in  error  was  necessary;  lluddy  t.  Giffbrdr 
I  Coon.  34;  see  Hammond  v.  Webb,  10 Mod.  281.  contra. 

Asa  bail-bond  contains  an  alternative  condition,  either  that  the  principal  shall  appear,  or 
the  obligor  will  pay  the  money,  bail  in  error  was  not  necessary  in  actions  on  these  instriH 
mcnt^;   Valentine  v.  Dennis,  Ca.  Prac.  C.P  7. 

A  mortgage  deed,  containing  a  covenant  for  the  payment  of  the  principal  money,  wasa 
contract  within  the  statute,  in  respect  of  which  bail  in  error  is  required;  Buckney  v.  Me- 
tharo,  «  Taunt.  382. 

So  by  the  express  langnage  of  the  act,  it  must  have  been  giTon  in  an  action  brongbt  U» 
the  T©oo  very  of  rent. 
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(h)   Who  may  he. 
T.  1 


I  3^  I      I.  CoLEBRooKE  V.  DiGGs.  T    f.  1721.  K.  B.  1  Stra.  527.   S.  P.  T'illy  v. 
It  has  beea  Richardsox.  1  Salk.  77;  S.  C.  2  Ld.  Raym.  840. 

raid,  on  er  The  plaintiff  obtained  judgment  in  K.  B.,  of  which  error  was  brought  ia 
ror  there  the  Exchequer  Chamber,  eind  bail  put  in  after  affirmance  there.  Error  was 
mast  be  brought  in  Parliament,  and  upon  consideration  the  Court  held  that  there  must 
Jresh  bail;  be  fresh  bail. 

Bot  io  debt,  npoR  an  award,  where  the  arbitrators  have  directed  soTeral  disputed  matteri 
to  be  settled  by  the  payment  of  a  specific  and  liquidated  snm,   it  is  reported  to  have  been 
adjudged,  that  bail  in  error  need  not  be  put  in;  Grilling  v.  Baker,  2  Bulst.  58;  Yelv.    227. 
S.  C:  see  Garrett  y.  Dandy,  1  Show.  15;  I  Ler.  ill;  Comb.  105.  S.  C^;  Erans  y.  Ro- 
berts, 8  Salk,  147. 

Nor  was  it  necessary  to  give  bail  in  an  action,  upon  a  recognizance  of  bail,  as  that  seep- 
fity  is  in  the  alternative  to  pay  the  money,  or  render  the  body  of  the  principal;  Tnnifer 
V.  Watson:  8  Burr.  1566;  Dell  v.  Wild,  8  East,  240;  nor  was  bail  requisite  upon  an 
award  of  execution  oti  a  recognisance  of  bail  in  error;  Anon.  Barnes,  194,  195. 

Although  bail  may  have  been  proper  in  the  original  action,  yet  it  was  riot  requisite  upon 
bringing  a  writ  of  error  in  an  action  of  debt^  founded  upon  a  prior  judgment;  Bidleson- 
v%  Whytel,  3  Burr.  1549;  1  Blac.  Rep.  606.  S.  C. ;  The  reasons  for  this  rule  have  been  thus 
expounded : — first,  that  iho  contract  is  extinguished  by  the  first  juJgmeiit.  Secondly,  that 
a  judgn^ent  is  no  contract,  nor  to  be  considered  in  the  light  of  a  contract  for  judicium-red- 
diturin  invitum.  Thirdly,  that  an  action  of  debt  upon  a  Judgment  is  an  action  of  a  supe- 
rior nature  to  an  action  of  d^bt  upon  a  bond,  or  any  of  the  other  actions  particularly  specifi- 
ed in  the  statute.  Fourthly,  that  it  is  a  casus  omissus,  and  the  act  is  not  to  be  extended  by 
construction,  because  actions  of  debt  on  judgments  are  in  general  oppressive;  3  Burr.- 
1549. 

Upon  nearly  similaf'  grounds,  it  was  holden,  in  Sparkes  v.  O'Kelly,  1  Taunt.  168.  that 
where  a  writ  of  error  was  brou^lit  upon  a  judgment  on  which  a  scire  facias  has  been  sued 
out,  pursuant  to  the  statute  8  &  9  W.  3.  c.  11.  s.  3.  bail  in  error  was  not  required;  for, 
though  it  is  not  an  action  upon  a  judgment,  yet  it  is  a  proceeding  issuing  out  of  one,  and  is 
cleany  within  the  reason  and  meaning  of  the  decisions  upon  judgments. 

After  judgment  by  default  in  an  action  upon  an  Irish  judgment,  bail  in  error  was  not  ne- 
cessary, such  a  case  not  being  distinguish  able  from  actions  on  English  judgments ;  Parkins 
V.  Stewart,  9  Price,  Ex.  1. 

The  words  **  upon  any  other  contract*'  have  reqeived  a  limited  and  circumscribed  construc- 
tion.    Every  transaction  was  excluded  Jrom  the  operation  of  the  statute,  when  it  was  not 
originally  a  specific  contract,  Ablett  v.  Ellis,  1  B.  &  P.  249 :  for  the  payment  of  an  exact 
and  stipulated  sum  at  a  certain  time;  therefore,  bail  in  error  was  not  necessary  upon  a  judg- 
ment for  goods  sold  and  delivered,  or  for  money  paid,  money  lent,  money  had  and  received, 
or  on  an  account  stated;  Gilling  v.  Bolcer,  2  Bulst.  53 ;  Yelv.  227.  S.  C. ;  Evans  v.  Roberts, 
3  Salk.  147;  Alexander  v.  Biss,7  T.  R.  449;  Trier  V,  Bridgman,  2  East,  359;  Webb   v. 
Geddcs,  1  Taunt.  540.     And  the  statute  was  confined  to  such  contracts  as  were  recognized 
as  valid  securities,  and  capable  of  being  enforced  by  action  of  debt,  at  the  time  of  the  pass  - 
ing  that  act ;  and,  consequently,  as  the  validity  of  promissory  notes  was  not  established  un-' 
til  afler  that  period,  bail  in  error  in  actions  on  these  instruments  could  not  be  demanded ; 
Trier  v.  Bridgman,  2  East,  359;  Webb  v.  Geddcs.  1  Taunt.  540.     But  in  debt  on  a  foreign 
or  inland  bill  or  exchange,  by  the  payee  against  the  drawer ;  Bishop  v.  Young,  2  B.  &  P. 
82,  83,  64 ;  Hodges  v.  Steward,  2  Sliow.  236.  n. ;  or  by  the  first  indorsee  against  the  first  in- 
dorser;  Slniton  v.  Hill,  3  Price,  253.  gemb.  S.  C. ;  2  Cliit.  Rep.  126;  when  it  is  expressed 
to  bo  for  value  received,  and  there  is  no  other  count    in  the  declaration  on  another  simple' 
contract,  bail   in  error  must  have  been  put  in ;  Alett  v.  Ellis,  1  B.  &  P.  849;  Trier  v.  Bridg- 
man, 2  East,  359.     As  debt,  however,  is  not  suslainnblo  on  a  cullatcral  engagement;  Anon. 
Hardrcs,  486;  Purslow  v.  Baily,  2  Lord  Rnym.  1040;   HtKlsdon  v.  Harridge,  2  Saund.  63. 
b.,  bail  need  not  have    been  given  in  an  acl;on  by  the  paytM,'  a;r;iint,t  the  acceptor,  or  where 
there  is  no  privity  bolweon  the  parties,  as  Ijy    an   indor^or  p.g&iMst   the  drawer;    Bishop  v. 
Young,  2  B.  &  P.  80;  Simmonds  v.  l\irm(in;er,  I  Wils.  185;   Biowno  v.  London,    1   Mod. 
285;  Anon.  12  id.  345;  Webb  v.   Goddos,  1  Taunt.  540;   2   Canipb.  187.  n. ;  Com.  Dig.* 
tit.  Debt,  B.  1. 

In  penal  actions,  bail  was  not  required  even  after  verdict,  except  on  2  Ed.  6.  for  not  sot' 
ting  out  tithes. 

it  remains  fo  be  observed,  that  the  injudicious  joinder  of  counts  in  the  declaration  depri- 
ved the  defendant  in  error  of  the  benefit  of  his  security  ;  it  being  a  rule,  that  if  any  one  of 
the  counts  upon  which  judgnicni  has  been  entered  be  not  within  the  meaning  of  the  statute 
of  James,  the  plain'. iff  in  error  was  not  compellable  to  find  bail;  Trier  v.  Bridgman,  2 
East,  359 ;  Webb  v.  Geddcs,  1  Taunt.  540  ;  hence,  in  an  action  on  a  common  money  bond 
the  msertion  of  the  money  counts  and  accounts  stated,  is  unadvisablf>. 

After  judgment  by  default,  bail  in  error  in  an  action  of  covenant  was  not  demandable. 

In  construing  the  provision  in  the  statute  \6  k.  17  Car.  2.  c.  8;  ante,  27;  that  "it  shall 
not  extend  to  any  writ  of  error  to  be  brought  by  any  executor  or  administrator,  nor  to  any 
action  popular,  or  otber  action  brooght  upon  any  pensu  law  or  statate,  except  actioos  of  detit 
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^.  Martin  v.  Justice.  T.  T,  1800.  K.  B.  8  T.  R.  639.  [    31     1 

On  error  in  parliament  the  bail  who  had  become  responsible  in  the  original  ^"*  ***** 
action  appeared  to  justify  as  bail  on  the  writ  of  error.     They  were  opposed  on  wj*°'!j| 
the  authority  of  what  was  stated  in  Tidd's  Practice.  jastify 

Sut  Le  Blanc,  J.,  was  of  opinion  that  the  proposition  stated  in  that  publica- again, 
tion  was  not  supported  by  the  authority  it  referred  to  in  1  Stra.  527 ;  ante,  30.  "inco  the 
where  it  was  only  said,  that  after  error   brought  in  the  Exchequer  Chamber  bail  in  th« 
and  bail  put  in,  and  afterwards   error  brought  in  parliament,  the   Court  held  °T'«*°**  "^ 
Ihat  there  must  be  fresh  bail;  which  merely  amounts  to  this,  that  bail  must  jus-  cororbail 
tify  on  the  new  writ  of  error.  in  error.* 

3.  Ward  v.  Levi.  H.  T.  I8'23.  K.  B.  1  B.  &  C.  268;  S.  C.  2  D.  &  R.  421.    |  32    J 

Hired  bail  who  were  insolvent,  of  whom  notice  had  been  given,  and  to  whom  If  sham  bail 
no  exception  was  entered,  became  bail  in  error,  and  the  plaintiflT  treating  the  I'O  pat  in, 
writ  of  error  and  the  bail  as  nullities,  entered  up  judgment,  and  took  out   exe-*^®  pJainti6P 
cution.     On  motion  to  set  aside  the  execution,  the  Court  held,  that  as  the  {J*Jj  ^*^ 
party  had  no  security  in  error  but  bail,  and  as  they  are  not  liable  for  the  per-  nallity,  and 
son  of  the  principal,  but  only  for  the  actual  payment  of  the  debt,  it  was  essen-iasne  ezecQ 
tial,  in  order  to  prevent  fraud  and  imposition  by  putting  in  sham  bail,  to  allow  tion. 
them  to  be  treated  as  a  nullity,  and  therefore  wo  shall  discharge  the   rule  for 
putting  aside  the  execution. 

4.  DixoN  V.  Dixon.  E.  T.  1801.  C.  P.  2  B.  <5-  P.  443.  rj^^     .^^j 

In  an  action  on  the  recognizance  entered  into  by  bail  in  error,  it  ^as  objected  p^j  ^^ 
to,  on  the  ground  that  the  defendant  himself  had  not  entered   into   it  together  not  join  in 
with  his  sureties  as  directed  by  the  3  Jac.  1 .  c.  8.     But  the  Court  said,  the  ex-  the  recogni 
pression  xo'Uh  sureties  in  3  Jac.  I.e.  8.  must  be  construed  to  mean  h\j  sureties  ;^^^^^* 
and  it  is  therefore  unnecessary,  and  in  practice  unusual,  for  the  plaintiff  in  er- 
ror to  join  in  the  recognizance .  *  recoM* 

(c)  In  what  amount  required.  zance  of 

1.  Reed  v.  Cooper.  H.  T.  1814.  C.  P.  5  Taunt.  320.    S.  P.  Phillipson  v.  bail  in  lev 

Browne.  E.  T.  1816.  K.  B.  2  Chit.  Rep.  105."  tbandonble 

A  recognizance  of  bail  in  error  had  been  entered  into  for  a  less  sum  than  {he  amonnt 
double  the  amount  recovered  by  the  judgment.  This,  it  was  urged,  prevented  "■  "*^  ««/>«'* 
the  writ  of  error  operating  as  a  supersedeas,  wilUhe"^ 

Per  Cur.     Bail  in  a  less  sum  than  required  by  the  statute  is  equivalent  toQognaHo^ 
no  bail  at  all  as  to  the  purpose  of  staying  execution;  and  we    cannot   permit  the  bail 
the  bail-piece  to  be  amended  by  enlarging  the  penalty  in  order  to  defeat  the  piece  to  be 
execution.  amended. 

2,  Phillipson  v.  Browne.   E.  T,  1816.  K.  B.  2  Chip.  Rep.  105.  S.P.  Go-^T  33   ] 

ME2  Serra  v.  Munez.  H.T.  1728.  K.  B.  2  Stra.  821.  bond  in  K. 

for  not  Betting  forth  tithe?,  nor  to  any  indictment,  presentment,  inquisition,  information,  of  3.  it  ig  mnt^ 
appeal,"  it  has  been  determined,  that  if  judgment  be  given  against  an  executor  or  adminis-  cientiftbev 
trator  de  bonis  propriis,  he  should  put  in  bail  in  cases  where  it  would  bo  required  of  other 
persons;  Fitzwiiliams  v.  More,  1  Dev.  245;  1  Sid.  3(38;  2  Keb.  295.  371.  S.  C. ;  and,  al- 
though on' executor  or  administrator  was  not  compellable  to  find  bail  in  error,  yet  if  he  did 
BOt  avail  him.seif  of  his  privilego,  but  puts  in  bail,  the  recognizance  will  be  valid  and  oblH 
gatory;  Johnson  v.  Laserrc,  2  Ld.  Raym.  1459;  2  Stra.  745.  S.  C. 

When  the  nature  of  the  action  was  not  sufficiently  disclosed  on  the  face  of  the  record,  to 
enable  the  Court  to  determine  whether  bail  in  error  ivas  or  was  not  necessary,  explanatoi^  ^ 
affidavits  were  admitted,  on  which  the  question  was  decided ;  Bennet  v.  Aylet,  T,  T.  32 
Geo.  3.  cited  Imp.  K.  B.  769;  Spinks  v.  Bird,  Barnes,  72;  Ableit  v.  Ellis,  1  B.  &  P.  249. 
Where  bail  in  error  was  put  in  unnecessarily,  on  applying  to  stay  proceedings,  they  must  un- 
dertake for  the  payment  of  costs  of  the  writ  of  error;  Ritson  v.  Francis,  2  Stra.  877;  Bar- 
nard, K.  B.  373.  C.  S. 

It  is  an  indisputable  proposition,  that  the  statute  of  3  Jac.  1.  did  not  affect  actions  founded 
in  tort ;  and  ttiat  the  right  to  bail  in  error  in  actions  ex  delicto  was-  only  derived  from  the  13 
Car.  2.  Stat.  2.  c.  2.  s.  9.  and  IG  &  17  Car.  2.  c.  6.  which  it  has  been  seen  was  eipressly 
confined  to  judgments  after  verdict;  and  therefore,  in  trespass,  trover,  detinue,  kc.  unless 
a  verdict  has  been  obtained,  the  successful  party  is  left  without  security,  as  at  common  law^ 

The  security  required  by  the  16  and  17  Car.  2.  c.  8.  s.  3.  and  1  Geo.  4.  e.  87.  has  been  al- 
ready stated ;  see  Peters,  on  Bail,  454. 

*  Provided  they  are  in  other  respects  qualified,  because  the  disqualifications  of  bail  iner" 
ror,  and  the  cause  of  creating  an  incompetency,  are  the  same  as  in  the  original  action «  see 
Peters.  Bail.  461. 

VOL.  IX.  3 
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juitify  io  Bail  ^ej-e  opposed  on  the  ground  that  they  ought  to  justify  in  not  merely 
■am^JVn^  double  the  sum  in  the  condition  of  the  bond,  but  in  double  the  sum  for  which 
doe.  '*'  ^  *^®  judgment  was  entered  up,  which  exceeded  half  of  the  amount  of  the  penalty^ 
Bayley,  J. ,  was  of  opinion,  that  the  bail  should  be  taken  in  double  the  suna 
In  the  C.     £qj.  ^IjjcIj  judgment  hard  been  entered  up. 

on  a  mT'  ^-   ^^^""^  ^'  ^'^^•^-  *^-  ^-  ^^^^-  ^    P.  2  B.  &  P.  443. 

ment  of  In  debt  on  bond  for  4030/.  conditioned  for  the  payment  of '2000/.,  judgment 

debt  on  was  entered  for  4019/.,  being  the  amount  of  the  penalty,  damages  and  costs. 
bond,  the  Upon -this  judgment  the  defendant  brought  error,  and  a  recognizance  was  en-^ 
recogwi  ^^^^^  jj^^o  in  the  sum  of  4000/.,  notwithstanding  the  plaintifl'  sued  out  execu- 
beTalccn  m  *^°"  to  levy  4019/.,  and  100/.  interest.  On  motion  to  set  it  aside,  it  was  stated 
double  the  that,  as  the  statute  required  that  the  parties  to  the  recognizance  shall  be  bound 
amount  se  in  double  the  sum,  the  recognizance  in  this  case  ought  to  have  been  taken  in 
cored,  ex  double  the  sum  of  4019/.  But  the  Court  said  the  practice  had  been  otherwise^ 
ctasiye  of    ^^^  made  the  rule  absolute 

Mt!  colts',  "^^  Thomas  V.  Goodtitle.  M.  T.  1769.  K.  B.  4  Burr.  2501. 

^q'  '        In  ejectment  on  a  writ  of  error  from   C.  B.,   Evan  Thomas,  the  defendant 

In  eject  below,  and  now  the  plaintiff  in  error,  offered  to  become  bail  to  prosecute  the 
ment  in  K.  writ  of  error,  and  to  justify  in  double  the  rent.  And  although  the  judgment 
B.t  the  re  had  been  given  for  the  plaintiff  in  ejectment,  and  also  for  29/.  costs.  The 
cognizance  Court  ill  consideration  of  the  statute  17  Car  2.  c.  8.  8,3,,  and  also  of  the 
is  double  practice,  which  is  to  require  him  to  justify  .in  double  the  rent,  did  accordingly 
ed^rent^of^  admit  him  tt)  be  bail;  and  the  rent  .being  16/.  per  annum,  he  justified  in  double 
the  premi    that  sum^ 

•efi;  6.  Roe,  d.  Fenwick  and  others  v.  Pearsox.  E  .T.  1750.  C.  P.  Barnes,  105. 

I  34  ]  The  defendant  in  error  moved  to  stay  proceedings  for  want  of  better  bail. 
But  in  C.  Plaintiff  having  entered  into  a  recogfiizance  under  16  and  17  Car.  2.  in  the 
u  ^  V  ^^^^  of  two  years'  mtsnt  profits  only,  and  double  costs,  it  was  contended  that^ 
^n°i^n  the*  ^^  ^^  practice  of  this  Court,  the  recognizance  ought  to  be  in  the  value  of  two 
Talae  of  years  and  a  half  mesne  profits,  though  in  the  K.  B.  2  years  is  enough.  The 
two  years'  statute  leaves  the  sum  to  the  discretion  of  the  Court,  and  gives  a  writ  of  in- 
rent,  or  pro  quiry  as  to  YHiznc  profits  and  damages. 

fitfl  and  dou      p^^  ^^^      Two  years'  value  is  a  reasonable  sum,  and  it  must  be  deemed  a 
costs,     general  rule  that,  for  the  future,  recognizances  shall  be  taken  in  the  value  of 
two  years'  profits  and  double  costs. 
When  the  (^)    OfpuUins:  in  and  juatijying  bail. 

writ  issued  1.    J^^thin  what  time, 

oat   before  1.  Jaques  V.  NixiON,  T.  T.  1786.  K.  B.  1  T.  R.  279. 

jndgment,§      ^  ^^it  of  error  was  sued  out  and  allowed  on  the  31st  of  May.     Final  JucTg- 
h    Id  b      ™®"^  was  signed  on  the  14th  of  June,  and  execution  was  sued  out  on  the  same 
put  in  four   ^^Y'^  within  four  days  after  which  bail  in  error  was  put  in.     On  the  question, 
days  after    whether  the  allowance  was  a  suptrscdeaSy  the  Court  said,  the  rule  requires  bail 

signing  fi  *  in  iho  Exchequer,  it  is  a  rule  that  "  in  all  cases  where  special  bail  is  required  on  writs 

Dal  judg       of  error,  if  the  biiii  arc  obliged  to  justifv,  each  of  them  shall  justify  himself  in  double  the 
ment;  sum  recovered  by  iho  judgment  on  wliicfi  the  writ  of  error  is  brought,  except  where  the  pe- 

nally of  a  bond  or  other  penalty  is  recovered  by  such  judgment ;  in  such  ca«e  each  of  the 
bail  shall  justify  in  such  penalty  only  ;  see  rclers.  on  Bail.  4(53. 

•f  The  plaintiff  in  error  may  either  enter  into  a  recognizance  himself  pursuant  to  the  16 
and  17  Car.  2.  c.  8.  s.  3.  or  he  may  procure  two  responsible  persons  to  become  bail;  for, 
although  the  language  of  the  act  would  appear  to  render  it  necessary  for  the  plaintiff  in  error 
to  be  personally  bound,  it  has  by  a  reasonable  construction  beenholden  sufficient,  if  he  pro- 
cure proper  sureties  to  enter  ijito  the  recognizance  of  bail ;  for  olhervvise,  lessors  residing  in 
distant  counties  would  sustain  great  inconvenience  ;  and  an  infant  lessor,  or  a  lessor  becom- 
ing a  feme  covert  aP.er  action  brought,  would  bo  entirely  excluded  from  the  benefit  of  the 
security  intended  to  be  given  by  the  legislature;  see  Carth.  12i  ;  7  Mod.  304;  8  East,  298; 
4  Taunt.  269. 

X  In  the  Exchequer,  each  of  the  bail  are  required  to  justify  in  double  the  improved  annu- 
al rent  or  value  of  the  premises  recovered  ;  sec  Rog.  Gen.  E.  T.  33  Geo.  2.  Man.  Ex.  Prac. 
App.  217. 

^  The  period  within  which  bail  in  error  must  be  put  in  is  regulated  by  the  fact  of  the^writ 
of  error  having  been  sued  out  before  or  after  final  judgment.  When  it  U  issued  afler  final 
judgment,  and  the  plaintiff  abandons  the  costi  de  incremento,  he  has  four  clear  days  to  pat 
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in  error  to  be  put  in  within  four  days  afler  the  allowance.  But  there  is  no  oppor- 
tUQitv  of  putting  in  bail  in  error  before  judgment  is  signed.  See  2  Stra.  781 ; 
I  B/^  p.  478;  5 East,  145;   I  N.  R.  ^98;  2  M.  Sf  S.  334. 

2,  Blackburn  v.  Ktmer.  T.  T.  1814.  C.  P.  1  March.  278;  S.  C.  not  S.  P. 

5  Taunt.  184. 

The  question  in  this  case  was,  whether  hail  in  error  had  been  put  in  in  due  Bot  wbon 
time.  The  rule  is,  "  that  no  execution  shall  be*  stayed  upon  writs  of  error  in  after  final 
cases  where  special  bail  is  required,  unless  the  plaintiff  in  such  writ  of  error  J?**?™®"** 
shall,  within  four  days  after  the  delivery  thereof^  pat  in  t^ail  according  to  law."  |^   reckon 

The  Lord  Chief  Justice  said  that  the  construction   of  this  rule  was,  that  if  ^^j  fy^^^  ^^^ 
the  writ  of  error  be  allowed  before  final  judgment,   bail  must  be  put  in  within  time  when 
four  days  after  judgment  is  signed;  if  after  final  judgment,  bail  must  be  put  in  the  taiatioo 
within  four  days  after  the  allocatur.     In  this  case  it  appeared  that  tlie  allocatur    [    35  ] 
had  been  drawn  up,  at  a  period  from  which,  if  the  four  days  Were  to  be  reck-  of  cosuie 
oned,  bail  in  error  need  not  be  duly  put  in;  but  jt  was  urged,  that  it  was  sufR-  ^o^f*«5«" 
cient  to  show  that  such  bail  had  been   put  in  within  four  days  from  the   time  ^eftion  of 
when  the  taxation  of  costs  was  completed  by  the  insertion  of  the  same  in  the  the  ■amQia 
judement.  the  jadg 

Per  Cur,     The  four  days  must  be  reckoned  from  the  time  of  completing  the  mem. 
taxation  of  costs,  as  it  is  impossible  for  the  bail  in  error  to  put  in  bail  until  he 
knows  the  sum  for  which  his  bail  are  to  become  responsible. 

3,  Lajie  Y.  Bacchus.  T.  T.  1787.  K.  B.2T.  R.44.  S.  P. v.  Nicholls.  t^.    ^^„.^ 

T.  T.  1817.   K.  B.  2  Chit.  Rep.  107,  quence  of 

On  a  rule  to  set  aside  an  execution,  it  appeared  that  the  levy  had  been  made  not  patting 
afler  the  plaintiff's  attorney  and  the  shcrilF  had  received  notice  of  the  allow- in  bail  with 
ance  of  the  writ  of  error.     No  bail  in  error  had  been  put  in.     The  question  ^".^**®P*^®' 
was,  whether  the  allowance  of  a  writ  of  error  was  a  stay  of  execution,  no  bail  ^J^  ^   .^*??^ 
liaviagbeen  put  in.     The  Court  said,  if  the  writ  of  error  had  been  followed  effect  of  the 
tip  immediately  by  the  plaintiff  in  error  regularly  putting  in  bail,  it  would  have  writ  of  er 
operated  as  a  supersedeas.     The  party  taking  out  execution  aAcr  the  allowance  ror  as  a  «u 
of  a  writ  of  error,  and  before  bail  put  in,  does  it  at  his  peril;  for  if  the  writ  of  JP^*"'*^***' I 
error  be  regularly  followed  up,  the  execution  will  be  set  aside.     But  here  the 
writ  was  a  nullity  for  want  of  bail. — Rule  discharged.  ^°^  e\eca 

4.  Incledon  v.  Clarke.  E.  T.  1751.  C.  P.  Barnes,  212.  iXront 

Afler  a  writ  of  error  allowed,  and  notice  thereof  given,  plaintiff  sued  out  ex- ^i.hont  a 
ecutioB.     On  motion  to  set  it  aside,  on  the  ground  that  t]ie  plaintiff  could  not  certificate 
regularly  take  out  execution  till  afler  a  certificate -from  the  clerk  of  the  errors  that  no  bail 
that  no  bail  was  put  in,  the  Court  discharged  the  rule.  ^*^  ^^^^ 

2.  How  and  token  put  in."^  P"*  *°* 

1.  Rafael  v.  Verelst.  E.  T.  1775.  C.  P.  2  Blac.  1067.  ^yj^^^^  ^ 

On  motion  to  set  aside  execution,  and  to  amend  the  recognizance  of  the^^jt-of  ^r 
bail  in  error,  it  appeared  a  writ  of  error  had  been  brought  on  a  judgment,  in  ror  is  amen 
the  name  of  Smith  (who  had  a  verdict  in  his  favour  on  the  first  trial)  as  well  as  ded  in  K. 
of  Verelst,  against  whom  the  judgment  was  entered.     This  the  cursitor  made  j^-;  ?®1T. 
affidavit  happened  by  his  mistake,  and  was  contrary  to  his  instructions,  which    r  o^  -i 
were  to  sue  out*a  writ  of  error  for  Verelst  only.     The  Court  of  King's  Bench    '^     .  -|l 
was  moved,  on  the  part  of  the  defendant  in  error,  to  quash  this  writ ;  on  the  amended 
part  of  the  plaintiff  in  error,  to  amend  it  by  striking  out  the  name  of  Smith. —  writ  in  C, 
The  Court  discharged  the  former  rule,  and  piade  the  latter  absolute.     The  P. 
recognizance  of  bail  having  necessarily  followed  the  writ,  the  same  mistako 
had  happened  there,  so  that  there  was,  in  fact,  no  bail  to  the  amended  writ. 

in  bail,  which  are  computed  from  the  time  of  the  delivprv  of  the  writ  to  the  clerk  of  the  cr- 
rora;  see  Keg,  Gen.  36  Car.  2.  K.  D.  T.  &  M.  T. :  l>8  Car.  2  C.  P.  5  Taunt.  673;  1 
Marsh.  278. 

•  On  patting  in  bail  a  memorandum  entitled  in  the  original  cause,  containing  thei''  names* 
and  additions,  should  be  prepared  and  delivered  to  the  c!||fk  of  the  errors,  vviio  attends  to 
^take  the  acknowledgment  of  the  bail  in  the  court  wherever  the  judgment  vvaa  given,  or  at 
the  chambers  of  a  judge  of  that  court;  and  when  judgmcut  ia  aiiirnicd,  and  another  writ  of 
error  bronght  upon  the  judgment  of  affirmance,  the  bail  upon  the  new  writ  must  be  put  in, 
ia  the  court  where  the  record  is  supposed  to  remain ;  see  reters.  on  Ball,  465. 
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Whereupon,  the  plaintiff  below  (the  defendant  in  error)  sued  out  an  execution 
thc^  ;  me  evening,  for  4315/.  5s.  debt  and  costs;  and  though  the  plaintiff  in  cr- 
r  '..  tit  ci  to  alter  the  rccogiyzance,  agreeable  to  the  amended  \  lit,  it  would 
n  .1  I'l  accepted.  For  the  defendant  in  error  (the  plaintiff  below)  it  was  urged 
that  he  had  got  a  legal  advantage,  and  was  entitled  to  keep  it,  especially  as 
the  writ  of  error  was  only  brought  for  delay.     But 

Per  Cur.  The  question  of  law  is  a  question  of  weight  and  consequence, 
and  proper  to  be  discussed  on  a  writ  of  error.  The  execution  must  be  set 
aside. 

Btil  in  er    o.  LusHiNGTON  V.  DoE,  D.  Godfrey.  M.  T.  E.  T.  1737.  C.  P.  Barnes,  78; 

J®*'  ^'^°°^°*  S.  C.  Ca.  Prac.  152;  S.  C.  Pr.  Reg.  180. 

before  a*         '^^^  Court  held  that  bail  in  error  cannot  be  put  in  before  a  commissioner  in 

commission  the  country.     Ahhough  it  was  urged  to  be  a  great  .inconvenience  for  those 

er  in  the      who  live  a  long  distance  from  London. 

country.'  3.  jyoticeof.-\ 

4.    Iflihin  what  time  to  except,  and  notice  thereof. 

Notice  of    Gibbons  v.  Dove.  E.  T.  1704.  K.  B.  3  Salk.  56,  S.  P.  Morris  v.  Spencer. 

ivenrtht  ^-  7'   ^'^^^-  ^   ^    ^}  ^^°^-  33. 

defendant  -P***  ^^^'  Where  bail  is  put  in  on  the  bringing  of  a  writ  of  error,  the  rule 
in  enor  basis,  that  the  other  side  shall  have  ^0  days  to  except  against  them;  which excep- 
20  days  4o  tion  must  be  entered  in  the  book  of  the  clerk  of  the  errors,  and  then  he  who 
ftccept  of,  excepts  must  have  a  rule  taken  out  to  put  in  better  bail,  and  the  attorney  must 
?7"°?P*"  be  served  on  the  other  side  with  a  copy,  but  it  need  not  be  served  within 
'**•"•*        20  days; 

I   o»  I  5.    Within  what  time  ball  should  justify. 

\/^herethe  ^'  I-^NN  v.  Leonard.  E.  T.   1813.  K.  B.   1  M.  &  S.  366. 

rale  for  bet  Within  four  days  after  the  allowance  of  the  writ  of  error,  viz.  on  the  8th  of 
ter  bail  is  February,  plaintiff  in  error  gave  notice  of  bail.  On  the  next  day  defendant 
served  in  ruled  him  to  put  in  better  bail.  On  the  13th  of  February,  plaintiff  in  error 
vacation,  gave  notice  that  he  should  justify  the  same  bail  on  the  first  day  of  the  ensuing 
differsin the  *^^*®''  ^^'''"j  *^®  ^'^  ^^  May.  On  the  3d,  he  gave  notice  of  fresh  bail  for 
courts.  In  the  first  day  of  Easter  term.  It  was  contended  that  the  bail  ought  not  to  be 
K.  B.  the  permitted  to  justify,  because  the  object  of  the  rule  was,  that  the  defendant  in 
bail  are  not  error  should  not,  during  the  whole  vacation,  be  without  real  security;  if  this 
bound  to  practice  were  suffered,  nominal  bail  might  be  put  in,  which  would  virtually 
jastify  until  ^j^gmj^  jq  giving  the  plaintiff  in  error  the  long  vacation  to  find  bail,  instead  of 
ierm.§         ^^"^  i^uya  after  the  time  of  the  allowance. 

The  Court  held  that  the  new  bail  could  not  justify,  there  being  no  reason  as-* 
fn  C.  P.,     signed  for  the  non-attendance  of  the  former  bail. 

they  must  2.  De  Revose  V.  Hat3Ian.  M.  T.   1747.   C.  P.  Barnes,  211. 

justify  be  Defendant  having  brought  error,  and  put  in  bail  thereon,  was  soon  after 
fn^«J^ii        served  with  a  rule  for  better  bail,  and  thereon  gave  notice  to  justify  at  chambers, 

•  As  the  4  W.  &  M.  c.  4.,  which  authorises  the  appointments  and  regulates  the  duties  of 
commissioners,  relates  only  to  bull  in  octions  depending  in  the  court  in  which  the  acknow- 
ledgment of  the  bail  is  taken ;  see  Peters,  on  Bail  4G5. 

t  Afler  bail  have  been  put  in,  notice  thereof  should  be  given  without  ^lay  to  the  defen- 
dant in  error  or  his  attorney;  Reg.  Gen.  M.  T.  5  W.  &  M.  K.  B. ;  and  should  be  sorvod 
in  the  same  manner,  and  comprise  the  same  requisites  as  in  ordinary  cases ;  see  ante,  tif. 
Bail.  In  this  and  tiio  subsequent  necessary  notices,  the  names  of  tlie  plaintiff  and  defend- 
ant in  the  original  action  are  continued  and  not  reversed  until  the  transcript  of  the  record  is 
carried  in  and  filed ;  see  Peters,  on  Bail.  466. 

X  If  he  does  not  wiihin  ihat  period  except  to  tlicm,  he  cannot  afterwards  object  to  their 
sufficiency ;  if  he  is  dissatisfied  with  the  bail,  he  may  object  to  their  competency  at  any 
time  within  the  ^0  days,  and  obtain  a  rule  from  the  clerk  of  the  errors  for  better  bail,  whicn 
is  the  same  in  effect  as  entering  an  exception  against  bail  in  an  original  action.  A  copy  of 
this  rule  should  be  served  on  the  attorney  for  theplaintiflTin  error;  see  Peters,  on  Bail,  466. 

§  In  all  the  courts  bail  must  justify  within  four  days  after  notice  of  tlie  rule  in  term  time ; 
see  7  East,  580;  1  M.  &S.  368;  4  Price,  289. 

II  In  the  Exchequer,  Reg.  Gcn.^.  T.  2G  &  27  Geo.  2.  it  is  a  rule  that  "  if  bail  in  error 
shall  be  excepted  to,  and  notice  of  exception  given  in  writing  to  the  attorney  or  clerk  hi 
court  for  the  plaintiflf  in  error  in  term  time,  such  bail  shall  be  perfected  and  justified  within 
four  days  after  notice  so  given,  or  tlie  defendant  in  error  may,  m  default  thereof,  proceed  to 


jadge.I| 
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but  did  not;  the  plaintiff  sued  out  executioni  On  motion  to  set  it  aside,  be- 
cause defendant  had  till  the  next  term,  the  Court  said,  if  the  rule  is  served  in 
vacation,  the  bail  must  justify  before  a  judge.  1°  K.  B.  an 

6.  In  what  manner  to  justify*  extenmonof 

1.  Atkins's  Bail.  E.  T.   1815.  K.  B.  1  Chit.  Rep.  76.  n.  w^tS!^ 

On  motion  to  justify  bail  in  error,  Bayley,  J.,  said,  time  is  ne'ver  allowed  to  .   «||  i  ' 
justify  bail  in  error.  /,  ,       » 

2.  DroTT  V.  Dunn.  H.  T.  1822.  K.  B.  1  D.  &  R.  9.  jartSJation 

On  motion  for  adding  and  justifying  bail  in  error,  in  lieu  of  those  of  whom  be  prevent 
notice  of  justification  had  been  given,  cd  by  the 

•   Holroyd,  J.,  said,  though  it  is  a  general  rule  not  to  grant  time  for  adding  and  improper 
justifying  bail  in  error,  yet  if  the  bail  are  prevented  coming  up  by  the  miscon-  J?" ^  S*  j 
duct  of  the  offending  party,  or  his  attorney,  time  will  be  granted.  ant  in  error 

S.  Handasyde  V.  Morgan.  T.  T.   1761.  C.  P.  2  Wils.   144.  or  his  attor 

Atter  a  verdict  given,  plaintiff  in  error  put  in  bail  in  due  time;  a  rule  fornej; 
better  bail  was  served  on  the  servant  of  the  plaintiff's  attorney,  on  a  Tuesday;  And  the 
on  the  Saturday  following,  this  notice  came  to  the  attorney's  knowledge.    Up- J*™*  '?^* 
on  affidavit  of  these  facts  a  motion  was  made  to  allow  two  day's  time  to  perfect  p     Ba'leM* 
bail.  But  it  was  refused,  without  some  real  error  could  be  shown  on  the  record.  ^^'^^  ^^i 

7.   Rulejor  allowance^  error  on 

(e)  How  far  liable.  the  record! 

1.  Frith  v.  Leroux.  JVl.  T.   1787.  K.  B.  2  T.  R,  67.    S.  P.  Welford  v.  b«  ••'^'^n- 

Davidson.  T.  T.   1766.  K.  B.  4  Burr.  2127. 

After  judgment  in  the  King's  Bench,  the  defendant  brought  a  writ  of  error  9"  l"**?  "° 
in  the  Exchequer  Chamber,  and  put  in  bail.     In  November,  1785,  the  judg- -^g,^ ^  ih^ 
ment  of  this  Court  was  affirmed;  and  the  sum  recovered  not  being  paid,  debt  recogni 
upon  the   recognizance  was   brought  against  the   bail.     The  question  was,zaDce  is  to 
whether  the  plaintiff  was  entitled  to  interesj  from  the  bail,  on  the  sum  recov-*®  P*J  *^* 
ered,  between  the  times  of  signing  judgment  in  the  King's  Bench,  and  the  af- •"" '•^"J^ 
firmance  of  it  in  the  Exchequer  Chamber?  ^^^  '^l^^i  * 

Per  Cur.     The  responsibility  of  bail  in  error  cannot  be  extended  by  con-  g^aa  shall 

struction  beyond  the  express  terms  of  their  engagement;  and,  consequently,  be  awarded 

the  words  in  the  recognizance  "  costs  and  damages  to  be  awarded  by  reason  fof  delay  of 

of  the  delay  of  exejcution,"  must  be  interpreted  to  mean  only  such  damages  "•^ouon, 

and  costs  as  are  given  by  the  court  of  error;  in  other  words,  the  principal  su™ '"j^  "'j^^^ 

execution,  Dotwitlistondlni;  such  writ  of  error;  but  where  notice  of  exception  shall  be  given  to  confirm 
io   vacation  time,  then  &uch  bail  shall  be  perfected  and  justified  upon  the  first  day  of  the  sub-  ingthe  jodg 
sequent  term,  unless  the  defendant  in  error,  his  attorney  or  clerk  in  court,  shall  consent  to  a  meat* 
JQstification  before  one  of  the  barons,  in  which  case  such  bail  shall  justify  themselves  before 
a  baron  within  four  days  after  notice  of  such  exception,  given  in  writing  to  the  plaintiff  in  er- 
ror, his  aliorney  or  clerk  in  court;  and  in  default  of  such  jastification,  the  defendant  in  error 
may  proceed  to  execution,  notwithstanding  such  writ  of  error." 

*  The  mode  of  giving  notice  of  justification,  and  making  an  affidavit  of  service  and  jus- 
tifying bail  in  error,  is  the  some  as  in  the  original  action ;  see  ante,  tit.  Bail.  In  ejectment, 
although  the  bail  may  be  interrogated  as  to  their  sufficiency,  the  plaintiff  in  error,  if  he  bo 
a  party  to  the  recognizance,  cannot  be  examined ;  and  therefore,  where  the  lessor  of  the 
~  ...  -     -  lessor)  had   a  mort- 

determined  that  the 
see  Peters,  on 
Bail,  469. 

t  The  rule  for  the  allowance  is  drawn  up,  and  a  copy  served  on  the  defendant's  attorney 
as  in  other  cases ;  see  ante,  tit.  Bail. 

%  The  recognizance  in  the  C.  P.  on  a  writ  of  error,  returnable  in  the  K.  B.,  is  framed  in 
accordance  with  the  provisions  of  the  3  Jnc.  1.,  that  the  plaintiff  shall  prosecute  his  writ  of 
error  with  efToct;  and,  if  judgment  be  affirmed,  shall  satisfy  and  pay  the  debt,  damages,  and 
costs  recovered,  together  with  such  costs  and  damages  as  shall  be  awarded  by  reason  of  the 
delay  of  execution;  orelde  that  they,  the  bail,  shall  do  it  for  him. 

A  recognizance  on  a  writ  of  error  coram  nobis  is  nearly  similar  to  the  preceding  ;  see  Pe- 
ters.  on  Bail,  4G9. 

As  bail  in  error  stipulate  by  the  express  terms  of  the  recognizance  that  the  plaintiffin  er- 
ror shall  prosecute  his  writ  with  effect,  if  the  judgment  be  therefure  affirmed,  or  the  writ  of 
error  discontinued,  or  the  plaintiff  nonprossed,  although  the  record  may  not  have  been  tran- 
scribed, see  Barnes,  499;  the  recogoizaoco  is  forfeited,  1  Rol.  Rep.  329;  and  the  bail  im- 
mediately become  liable. 
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[  S9  ]     recovered  in  the  original  action,  and  the  costs  of  prosecuting  the  writ  of  error, 

and  therefore  the  bail,  are  not  liable  to  pay  interest  accruing  between  the  time 

ofthe  original  judgment  and  aflirmance,  though  they  are  liable  for  the  interest, 

And  ibe      Bubsequent  to  thi*  day  of  affirming  the  judgment. 

saine  rule  ^-   Sykts  v.  Haiirison.  E.  T.    1797.   Ex.  1  B.  ^  P.  29. 

applies  to  a      Error   on  a  judgment   from  the  King's  Bench,  in  covenant,   for  liquidated 

jadgment ofdamages.     The  ]  h-.intiii' in   error  was  non-prossed:  it  was  moved,  "  that   it 

nonjpro8\  should   be  referred  to   the-  clerk  of  the  errors,  to  calculate  interest  upon  the 

an    in  a     fii^^\  judgment,  from  tho  lime  of  the  allowance  of  the  writ  of  error  until  the 

lure   inter      •      -        ^r  ,i  •      »  • 

est  will  be  s*g"'"g  "»  ^he  non-pro*;  in  this  lm  nrl. 

allowed  at       The  Court,  afier  r.-.^so  shown^  made  the  rulo  absolute.     And  said,  the  l)et-* 
6f.  percent,  ter  way  would  be  lo  uil  .\v    i/.  yw  cent,  only,  in  the  present  instance^  though 
instead  of  in  future  that  5/.  per  c  ent,  would  be  allowed. 

4/.  percent.  3    j)^^  ^.    Hrv:>oi.Ds.   E.  T.    1813.   K.  B.    I  M.  ^  S.  247. 

But  in  eject  Q^  ^  ,.y|g  ^^  show  why  proceedings  should  not  be  staid  in  an  action  against 
Fallot  **  ^*^*'  ^^  their  recognizance,  on  payment  of  damages,  costs,  and  charges,  in  an 
chargeable  action  of  ejectment,  together  with  the  costs  of  the  present  application,  it  was 
with  the  contended  that  the  defendants  were  liable  in  this  action  for  the  mesne  profits, 
fnesne  pro  being  expressly  provided  for  by  16  &  17  Car.  2.  c.  8.,  hut, 
fits  ^ccraed  Lord.Ellenbdrough,  C  J.,  said,  does  the  statute  give  anymore  than  ap- 
flincc  the  pears  to  be  awarded  upon  the  affirmance  of  the  judgment  in  the  Court  of  Er- 
ment  until  ^^'"^  ^^  ^^®s  ^^^  appear  that  that  affirmance  allows  any  thing  in  the  shape  t>f 
the  same  xntsne  profits,  where  they  have  not  been -ascertained  by  a  writ  of  inquiry, 
have  been  [f)  How  discharged. 

aaceruined  1.  SouTHCOTE  V.  Braithwaite.  H.  T.  1787.  K.  B.  1  T.  R.  624.  S.  P. 
by  wntof  j^^^^    E    rji    177.^     K.  B.   Lorn.  238.     S.  P.  King  v.  Sharp.  H.  T. 

wlniVic;  ^694.  K.  B.   3  Salk.  67.     S.  P.  Read  v.  Charnlky.  H.  T.  1705.  K. 

&  17  Car.  B.  2  Ld.  Rayni.  1*^'5.     S.  j^  Shoot  v.  Higs.  M.  T.   1698.   K.  B.   12 

2.  c.  8.  Mod.  319. 

Bail  in  er         The  principal    ha\  ■  fi  '  ♦nonjc    a  bankrupt,    ponding  the  writ  of  error,  and 

ror  cannot   having  obtained  bis  'f    ;i.",oaic.  tlie  bail  i-.i  error  obtained  a  rule  to    show  cnuse 

rarrender     why  an  exoneretur-Mu >•<'](]  luit  he  oiitere«l  on  tb-€  bnil  piece.    On  showinc  cause, 

,   P  LJ*'-!"^*it  was  insisted  that  bail  in  nr  r  aro  lialle.     At  all  ovent.s,  in  cape  judgment  ia 

k        i      affirmed,  thry  ca-.K-.'it  y  jmrwlor  the  j)nncipal. 
therefore'         ^^^  ^"''-    '^*^^'  ^^'''••*^  ^*  i^^  ricvrr  ovCwr  an  (Xonrrchir  to  bo  ehterco  but  uhere* 
they  are  not  the  bail  have  a  rii^Jit  to  .>«urr<ii<lrr  \]\r  prirn  ipal.      lUxW  in  enor  havo  not  the  nl- 
entitled  to   ternative  of  surrendpriiig  the  principal;  and  tluni^th  tlie   principal  be  himself 
relief  on      discharged  by  his  bankruptcv,  yet  the  plairitiir  n.uv  have  recourse  to  the  bail. 
*afbec"m*  '"''   Perkins  v.  iV/f'tit.  E.  T.    I:;Oi.   C.'P.   2  B.  &  P.  440. 

fna  bank  ^"  *  scire  facias  a^  lisist  bail  in  error,  tliey  pleaded  that  the  plaintiff,  before 

rapt  pend  the  suing  out  of  the  sai^l  scire  fari as ^  prosecuted  a  certain,  writ  o£ capias  oH  Sflf- 
ing  the  ap  isjaciendnm  agaius'  A.  \l.  (tbeir  principal'  directed  to  the  sheriff  of  M.,  who 
peal.*  took  and  arrested  A    '5.    and   bath  detained   her  in  his  custody  for  the  cause 

So,  they  aforesaid,  and  from  lln'iic-  biiicrto.  On  demurrer,  the  counsel  for  the  defen- 
■r®  "**',  ^*'  dant  said  he  meant  to  c  nte  id  that  the  condition  of  the  recognizance  was  sat- 
th^"'^D  *  ^' isfied  by  the  plainti.T  in  error  being  taken  in  execution  for  the  original  debt 
pal  beintf  ^^^  costs.  But  the  Court  held  the  objection  not  sustainable,  and  gave  judg- 
taken  in  ex  ment  for  the  plaintiff. 

ecation;  3.  Dickenson  v.  HESELTiNEf.  M.  T.   1813.  K.  B.  2M.  ^S.  210. 

And  it  ia  ^**^  ^^  error  were  put  in  vacation,  and  being  excepted  to,  the  plaintif's  in 
not  compe  error  gave' notice  that  they  should  justify  on  the  first  day  of  next  term.  But 
tent  for  the  they  did  not,  the  plaintiff  having  non-prossed  his  own  writ  of  error.  In  an 
plaintiflT  in  fiction  against  the  bail  on  their  recognizance,  motion  was  made  to  stay  pro- 
*T*MI*  ^*  ceeding,  and  enter  an  cxonere'w  on  the  bail-piece,  on  the  ground  that  the  de- 
cocnizance  ^^'^^^^^t ""  error,  by  excepting  to  the  bail,  considered  them  as  a  nullity,  and 
by  non-      ^^^^  ^^  could  not  consider  them  bail  for  one  purpose  and  not  for  another. 

proBitt^  •  ^„jj  ^hen  hail  themselves  become  bankrupts  beforo  the  judo^raent  is  aflirraed,  thoy  are 

huown  QQ^  discharged  from  their  recognizance ;  for  prior  to  affirmance,  the  debt  is  contingent,  and 
writ  of  er^ot  proveable  under  the  commission;  see  2Stra.  1043 ;  Ca.  Temp.  Hard.  262;  4  Geo.  4  > 
Wf  ■•  •■    and  ante,  tit.  Bankrupt. 
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But  the  Court  said,  it  is  not  competent  to  the  plaintiff  in  error  to  vacate  the  thereby  to 
recognizance,  by  non-pros9in<;  his  own  writ  of.  error,  hore  it  appears  to  ^^^e  ^**"'J*r8* 
been  a  trick  to  fijct  all  the  effoct  of  a  writ  of  ormr,  without  putting  in  bail,  and  when  bail 
thereby  .deprivlnjr  the  plaintiT  of  his  excrutif;n.  in  error 

4.   TuBBV.  TucB.   M.  T.   H.ri.   C.  P.   Saver,  08;  S.  C.  1  Wils.  337/        have  been 

On  a  rule  to  show  cause  why  the  name  of  A.  B.  should  not  be  struck  outof"cepi«d  10 
the  bail-piece;  it  appeared  that  he  entered  into  a  rerr^vizance  as  hail  in  error,  ?"*'.^®  "®* 
and  being  unable  to  justify,  another  person  was  added  as  bail,  who  did  justrfyjjj'jj.^'j^j^^ 
that  the  two  bail  who  justified  bcin^  insolvent  ^  an  aetion  was  brought  against  QQ^ht  to  be 

A.  B.  on  his  recognizance.     The  Court  sn  d,  th:it  tlie   reci  gnizance  as  to  A.  taken  oat 

B.  was  at  an  end.  If  A.  B.  had  applied  he'nm  Hclion  hr<  ught  to  have  had  of  the  bail 
his  name  erased  from  the  rccognizanee,  they  w  iild  torfainly  liave  ordered  it,  P'ece» o*her 
and  that  it  was  equally  reasonable  that  it  should  be  now  done.  ****r  hf^io 

5.   Could  V.  lIoLMSTnoM.    T.  T.    18  :g.  K.  B.   7  Kast,  580.  be^aued- 

Bail  in  error:  who  were  excepted  to  did  not  ju  tify.     On  motion  to  enter      1  41  "| 
an  cxonerciiir  on  the  bail-piece,  and  to  stay  pro:  ( «»f!!nor^  in  an  action  against  Though  pro 
them  on  their  rccogaizance.     The  Court  hcld»  Ihry  would  relieve  them,   butceedings 
they  must  pay  costs  up  to  the  time,  inasmuch  as  th'-y  had  neglected  to  apply '''''J  ^^ 
to  have  their  names  struck  out  of  the  hail,  and  thereby  induced  plaintiff  to  in-"       **"*     - 
stitute  proceedings.  V^^^^ 

( jg")  11  occcaiHp:s  c " .'i ;  ■•  !* 

•   On  \\\*i  isflirmance  of  tin*  j'ltlfjnit'nt.   or  on    \v  v. :.       '   •  ..     '     :•  ^  non  pro. sod  or  dig- 
con'.iniio'l.  the  dtiiVnl  int  in  crsor  m:;*  j>,  'M-r-c!  •  jr    .    •    ■  ,.  •;.,.  •  ,.,  f.,,j;,;  /^  .nco.  by  ac- 

tion   of  dtibl  or  ^cjre   fi-ri  ts,  .-it  l:i<  r! /f  '  .  .        T  -    -•       Ii   -.l-   li^Mijjish    lh«se 

niodeM  of  proc:edii5i»^rroi;j  each  ollirtr,    iiu  •   !•    :  .  •     >  .    f'».  mh.I  ih«  :i»>neral 

manner  of  con. tuc'iii^  tlii-m,   huvinp;  hri:»    ;>'  r  :.  •     c.<r  .  '  •  •    )    ir  will,  in 

this  rlivision  of  tl»e  subject,  be  liutricieiit  nio»e!\  ii>  .\\.<'  •   i  .1    '  ,■  jivocoeJiugs 

agniusl  b.ul  in  error. 

A»  a  render,  \\c  ln\e  st'Cii,  \\il!  rot  ox  r.er-.'jj  'ii"  ly  !',  li  1  :•  ...  1  v  ♦  ► .- u;»  out  a  ca- 
pias .id  Bali>facien'!urn  nenin^l  tJ-c  \)\r'-  \y.\  n-  .1  ,'.  ;;  i.    ■■.•.,      >    .,  mi.-.;  :ln'  I). ill. 

In  an  actinui***  dAn,  f.'itj  pro-  >.>  In.-;  ■i'-*'  jv  •  •'  .•'  ,-::■  ;•  •-,  ,;.  ,  .  .  ,  ,1  l  h  li',  jnorlirlnnl 
ac:ionfi.  If  th«;  prinf:.;vii  .-u-  '.v  -.I  ,\..  *,',.■  I  -i  ',•  •,  i-  ..iv  ..>  ,-,.  w  c  v  ,  v  r'-  ,  '.Ik;  ><iit  imi^tlto 
broJJ.^ht  a/ial:'-:  a.l  ri;i' '••  i.':*:/.  \..  i<  ','  ),\\  »  .  .■  .  ...  ;  j-.i  .:  ►  i. !,  >,,.  i.- .'••.%• ;  hu:  n  mi -take 
in  till-  pnrJ.i-  i'  ir  ■:  .n  oj.'.v  l-u  i>.  .i.  .  .1  i.i  .:,  .  :;,  i.r,  ,.\.  1  .  .m.im:  |j,.  hi  .,lr  ml'  suhject  of  a  do- 
murri-r:  I  C\\r.  pi.  :•).  Ti."  vct;ii .  .-!j'.  \\.[  I,.  1  1..I  n  .'.Ii.J  liir-K,  ('xrcji:  m  nn  nction  on  a  re- 
cogn^zaict*, '.isfii -it  clj2|ul)«-.r';  '.:••',:»•  .1  iu  . '..  oi"  ilu;  ('t);ii;  oi*  (\iMii:i(>ii  Pleis,  in  which 
«a-evhc  \!r,u,  liny  he  lai'l  ei'';.T  III  Mm1.i:'-.-\  01  ]-••..,  ,1,;  J\,.  C.-jn  -  oi'di-c!.  r::lions  see 
Ve'er^'lorffs  fn.l..'\  lo  l*r(-.'p-l<.'r..i,    \\\,    •'..',  L.ti  '-.-.<■.  ." 

T'JmI  i\f\  u>fV),-d  ;>  ^  r  ....i  p.j.iui  hfr  10  :h'  :.:  :.,.i  r  ,.  il. ';>.;•'  -  .  ,,,,'  p't  •..{  tl,..i  tli.'  princi* 
pal  hfi>  !."••  f«  i.ispii  ln'-.\.fu  ijn,  rvr^in.^  \.  \\  :..t,  ■'  R.  &.  .\  ;  ;  .  ...  j,  ..  ;  » ri  t-urrcndered; 
Annn.   f-f.r*,  2.>  .   o-  II.  >.  I  «  ■  tf:ii.    '.  .1::.:    jit  ;    :'"■;•',    ^a.  \ .  T.    ■'    .      ..  .  .   I    f.  n.iJll. 

The  ruo-i-    jf  « tili'f'.r.;:  up  ju-lir:...-.!'  a'-.d  -i]ii.i:<  -..t  •  x   ■■tii.-  ,  -    -  ,  .r  .>  in  ordiunry  ca- 

se 1$. 

The  !»cire  f.irih'*  a2inn>l  bail  ..>.  pic  p.irt  d  by  It-  f  i.'.U  f  li^'-  ..  ..  •  ■  !  f.n  ri  recognizance 
taken  in  the  King*B  Bench,  the  writ  reci  es  noi  om'.v  \\iv  nr  , .  ;  ■/. ,  .,  .•.  l,.!t  die  condition  of 
it,^  and  the  affirmance  of  iho  jnd^'inent ;  Imt  oti  :i  recL'ii  '/  t..  .•.  .  i.i.ja  leili^cd  by  the  Court 
of  Common  rieas,  the  ^circ  f;ici;is  incnly  s!.i  es  ih.e  rv*e'»;.ri,z  .rue*an<l  non-payment  of  the 
sum  ncknowlcdged  to  be  due ;  for  in  that  court,  the  condiMon  of  the  recognizfince  in  error 
is  not  incorporated,  t>o  as  to  constitute  a  component  part  of  the  record,  as  it  is  in  a  recogni< 
zinco  of  bail  on  a  copias  ad  satisfaciendum,  but  is  tubdcribed  by  way  of  dofeazance,  so 
that  the  recof;nizance  and  condition  are  two  distinct  records;  Maliand  v.  Jenkins, 
Barnes,  93 ;  CroB?e  r.  Porter,  id.  329. 

If  the  plaintiff  in  error  be  a  party  to  the^rccognizrince,  tlie  sciro  facias  must  bo  brought  ci- 
ther against  him  and  both  of  the  bail  colieclivuly,  or  against  each  of  ihcm  separately  ;  for  if 
only  Iwaof  iJiein  bo  included  in  the  writ,  it  will  be  bad  on  demurrer;  2  Saund.  72.  c. 

The  scire  facias  must  be  brought  in  the  court  where  the  recognizance  was  acknowledged, 
unless  ilxas  taken  in  the  Common  Pleas,  and  tiien  the  scire  facias  mav  be  brought  either 
in  that  court  or  in  the  King's  Bench,  to  which  tiie  record  is  supposed  to  be  removed;  Drew 
V.  Barksdale,  1  Show,  .''43:  Comb.  199;  S.  C.  Sen  lorni  Lit.  Ent.  MX  If  the  writ  of 
error  were  from  the  King's  Bench  to  the  Kxchequer  Chamber,  ihe  sciro  facias  must  be  direc- 
ted to  tho  sheriff  of  Middlesex,  without  reference  to  tho  fuct  of  whether  the  recognizance 
was  taken  in  court  or  before  a  judge  at  chambers ;  but  if  the  record  were  removed  from  tbe 
Court  of  Common  Picas  to  iho  King's  Bench,  and  IJio  recogniz  mco  ucluiowlodged  before  a 
judge  at  ch.imbere,  die  writ  of  scire  facias  may  be  addressed  eiihcr  to  tbe  sheriff  of  Middle- 
sex or  London. 

The  manner  of  suing  out  the  sciro  facias  and  the  ulterior  procoedings  incident  thereto, 
hare  been  already  detailed ;  ante,  tit.  Bail. 
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[  42  1     (J)  Relative  to  certifying  or  transcribing  the  record,*  and  return  to 
A  writ  of  the  writ  of  error, 

error  10  tha  1.  Bames  v.  Otwat.  H.  T.    1739.  K,  B.  Com.  420. 

Lords  must  ^pj^jg  ^j^g  error  on  a  judgment  in  the  Exchequer  Chamber,  returnable  on 
cribeS^^  the  first  day  of  parliament.  It  was  moved  that  the  plaintiff  in  error  might 
in  14  davs  transcribe  the  record  within  eight  days,  otherwise  that  execution  mi^ht  be  ta- 
aAer  the  ken  upon  the  judgment,  and  a  rule  was  made  to  show  cause  upon  this  matter, 
first  day  of  But  now  the  rule  was  discharged,  for,  by  the  order  of  the  Lords  in  Parliament, 
the  *f^J<>°  all  persons  upon  writs  of  error  in  Parliament  shall  bring  in  their  writs  in  four- 
is  which  It  jggjj  J  ^j^gj.  11^^  Ijj^g^  J  of  the  session  in  which  such  writs  shall  be  return- 
is  retnrna       i  i        •'  ^ 

ble.  *°'®- 

2,  Rutter  V.  Redstone.  T.  T.   1729.  2  Stra.  837. 

The  traiM        After  error  brought  in  the  Exchequer  Chamber,  the  transcript  was  brought 
Bof  the  re    ^^^^  ^^^  amended  in  this  court,  by  the  original'  record.     And  it  was  held  ne- 
eord  iuelf,  cessary  to  make  the  amendment  here,  as  this  differs  from  the  case  of  a  writ  of 
ii  removed;  error  from  C.  B.,  because  the  Q.  B.  sends  up  the  very  record,  and  the  King'i» 
Therefore,  Bench  sends  only  a  transcript.^ 

on  error  3.  Delhuk  v.  Bradbourne.  H.  T.    1659.  K.  B.  T.  Raym.  5. 

^01  the  K.  The.  plaintiff  obtained  judgment  in  the  King's  Bench,  upon  which  the  de-' 
y  to  Par  fenijuQj  brought  a  writ  of  error  in  Parliament,  and  the  transcript  of  the  record 
Chief  Jus  ^^'^  certified,  and  errors  were  assigned;  and  before  determination,  the  Parlia- 
tice  takes  ment  being  dissolved,  the  Court  held  that  determined  the  writ  of  error,  and  the 
the  record  Court  granted  execution,  because  the  record  itself  is  never  out  of  the  Court^ 
itself,  and  but  only  the  transcript  carried  up  by  the  Chief  Justice,  and  there  lefl,  ho 
leave*  a       bringing  the  record  back  with  him. 

hriM^g  4.  MiLBORN  V.  CopELAND.  H.  T.  1813.  K.  B.  1  M.  §•  S.   104. 

the  record  '^^®  defendant  in  this  court  non-prossed  his  own  writ  of  error  previously  to 
baok,§  the  transcript  being  carried  over  to  the  House  of  Lords,  to  which  the  appeal 
[  43  J  had  been  made.  A  rule  had  been  obtained  to  set  aside  the  judgment  of  non- 
Bat  it  is  not  proa,  as,  in  consequence  of  the  transcript  not  being  carried  over,  the  plain- 
oeceasary*  tiff's  would  be  deprived  of  his  costs.  Sed  per  Cur.  The  practice  has  ex- 
*®  ^^,ani  *^*®^  without  exception  for  30  or  40  years.     Let  the  rule  be  discharged  with 

cript.  to  en  ^^^'S' 

able  the  5.  Sambridge  v.  Houslev,  T.  T.   1787.  K.  B.  2  T.  R.  17. 

plaintiff  in  On  error  from  C.  P.  brought,  returnable  the  last  return  of  Easter  term; 
error  in  Par  and  bail  being  perfected,  a  rule  was  given  by  the  defendant,  in  error,  to  cer- 
liament  to  |j|y  jj^g  record  in  eight  days,  otherwise  a  non-pros  would  be  entered.  This 
fhrwriUI  '"^®  ^*^  served  on  the  18th  of  May,  and  the  recorJ  was  certified,  before  the 
If  the  re  ^^^^  ^^J  of  this  term.  The  defendant,  after  the  record  was  certified,  and  three 
cord  be  days  before  this  term,  sued  out  a  scire  facias  quart  cxccntinnem  non,  tested  the 
brooght  in,  last  day  of  Easter  term.  On  motion  to  quash  the  scire  fccias  for  irregularity, 
in  the  vacaQQ  jbe  ground  that  the  record  should  not  liave  been  certified  before  the  first 
ma^Mas^  <i«iy  of  the  present  term,  the  Court  said:  the  record  was  brought  into  thia 
transcript  Court  in  the  vacation,  there  it  remain's  as  a  transcript  of  the  last  term,  and  the 
oftheproce  proceedings  are  regular. 

ding  term.  •  The  names  of  the  plaintiff  and  dcfcndiuit  in  tlio  original  action  arc  conlinued  until  tho 
transcript  of  the  record  is  carried  in  and  filed  ;  sec  Tidd,  I'iJT.  ^\h  edit. 

f  On  a  writ  of  error  coram  nobis  or  vobis,  the  recor<i  need  not  be  certified  or  transcribed 
—otherwise  it  must  be  sent  with  the  writ  and  return  into  the  Court  above.  When  no  bail  ii 
required,  this  is  the  first  step  afier  tho  service  of  the  allowance.  And  the  plaintiff  in  error 
should  regularly  cause  the  transcript  to  be  made  (for  the  defendant  cannot  transcribe  tlie 
record)  by  the  time  llie  writ  is  returnable.  If  the  record  bo  not  certified  by  that  time,  the 
defendant  in  error  may  give  the  plaintiff  a  rule  to  certify  it;  see  Ca  Tempt  Hard.  352; 
which  is  an  cight-duy  rule;  see  2  T.  R.  17;  and  when  obtained,  a  copy  of  it  should  be 
forthwith  made  and  served  on  tho  attorney  fur  the  plaintilf  in  error ;  see  L.  P.  E.  3^3. 

In  tho  C.  P.  the  rule  to  transcribe  may  bo  served  on  tho  plaintiff  in  error ;  see  Bames, 
410. 

X  But  this  distinction  is  not  attended  to  in  practice;  see  Tidd.  \2{T).  &thedit. 

§  For,  if  the  record  itself  shotdd  bo  removed,  niid  judgment  alfirmed,  and  the  Parliament 
diasolvedi  there  could  be  execution;  see  2Bac.  Abr.  "AK). 

II  And.  if  the  record  be  not  certified  in  due  time,  thedefunJiLnt  in  error  may  sign  a  non-pros; 
see  Tida.  1217.  8th  edit. ;  but  no  costs  are  allowed  thereon;  see  2  T.  R.  17, 
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6.  Evans  v.  Roberts.  M.  t.   1702.  K.  B.  6  Mod.  61.  To  a  writ  of 

In  this  case  the  return  to  the  writ  of  error  was,  that  there  came  another  writ  p'^o'"*  the 
of  error  to  them  before  that  writ,  bearing  the  same  teste  and  return,  and  ^^^ci- j°  '®  """^ 
ted  the  writ,  and  made  a  return  to  it.     The  Court  held  the  return  good.  ^j^^,  ^^i 

7.  Andrews  v.  LyxNton.  E.  T.   1702.  K.  B.   I  Salk.  265;  S.  C.  Ld,      ©f  error. 

Raym.  884. 
On  a  writ  of  error  brought  on  a  judgment  by  default  in  an  action  of  trespass  An  irresala 
in  C.  B.  the  error  assigned  waj,  that  the  person  who  returned  the  original  "'y  '""  "*® 
was  not  sheriff;  and  urged,  that  the  returning  was  not  a  ministerial  act,  andy®*^*^.  """^ 
that  an  action  lies  against  what  the  sheriffdocs  as  an  officer,  but  not  as  a  judge;  ^^  i^  \^^ 
YeW,  34;  2  Cro.  12;  7  H.  7.  4;  8  H.  4.  15;   I  Cro.  421;   1  Ro.  758.   760;  same  term. 
2  Lev.  184,  242;  2  Jo.  125.     Holt,  C.  J.     If  the  sheriff  did  not  return  the 
writ,  it  was  irregular,  and  you  should  have  complained;  but  that  should  have 
been  in  time:  when  a  writ  comes  in,  the  defendant  has  all  the  term  to  com- 
plain of  the  irregularity,  and  in  that  time  the  sheriff  might  have  had  leave  to 
disavow  the  return;  but  afler  the  term  is  elapsed,  and  the  writ  is  filed,  and 
becomes  a  record,  it  is  [then  too  late,  and  every  one  is  estopped  to  say  the    [  44  *] 
sheriff  did  not  return  it. 

8.  Blackwood  v.    South  Sea  Company.   1736.  M.  T.  K.  B.  Ca. 

Temp.  Hard.  344. 
On  a  writ  of  error  brought  on  a  judgment  from  the  C.  P.,  which  was  direct- The  K.  B. 
ed  as  usual  to  Sir  R.  Eyre,  Chief^ Just  ice,  and  was  returned  as  usual  like- ^®."®^'* 
wise,  viz,  the  answer  of  Sir  R.  Eyre»  Chief  Justice,  within   named;   hut  JiJ^J'^^^^'ij 
the  return  not  signed  with  the  Cheif  Justice's  hand,  as  the  practice  is  always  to  a  writ  of 
to  do.     It  was  objected,  that  this  was  not  a  return,  and  therefore  the  proceed- error  from 
inga  were  not  regularly  before  the  Court.  the  C,  P. 

But  the  Court  said,  if  this  be  considered  as  an  objection  taken  on  the  re-^^f'g"^* 
cord,  we  have  formerly  determined,  that  there  is  no  ground  for  such  an  excep-  (jhief^na 
tion,  for  that  there  is  no  law  requires  such  a  signing.     There  was  no  need  ofjice. 
any  name  to  appear  in  a  return  till  the  statute  of  York,  sect.  12  E.  c.  2.  sect* 
5.  but  that  statute  docs  not  require  that  the  sheriff  should  sign  it,  but  only  that 
his  name  should  be  put  with  the  return,  so  that  the  Court  may  know  of  whom 
they  took  such  return,  if  need  be;  and  therefore,  as  the  cause  now  stands  in 
the  paper,  this  judgment  must  be  affirmed. 

(K)  Relative  to  the  amendment  and  defeating  of  the  writ.* 

(a)  Amendment  of. 
I.  Walker  V.  Slackoe.  M.  T.    1694.  K.  B.  5  Mod.  69;  S.  C.  2Ld.Raym. 
J  532;  S.  C.  Carth.  367.    S.  P.  Thompson  v.  Crocker.  E.  T.    1699. 

K.  B.   1   Salk.  49.  S.  P.   Kent  v.  .  E.  T.  1703.  K.  B.  6 

Mod.  138.  Before  56« 

On  error,  the  question  was,  whether  this  writ  was  amendable.     It  appeared  2.t  a  writ 
that  the  writ  of  error  was  not  good,  all  the  parties  to  the  first  judgment  not  ^a-gJ„,T^^,| 
ving  joined  in  error.     It  was  stated  to  be  the  mistake  of  the  cursitor,  ^^^  be  amend 
omitted  to  allege  the  death  of  the  one  not  joined.     But  the  Court  said,  it  con-^^,^ 
not  be  amended,  because  this  goes  to  reverse  a  judgment,  and  the  8  Hen.  6.    [  45  J 
c.  12.  relates  only  to  the  affirmance.  .  Bot  now,  it 

2.   AuAND  V.  Masox.   H.  T.    1729.   K.   B.  2  Stra.  d63.    6.  P.   Gardner  v.  may  be  a 
Merrett.  E.  T.  1730.  K.  B.  2  Stra.  902;  S.  C.  2  Ld.  Raym.  1687.   S.  mended  aa 
P.  BiRNSLEY  V.  SnRiMPTox.  H.  T.  1724.  K.  B.  8  Mod.  304.  S.  P.  Cass*  "*""  °*^ 
V.  Title.  M.  T.  1738.  K.  B.    1  Stra.  682.  Sampayo  v.  De  Payba.  T.  ^j^J^^', 
T.  1812.  C.  P.  5  Taunt.  82.  coito; 

A  fault  in  the  writ  of  error  was  aniended  without  costs,  the  5  Geo.  I.e.  13.  Asby  mak 
not  giving  costs  on  amending  as  it  does  on  quashing.  ing  casein 

3.  SvMPAYo  V.  De  Payea.  T.  T.  1813.  C.  P.  5  Taunt.  86.  to  cove 

A  writ  of  error  was  sued  out  on  a  judgment  of  C.  P.  in  an  action  of  cove- *****'• 

^  A rerUie return  and  filing  of  llie  transcript  of  the  record,  and  not  before,  1  Ld.  I^aym. 
329  ;  2  Srn'.th,  259;  the  pluiiitift'  in  cpror  may  move  to  amend  the  writ,  or  the  defendant  to 
qii.'isji  it;   or  it  may  abate  or  be  discontinued. 

f  C.  13.  which  directs  that  all  wTita  of  error  may  be  amended  by  the  respective  courti 
where  such  writs  of  error  shall  be  made  returnable. 

i^  Except  in  the  affirmance  of  the  judgment ;  see  3  Bac.  Abr.  SOO. 

VOL.  IX.  4 


Sdf  ERROR,  WRIT  OF^— Quashing  of. 

m 

nant,  describing  it  as  a  plea  of  trespass  on  the  case.  On  motion,  the  Court 
in  \\'hich  it  was  returnable  permitted  the  writ  of  error  to  be  amended  by  sub- 
stituting the  words  **  in  a  plea  of  covenant,"  instead  of '^  on  a  plea  of  trespass 
on  the  case." 
And  it  has  ^'  Sword-blade  Company  v  Dempset.  H.  T.  1730.  K.  B.  2  Stra.  892.  S. 
been  amen  P-  Verelst  v.  Rafael.  E.  T.  1776.  K.  B.  Cowp.  425. 

ded  bj  stri  An  ejectment  was  brought  against  the  Company  and  £. ;  af\er  a  verdict  for 
king  ont  the  the  plaintiff  £.  died,  and  a  writ  of  error  was  brought,  laying  the  judgment  to 
name  of  ^g  jq  ^hg  great  damage  of  the  Company,  and  of  E.,  and  she  and  the  Company 
oh?  °t  ff  in  J^*'^*'^^  assigned  errors .  On  motion  to  amend  the  writ  and  assignment  by  strik- 
error.*        ing  out  her  name,     The  Court  were  of  opinion  that  it  is  amendable  by  stat.  5 

And  where  G®®«  ^'  ^*  ^^• 

aAer  exeea  5.  Barnard  v.  Gut.  H.  T.  1805.  K.  B.  2  Smith  Rep.  259. 

tion  leTied,  The  plaintiff  in  error  had  sued  out  his  writ  of  error  in  time  to  stay  execu- 
bat  before  tion,  but  had  made  a  mistake  in  the  name  of  the  defendant  in  error;  the  defen- 
money  paid  ^^^^^  jjj  error  thereupon  issued  execution.  The  plainiiffin  error  applied  for  a 
take  appear  ™^®  ^°  show  cause  why  the  sheriff  should  not  pay  the  money  levied  on  the  ex- 
ed  in  the  6cution  into  court.  In  order  to  enable  the  plaintiff  to  amend  his  writ,  the  Court 
defendant's  granted  the  application. 

name,  the  6.  BiNNs  v.  Pratt.  E.  T.  1819   K.  B.  1  Chit,  Rep.  369. 

^^^.S^^^  After  judgment  awarded  against  an  executrix,  she  brought  a  writ  of  error  ia 
fe  *  e^ta  ^^^  ^^"  mime,  without  joining  her  husband,  and  she  and  her  husband  assign- 
amend:  ®^  ^^^  coverture  as  error.  On  joinder  in  error  it  was  discovered  that  the  writ 
^  ought  to  have  been  issued  in  the  joint  names  of  the  husband  and  wife, 

of  error'by     ^°  motion  to  amend  the  writ  by  introducing  the  husband's  name,  the  Court 
a  feme  co    ^^^^  suggesting  a  compromise,  inquired  whether  there  was  any  affidavit  that 
vert  with     the  husband  concurred  in  the  writ  of  error,  aad  being  answered  negatively^ 
oat  her  bus  refused  the  application,  and -affirmed  the  judgment, 
bandy  can     not  be  amended,  nnlesa  it  appear  by  aflSdavit  that   he  cenaenta. 

[  46  ]  7.  Wright  v.  Canning.  T.  T.  1728.  K.  B.-2  Stra.  807;  S.  C.  11  Mod.  414. 
And  a  writ  The  writ  of  error  was  returnable  before  any  judgment  given.  On  motion 
1^    "^Pr*'?    to  amend,  the  Court  held  it  to  be  such  a  fault  as  is  not  amendable  by  the  5 

fore  jodg      ®^^-  '•  ^-  ^^• 

ment  given  8.  De  Tastet  v.  Rucker.  T.  T.  1821.  Ex.  9  Price,  432. 

is  not  amen      On  a  case  coming  on  for  argument  by  writ  of  error,  it  was  found  that  one  of 

dable.t       the  errors  assigned  was  grounded  on  a  defect  in  setting  forth  the  matter  of 

Bot,  where  the  postea,  which,  although  it  might  have  been  erroneous  as  it  stood,  was  of 

an  amend    gy^j,  ^  nature  as  that  an  amendm^t  would  be  allowed  as  matter  of  course; 

a°miitt*er"of  *^®  Court  of  Error  ordered  the  argument  to  be  postponed,  giving  the  party 

course,  the  leave  to  amend  the  transcript  in  the  meantime,  on  payment  of  the  costs  of  the 

Court  of  erday. 

ror  will  (ft)    Quashing  of. 

postpone  J    Llotd  v.  Skutt.  E.  T.  1780.  K.  B.  1  Doug.  360. 

ment'^**  On  motion  that^a  writ  of  error,  removing  the  judgment  in  an  action  of  debt 

_     *   .      upon  the  statute  of  usury  in  the  Court  of  Exchequer  Chamber,  might  be  quiusb- 

will  be        ®"*  *^®  objections  were;  Ist.  To  the  form  of  the  writ,  because  it  described 

qnashed      the  action  as  between  the  two  private   parties,  Lloyd  and  Skutt,  not  as  a  qui 

when  it  u   tarn  action,  in  which  the  king  was  interested.     2dly.  To  the  substance,  on  the 

amenda       ground  that  this  sort  of  penal  action  is  not  within  the  meaning  of  the  statute  of 

ble,t  and  37  Ejj^  ^  9  which  first  gave  the  writ  of  error  from  this  court  to  the  Excheq- 
the  applica      ..,-,..  7     ,  ,  ^ 

tion  to  ^''°  recognizance  must  also  be  amended ;  see  2  Blac.  1067, 

quash  ^  ^^^  ihe  statute  does  not  extend  to  nny  appeal  of  felony  or  murder;  nor  to  any  process 

■honld  be     "P°"  ^"^  indictment,  presontmenti  or  information,  or  for  any  offbnco  or  misdemeanor  what- 

made  to  the  ®*^®'»  ^  ^^^'  ^'  ^'  ^^'  "'  ^*     ^"*  ^®°  ^  Kenyon,  470. 

Coort  ^  ^^*  where  there  are  several  parties  wlio  are  aggrieved  by  tlie  judgment,  and  writ  of  er- 

wherein  it  ^^^  *®  brought  by  some  of  them  only,  it  shall  be  quashed ;  see  Tidd.  1189.  8th  edit.  Bot  it 
is  retnrna  ™"^  ^^  quashed  as  to  one  judgment,  upon  which  it  does  not  Ho,  and  stand  good  as  to  ano- 
"  ther,  upon  which  it  is  properly  brought ;  see  1  Lord  Raym.  823 ;  1  Salk.  89. 

Before  5  Geo.  I.  ante,  p.  44.  it  was  of  course  quashed  for  defects  which  are  now  amen* 

dable ;  it  will  suffice,  therefore,  to  refer  to  the  cases  Radford  ▼.  Taylor,  1  Show,  ^4 :  W«}« 

ker  ▼.  Pekoe,  H.  T.  1695.  K.  B.  1  Lord  Raym.  151. 
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iier  Chamber.     The  Court  said,  we  have>  considered  this  case,  and  have  talk-  ble*  or 
ed  with  all  the  other  judges  upon  it;  and  we  are  all  of  opinion,  that  the  writ  of  ^^9''* 
error  cannot  be  quashed  here,  but  that  the  application  ought  to  be  made  either  J^^*"**  " 
to  the  Court  of  Chancery  from  whence  it  issues,  or  to  the  Exchequer  Cham- 
ber, where  it  is  returnable. — Rule  discharged. 

2.  CowFER  V.  GirfQBB.  M.  T.  1724.  K.  B.  8  Mod.  318;  S.  C.  Stra.  606.  S.    r  47  n 

P.  M'Namara  v.  Fisher,  T.  T.  1799.  K.  B.  8  T.  R.  30i.  Oosu  are 

Qq  a  writ  of  error  brought  by  one  on  a  judgment  in  the  C.   B.  against  two,  payable  ia 
which  writ  was  quashed  on  the  ground  of  nonjoinder,  the  plaintiff  in  error  hav-&ll  caaee  on 
ing  brought  another  writ  of  error  coram  vobisy  &c.     The  defendant  in  error  qoMhiug^ 
moyed  for  costs,  as  if  judgment  had  been  affirmed.  •  writ.* 

Per  Cur,     The  defendant  in  error  should  have  costs  as  if  the  judgment  had 
been  affirmed,  though  the  first  writ  was  quashed. 

3.  GiNOER  V.  CowFER.  T.  T.  1724.  K.  B.  2  Ld.  Raym.  1403;  S.  C.   1  Stra.  Which 

606.  8  Mod.  316.  coata  in 

On  quashing  a  writ  of  error  it  was  contended,  that  the  defendant  in  error  *J."^®  *Jj?*® 
ought  to  hare  not  only  the  costs  of  the  motion  made  on  quashing  the  writ,  but  J]|J^Jr"i*"* 
costs,  in  the  same  manner  as  if  it  had  been  affirmed;  and  of  that  opinion  were  ' 

the  Court. 

4.  Gould  v.  Coulthurst.  M.  T.  1718.  K.  B.  1  Stra.  139.  2  Stra.  834.       Bat  when 
The  judgment  in  error  was  tested  in  Hilary  term,  of  which  the  judgment  defendant 
was.     But  the  plaintiff  did  not  enter  continuances  upon  it  till  Trinity  term,  {"^'^'^^jP 
which  occasioned  the  writ  of  error  to  be  quashed.     And  upon  the  question  as  QQancea  on 
to  costs,  The  Court  said:  this  not  being  a  fault  in  the  writ  of  error  at  the  time  the  origianl 
of  bringing  it,  but  being  occasioned  by  the  act  of  the  defendant  in  error,  which  jodgment  to 
the  plaintSr  could  neither  foresee  nor  prevent,  it  was  not  a  case  within  4  &  S^Jef^at  the 
of  Anne,  c.  16.  which  gives  costs  against  the  plaintiff  in  error,  upon  quashing  J^^**^^^®' 
defective  writs  of  error.     Then  another  question  arose,  whether  the  plaintiff  in  the' plaintiff 
•rror  should  nol  hare  his  costs  in  this  case,  being  defeated  of  the  benefit  of  this  ig  not  liable 
writ  of  error  by  the  artifice  of  the  defendants  in  error.     And  as  to  this  point  to  eosta  on 
C .  J.  Pratt,  and  Eyre,  J.  were  against  giving  costs,  and  Powys  and  Fortes-  qoaahing  it. 
CUie,  Jb.  were  of  the  contrary  opinion. 

(c)   Matement  of, 
1.  Klvnaird  v.  Ltall.  H.  T.  1806.  K.  B.  7  East,  296. 
On  error  from  the  Excheqaer  Chamber  to  Parliament,  which  was  allowed  on  ^  '^"t  of 
the  16th  of  November,  and  served  on  the  18th.     The  plaintiff  in  error  died  on  J|,"e' *p?Ii!I 
the  9th  of  December,  before  the  writ  was  returned  and  certified.     On  the  14th  |^ff  ^q  ^Vror 
of  January,  a  tettcUum  fieri  facicu  issued  tested  of  M.  T.     On  motion  to  set  the  diea  bejore 
execution  aside,  on  the  ground  that  it  issued  after  the  allowance  of  a  writ  of  er-  it  is  retam 

ror,andaf      '"     '     "      " "^  '  ""*     ^ '^   _«.- .i.- -^  .p-..u 

allowance 
error, 

2.  Howard  v.  Pitt.  T.  T.  1692.  K.  B.  1  Salk.  261  ;^.  C.  1  Ld.  Raym.  244.  ^^e  ^f 7eve 

Contra,  1  B.  &  A.  586.  ral  plaintiffe 

In  trespass  against  four  defendants;  the  plaintiff  recovered  in  this  Court:  a  in  error 
writ  of  error  was  afterwards  brought  in  the  Exchequer  Chamber,  where  it  <!««■  ^efor§ 
pended  a  year,  and  then  abated  by  the  death  of  one  of  the  plaintiffs  in  error;  ^.^^'^''^ 
then  another  writ  was  brought,  which  pended  half  a  year,  and  abated  by  the  i^^  "|^| 
death  of  another  plaintiff,  no  error  being  asisgned. 

S.  Brace  v.  Pexnoyer.  E.  T.  1696.  K.  B.  5  Mod.  338;  S,  C.  12  Mod.  130.  ^  "/j,J  meat 
On  error  brought  on  a  judgment  given  in  trespass  against  several  defend-  be\o-j2g| 
ants,  it  was  ruled,  that  where  a  writ  of  error  is  brought  by  two,  and  one  of  them  q^  qq  the 
dies,  pending  the  writ,  the  plaintiflTin  the  original  action,  by  entering  a  sugges-  roll  before 
■  It  being  declared  by  4  Anne,  c.  16.  a.  25.  execntion 

t  In  which  case  the  defondant  in  orror  must  auo  out  a  scire  facias  quare  oiecutionem  non  ^^^  ^*  ^* 
against  the  executors  in  the  one  case,  or  the  aurvivora  in  the  other,  to  revive  the  judgment  ^^  oet 
before  he  can  due  out  execution;  see  2  Saund.  101.  n. ;  Yelv.  208;  Garth.   286;  7  East,    ** 
S96.     But  if,  after  error  assigned,  ii  does  pot  abate,  he  may  proceed  to  have  the  judgment 
affiimed,  if  not  erroneous,  but  must  afterwards  revive  the  judgment  by  seire  facias  against 
his  oxeeutora ;  see  2  Saund.  101 .  n. ,  7  East,  296. 
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tion  on  the  roll,  that  one  of  the  plaintiffs  in  error  is  dead,  may  take  out  execu- 
tion on  the  judgment,  without  suing  out  ajitrifaciasy  either  against  the  heir  or 
executor  of  the  dead  person. 

4.  Wicket  v.  Cremer.  M.  T.  1699.  K.  B.  I  Ld.  Raym.  439;  S.  C.  1  Salk. 
Bnt  the  264.  S.  P.  Luplow  v.  Lennard.  M.  T.  !709.  K.  B.2  I.^.  Raym.  1295. 

death  of  the  A.  and  B.  sued  C.  and  recovered  judgment;  C.  brings  his  writ  of  error, 
defanddDt  pending  which  B.  dies.  A.  sues  out  two  scire  faciases  against  C,  and  on  two 
in  error*  nihils  returned,  took  out  execution  against  C.  and  executed  the  writ.  On  mo- 
abate°tbe  ^'^"  ^^  ®®*  aside  the  execution,  quia  erronice  emanavilj  the  writ  of  error  not  a- 
^r2(.  bating  by  the  death  of  the  defendant  in  error,  and  of  course  the  execution  of 

[  49  1     the  judgment  suspended  thereby,  the  Court  were  of  the  same  opinion. 
And  if  plain  5.  Wright  v.  Treweeke.  M.  T.  1717.  C.  P.  Barnes,  433. 

tiffdie  af  Rule  to  show  cause  why  proceedings  on  a  scire  facias  quart  execulionem  non 
^^^.^l'^^  brought  by  A.  B.,  executor  of  the  deceased,  pending  a  writ  of  error,  should 
anigned,  ^^^  ^^  staid.  It  appeared  that  the  record  of  the  judgment  \Va3  not  transcribed 
tor  may  pro*°^®  *^®  ^*  ^'y  ^^^  *^®  scire  jacias  out  of  this  Court  was  held  regular.  The 
ceed  till  executor  may  revive,  but  cannot  take  out  execution  pending  the  writ  of  error, 
jadgmeot.  After  a  transcript  the  scire  Jacias  quarc  execulionem  non  should  go  out  of  the 
and  reTive  Court  of  K.  B  And  plaintiff  in  error,  if  desirous  to  proceed,  might  have  a 
the  original  g^j^gy^^j'^3  ad  audiend*  errorcs  out  of  the  K.  B.,  against  the  executor  or  ad- 
by  «!Sr«  fa  ^^^^^^^^^^^  ^^  the  defendant  in  error. 

cius.  6-  Olorenshaw  V.  Staxyfortii.  II.  T.  1735.  C.  P.  Barnes,  201. 

Py  ijjQ  Held,  that  a  writ  of  error  not  being  returned  and  signed  by  the  Chief  Jus- 

death  of  the  ^tce,  becomes  ineffectual  by  his  death;  and  therefore  a  rule  to  show  cause  why 
Chief  Jus    plaintiff  should  not  take  out  execution  was  made  absolute, 
tice  before  be  has  signed  and  retnrned  the  writ,  it  abates.f 

So  it  may  7.  Jenkins  v.  Bates." E.  T.  1734.  K.  B.  2  Stra.  1015. 

abate  by  The  plaintiH'in  error  married,  whereby  the  writ  abated;  and  this  being  her 
act  of  the  o^yjj  ^ct,  and  not  the  act  of  God,  the  Court  gave  leave  to  the  defendant  to  take 
P"J?!"  -out  execution. 

the  plam^       ^'  Lofton  v.  Sedgwick.  M.  T.    1772.  K.  B.  2  Lev.  93;  S.  C.  T. 
tiff.t  Raym.  383. 

Bnt  error  in  Brror  in  Parliament  of  a  judgment  in  K.  B.  was  determined  by  a  proroga- 
Parliament  tion  of  the  Parliament,  and  a  second  writ  of  error  brought  was  also  determin- 
ed b*  "***  *  ^^  *°  the  same  way.  On  a  third,  the  Lords  declared,  that  a  writ  of  error  does 
proros^'  *  not  abate  by  a  prorogation  of  the  Parliament. 

Son.§  9-  Birch  v.  Triste.    E.  T.  1807.  K.  B.  8  East,  412.  S.   P.  ButLER  v.  Db 

Where  a         ToNNA.  2  Stra.  810.  S.  P.  Jenkins  v.  Bates.  E.  T.  1731.  2  Stra.  1015. 
writ  of  er        The  defendant  in  Michaelmas  term  sued  out  a  writ  of  error,  and  had  the 
[  50  1     same  allowed,  and  served  the  allowance  on  the  plaintiff;  but  having  failed  to 

ror  abat^ll       •  ^^^j  ^^^^^  ^^^^  ^^^  ^^  pcvc-al  dcfcniiants ;  sec  1  Snlk.  319;   1  Vent.  34;  1  Show.  186; 

/  *  ^^^  ^l^®  executors  or  adminislra'ors  may  be  rii.uie  parties  by   the  scire  facias  ad  audiendum 

the  party,  ^errores,  and  thereby  bo  comp<»llcd  to  join' in  error;  see  I  Valk.  1204;  1  Ld.  Raym.  439;  1 

Mcond  one  Show.  18(5;  2  Sannd.  lUl;   Howes,  432.     Or,  if  one  of  several  defendants  die,  upon  sng- 

la  no  9Uper nesting  the  death  upon  the  record,  you  may  proceed  against  the  survivors;  see  Sell.    Enr. 

2l7.     As  to  compcHin*?  th^  plaintilf,  in  sucli  case,  to  assirrn  orrors,  if  the  defcndant^die  bo- 

fiJre  errors  assigned,  the  survivors  or  evocnlors.  Arc.  may  compel  the    assifrnmcnt  by  scire 

facias  quaro  exocutioncm  non  ;  sec  I  ^^alU. 'ivi  1 ;   1  Ld.  Raym.  439;  2  Saund.  101.  o. 

f  And  the  defendant  in  error,  vvitli  leave  of  the  Court,  may  sue  out  execution ;  but,  if  the 
return  has  been  signed  by  the  cluef  justice,  it  may  be  returned  af\er  hix  death  ;  see  1  Sid. 
268;  1  Saund.  101.  o. 

t  Or  defendant;  see  1^  Stra.  63S.  Out  bankruptcy  is  no  abatement  of  a  writ  of  error; 
and  the  proceedings  atter  it  by  ilio  asr^ignees  shall  bo  in  the  bankrupt's  name;  see  1  T.  R. 
463. 

^  Though  a  writ  of  error  has  been  held  to  be  abated  by  the  death  of  the  king  ;  see  Fort. 
213;  or  the  dissolution  of  parliament;  sec  I   Raym.  5. 

II  The  olToct  of  abatement  of  a  writ  of  error  is,  that  the  plaintiffs  or  their  representatives, 
may  sue  out  and  prosecute  a  new  writ;  see  1  Salk.  2G3;  1  Ld.  Raym.  71 ;  5  Mod.  228; 
Comb.  893;  1*3  Mod.  !2()5.  If  it  hive  abateJ  by  the  act  of  God,  or  by  act  of  law,  the  se- 
cond will  be  11  supersedtt.is ;  see  Keb.  G5S.  Wiien  a  writ  of  error  in  the  Exchequer  Cham- 
ber abates,  or  is  discontinue*!,  the  transcript  mu<t  be  remitted,  and  a  remittitur  entered  before 
the  defendant  can  sue  out  execution  in  this  cotirt ;  see  2  T.  R.  737  ;  Carth.  2*56  ;  1  Salk. 
261.     And  the  same  rule  seems  to  hoMin  Parliament. 
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j^ustify  bail  in  time,  he  non-prossed  his  own  writ,  and  then  sued  out  another,  *«^««*»«»d 
served  the  allowance,  and  perfected  bail.     The  plaintiff  not  reirardins  the  ge- °®'«"dant 
cond  writ,  issued  execution.     On  motion  to  set  it  aside,  The  Court  said,  nOg^^^^^jj^^ 
authority  had  been  shown  that  a  second  writ  sued  out  in  the  same  court  has  without 
ever  been  held  to  be  a  supersedeas,  where  the  first  writ  or  error  abated,  or  was  leave  of  the 
put  an  end  to  by  tlic  act  of  the  party,  the  plaintifVin  error.     On  the  contrary,  ^oort. 
there  is  a  "=^ottled  distinction  hetwcfn  an  a^atcmo-it  by  the  act  of  the  party  and 
the  act  of  God;  in  tho  latter  it  is  roas'>nahlo  that  he  should  not  be  prejudiced 
by  that  over  which  he  had  no  control.     This  case  being  an  abatement  by  act 
of  party,  it  is  a  question  whether  the  plaintiff  was  bound  to  obtain  leave  from 
the  Court  before  he  took  execution?     We  see  no  reason  why  he  should,  be- 
cause it  would  occasion  him  only  further  expense  and  delay.     See  1  Vent. 
100;   1  Mod.  235. 

10,  Kennard  v.  Lyall.  M.  T.  1806.  K.  B.  7  East,  296. 
This  writ  of  error  abated  by  the  death  of  the  plaintiff  in  error.     On  motion  Bot  where 
that  the  defendant  in  error  might  issue  e.vecution  dated  as  of  last  term,  it  was  it  abates  by 
contended  that  el  scire  facias  could  only  be  dispensed  with  where  there  was  not  &ct  of  God, 
any  alteration  of  the  record,  nor  any  person  made  liable  to  the  execution;  and  ^^®  defead 
here  the  executor  of  the  plaintiff  in  error  is  a  new  party.     Besides,  an  incon-  ""g^^^lll^' 
gruity  would  appear  on  the  record.     And  of  this  opinion  were  the  Court,  who  ^o  second 
observed,  there  must  be  a  suggestion  entered  on  the  record,  to  notify  the  a-  writ  be 
batemeat  of  the  writ  by  the  death  of  the  plaintiff  in  eYror;  and  that  suggestion  brought, 
would  state  that,  on  such  a  day,  the  plaintiff  in  error  died;  after  which  it  would  cannot  soe 
appear  that  the  Court  awarded  execution  tested  before  the  death  while  the  J.**^  ^^^?u 
writ  of  error  was  pending.      The  ground  on  which,  if  a  party  die  in  vacation,  ont  leave  of 
execution  may  issue,  as  of  the  preceding,  is  because  no  incongruity  then  ap-  the  Coart. 
pears  on  the  record;  but  here,  if  the  proceeding  were  only  entered,  an  error 
would  appear. 

(d)   Discontinuance  of.  J.^  ^'j®  P^'»" 

Lynch  v.  Coot.  M.  T.  1771.  K.  b.  3  Salk.  145.  dday  m""' 

Per  Lord  Holt.     If  the  plaintifi*  in  error  delay  proceeding  afler  a  writ  of  gigging  er 
error  brought,  this  is  no  discontinuance  of  the  writ.     And  the  defendant  in  er-  rors,  it  is 
ror  has  no  other  way  than  to  bring  a  scire  facias  against  him,  to  show  cause  no  disconti 
why  quare  exectdionem  nan  haheret,  nuance.* 

(L)  Relative  to  alleging  diminution.  r  ^-    , 

1.  Wettenall  v.  Sherwin.  M.  T.  1676.  K.  B.  2  Lev.  206.  Diininu'' 

On  error  it  was  said  that  diminution  cannot  be  alleged  of  a  thing  which  is  tiontcan 
fully  certified,  but  in  something  that  is  wanting,  as  want  of  original  warrant  of  not  be  alleg 
attorney,  fyc.  ed  of  what 

•  It  was  formerly  holden  that,  after  ihc  rccorj  was    certified   the  plaintiff  in  error  must  *?|. ^  7  ^^ 
have  assigned  errors,  and  sued  out  a  scire  facias  ad  audicndum  errores,   to  brin«»  the  defend-  "tiea,* 
ant  in  error  the  same  term,  or  the  next  term,  otJierwiso  the  whole  was  discontinued  ;'  see  F. 
N.  B.  20. 

t  Is  assigning  of  defects  in  the  record  sent  or  returned  from  the  Court  below  ;  see  Tidd. 
1224.  8th  edit. 

t  Or  what  is  contrary  to  the  record  which  is  certified  ;  see  1  Ro\  7G4;  1  Stra.  49;  Sid, 
107. 

The  whole  record  being  removed  and  before  the  Court  of  Error,  the  plaintiff  should  pro- 
ceed to  assign  errors  Yheroin  ;  the  rule  for  alie:Ting  diminution  on  tlic  coming  in  of  the  trans' 
cript  is  peculiar  to  error  from  K.  B.  to  the  Exchequer  Chamber.  In  error  from  C.  P.  to  K. 
B.  the  defendant  in  error,  instcid  of  ruin*}  to  allege  diminution  and  to  assign  errors,  issues  a 
sci.  fa.  quare  executionom  non,  and  with  an  alias  is  to  be  returned  nihil,  and  then  execution 
may  issae  against  the  plaintiiT  in  error,  unlo.^»  he,  within  the  time  allowed  by  the  rule  on  the 
Bcir  fa.  with  which  he  is  to  ho  served,  sli.ill  have  a9si;;ned  errors,  or  shall  have  alleged  dimi- 
nution by  way  of  assigning  errors,  and  where  such  writ  may  be  issued,  although  the  transcript 
shall  not  have  been  delivered  andQled;  see  Lee.  Diet.  022. 

The  rule  for  alleging  diminution  is  an  eight-day  rule,  and  if  the  writ  of  error  be  returnable 
on  the  first  d^iy  of  tno  term,  the  plaintiff  is  to  transcribe  that  term,  the  following  term  to  allege 
diminution,  the  third  term  to  assign  errors,  and  the  fourth  to  argue  them.  But  if  the  defen- 
dant in  error,  instead  of  servin:^  the  rule  to  transcribe  at  the  return  of  the  writ,  neglect  it  for 
a  term  or  two,  the  plaintiff  must  transcribe  in  that  term  in  which  the  rule  is  served,  then  al- 
lege diminution  the  samo  term,  assign  errors  the  following,  and  argue  the  third ;  see  Tidd. 
1%^4.   The  rule  to  allege  diminutjon  is  to  be  served  on  the  attorney  for  the  plaintiff  in  error,  id. 
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Or  upon  a  2.  Hale  v.  Clare.  H.  T.  1703.  K.  B.  1  Salk.  266;  S.  C.  4  Mod.  149. 
writ  of  er  jj^  .^  b  ^rouj^h  rourt  a  plaint  was  entered  as  the  plaint  of  A.  B.,  and  the  de- 
on^a  iadff  claration  was  Uv  A.  B.,  exerutor  of  J.  S. ;  and,  on  a  writ  of  error  brought  in 
ment  ia  an  ^^^'s  cMirL  tlii=;  variance  was  assigned  for  error;  and  the  Court  held:  if  such  va- 
inferior  riauce  h;t(]  i  ocn  in  a  record  of  the  C.  B.,  diminution  might  have  been  alleged, 
eonrt.  and  a  g  >o.l  writ  certified;  but,  in  records  out  of  inferior  courts,  no  diminution 

.    can  be  alleged,  and  the  Court  must  take  them  as  they  find  them. 
theExche"  ^:  Horne  v.  Bentinck.  H.  T.  1320.  Ex.  7  B,  ^B.  514. 

qaer  Cham  ^^^  plaintiif,  wishing  to  proceed  in  this  cause  as  quick  as  possible,  applied 
ber,  tha  to  the  Court,  the  officer  alleging  that  only  one  rule  could  be  taken  out  in  each 
plaintiff  term,  and  that  one  had  already  been  granted  in  the  present  cause.  The 
may  take  Court  were  of  opinion  that  the  plaint  iff  ought  to  be  allowed  to  proceed  with  as 
^  "th^^  much  speed  as  he  pleased,  and  therefore  might  have  more  than  one  rule  in 
Stlch"  each  term, 
torni.  (M)  Relative  to  the  assinonment  of  errors,*  and  mode  of  compei.« 

i  52  ]  LING  IT. 

(a)  Jhsignmeni  of, 
1.  Ingeneral-\ 
In  eject  2.  Rtdefor.X 

mtat,thQ  3.  Errors  injaci.^ 

^^'^itn^ir  ^\  ^^^^  ^-  GooDRiGHT.  E.  T.  1730.  K.  B.  2  Stra.  899. 

ed°oaMUrn  ^^.  *  ^''*  of  error  coram  vobis^  it  was  assigned  for  error,  that  the  plaintiff  in 
forerrcMT  the  ejectment  died  before  the  day  of  nm  prius.  And  it  being  in  ejectment, 
the  death  the  Court  set  it  aside,  and  ordered  the  attorney  to  show  cause  why  there  should 
of  thenominot  be  an  attachment  against  him;  for  they  said  it  was  to  defeat  the  proceed- 
nal  plaia  ingg  instituted  by  the  Court  to  try  the  right;  and  every  body  knows  that  the 
^  '  plaintiff  is  but  nominal,  or,  if  a  real  person,  yet  his  release  is  a  contempt. 

The  assign  ^*  Sheepshanks  v.  Lucas.  M.  T.  1757.  K.  B.  1  Burr.  410, 

ment  orer  On  error  it  was  contended  this  writ  was  not  well  assigned,  for  it  is  an  error 
ror  in  faet  in  fact,  and  therefore  ought  to  conclude  to  the  country.  But  the  Court  said: 
conelndes  the  conclusion  with  an  averment  is  right,  and  gives  an  opportunity  to  try  the 
r'^ti^  T|^"^ct  by  the  country,  if  the  defendant  in  error  chooses  it,  which  is  all  that  is  re- 

[  QQ  "]  4.  Errors  in  law,** 

*•  5.   Errors  in  fact  and  law  togeiker.fi 

*  If  the  writ  of  error  be  not  quashed,  abated,  or  discontinued,  the  plainlifT  in  error  may 
after  the  record  ia  certified  forthwith,  proceed  to  assign  errors;    see  Tidd.  1221.  8lh  edit. 

\  The  plaintiff  may  assign  several  errors  in  law,  but  only  ono  error  in  fact ;  see  F.  N.  B. 
520.  And  nothing  can  be  assigned  for  error  which  contradicts  the  reord;  see  2  Bac.  Ab. 
218 ;  1  Stra.  6S4  ;  2  Ld.  Riym.  1411 ;  I  Wils.  85;  or  is  for  the  advantage  of  the  party  as- 
signing ;  see  Bnc.  Ab.  220 ;  or  that  whiiih  is  aided  by  appearance,  or  not  being  taken  advan- 
tage of  in  due  time ;  see  2  Bac.  Ab.  220. 

X  When  the  plaintiff  has  alleged  diminution,  the  next  step  to  be  taken  by  the  defendant 
in  error  i^,  to  give  a  rule  for  the  plaintiff  to  assign  error  (see  post,  div.  As  to  scire  facias 
quare  exocutionem  non),  which  is  the  first  proceeding  on  a  writ  of  error  coram  nobis,  or  vo- 
bis,  and  may  be  given  immediately  afler  the  allowance  and  notice  of  the  writ  of  error ;  see 
2  Cromp.  394;  Imp.  K.  B.  815.  It  is  also  the  first  proceeding  after  the  transcript  is  brought 
in  on  a  writ  of  error  by  the  plaintiff  to  reverse  his  own  judgment ;  see  8  Burr.  1772. 

$  The  assignment  of  error  is  in  the  nature  of  a  declaration,  and  is  either  of  error  In  fact 
or  in  law.  Errors  in  fact  consist  of  those  facts  not  appearing  on  the  face  of  the  record, 
which,  if  true,  prove  the  judgment  to  have  been  erroneous ;  as  that  the  defendant  in  the  ori- 
ginal action,  bemg  under  age,  appeared  by  attorney ;  see  Tidd.  1226.  8Lh  edition. 

I  Except  in  assigning  the  death  of  the  defendant  in  error,  when  it  ought  to  conclude  by 
praying  a  scire  facfes  ad  audiendum  errores  against  the  executor  or  administrator  of  the  de- 
fendant in  error ;  and,  if  the  sheriff  return  that  he  is  alive,  then  he  may  oome  in  and  plead  in 
nullo  est  erratum ;  see  Sid.  99 ;  Carth.  339. 

**  Common  errors  are,  that  the  declaration  is  insufficient.in  law  to  maintain  the  action, 
and  that  the  judgment  was  given  for  plaintiff,  instead  of  defendant ;  or  vice  versa.  Special 
errors  are,  the  want  of  an  original  writ,  bill,  or  warrant  of  attorney,  or  other  matter  appear- 
ing on  the  face  of  the  record,  which  shows  the  judgment  to  have  been  erroneous ;  see  Tidd. 
1226.  8Ui  edit.  • 

ft  The  plaint^  in  err«r  cannot  assign  errors  in  law  and  fact  together ;  for  these  are  dis- 
tinct things,  tnd  require  different  trials;  see 2  Bac.  Ab.  217;  2Ld.  Raym.  883;  1  8tra4S9. 
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6.  By  whom,* 
7.  Engt^osiing.lr 
8.   Signing. X 
9.   Delivery  or  filing.  \\ 
10.   Cf  ietiing  it  aside, 
Chartres  V*  CusAicK.  H.  T.  1718.  K.  B.  1  Stra.  141. 
On  a  writ  of  error  from  the  K.  B.  in  Ireland,  on  an  affirmance  of  a  judgment  Where  the 
in  C,  B.  (here,  the  want  of  warrants  of  attorney  on  the  writ  of  error  in  this?**'8"'"«ot 
court  were  assigned  for  error.     The  Court  set  the  assignment  of  errors  ^^»tle,[r^j  ^  . 
and  said,  it  had  been  done  so  several  times,  on  account  of  the  delay  which  ^tn  be  Mt 
would  follow  on  awarding  certiorari.     See  1  Stra^  545.  asicfe. 

1 1.    Cfthe.  ceriiorari.     See  also  ante,  vol.  v.  tit.  Certiornri. 
1.  Smith  v.  Stoneard.  E.  T,  1704.  K.  B.  fi  Ld.  Raym.  1156;  S.  C.  1 

Salk.  267. 
On  a  writ  of  error  brought  on  a  judgment  in  C.  B.  after  verdict,  the  plain- If  the  plain 
tiffin  error  assigned  for  error  the  want  of  an  original,  but  did  not  take  out  aJj^^^'Si^ 
certiorari  J   as  the  course  is.     The  defendant  in  error  pleaded  no  error;  and!?'®"**' 
when  the  cause  came  on  in  the  paper,  it  was  objected  that  there  ought  to  have  ^^  ^^^  ^ 
been  a  certiorari  obtained  and  a  return  of  the  want  of  an  original  on  that;  forginal.tl   he 
there  might  have  been  an  ill  original,  which  is  not  aided  by  verdict,  though   ]  54  ] 
the  want  of  an  original  is.  sboald  take 

Holt,  C.  J.     If  the  want  of  an  original  be  assigned  for  error,  and  the  plain- oat  a  eertio 
tiff  in  error  does  not  sue  out  a  certiorari,  the  course  is  for  the  defendant  in  er-^,^*  **®  ^* 
ror  to  go  to  the  Master  of  the  office,  and  get  a  rule  for  the  plaintiff  in  error  10"^^.  \il *1 
return  his  cmtorart;  and  m  case  he  does  not  get  it  done  accordmgly,  the  as-^or,  anletf* 
tfignment  of  errors  signifies  nothing;  but  if  the  defendant  in  error  will  come  in  confeaaed, 
gratis,  and  confess  the  error,  there  need  be  no  certiorari  returned. 

2.  Sterling  V.  Tanner.  E.  T.  1700.  K.  B.  Comyn.  Rep.  115. 
Error  on  a  judgment  of  C.  P.     The  plaintiff  assigned  as  error  the  want  of '■  °®'  <^®" 
an  original.     The  defendant  at  his  own  charge  sued  out  a  certiorari^  to  inquire  ■!"••'•"  " 
whether  there  was  an  original  of  that  term,  and  procured  a  certificate  of  an  ^^^  ^^  ^^ 
original.     But  the  Court  held  this  ill;  for  error  is  not  completely  assigned  un-tem  to  the 
til  the  certificate  is  returned^  by  which  it  appears  that  there  was  no  original  in  eertiarari. 
the  case. 

3.  Davenant  v.  Raftor,  M.  T.  1703.  K.  B.  2  Ld.  Raym.  1046.  And  it  ia. 

Per  Holt,  C.  J.  Where  the  want  of  an  original  is  assigned  for  error,  the  "id  thai  the 
course  is,  for  the  plaintiff  in  error,  before  he  can  bring  m  the  defendant  to  pl**«>tiff  in 
plead  to  the  errors,  to  sue  out  a  certiorari^  and  get  a  certificate  that  there  is  no  ^^^  till  than 
original.  But  if  the  defendant  will  come  in  gratis,  without  process,  and  plead  [^rlng  in  the 
a  release,  be  confesses  the  error;  and,  if  there  be  an  original,  he  must  take  out  defendant 
a  certiorari^  and  get  it  certified;  or  else  it  shall  be  taken  that  there  is  none,  and  to  plead  to 
the  judgment  shall  be  reversed.  ^^^  •' 

4.  Carleton  v.  Mortagh.  H.  T.  1703.  K.  B.  2  Ld.  Raym.  1005;  S.  C.  6~"'^^ 

Mod.  206.  Where  a 

On  a  writ  of  error  brought  on  a  judgment  in  debt  by  confession  in  the  C.  B.  certiorari 
and  want  of  an  original  being  assigned  for  error,  and  certified.  The  defend- »  prayed, 
ant  pleaded  a  release.     The  question  was,  whether  the  Court,  being  informed  the  defend 

•  Where  there  are  several  plaintiffs  in  error,  ihey  must  join  in  aasigninj?  errors,  unlcaa  •"*  "*'7 
tlierc  h\a  been  summons  and  severance ;  see  2  Bac.  Ab.  217;  Imp.  K.  B.  785.  ^*i?  iJ** 

f  The  assignment  must  be  engrossed,  on  four-penny  stamped  paper  ;  see  Tidd.  I2l5  7ih^hicn  ren 
edir. 

t  The  assignment  of  errors  need  not  be  signed  see  Midd.  1227,  8th  edit. 

^  In  the  K.  B.  the  assignment  is  delivered  to  the  defendant's  attorney.  In  the  Exche- 
quer Chamber  and  House  of  Lords,  it  is  filed  with  the  clerk  of  tlie  errors,  or  clerk  in  parlia- 
ment;   see  Tidd.  1*227.  8th  edit. 

II  Bill  or  warrant  of  attorney,  kc.  or  that  it  is  in  point  of  law  bad. 

**  Directed  to  the  officer  or  judge  who  has  the  custody  of  the  writ  or  other  matter  te  be 
certified,  and  ooght  not  to  bear  teste  before  the  ansignment  of  errors,  and  made  retoroable 
witboat  delay;  see  Lil.  Ent.  565;  2  Stra.  819;  2  Ld.  Raym.  1554. 

f  f-  And  in  K.  B.  if  diminution  be  alleged,  errors  cannot  be  entered  till  the  certiorari  be 
retornedy  and  the  rales  to  plead  are  expired;  aee  1  Keb.  21 U 
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den  it  qd    that  there  was  no  original  below,  could  by  law  award  a  certiorari  to  satisfy  their 
neceuary.*  consciences,  &.c.  before  they  reversed  a  judgment  for  a  just  debt. 
[  oo  J         Gould,  Powys,  and  Powell,  Js.,  agreed  that  it  might  be  done;   for  that  this 
case  stood  on  its  own  ground,  and  distinguished  from  all  other  cases.     Holt, 
C.  J.  was  of  a  different  opinion,  for  these  reasons:    Isf.  Because  the  question 
before  the  Court  is  not,  whether  there  is  error  or  not;  but  whether  the  plea  in 
bar  is  good  as  pleaded.     2dly.  This  is  a  demurrer  to  the  plea  in  bar,  and  the 
whole  e\cnt  of  the  cause  is   put  in  judgment  on.  the  demurrer.     3dly.  The 
.      want  of  an  original  is  confessed  here  as  clearly  as  can  be.     Indeed,  the  a*- 
The  plnin    gjgnnj^nt  of  error  is  not  complete  till  a  ce.riioraH  is  returned  for  the  plaintiff. 
can'hRve  ^'  Merrykield  v.  Berry.  T.  T.    1726.   K.  B.  2  Stra.  765. 

but  one  The  plaintitf  in  error  took  out  a  ccrtioran  of  a  wrong  term,  which   did  not 

certiqra  verify  his  error;  and  now  he  moved  for  a  second  certiorari,  which  was  denied; 
'■*-1  the  Court  saying   it  may  be  granted  to  affirm,  but  not  to  reverse  a  judgment* 

[  ^6  1         SeeCro.  Jac.  697. 
All  the  de  (b)   Of  the  scire  facias  quarc  executionem  nom, 

mwtpr'ay  ^-  Knox  v.  CosTELLO.  M.  T.   1765.  K.  B.  3  Burr.  1791. 

for  tb^  8ci  A  writ  of  scire  Jacias  quare  eirecutioneiii  no7i  being  brought  by  one  of  tw<T 
re  facias    plaintiffs,  the  Court  said  they  must  all  join. 

quare  ext    ^        2.  Branscombe  v.  Hughes.  E.  T.   1812.  K.  B.   15  East,  646. 
cuttonem       *^  ^^.j^  ^f  ^^-^.^  j'Qf>[(ig  quare  execui'wnem  tion  was  objected  to  on  the  following 
a^iT     •       ground;  viz.  because  it  had  been  issued  before   the  transcript   of  the  record 
JLhe««rc    jj^j   been  actually  delivered  and  filed,  although   after  the  rule  to  certify  the 
cutionem    '^cord  in  error  had  run  out. 

non-may  But  the  Court  said  that,  there  being  nothing  on  the  record  to  instruct  them 
be  saed  oat  when  the  transcript  was  brought  into  court,  they  would  either  take  it  as  return- 
after  ihe  ox  (3(j  generally  at  the  time,  or  would  look  at  the  day  when  the  rule  to  bring  in 
piraiion  of  ^j^^  transcript  was  returnable,  and  would  presume  it  was  returned  on  that  day, 

certify  the  *  ^^  if  there  be  an  original,  he  may  go  to  ihe  Master's  oiTice  in  K.  B.  and  get  a  rale  for 
record  'he  plaintiff  in  error  to  return  his  certiorari;  sne  Com.  115;  2  Ld.  Raym.  1156.     This  iB 

thoaffh  be   ^  four-day  rule,  indorsed  on  the  back  of  the  draft  of  the  sci.  fa.  quare  execuHonem  non; 
fore  the        ^"^  after  filing,  is  served  on  the  plaintiff's  attorney!     In  the  House  of  Lords,  if  the  plain- 
transcript  is  ^i^  pi^^y^  ^  certiorari^  the  clerk  enters  an  award  thereof  accordingly,  within  the  time  al- 
acloally       lowed  to  tffe  plaintiff  in  error  for  the  return  of  the  certiorari,  whether  he  gets  it  retomed 
brought  in  ^^  "°''     ^^^'  ^^  "^^  returned,  the  judgment  of  the  want  of  an  original  is  of  no  eflect,  and 
to  coort       defendant  may  plead  in  nulla  est  erratufHy  and  proceed  to  ailirm  the  judgment;  seoTidd. 
1228.  8th  edit.     Nothing  can  be  returned  contrary  to  the  record;  see  2  Ld.  Raym.  1128. 
The  return  being  made  is  filed  in  the  treasury  of  the  court,  where  the  defendant's  attorney 
should  search  for  it,  the  want  of  an  original  or  bill  being  aided  a(\er  verdict  by  18  Eliz.  c. 
14;  hot  not  after  judgment  by  default  or  confession,  or  upon  demurrer,  or  nul  tiel  record. 
Therefore  if  tho  want  of  an  original  aAer  verdict  be  assigned  for  error,  the  defendaot  may 
confess  by  pleading  in  nullo  est  erratum.     But  if  a  writ  of  error  be  brought  after  a  judg- 
ment by  default  &c.,  it  is  usual  for  the  defendant  to  present  a  petition  to  the  Master  of 
the  Rolls,  for  the  purpose  of  getting  an  original  issued.     This   petition  must  be  presented 
before  the  defendant  in  error  rakes  out  a  rule  for  the  plaintiff  to  return  the  certiorari;  and 
an  order  being  obtained,    a   copy  of  the  petition   should  be  served  forthwith  on  the  ad-* 
▼erse  attorney,  and  if  he  do  not  in  two   or  three  days  make  his  election,  either  to  accept 
the  costs  in  error,  or  prosecute  his  writ,  the  costs  in  error  must  be  tendered  him,  and  if  he 
accept  thereof,  the  defendant  in  error  may  immediately  sign  a  judgment  of  non  prost  and 
after  entering  a  remittitur  take  out  execution  on  the  judgment;  see  L.  P.  E.  SO.     But  if 
he  refuse  to  accept  the  costs,  choosing  to  prosecute  his  writ  of  error,  the  petition  and  order 
should  be  delivered  to  the  cursitor,  who  will  make  out  the  original  writ,  which  must  be  re- 
turned by  the  sheriff,  and  then  filed  with  the  custos  brevium;  see  L.  P.  £.  31 ;  Tidd.  1229< 
8th.  edit' 

t  If  it  be  certified  on  the  pjaintifT's  writ  that  there  is  no  original,  or  warrftnt  of  attorney; 
sec  Cro  Jac.  91;  Cro.  Jac,  277;  or  one  that  is  bad;  see  Rol.  Ab.  765;  Cro.  Jac.  180;  the 
defendant  in  error  may,  at  any  time  before  in  nullo  est  erratum  pleaded,  make  a  sugges- 
tion that  there  is  an  original  or  warrant  of  attorney,  or  a  good  one  of  a  different  kind,  and 
pray  a  certiorari  for  certifying  it.  And  if  a  good  original  be  returned,  the  Court  will  not 
inquire  when  it  was  filed;  or  if  a  bad  one  be  certified,  they  will  disregard  it  and  apply  the 
record  to  that  which  is  good,  and  will  support  the  judgment.  But  it  is  a  rule,  11  Cd^r.  1. 
K.  B.  that ' '  no  certiorari  upon  a  writ  of  error  shall  be  sued  out  or  made  by  any  attorney 
after  a  certiorari  in  the  same  cause  hath  already  sued  out  and  returned,  without  motion  ia 
court  by  counsel.*' 

t  Is  a  writ  issuing  oat  of  tho  K.  B.  where  the  record  is  supposed  to  be,  and  the  ioteut  of 
it  10  to  bring  the  pUintiflf  in  to  asiign  errors;  lee  Tidd.  1222,  8th  edit. 
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3.  Sambridge  v.  Houslev.  T.  T.   1787.  K.  B.  2  T.  R.  17.  And  may 

The  defendant,  in  error  from  C.  B.  into  B.  R.,  gave  an  eight-day  rule  to  ^^  iwned 
certify  the  record;  however,  the  record  was  certified  in  less  time.     The  rule  j™"®^^** 
expired  in  vacation^  and  a  scire  Jaciaa  quare  executiotiem  non  having  been  issu-  record  be 
ed  imnnediately  upon  the  record  being  certified,  returnable  the  first  day  of  the  inc  certifi 
ibllowiog  term,  a  rule  wad  obtained  to  show  cause  why  it  should  not  be  quash-  ed,*  though 
cd  for  irregularity.  it  be  before 

JBut  the  Court  said,  the  proceedings  are  regular.     The  record  was  brought !.    ^'^^l^ 
into  this  court  in  the  vacation;  then  it  remains  as  a  transcript  of  the  last  term,  ^j^^      ^ 
It  is  not  necessary  that  the  officer  should  have  eight  days  allowed  him  to  tran- 
scribe it:  it  is  his  duty,  as  an  officer  of  the  court,  to  transcribe  it  as  soon  as  he  it  may  be 
caD.      And  though  eight  days  are  mentioned,  which  he  is  not  to  exceed,  yet  if  tested  be 
he  can  certify  the  record  in  less  time,  he  should  do  it.  fore  the  re 

4.   Breach  v.  Dickson.  E.  T.  1814,  K.  B.  2  Chit.  Rep.  193.  *"»  ^J!**** 

A.  scire  facias  qiiare  executionem  non  being  tested  before  the  return  of  the  J^"  *^  ^' 
writ  of  error,  a  rule  was  obtained  to  set  it  asidb.  f  57  1 

But  the  Court  said,  they  were  distinct  proceedings,  and  refused  the  jrule.       And  ehonld 
5.  Eden  v.  Wills.  E.  T    1725.  K.  S.   1  Stra.  694.  be  retama 

The  Court  was  moved  to  quash  a  scire  facias  quare  exectUio  nonj  3fc,  sued  out  hie  on  a  ge 
by  the  defendant  in  error,  to  make  the  plaintiff  assign  his  errors,  because  the  ori-  '*®'J^  return 
ginal  suit  in  the  C.  B.  was  by  bill  of  privilege.     It  was  urged  that  the  scire  fa-  f/'f* '  *®'j 
cta«  ought  to  be  returnable  at  a  day  certain ;  but  this  was  made  returnable  on  [q^  to  the 
a  common  return,  *  natare  of 

And  of  that  opinion  was  the  Court,  because  a  scire  facias  ought  to  be  made  the  proceed 
returnable  according  to  the  nature  of  the  original  suit  below.  iaga  ai  by 

bill  on  a  day  certain .:( 

6.  Moco  v.  Whiting.  T.  T.   1756.  K.  B.  1  Kenyon,373.  And  if 

It  was  excepted  to  a  scire  Jacias  quare  executionem  non,  that  there  were  not  f***"  **•  ?* 
lifleen  days  betfeeen  the  teste  and  return.  The  counsel  on  the  opposite  side  j^  *re*  ^^' 
admitted  the  tenability  of  the  objection.  shoald  be 

16  days  between  the  teste  and  return  by  original.  §  ^ 

7.  Tomkin's  Case.  M.  T.   1799.   K.  B.   2  Salk.  699.  Th     r 

In  all  continued  writs  the  alias  must  be  tested  the  day  the  former  is  return-  r:~®  *. .  ' 
,  I  ^  cannot  is 

•"*^'  *  ^  "00  before 

8.  Millar  V.  Yerraway.  T.  T.   1765*.  K.  B.  3  Burr.  1723.  the  return 

On  the  question  whether  a  scire  facias  on  error  need  lie  in  the  ofUcc  four  of  the  for 
days  before  return,  the  Court  said,  there  is  a  distinction  between  writs  of  sctrc  merwrit* 
facias  in  error,  and  writs  of  scire  facias  against  bail.     It  is  not  necessary  in  ^°d  the  set 
the  former  oase   "  that  the  scire  facias  should  lie  in  the  office  before  the  re-  ***  ^*""^. 
turn,"  though  it  is  necessary  in  the  latter.     And  the  rules  that  have  been  jie^^nr  ^ 
made  for  the  scire  facias  lying  four  days  in  the  office  relate  only  to  writs  of  days  ia  the 
scire  facias  against  bail,  office. 

9.  Sharp  V.  Clarke.  H.  T.  1811.  K.  B.   13  East,  391.  The  rale  u 

The  proceedings  in  this  case  were  by  original.     A  writ  of  error  had  been  appearll  ^ 
allowed.     This  was  an  application  to  set  aside  the  scire  facias  quare  execution  ||^  >''  action 
nem  non.  The  writs  of  testatum  fieri  facias  issued  in  the  cause,  and  all  proceed-  °Z  <>^^»nal 
ings  had  thereon.     It  appeared  that  the  plaintifi  in  error  had  been  ruled  to  g^^^  ^^  ^ 
appear  before  the  quarto  die  post  of  the  return  day  of  the  alias,  writ  of  scire  scire  fact 

*  And  shonld  be  directed  to  the  sherifT  of  the  connty  in  which  the  action  was  laid.     In  "s  quare 
point  of  form,  it  parsnes  the  jadgment  of  the  C.  P.,  the  record  qnd  proceeding  whereof  ^'^ct^'tcfl 
are  stated  to  have  been  brought  fir  certain  caases  of  error  in  the  K.  B. ;  see  Tidd.   1 222.  ^m  non, 
8th  edit.  cannot  be 

t  If  the  transcript  be  brought  in  on  the  eAioign-day  of  the  term,  the  icire  facias  majr  before  the 
bear  teste  on  the  last  day  of  the  proceeding  term;  or,  if  broaght  in  within  the  term,  on  the  ^arto  die 
first  day  of  that  term;  see  2  Cromp.  345;  Imp.  K.  B.  795.  post  of  the 

t  Or  kj  original  nn  a  general  retorn  day,  ubicunque,  &c.;  see  2  Leon.  107.  return  day 

§  Or  if  there  be  two  writs  between  the  teste  of  the  first  and  retorn  of  the  second;  see  2  o^  ^^  *^ 
Cromp.  346;  Imp.  K.  B.  793.  co"d  scire 

(I  Is  given  on  the  scire  facias,  \f  scire  feci  be  retomed;  or  of  the  alias  writ,  if  there/««»«*' 
be  two  nihils  by  bill,  or  on  the  quarto  die  post,  on  the  return  of  the  original;  see  Tidd. 
1223.  8th  edit. 

VOL.  IX.  5 
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fadaa  execuiionem  non  nihil  having  been   returned  to  both  writs.     This  the 
Court  thought  was  irregular,  and  immediately  made  the  rule  absolute. 
[  68  ]  10.  Sanbridge  v.  Housley.  T.  T.  1787.  K.  B.  2  T.  R.  17. 

Formerly,  The  plaintiff  in  error  was  served  with  a  rule  to  appear  to  the  scire  Jacias 
a  rale  to  as  ^j^^g  exectdionem  non,  and  another  rule  to  assign  errors  on  the  same  day.  On 
and  a  rul"  *  *  ^^^^  ^^  ®®*  aside  the  scire  facias,  on  the  ground  that  the  rule  to  assign  errors 
to  appear,  should  not  have  been  served  before  the  rule  to  appear  to  the  scire  facicis  was 
might  be  out^  the  Court  said,  there  is  no  ground  for  objection — the  two  rules  are  con- 
Mired  on  sistent^  being  both  for  the  same  purpose. 
the  aaoie  j  j    j^^^g  ^    Staples.  T.  T.    1795.  K.  B.  6  T.  R.  367. 

ayt  rpj^g  defendant  in  error  obtained  a  judgment  in  C.  P.  in  H.  T.     The  plain- 

S'^l'ttT     **^  ^  error  sued  out  a  writ  of  error,  returnable  the  last  return  of  E.  T,     The 

most  pre     record  having  been  certified  in  Easter  vacation,  the  defendant,   four  days  be- 

eede  the     fore  T.  T. ,  sued  out  a  scire  facias  quare  txccttiionem  non,  tested  the  last  day  of 

former.       Easter  term;  returnable  the  first  of  Trinity.     On  the  first  of  Trinity  term  the 

defendant  in  error  gave  a  rule  on  the  scire  facias,  and  aderwards^  on  the  same 

day,  another  rule  for  the  plaintiff  to  assign  errors  on  the  record.     The  former 

of  these  rules  expired  on  a  Wednesday,  the  latter  on  the  Tuesday  preceding. 

The  plaintiff  in  error  applied  to  the  Court  to  have  the  rule  to  assign  errors 

The  rale  to  discharged.     Per  Cur,     These  rules  are  inconsistent.     The  plaintiff  in  error 

appear  is  a  jg  called  upon  to  assign  errors  before  he  is  required  to  appear.     The  latter 

ro?p"  and    '"^®  should  precede  the  former. 

Sunday  is  '  12.  Goodwin  v.  Sugar.   H.  T.   1817,  K.  B.  2  Chit.  Rep.  192. 

not  reckoti       The  rule  to  appear  to  the  scire  Jacias  quare  exectdionem  non   had  only  been 
.Jd.'**  four  days,  including  Sunday  as  one  of  the  intermediate  days.     On  the  quca- 

o'*^™     tion,  whether  Sunday  waste  be  reckoned,  though  not  the  last  day  ? 
■isned  be'        ^^^  Court  held  that  it  was  not. 

fore  the  ^3.  Wrigut  V.  Peckham.  H.  T.   1812.  K.  B.   15  East,  204. 

t«Ve  fact  Af\er  the  return  day  of  the  scire  facias  quare  execuiionem  non^  sued  out  by  the 
af.eipirest  defendant  in  error,  and  a  rule  to  appear,  and  a  four-day  rule  to  assign  errors 
wit  ma*^"^  served  on  the  plaintiff  in  error,  the  plaintiff  not  having  assigned  errors,  the 
*JJ.j^""'^*°  defendant  entered' up  judgment  on  the  scire  facias,  .and  took  out  execution, 
r  69  ].  ^"  motion  to  set  it  aside,  on  the  ground  that  the  defendant  should  have  waited 
meat  on  the  ^^^^  the  time  allowed  by  the  rule  to  assign  errors  had  expired, 
•cirefaci  The  Court  said  the  execution  was  regular.  The  plaintiff  not  having  a»- 
a#,  ibongh  signed  his  errors  within  the  time  allowed  by  the  rule  on  the  scire  /acta*.— 
the  rale  to  Rule  refused. 

ronfhu  not      ^^^  Relative  to  the  pleadings,  joinder  in  error,  and  demurrer.§ 

expired.*  ^-  Thatcher  v.  Stephenson.  H.  T.   1718.  K.  B.   1  Stra.  144. 

When  a  P^  ^  J^"'  of  error  coram  vobis,  &c.  infancy  was  assigned  for  error;  and  a 

scire  fact  Bcire  facias  to  hear  errors,  was  taken  out,  and  a  scire  feci  returned;  the  defen- 

as  in  aaed    dant  did  not  appear  and  join  in  error,  and  the  plaintiff  applied  to  the  Court  to 

oat,  and      know  what  to  do;  and  they  directed  him  to  put  it  in  the  paper,  without  taking 

defendant    out  any  rule  to  join  in  error.     And,  when  it  came  on,  the  judgment  was  re- 

aoeenot      yersed. 

join  in  er 

ror,  the  ♦  Within  that  time  formerly  the  plaintiff  might  hare  appeared,  and  pleaded  to  the  scire 

plaintiff       facias  as  in  other  cases;  see  Yelv.  6;  Carlh.  40;  3  Salk.  145.     But  by  rule  M.  T.  7  Geo. 

may  pro        1.  that  practice  has  been  discontinued;  see  Sira.  679;  2  Lord  Raym.  1414;  3  Burr,  179^; 

ceed  with    1  T.  R.  465;  and  now  it  is  merely  considered  as  a  means  of  compQlIiog  an  assignment  of 

out  taking   errors;  see  Cromp.  348. 

^nt  a  rule         t  Bat  if  errors  are  assigned,  all  farther  proceedings  on  the  scire  facias  are  stayed;  see 

to  join  in     Tidd.  1223.  8th  edit. 

error;  t  Bat  the  writ  of  error  still  remains  in  for(;p,   and  the  defendant  in  error  can  have  no 

costs,  nnless  he  gives  a  rale  for  the  plaintiff  to  assign  errors;  see  2  Bac.  Ab.  216;  Cromp* 

B47, 

§  In  the  K.  B.  a^  the  parties  have  no  day  in  court  afler  the  record  is  removed,  the  plain- 
tiffin  error  may.  after  he  has  assigned  his  errors,  have  a  sci.  fa.  ad  audiendum  errores 
against  the  defendant,  who  thereapon  may  appear  and  plead;  see  2  Bac.  Ab.  207;  T.  N. 
B.  44.  Bat  in  practice  it  is  nsual  for  the  defendant  in  error  by  consent  to  take  volnntary 
notice  of  the  assignment  of  errors,  which  consent  is  testified  by  his  pleading  in  nnllo  ester- 
imtntu,  and  then  there  is  no  oocasion  for  a  sci.  f<i.  ad  audieadam  errores;  see  Carth.  41« 
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2.  Walmsley  V.  RosoN.  T.  T.   1744.  K.  B.  2  Stra.  1210.  [60    1 

After  judgment  for  the  defendant,  the  plaintiflT  brought  a  writ  of  error,  and  Or  moving 
assigned  infancy  in  the  defendant,  and  appearance  bj  attorney ;  then  took  out '?''  ^  ^nci 
a  8cire  facias  to  hear  errors,  and,  after  a  scircyici  returned,  entered  the  default,    "J^  ^^  . 
and,  on  producing  the  record,  the  judgment  was  reversed  on  motion,  without  ca„^fml,^ 
making  it  a  concilium,  or  putting  it  in  the  paper.  paper. 

3,  Jeffry  v.  Wood.  T.  T.   1720,  K.  B.   1  Stra.  439;    S.  C,  2  Ld.        if  plaintiff 

Raym.  883.  &93ign  error 

The  plaintiffln  error  assigned  errors  in  law  and  in  fact;  and,  on  demurrer  >Q  fact  and 
for  duplicity,  the  question  was,  what  judgment  the  Cpurt  should  give;  and, ]^^»  defen 
after  consideration,  they  ordered  an  entry,  that  it  be  affirmed  according  to  not  dI    d 
Yelv.    58.  5m  ^emar, 

4.  Meredith  v.  Davis.  E.  T.   1701.  K.  B.   1  Salk.  270.  3^    j^^j 

On  a  writ  of  error  brought  on  a  judgment  given  for  the  plaintiff  in  ejectment  \ng  in  nul 
in  the  grand  session  of  Wales,  aAer  verdict,  the  general  errors  were  assigned,  lo  esterra 
and  in  no  error  pleaded.     It  was  argued  and  resolved  by  the  Court,  that,  by  '«'»»  de 
in  nullo  est  erratum,  the  defendant  admitted  the  record  perfect ;  for  the  effect  '^pdAnt  od 
of  his  plea  is,  that  this  record,  as  it  Is,  is  without  error,  therefore  he  cannot  ^"^^.J  ^^^1^  J® 
come  and  allege  diminution  afresh,  and  say  that  there  is  error  by  reason  of  perfect/ 
such  a  defect;  for  that  is  against  his  former  supposal;  and,  by  the  same  rea-the  plea 
son,  he  may  be  let  in  to  allege  a  diminution  more  than  .once,  and  he  may  al-  meaniog 

The  Exebeqver  Chsoiber  not  having  the  record  beforo  them»  bat  only  a  transcript,  do     ^^\'*® /^ 
not  award  a  sci.  fa.  ad  aodiendutn  errorea,  bat  notice  is  given    lo  the  parties  concerned;  1  ^^'    "| 
Veat.  34.     And  in  the  House  of  Lords,  the  plaintiff  must  get  a  peer  to  move  tho  hoase-that,  Pf^^l*^    . 
en  assigniiig  errors,  the  defendant  may  appear  and  make  his  defence.     In  error  to  reverse 
a  common  recovery,  there  oaght  to  be  a  sci.  fa.  against  the  tertenants,  ad  aadiendam  pro-  ^     error, 
cesmm  etrecordam;  1  Leon.  290;  1  Lev.  72;  Carlb.  Ill;  bnt  to  this  they  can  only  plead 
a  release  of  errors;  1  Bar.  860. 

T9  :ihe  assig^tmentof  errors,  the  defendant  may  plead  or  domnr.  Pleas  in  error  ore  com* 
moa  or  special:  the  common  plea,  or  joinder,  as  it  is  more  frequently  called,  is  in  nalloesC 
erratamy-or  that  there  is  no  error  in  the  record  or  proceedings;  which  is  in  the  nature  of  a 
demarrer,  and  at  once  refers  the  matter  of  law  arising  thereoa  to  the  judgment  of  the 
Coort. 

Special  pleas  to  an  assignment  of  errors  contain  matters  in  confession  and  avoidance,  as 
a  release  of  errors  or  the  statute  of  limitations,  to  which  plaintiff  may  reply  or  demur,  and 
proceed  to  trial;  see  6  T.  R.  544. 

If  the  plaintiff  in  error  assign  an  error  in  fact,  and  the  defendant  in  error  would  put  in 
iflsae  the  truth  of  it,  he  ought  to  traverse  or  deny  the  fact,  and  so  join  issue  thereupon,  and 
not  say  in  nullo  est  erratum;  for  by  so  doing,  ho  would  acknowledge  the  fact  alledged  to 
be  tra&;  1  Rol.  Abr.  763.  But  when  an  error  in  fact  is  assigned,  if  the  defendant  would 
acknowledge  the  fact  to  be  as  alleged,  and  yet  insist  that  by  Taw  it  is  not  error,  he  ought 
to  rejoin  in  nullo  est  erratum.  Hence  it  appears,  that  if  an  error  in  fact  be  well  assigned, 
in  nntlo  est  erratum  is  a  confession  of  it;  for  the  defendant  ought  to  have  joined  issue  there- 
on, 90  as  to  have  it  tried  by  the  country;  but  if  an  error  in  fact  be  assigned  that  is  not  as- 
Bignable,  or  be  ill  assigned,  in  nullo  est  erratum  is  no  confession  of  it,  but  shall  be  taken 
only  for  a  demurrer;  2  Bac.  Abr.  218;  but  see  Garth.  338. 

?'  If  error  be  alleged  in  the  body  of  the  record,  in  nullo  est  erratum  is  a  good  rejoinder;  for 
thifl  shall  put  the  mstter  in  the  judgment  of  the  Court,  the  record  being  agreed  to  be  as  sta- 
ted; 1  Rol.  Abr.  763.  do,  if  error  be  alleged  in  a  matter  of  record,  which  is  not  of  the 
body  of  the  record,  bnt  in  a  collateral  thing,  as  that  there  is  no  record  of  re-summons,  in 
nallo  est  errtftam  Is  a  good  rejoinder;  for  if  the  pUintifTin  error  do  not  allege  diminution, 
and  thereupon  procare  a  certificate  from  the  inferior  court,  that  (iiere  is  not  any  re-summons 
before  the  rejoinder  entered,  the  assignment  is  of  00  effect,  but  void,  inasmuch  as  this  is  to 
be  tried  by  the  record  itself,  and  no  diminution  can  be  alleged  af)er  rejoinder  entered;  and 
though  the  defendant  confess  tho  error,  yet  the  Court  ought  not  to  reverse  the  judgment, 
till  they  are  satisfied  it  is  erroneous,  by  the  record  itself;  see  1  Rol.  Ab.  764.  And  the 
plea  or  joinder  in  error  &c.  is  engrossed  on  four-penny  stamped  pnper;  55  Geo.  8.  c,  186; 
5  Geo.  4.  c.  41.;  and  if  common,  need  not  be  signed  by  counsel.  In  the  King's  Bench, 
it  is  delivered  to  the  plaintiff 's  attorney ;  see  Tidd.  1230.  8th  edit.  In  the  Exchequer 
Chamber,  or  House  of  Lords,  it  is  filed  with  the  clerk  of  the  errors,  or  clerk  in  parliament, 

*  Though  the  parties  are  bound  by  their  own  admission,  and  that  equally  so  as  to  every 
part  of  the  record,  yet  no  admission  of  the  parties  can  restrain  the  courts  from  looking  into 
the  record  before  them;  see  2  Ciomp.  270;  1  Stra.  440.  tlence  it  is  a  general  rulo,  that 
at  any  time  pending  a  writ  of  error,  whether  before  or  afier  errors  assignedi  or  even  aAer 
in  nolle  est  erratum  pleaded,  1  Rol.  Ab.  764;  the  courts  ex  officio  may  award  neertiorari; 
ifldtbey  nay  do  this  to  supply  a  defect  in  tho  body  of  the  record;  see  S«Ik.  270. 
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lege  it  ffi  injmtam;  that  the  party  was,  therefore,  bound  by  this  admission^ 
and  that  equally  as  to  all  parts  of  the  record.     But  the  Court  were  not  fore- 
closed, the  writ  of  error  being  a  commission  to  them  to  examine  the  errors. 
[61   1  5.  Landon  v.  Pickering.  M.  T.   1744,  K.  B.  2  Stra.  1215. 

A  plea  of  On  error  of  a  judgment  in  C.  B.,  of  Michaelmas  term,  10  Geo.  2.,  iu  debt, 
a  release  of  after  assigning  the  want  of  an  original,  and  verifying  the  same,  the  defendant 
tainS*in  a" '"  ^^^^^  pleaded  a  release  of  errors,  dated  the  13th  of  November,  10  Geo.  2., 
warrant  to  with  an  averment,  that  there  was  no  other  judgment  between  the  parlies, 
confess  a  And  the  plaint  iff*  in  error  craving  oyer  thereof,  it  appeared  that  the  warrant  of 
jadgment  is  attorney  and  release  of  errors  were  both  in  one  instrument,  dated  the  13th  of  < 
pood,  tho*  November;  on  demurrer,  it  was  insisted,  that  it  could  not  be  applied  to  the 
It  be  given  ju^gn^ent  in  question,  which,  on  the  oyer,  appeared  to  take  its  rise  only  on  the 
mwi^  ifit^  13th  of  November;  whereas,  the  judgment  on  record  was  generally  of  Mi- 
be  ddted  in  chaelmas  term,  and  referred  to  the  first  day  of  the  term;  and  there  was  nothing 
the  term  infer  the  release  to  operate- on  when  it  was  given.  And  Cro.  £1.  837;  5  Co. 
which  the    70.  b.;  28  Allen,  71;  and  Salk.  197.  were  cited. 

jadgment         p^^  q^^,      j^j^^  ^^^  iostruments  are  very  consistent,  if  we  take  in  the  legal 
fid*np.°  ^'    relation,  as  we  ought  to  do,  in  order  to  give  every  part  of  the  deed  its  proper 
operation;  and  then  it  will  stand  as  a  judgment  the  23d  of  October,  and  a  re- 
lease after.     It  would  overturn  many  judgments  by  confession,  if  what  the 
plaintiff  in  error  contends  for  should  be  allowed;  the  judgment,  therefore, 
roust  be,  that  the  plaintiff  in  error  takes  nothing  by  his  writ. 
Bat  such  a         6.  Carleton  v.  MoRTAUGH.  H.  T.   1702.  K.  B.  3  Salk.  399;  S.  C.  - 
plea  most  2  Ld.  Raym.  1005. 

lay  aoe  To  error,  the  defendant  pleaded  a  release  of  errors,  but  laid  no  venue  on 

«««•  demurrer.     The  Court  held  the  objection  good. 

Infancy  can  7.  Aland  v.  Masox.  H.  T.  1729.  K.  B.  2  Stra.  861;  S.  C.  2  Lord  Raym. 
"^^^«P^«*  1433;  S.  C.  Fitz.  114, 

ror  bafthe  ^°  ^  ^^**  of  error  brought  on  a  judgment  from  the  B.  R.  in  Ireland,  where- 
parol  ii^  ^he  judgment  was,  that  the  parol  shall  demur,  and  that  the  nonage  cannot 

sboald  de  be  pleaded  again,  the  Court  of  Error  in  England  said:  the  judgment  for  the 
tnxtr.  parol  to  demur  must  be  affirmed. 

On  issue        (O)  Relative  to  the  issuE,f  trial,  and  jurisdiction  of  the  court  op 

joined  in  er  ERROR. 

«°y/,7h^        1.  Walker  v.  Stokoe.  H.  T.   1696.  K.  B.   I  Ld.  Raym.  151;  Carth. 

r  g2  "1  369;  S.  C. 

proceedings  -^  ^"^  ®^  error  being  brought  coram  vobis  residety  it  was  moved,  that  the 
are  entered  writ  of  error  coram  vohis  he  entered  upon  the  same  roll  with  the  former  writ  of 
on  the  game  error  and  it  beinof  apparent  upon  the  former  writ  of  error  that  it  was  returna- 
roll  as  the  \j\q  before  the  King  and  Queen,  and  this  before  the  King  only,  it  was  quashed. 

ind^ment  '-  *  ^"^  where  there  are  several  plaintif&  in  error,  the  release  of  one  shall  not  bar  the  oth- 
■'  ^  *  ers:  see  Cro.  Eliz.  648;  Cro.  Jac.  116;  S  Mod.  136. 

t  As  to  the  trial  in  the  Exchequer  Chamber,  there  are  no  more  than  two  retarn  days  in 
every  term;  one  is  called  the  general  affirmance  day,  being  appointed  by  the  jadges  of  the 
Common  Pleas  and  barons  of  the  Exchequer,  to  be  held  a  few  days  after  the  beginning  of 
every  term,  for  the  general  affirmance  or  reversal  of  judgments;  the  other  is  called  the  ad- 
joarnment  day,  which  is  osnally  held  a  day  or  two  before  the  end  of  every  term.  On  the 
first  of  these  days,  judgments  are  affirmed  or  reversed,  or  writs  of  error  non-prossed;  the 
intent  of  the  latter  is  to  finish  such  matters  as  were  leA  undone  at  the  former;  on  which 
last-mentioned  day  also,  as  well  as  on  the  first,  judgments  may  be  affirmed  or  reversed,  or 
writs  of  error  non-prossed,  on  paying  an  additional  fee  to  the  clerk  of  the  errors,  and  set- 
ting down  the  cause  two  days  before  the  adjcfurnment  day;  see  L.  P.  E.  181. 

The  prooeedings  in  this  court  are  entered  by  the  clerk  of  the  errors,  who  sets  down  the 
cause,  at  the  instance  of  either  party,  without  a  motion  for  a  concilium.     In  making  the 

t  On  error  from  an  inferior  court,  they  are  entered  on  the  roll  of  the  court,  and  entitled 
of  the  term  in  which  the  writ  is  returnable;  and  begin  with  the  writ  of  error  and  return  to 
the  end  of  the  final  judgment;  then  follows  the  judgment  of  non  pros,  for  not  assigning 
errors;  or,  if  they  are  assigned,  the  assignment  of  them;  and,  if  it  be  of  errors  in  fact,  the 
plea  and  replication,  &c.  are  next  entered,  with  an  award  of  the  venire  facias]  or,  if  it 
be  errors  in  law,  there  is  an  entry  of  the  joinder,  with  a  continuance  by  curia  advisare 
vult,  after  which  ihe  roil  proceeds  with  the  finding  of  the  jury,  or  determination  of  the 
Court;  see  Tidd.  1233.  8th  edit 
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2    Cunningham  V.  Houston.  M.  T.  1718.  K.  B.  4  Stra.  127.  [  ^3  ] 

Oa  a   writ  of  error  brought,  the  want  «f  an  original  and   warrants  of  attor-  9"  °"  ***"® 
ney  were  assigned  for  error.     The  defendant  pleaded  a  release  of  errors;  and  *"  »act.  nf 
the  plaintiflT replied  not  his  deed,  and  was  nonsuited.     Thereon  the  Court  was  ^^^  pariv^** 
moved  to  affirm  the  judgmenty   but  the  Court  directed  it   to   be  put  in  the  pa-  niast  move 
pjor  for  argument.  to  put  iho 

3.  Johnson  v.  Prescote.  M.  T.  1811.  C.  P.  4  Taunt.  147.  canse  in  the 

No  one  appeared  for  the  plaintiff  in  error;  and  the  defendant   in   error,  who  papo*"  fo"" 
appeared  by  the  counsel  had  not  delivered  his  paper  books,  and  consequently  "'8""'®"^- 
not  entitled  to  be  heard.     The  Court  felt  disposed  to  punish  such  neglect,  by  ^"  ""  '^?« 
reversing  such  judgment.     But  they  also  thought  the  plaintiff  in  error  ought  eUhe7par*tv 
to  be  heard;  they  therefore  gave  the  defendant   leave   to  deliver   his   paper  neglect  to 
books,  and  to  be  heard  the  next  day  for  hearing  cases  in  error,  on  payment  of  deliver  the 
two  guineas  costs.  books,  J 

4.  Campbell  v.  French.  H.  T.  1795.  K.  B.  6  T.  R.  200.  judgment 

In  debt  on  three  bonds,  described  in  three  counts  of  the  declaration,  to  each  hapg^f'   • 
of  which  there  were  several  pleas  which  brought  on  several   replications  and  en  against 
demurrers,  the  court  of  C.  P.  gave  judgment  for  the  dafendant  on  the  plead- the  party 
ings  on  the  Q^si  count,  and  for  the  plaintiff  on  those  relating  to  the  second  and  neglcrting. 
third  counts.  The  defendant  brought  error  to  reverse  the  judgment  on  the  sec- Where  two 
ond  and  third  counts;  and  the  plaintiff  joined  in  error,  praying  that  the  judg- di^^i^^' 
ment  aforesaid  in  form  aforesaid  given  might  be  in  all  things  affirmed.     TheJ°^S??^"^. 
questions  were,  Ist,  whether  the  Court  of  Error  could  give  such  a  judgment  ^^  fame're 

entry,  after  setting  forth  the  writ  of.  error  and  retarn,  and  the  proceedings  in  the  Coart  of  cord,  upon 
King's  Bench,  a  daj  is  given  to  the  plaintiff  to  assign  error?;  after  which,  the  assignment  ono  alone 
of  errors,  and  other  subsequent  proceedings,  are  entered  on  the  retain  days  they  are  put  of  which 
iot  with  a  separate  placita  for  each  day;  see  L.  P.  E.  175.     It  is  a  rule  in  the  Exchequer  error  is  as 
Chamber ^that  **  no  copy  of  error  and  record  thereupon  be  delivered  to  the  justices  or  ba-  signed,   the 
fons,  before  the  attorney  for  the  plaintiff  in  error  shall  have  given  ten  days'  notice  to  the  court  of  er 
clerk  of  the  errors  in  the  Excheqaer  Chamber  that  the  error  assigned  in  the  record  is  to  be  ror  cannot 
argued  before  the  said  justices  and  barons,  for  both  parties;  and  that  the  attorney  for  the 
plaintiff  shall  deliver  four  copies  to  the  justices  of  the  Common  Pleas,  and  the  attorney  for 
the  defendant  shall  deliver  four  other  copies  to  the  barons  of  the  Exchequer,  four  days  bo- 
fore  the  bearing  of  the  cause;"  R.  E.   33  Car.   2.  imp.  K.  B.  788.  789.     To  enable  the 
parties  to  deliver  these  copies,  a  transcript  of  the  proceedings  is  made  for  them  by  the  clerk 
of  errors. 

la  the  House  of  Lords,  when  the  defendant  hath  joined  in  error,  the  cause  is  set  down* 
on  the  motion  of  a  peer,  to  be  heard  in  turn;  after  which,  if  the  house  is  likely  to  be  soon 
up,  either  party  may,  on  petition,  of  which  two  days'  previous  notice  should  be  given  to 
the  other,  have  the  cause  appointed  for  a  short  day;  and  when  a  day  is]appointed  forbear- 
ing the  canse,  the  same  cannot  be  altered  but  upon  petition;  and  no  petition  can  in  such 
case  be  received,  unless  two  days'  notice  thereof  be  given  to  the  adverse  party,  of  which 
notice  oath  is  to  be  made  at  the  bar  of  the  House;  Ordo  Dom.  Proc.  die  Merc.  22  Dec. 
1703.  Previous  to  the  argument,  the  cases  for  both  parties  must  be  drawn  up,  and  signed 
by  counsel;  Id.  die  Mart.  19  Ap.  1698;  and  see  Id.  die  Merc.  24  Feb.  1813;  and  it  is  usu- 
al for  each  party  to  deliver  250  printed  copies  of  them  at  the  Parliament  office  four  days 
at  least  before  the  hearing.  Id.  die  Mart.  12  Jan.  1724;  some  of  which  are  given  to  the 
lords,  and  others  to  the  judges. 

On  the  day  appointed  for  argument,  the  counsel  for  the  parties  are  heard,  being  previ- 
ously instructed,  and  furnished  with  the  copies  of  the  paper  books,  or  printed  cases;  and, 
if  there  be  no  argument,  one  of  them  moves  for  judgment  of  affirmance  or  reversal.  If 
the  errors  be  argued,  one  counsel  only  is  heard  on  each  side,  in  the  King's  Bench;  the 
counsel  for  the  plaintiff  in  error  begins;  the  counsel  for  the  defendant  is  then  heard,  and 
the  plAintiff's  counsel  replies.  In  the  House  of  Lordn,  no  more  than  two  counsel  can  be 
heard  on  each  side,  2  Cromp.  329;  and  one  counsel  only  to  reply;  Ordo  Dom.  Proc.  die 
Sab.  2  Mar.  1727;  see  Tidd.  1285.  Stbedit. 

*  And  then,  on  producing  ihe  poatea,  the  Court  will  give  judgment  according  to  the 
finding.  In  this  case  the  defendant,  as  well  as  the  plaintiff,  may  carry  the  cause  down  to 
trial,  without  a  rule  for  trying  it  by  proviso;  see  Tidd,  1233.  6th  edit.  If  the  clerk  make 
a  mistake  in  entering  the  assignment  of  errors,  and  joinder  of  a  wrong  term .  it  may  be 
amended;  Dunbnr  v.  Hitchcock,  3  M.  &  S.  691;  abridged  nnte^  Amendment. 

t  In  K.  B.,  either  party  may  move  for  a  cociliuniy  draw  up  and  serve  the  rule,  enter 
the  cause,  with  the  clerk  of  the  papers,  and  proceed  to  argument,  as  on  demurrer;  see 
Tidd.  123.  125,  8th  edit. 

X  Previous  to  the  day  of  argument,  copies  of  the  books,  or  proceedings  io  error,  should 
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examine  there?  or,  second,  whether  they  were  confined  to  the  second  and  third  counts 
the  siiffi       of  the  declaration,  and  the  proceedings  upon  them? 

tho^oiher  *       ^^^  ^"^*      ^^  ^^®  perfectly  .satisfied  we  cannot  examine  the  whole  record, 
because  there  are  two  separate  and  independent  judgments,  given  by  the  Court 
of  Common  Pleas,  on  one  of  which  no  error  is  assigned, 
r  g4'  -]  5.  Rex  v.  Willev  H.  T.  18I.i.  K.  B.  1  M.  &  S.  183. 

And  the  -^  ^^^^^  of  error  had  born  br  nght  on  a  judgment  of  conviction  for  felony,  at 

Court  can  tho  quarter  sessions.  Besides  the  record  of  conviction,  the  justices  had  also 
look  to  ihai  returned  the  record  of  a  formal  acquittal.  The  counsel  for  the  defendant  be- 
rotarn  on  y  Jq^v  endeavoured  to  sh  >w  that,  by  coupling  the  two  records  together,  it  was 
which  has  apparent  that  the  defendant  had  already  been  acquitted  of  the  same  offence  of 
porsQdnt  to  which  he  was  afterwards  convicted,  and  that,  ahhough  this  was  not  speciall/ 
theexigen  a^^signed  as  error,  yet  i\\e  Court  would  take  notice  of  it  under  the  general  as- 
cy  of  the  signment.  The  defendant  ought  to  have  been  discharge  d  from  the  said  indict"- 
the  writ.     mont. 

S  d  per  Cur.     We  can  only  look  to  that  return  which  was  made,  accordi.ig 

Iran  insutfi^Q  ^j^^  exigency  of  the  writ.     The  record  of  acquittal  forms  no  part  of  such  re- 

cient  ver      *  °        *' 

diet  l)e  *"^°- 

found  in  iho  6.  Parker  V.  Wells.  E.  T.   1787.  Error.  1  T.  R.  78:3, 

court  below      On  error  from  K.  R.  to  the  House  of  Lords,   a  question  submitted  to  the 

the  Con.  I    jndfres  was,  if  the  finding  in  a  verdict  be   insufficient,  what  award   ought  to  be 

**^i^/  "^       made  on  such  finding?  The  judges  were  of  opinion,  that  a  writ  of  venire  fdcias 

the  f  1    "     f/^*  noro  ought  to  be  awarded;  whereupon,  it  was   accordingly   adjudged,   that 

court  to       ^^®  ^-  ^^'  ^o  award  a  venire  facias  dt  novo. 

award  a  ve  (P)    RELATIVE    TO   THE    SUM   RECOVERABLE. 

Hire  de  no  U  ZivcK  v.  Langton.  E.  T.  1781.  K.  B.  2  Doug.  751. 

^^'  The  defendant  brought  a  writ  <>r  error  in  this  Court,  upon  a  judgment  in  the 

A  Court  of  Common  Pleas,  of  the  county  palatine  of  Lancaster,  which  judgment  below 
Error  amy  being  affirmed,  a  rule  was  obtained  to  show  cause  why  the  Master  should  not 
giveiuter  compute  interest  on  the  sum  given  by  the  jury  on  the  writ  of  inquiry,  from  the 
est  as  ddraa  ^^y  of  signing  final  judgment  below  down  to  the  time  of  the  taxation  of  costs, 
snm*'reco*  and  why  the  same  should  not  be  added  to  the  costs  taxed  for  the  plaintiHT.  Af- 
vered  by  ter  cause  shown,  the  court  said,  after  the  result  of  a  strict  inquiry  into  the  prac- 
the  origioal  tice  of  all  the  courts,  they  were  of  opinion,  that  ^'damage,"  in  the  stat.  of 
judgment  Hen.  7.,  must  mean  something  different  from  costs,  as  both  words  are  used; 
on  the  affir  jj,^^  ||jg  question  was,  what  was  to  be  the  rule  for  assessing  the  damage  ?  In 
thereof       ^^'^  case,  the  mterest  ought  to  be  the  measure  of  the  datnage,  the  action  being 

for  a  debt;  but  that,  in  a  case  of  another  sort,  the  rule  might  be  different. — 

Rule  absolute. 
In  the  Ex  2.  SHEPHERn  V.  Mackreth.  H,  T.  1794.  C.  P.  2  H.  Bl.  284. 

chequer  Bv  S  Hen.  7.  c.  10.,  to  prevent  error  being  brought  for  delay,  double  costs 

Chuaibfr,  are  jihsoluKlv  piven  in  all  casos,  and, under  particular  circumstances,  damag- 
it  IS  H  ni..f    f^  :i]<),  at  the  cl,-;oi<tion  oi'thi' Cofirt.     That   rule  lets   in  applications  to  the 

V-  M-*  m  ;ill  ca-(  s,  n  h  rh  it  is  cnti{».*Iy  in  thoir  discretion  to  refuse  or  comply 
. •.!:«].  il'compliod  wifh,  i-'  i\\  i(\e  «jiiniitit\  of  recompense.  On  error  in  an 
•  .  -1  '••  :\t*r^^:\r\'?  !,j:1.  ,hv  court  r(."'''VO'l  it  to  the  <:Icrk  of  the  errors  to 
ihw;  aiii.'j.  ,?'•  '.•  •  •  f  .<•  ;•  ri.  .it  •(".'.  t  rr  ='  \i.\-ir  ti-..  .iii-Micmcc  of  the  final  judgment  in 
ance;  f  ,., 

^^    ■  •>.    .-•■-      m'     ;■.      '-'.^        ^      .'.   7  Taunt.  244. 

P  '  iip  d    *  •  ;ln:  t  !::     .f.-  ..'.  r.   i  Jjiiidavir^  tliat,  in  tho  usual  course  of  deal- 

not  do  s.  '^-^»  '^'^  '  '-  \-^  p.v'.a  .;n  t:io  ha!anc«  .^  nud  that  in  the  court  below,  interest 
npon  til- «v '^'^^  hcen  allowed.  But  tho  i'^xchequer  Chamber  held  that,  in  the  ordinary 
idence  oJ'.if  up"5n  t'ne  whole  record  as  they  would  have  given  if  the  cause  had  originated 
fidaviit,  bat  [^^  delivered  (as  on  demurrer)  by  the  plaintiff,  or  his  attorney,  on  unstamped  paper,  to 
®"v  }  ''^^  t.hief  justice  and    senior  judge;  and  ijy  the  defendant  or  his  auorney,  to  the  two  other 

which  ap  judges;  in  which  should  be  inserted  the  names  of  the  counsel  who  signed  the  pleadings; 
pears  on  mif]  the  exceptions  intended  to  bo  insisted  upon  in  argument,  should  be  marked  in  the 
the  record,  margin    see  Tidd  1234,  8th  edit. 

*  Each  court  of  appeal  may  reyerse  or  affirm  the  judgment  of  the  Court  below»   and 
i^one  are  fiaal  txcept  the  Hoiue  of  Lordt;  aee  8  Bla.  Com.  410. 
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exercise  of  its  discretion,  it  did  not  give  interest  upon  the  evidence  of  affida- Tn  ab  aeti»B 
vits,  but  only  on  that  which  appears  on  the  record.  °"  *  ^^^f{ 

4.  Entwisle  V.  Shepherd.  M.  T.   1787.  K.  B.  2  T.  R.  79.  hl^^Lw  af 

In  an  action  on  a  judgment  recovered  in  C.  P.,  the  defendant  brought  or-fl,„,gj  „„ 
ror  in  K.  B.,  and  then  in  Parliament.     On  a  rule  to  show  cause  why  the  pro-  error,  the 
ceedtngs  in  this  action  should  not  be  staid,  pending  error,  jnry  may 

Duller,  J.,  said:  it  is  now  settled,  that  the  party  is  to  pay  interest  on  the  8'^ J  *"***'i, 
judgment;  and  provided,  by  the  course  of  the  court,  interest  is  not  comnut'  d  J'."**''^'"  *"• 
in  the  allowance  of  costs,  the  jury  may  give  interest  in  the  name  of  damage^  |'  ^  j,^  ;f -^ 
from  the  time  of  signing  it,  h.i**  not 

5.   GoLDiNG  V.  DiAs.  T.  T.   1808.  K.  B.   10  East,  2.  been  inda 

An  avowal  in  replevin  for  rent  in  arrear,  for  whom  verdict  and  judpn»0Pt  ^'  '^  *".  ***« 
was  given  below,  which  were  affirmed  on  a  writ  of  error,  showed  enu-r  ju^n-rst  *^"?  "  '" 
a  ru!e  obtained,  praying  that  the  defendant  in  error  might  be  allowofi  i    «'     >'  p  '  * 
on  the  sum  recovered  by  the  judgment  below,  by  force  of  3  II.  7    «•        .. '  "|y*l"|",, 
which,  after  reciting  that  writs  of  error  were  often  brnur»ht   ^nr  H.  '»  .,  j^  ,'^^^ 

that,  if  any  dtfcndanl  or  icnanl  aaainst  whom  jiKhTni«r»t  i:  ::*\'  •    ,..  

error  or  reverse  it,  in  delay  of  cxocu-i.^n  if  i  i'';^  \  nt  '.  "  »   ■  •""  •« 

son  against  whom  the  writ  «  f  error  is  «'i  »i    :  .  ;  ...  ■      •    d 

ibr  the  delay  and  vexation.      H>U  t'.»   i  *  ...    am.  ii,.*:  t.. 

"was  not  entitled  to  be  all  .wrd  i',.   r.  :•     i.  l.  •  rv.i   <    '^     •:  ••  I  '-.  '  ^"     ^^j 

H.  7.  c.  10,  which  is  cunfiaod  to  J5Hl;Xi.iorir>' ?.  I   .-..'Hii',-        ,-.  ''.  ^  f^,  ,.g  j,f 

affirmed  on  a  writ  of  error.  0.'  )  |{.  7. 

6.  FiiiTH  V.  Leroux.  M.  T.   17U7.  K.I5.  ^iT.  R.  57.  n.  S.  P    \      .    i  I   ':    '^   ='•. 
I8I9.  Ex.  6  Price,.  333.  ScmMo  c  .ii'ra,  Anon.   11.  T.    \iU.^.  C    i'     j  ;;, 
Taunt.  722. 
The  plaintiff  having  recovered  a  ju'lj^ment  ai^ainst  the  dofondaut  in  tho  oii-  i,*..  .i.iM«!o 
ginal  action,  the  defendant  brought  a  writ  of  error  in  the  Exchequer  Chaiuber,  P  ^.^  interest 
iand  put  in  bail.     The  judgment  was  affirmed,  the  sum  recovered  not  being  ^'^'^\''*®" 
paid,  debt  upon  the  recognizance  was  brought  against  the  bail;  the  question    /'  !.""*.  ° 
was,  whether  the  plaintiff  was  entitled  to  interest  between  the  times  of  signing  ^J^  ^^|  |    . 
judgment  in  K.  B.,  and  the  affirmance  in  the  Exchequer  Chamber.  judgment 

The  Court  said:  the  bail  engage  to  pay  the  principal  sum  recovered  in  the  and  tlie  af 
original  action,  and  the  costs  in  error;  therefore,  to  say  they  were  liable  forfinnance; 
interest  between  the  signing  judgment  below,  and  affirmance  in  the  Exche-  ^°^  ^^^7 
quer  would  be  making  them  answerable  beyond  their  engagement.     Asto!^®  aiier  af 
the  interest  due  subsequent  to  the  time  of  the  affirmance,  that  stands  on  a  dif-^  contract 
ferent  ground,  because,  when  the  judgment  is  affirmed,  it  becomes,  from  that  to  make 
time,  the  debt  of  the  bail;  and,  if  an  action  were  brought  on  that  judgment,  good  to  the 
the  jury  might  give  damages  for  the  detention  of  the  debt,  so  as  to  include  in- "<5<^epio«"  of 
tercst  up  to  the  lime  of  final  judgment.  *  *"V  *® 

7.  FuRLONOc  V.  RucKER.   II.  T.    1812.  C.  P.  4  Taunt.  250.  "eTa^he 

A:  B.  having  immediate  occasion  for  500/.  applied  to  C.  D.  to  accept  a  bill  dividend  of 
for  that  sum,  and  it  was  agreed,  in  case  upon  the  settlement  of  E.  F.'s  a^air.^  a  hunk 
less  than  that  sum  shall  be  coming  to  them,  A.  B.  engaged  to  make  good  \\\v.  rap»V  rs 
difierence  immediately.     In  error  on  a  judgment  on  this  contract  being  affirm-  V']"  «'"»"*<* 
ed,  the  jury  gave  a  judgment  for  principal  and  interest,  the  Court  thonirl.t  ^,'^    "  |'^|^*^^^ 

C.   D.   might  be  considered  as  having  paid  the  mone)^  on  the  bill,  and,  that  of |,,j|^ 

this  was  only  a  circuitous  way  of  reimbursement.     Rule  absolute,  to  compute  nri  s  in 
interest.  urKi* 

8.  Ikin  V  Bradley.  E.  T.   1818,  Ex.  5  Price,  536;  S.  C.  2  Moore,  206;  .^u.  inao 
S.  C.  8  Taunt.  250.  S.  P.  Gwyn  v.  Godbv.  Ex.  1812.  C.  P.  4  Taunt.  346.    action 


ci  r 


On  motion  for  interest  on  the  affirmance  of  a  judgment  in  asaumpsit,  brouprht  l'*^''^ 


mot  a 
er  to 


to  recover  a  balance  due  to  the  defendant  in  error,  on  account  of  money  de-  ^..^oyer  the 
posited  by  him  at  a  banker's.  The  house  consisted  of  a  firm  of  which  the  plain-  huiance  de 
tiffin  error  was  the  surviving  partner.     It  was  proved  to  be  the  custom  of  the  puoited,  the 
Bank  in  this  case  to  allow  interest  at  the  rate  of  4/.  per  cent,  per  annum.  The  ^'onriallow 
Court  ordered  it  to  be  calculated  at  that  rate.  *^  mtereit. 

*  So  interest  will  be  allowed  in  error  on  a  jadgment  in  trover  for  bills  of  exchage;  a«t 
Atkias  V.  Wbceltr,  2  N.  R.  201.    Abridged,  ani€,  vol.  ▼.  p.  §40. 
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And  inter  9    Hammel  v.  Abel.  E.  T.   1812.  C.  P.  4  Taunt.  298. 

allowed  on  ^"  asstmpsit  for  the  balance  of  an  account  between  merchants,  ther6  was  a 
merchants*  count  for  interest  on  that  balance.  Judgment  went  by  default.  On  motion 
accounts,  for  interest  on  the  affirmance  of  the  judgment  of  the  Court  below,  the  Court 
So,  where   made  the  rule  absolute,  &c. 

goods  were  iq.  Middleton  v.  Gill.   E.  T.   1812.  C.  P.  4.  Taunt.  298. 

f°  b^  ''^biii  '^^^^  action  was  brought  for  the  non-payment  of  the  price  of  hemp,  to  be 
which  was  P"*'^  ^^^^  ^Y  ^  bill  of  a  certain  dale,  to  be  accepted  by  defendants,  and  which'fhe 
not  given,  cl(  fendants  had  refused  to  accept.  On  a  writ  of  error,  the  question  was  whe- 
j  GT  »  tiicr  interest  oufrJit  to  be  allowed?  The  Court  said,  as  tlio  bill  would  have 
interest  was  hf»rnc^  iutcroht  iVom  the  tim<'  it  brcamr  pav  able,  wo.  eanijut  allow  a  person  to 
allowed  avail  himself  ol' his  wrouir.  and  therrb\  avoid  flio  interest. 
[[«'^'|{»^  II.   Anon.    Tv,  T.   ir.i  \  (\  F.   1  'I'Hunt.  87»i. 

bill  would  ^"  a-^fumps'i!  on  a  (Mnitrurt,  whereby  thr  plaint:']' ni  error  aeknowlcdfjed  that 
have  li«  he  owed  the  del'endaiit  a  certain  sum,  lor  which  he  had  triveu  a  promissory 
coniK  due.  nolo,  deposited  title  deeds,  Jind  undertaken  to  execute  a  mortgage  thereof. — 
And  int.r  On  :i.  ph  ation  for  interest  on  the  affirmance  of  the  judgment,  it  was  stated, 
csi  will  bo  th;st  is,  M.  T.  1812,  interest  had  been  allowed  on  an  agreement  promising  to 
L'lN'.ji  in  a\   ^  ^.,.  .,  !,,..j,d,     ^^ll^.  Court  made  the  rule  absolute. 

j;*";;^;';;^  _;^  \  t.    :Mmtii:;l  v.  M:^.k:n.    K.  T.  1815.   C.  p.  6  Taunt.  117. 

on  a  pro  '*  1  m  jmIj-  !'r  interest  on  fl"'  at'iinaiw  e  of  a  judgment,  it  appeared  that  an 

inise  to  give  action  had  been  brought  against  the  defendant  for  the  produce  of  stock  which 
a  mortgHge.  defendant  had  sold  out  under  a  power  of  attorney,  without  plaintiff's  orders, 
&o,  for  the  and  converted  the  produce  to  his  own  use.  Many  years  had  elapsed  before 
proceeds  of  the  defendant's  fraudulent  conduct  was  discovered, 

stock  trau  Gibbs,  C.  J.  said:  though  it  is  a  general  rule  that,  where  defendant  is  bound 
6old"out  *^  '"cpay  money  merely  because  he  has  received  it,  the  K.  B.  Court  has  not 
given  interest.  Still,  I  remember  a  case  which  came  before  Lord  Kenyon, 
C.  J.,  where  he  gave  interest  for  20  years  against  a  man  who  had  found  300/., 
And  inter  and  used  the  same  in  his  trade.  I  therefore  think  that  interest  must  be  allow- 
est  and  not  ed  in  this  case. — Rule  absolute. 

diTidenda  23.   Dwyer  v.  Gurrt.  T.  T.  1816.  C.  P.  7  Taunt.  14. 

i^'a^r^''  Upon  a  contract  to  replace  stock,  and  pay  the  dividends  in  the  mean  time, 
mance  on  a^^®  }^U  gc^ve  damages  for  the  value  of  the  stock  and  amount  of  dividends.  In 
judgment  error  on  the  judgment  the  Court  of  Error  held,  that  the  measure  of  interest 
for  the  va  was  not  the  further  dividends  that  may  have  accrued,  but  interest  on  the  da- 
Ine  of  stock  uiages  given  as  the  value  of  the  capital  stock. 

not  replao  j^    g^^^g  ^    Harrisox.  E.  T.  1797.   C.  P.  1  B.  &  P.  27. 

So' interest  In  error  on  a  judgment  for  liquidated  damages,  the  plaintiff  in  error  was 
was  allow  non-prossed.  On  a  rule  to  allow  interest  from  the  final  judgment  in  K.  B.  to 
ed  in  affir  the  signing  the  judgment  of  non-pros  in  this  court,  the  Court  granted  a  rule  to 
mance  of  a  show  cause,  which  was  afterwards  made  absolute;  the  counsel  in  support  of  it 
judgment  gaying  that  he  could  not  contend  for  the  distinction  between  a  judgment  of 
vros'^        '*^'*~P^^''  **"^  a  judgment  of  affirmance,  as  he  could  find  no  cases,  nor  did  the 

r  (33  1      3  H.  7.  c.  10.  warrant  the  distinction. 
But  upon  15.  Walker  v.  Bayley.  T.  T.  1800.  Ex.  Cham.  2  B.  Bt  P.  219. 

the  affirm  On  the  affirmance  of  a  judgment  in  error  in  action  on  an  attorney's  bill, 
ance  of  the  motion  was  made  for  the  allowance  of  interest,  and  Shepherd  v.  Mackreth,  2 
judgment  jj  gj  ^84.  was  cited.  But  the  Court  said,  the  rule  must  be  refused,  because 
^°^*9  lJ5{[°'^in  the  case  referred  to,  the  attention  of  the  Co\irt  had  not  been  called  to  the 
they  refus  circumstance  of  its  being  an  action  on  an  attorney's  bill, 
ed  interest.  16.  Saxelby  v.  Moor.  T.  T.  1810.  C.  P.  3  Taunt.  61. 

So,  where  Afler  judgment  in  an  action  for  goods  sold,  a  writ  of  error  was  brought, 
the  original  whereupon  the  plaintiff  in  error  was  non-prossed.  On  motion  for  interest,  an 
debt  carri  affidavit  stated  that,  soon  afler  the  original  trial,  the  plaintiff  in  error  stated  in 
ed  no  mtcr  ^  letter,  that  "  he  conceived  that  the  accounts  between  him  and  the  plaintiff 
^t,  unless  ^yg^^  finally  closed  by  the  verdict  of  the  jury," — ^this  was  urged  to  be  evidence 
pearato  of  delay.  The  Court  said:  if  the  cause  of  action  in  the  court  below  be  not  a 
have  been    debt  which  carries  interest^  the  Court  of  Error  will  not  allow  it  on  affinnancei 
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unless  it  be  distinctly  proved  or  admitted  that  the  writ  of  error  was  brought  hroaghi  Cor 
for  delay.     The  facts  in  this  case  do  not  substantiate  that  point. — Rule  re-^®*^y* 

^"^^^-  So,  where 

17.  Powell  v.  Saunders.  T.  T.  1813..  Ex.  Cham.  5  Taunt.  28.  the  judg 

In  assumpsit,  some  of  the  counts  were  for  unliquidated  damages.     The  '"®°'  "  «** 
judi^ment  was  entered  generally.     On  motion  for  interest  on  the  affirmance  of'®'***  .5*°® 
the  judgment,  the  Court  said:  the  verdict  is  taken  on  the  whole  declaration  J^I^J!^^** 
generally;  and  we  cannot  go  into  inquiry  on  what  part  of  the  declaration  the  some 
plaintifi*  below  recovered;  it  might  have  been  on  the  breach  which  is  alleged  counts  be 
in  one  count  for  selling  the  goods  sooner  than  directed;  and  for  that  we  caning  for  anli 
give  no  interest;  the  rule,  therefore,  that  no  interest  can  be  allowed,  unless*!"*****®^ 
the  judgment  be  distinctly  shown  to  be  for  a  debt,  must  prevail.  damages.* 

18.  Anox.  M.  T.  iai6.  C.  P.  7  Taunt.  244.  ^^^  ^^'^^^ 

On  motion  for  interest  on  affirmance  of  a  judgment,  it  appeared  that  the  affirmance 
original  judgment  had  been  in  an  action  on  a  judgment  of  a  court  in  Jamaica,  of  a  Jamai 
in  an  action  for  goods  sold  and  delivered,  andjntereston  the  price  of  the  goods,  ca  judg 
The  Court  said :  we  only  give  interest  in  those  cases  which  bear  it  on  the  face  '"^ot  for 
of  them;  and  we  see  no  reason  why,  because  the  courts  in  Jamaica  arc  used^^®.*^*  '***^' 
to  give  interest  on  those  judgments,  that  wc  should  in  error  give  interest  here,  attaches?"* 
— ^Kule  refused.  •  I  69  1 

19    Bodily  V.  Bellamy.    M.  T.   1760.  K.  B.  2  Burr.   1094;  S.  C.  1        '         * 

Blac.  267. 
On  showing  cause  against  a  rule  which  had  been  obtained  for  the  plaintiff  to  But  on  affir 
show  cause  why,  upon  payment  of  the  whole  penalty  of  the  bond,   together  ming  an  la 
with  all  the  costs  in  this  court,  and  also  the  costs  of  the  writ  of  error  brought  ^'i*'^  jodg 
upon  the  judgment  given  by  this  court,  the  execution  should  not  be  staid,  and  f°®°J  ^^  * 
satisfaction    entered   upon  the  record.     It   appeared,   that  it  was  an  'action  (-1^°^!  *  * 
brought  in  B.  R.  upon  a  bond  given  at  Calcutta  (in  Bengal),  in  the  East  In- Indian  in 
dies,  at  which  place  the  allowed  interest  is  9/.  per  cent.,   which  was  the  rate  terest  till 
payabfe  by  the  condition  of  the  bond.     And,  upon  the  trial,   the  verdict  was  the  aigning 
taken    by  the  plaintiff  generally,  and  judgment  entered  up  accordingly.     At®'^***®  i°^f5 
the  time  of  the  judgment,  the  penalty  of  the  bond  was  sufficient  to  have  ^in- ? ®°.V  j^°,^ 
swered  the  whole  of  the  debt,  mterest,  and  costs,  then  incurred.     But  the^de-  terfst"  from 
fendant  had  effected  very  great  delay  in  various  methods;  he  had  brought  a  the  liquida 
bill  in  equity  for  an  injunction,  and  had  taken  exceptions  to  the  answer,   andtion  of  the 
hindered  the  getting  tho  injunction  dissolved  till  Hilary  terra,  1759,  when,  af-  ?®ht  by  the 
ter  arguing  the  exceptions,  it  was  dissolved  on  the  merits.     He  then  immedi-J    S""®***' 
ately  brought  a  writ  of  error  in  the  Kxchcquer  Chamber,  merely  for  delay, 
and  assigned  the  common  errors.     Then  he  pleaded  "  nul  iiel  record*^  to  the 
scire  facias  upon  the  judgment;  so  that  he  prevented  the  plaintiff  from  signing 
his  final  judgment  till  this  term.     By  these  delays  the  case  was  so  altered, 
that,  at  this  time,  the   penalty  of  the   bond  alone  was  become  insufficient  by 
about  I50i.  to  answer  the  total  of  the  debt,  interest,  and  costs,  now  incurred. 

Lord  Mansfield,  C.  J.  The  plaintiff  is,  injustice,  entitled  to  recover  *ho 
sum  really  lent  (o  the  defendant,  together  .\rilh  Indian  interest,  till  the  s*;n.  ■  : 
of  the  judgment;  but  with  only  the  legal  interest  of  this  country  from  the  t  n  c 
of  the  liquidation  of  the  debt  by  the  judgment.  The  plaintiiV,  haviuij:  Ic  en 
kept  out  of  his  money  by  a  writ  of  error  brought  after  a  verdict,  is  entitled 
to  a  satisfaction  for  this  damage,  under  the  statute  of  13  Car.  2.  stat.  2.  c.  2. 
8.  8,  9,  ip.  which  obliges  the  plaintiff  in  error  to  give  security,  as  well  for 
damagj||;^  as  costs;  or  he  may  bring  an  action  of  debt  on  the  judgment,  and 
have  damages  pro  delerUionc  debiti, 

*  So  it  was  refused  where  in  covenant  on  a  charter-party  the  plaintiff  assigned  two 
breacheiia  one  for  a  specific  Huro,  the  other  for  unliquidated  damages;  on  judgment  by  de- 
fault dannages  were  assessed  generally;  Martin  v,  Crnmpe,  6  Taunt.  530;  S.  C.  2  Marshi 
230.  Abridged,  aniey  v.  vii.  p.  437.  But  in  an  action  of  covenant  fornot  paying  an  in- 
stalment of  purchase-money,  the  Court  of  Error,  on  affirmance  of  the  judgment,  allowed 
interest  on  the  sum  recovered  from  tho  day  of  judgment,  although  by  the  terms  of  the 
agreement  interest  was  only  to  be  paid  on  the  first  instalment;  James  v.  Emery,  5  Pricei 
535;  S.  C.  8  Taunt.  245.     Abridged,  antet  vol,  vii.  p.  115. 

VOL.  IX.  6 
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On  a  plea  (Q)  Relative  to  the  judgment.* 

of  the  8ta         ,    Street  v.  Hopkinson.  M.  T.   1738.  K.  B.  Ca.  Temp.  Hard.  345. 

[10  T^     ^  ^"*  ^^  ^^^^^  ^^^  brought,  and  errors  assigned,  as  well  in  the  rendering 
tations        judgment  against  the  testator,  as  in  the  adjudication  of  execution  against  the 
found  for     executors.     As  to  the  judgment,  the  defendant  in  error  pleaded  the  statute  of 
tbe  defend  limitations,  and  prayed  that  the  judgment  be  affirmed.     As  to  the  award  of 
ant  in  error  execution,  no  error  was  pleaded.     And  that  appeared  to  be  in  a  scire  Jacias 
the  jadg     against  two  executors,  one  of  whom  pleaded  not  at  any  time  executor;  and 
JJ®°pfVj^the  other  pleaded  payment  by  the  testator;  and  on  this  plea  there  was  a  ver- 
be  barred    ^ict  against  it,  but  no  verdict  as  to  the  other,  and  then  followed  the  award   of 
of  hia  writ   execution.     As  to  the  judgment,  the  only  doubt  was,  whether,  as  the  defend- 
of  error,      ant  in  error  had  concluded  with  a  prayer  that  the  judgment  be  affirmed,    the 
*°*^?<\'^hatQQu,.j  could  give  the  proper  judo;ment,  which  was,  that  the  plaintiffs  be  barred 
menTbe  af  of  their  writ  of  error.  But  the  Court  held,  they  were  not  bound  by  the  prayer 
firmed.        ^^  ^"  improper  judgment,  and  therefore  pronounced  the  rule,  that  the  plaintiff, 
_-    .  -        in  error  should  be  barred. 

mentcon  ^-   JPre^erick  v.  Lookup.  H.  T.   1767.  K.  B.  4  Burr.  2018. 

sists  of  dia       ^^  error,  the  Court  resolved,  that  so  much  of  the  judgment  as  relates  to  the 
tinct  parta,  recovery  of  the  debt  in  this  action  be  affirmed,  and  that  so  much  of  the  said 
one  part     judgment  as  relates  to  the  damage?  and  costs  be  reversed, 
ma>  beaf  3.  Cutting  v.  Williams.  H.  T.  1701.  K.  B.    11  Mod.  24j  S.  C.  1    Salk. 

thHther^  ^^'  ^-  ^   ^.^^-  ^^y^'  ^'^'^  S.  C.  7  Mod.  154. 

reversed.l        '^^®  plaintiff  in  the  original  action  declared  on  a  note,  according  to  the  cus- 
tom of  merchants.     The  plaintiff  had  judgment  by  default,   and  several  dam- 
Bat  a  judg  ages;  but  an  entire  judgment  that  he  should  recover  the  damages  aforesaid; 
entire  can?  whereon  error  was  brought.    The  defendant  in  error,  to  support  the  judgment, 
not  gene     insisted  that,  though  the  action,   accordino^  to  the  custom  of  merchants,  does 
rally  bo  re  not  lie  in  this  case,  yet,  the  damages  being  several,  and  the  judgment  that  he 
versed  in     should  recover  the  damages  aforesaid,  it  shall  be  taken  as  a  several  judgment, 
P"*  j°f'  *^*"^^  ^^*  ^^  a  joint  one.     And,  therefore,  if  judgment  be  reversed  for  the  dam- 
thTreaidae  ^^^  given  on  the  bad  count,  yet  it  shall  stand  for  the  rest;  and  insisted  on  the 
r    71  ■] '  case  of  Miles  v.  Jacob,  Hob.  6;  Cro.  Jac.  343;   1  Roll.  77.  or  771.  773;  and 
also  the  case  of  Reymer  v.  Grimstone. 

The  Court  were  of  opinion  to  reverse  the  judgment  in  ioto;  and  denied  the 
authority  of  Miles  v.  Jacob,  in  Hob.  6;  for,  the  judgment  being  entire,  cannot 
be  reversed  in  part;  and  therefore  the  judgment  was  reversed  nisi'y  see  2  Mod. 
Rep.  24. 
In  error  on  4.    Hancock  v.  HannayT  M.  T.   1789.  K.  B.  3  T.  R.  435. 

a  general  Per  Buller,  J.  On  a  Writ  of  error  where  one  count  appears  bad,  and  the 
yerdiet,  the  verdict  is  entered  generally  on  all  the  counts,  the  Court  must  reverse  thejudg- 
jadgment  re  ment  in  toiOy  since  they  cannot  see  on  which  of  the  counts  the  damages  were 
th<r%'  given.  But  that  is  not  applicable  to  a  case  where  damages  are  assessed  sever- 
count  oniy^  ®%  ^^  ^^^  separate  counts.     See  5  T.  R.  200. 

be  bad.  •  jf^t  be  for  the  plaintiff  in  error,  the  jadgment  is,  in  case  the  error  be  In  fact,  that  tbe 

judgment  in  the  original  action  be  recalled;  see  1  Rol.  Ab.  805.  pi.  9;  in  case  the  error 
be  in  law»  that  the  jadgment  be  reversed;  see '2  Bac.  Ab.  508.  If  it  be  for  the  i^efendant 
in  error,  he  being  the  original  plaintiff  in  the  cause,  the  common  judgment  in  error  is,  that 
the  judgment  be  affirmed;  and  this  is  tbe  language  of  such  jadgment  in  error,  whether 
the  errors  assigned  shall  have  been  Id  fact  or  in  law.  But  on  a  plea  of  release,  found  for 
the  defendant  in  error,  the  judgment  is  entered  the  same  as  in  Street  v.  Hopkinson,  antCt 
p.  69. 

t  In  this  case  of  Frederick  v.  Lookup,  the  judgment  as  to  the  costs  was  rev^. -fed.  But 
it  is  said  that  where  costs  are  merely  accessary  to  the  principal  judgment^  there,  if  they  are 
erroneously  given,  the  judgment  connot  ha  reversed  as  to  that  only,  but  must  be  reversed  in 
toto;  see  2  Bac.  Ab.  503 ;  2  Ld.  liaym.  870. 

A  distinction  may  present  itself  as  to  the  judgment,  where  the  plaintiff  in  the  original  ac- 
tion is  the  defendant  in  error.  In  that  case,  if  the  judgment  in  error  be  also  against  the  ori- 
ginal plaintiff,  such  judgment  shall  only  bo  to  reverse  the  former  judgment ;  for  the  writ  of 
error  is  brought  only  to  be  discharged  from  that  judgment ;  but  if  the  judgment  shall  have 
been  given  for  the  original  defendant,  and  the  original  plaintiff  in  tbe  cause  bring  error  which 
shall  be  determined  for  him,  tbe  judgment  in  error  is  not  only  that  the  original  judgment  he 
reversed,  but  the  Court  shall  also  give  such  judgment  as  the  Court  below  should  have  given ; 
■ee  1  Salk.  262. 
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6.  DeNN  D.  Mkllor,  v.  Moore.  E.  T.  1797.  Ex.  Cham.  1  B.  &  P.  30,    Where judg 

Judgment  on  a  special  verdict  in  ejectment  having  been  given  for  the  defen-  "J®"*  ^' 
dant  in  K.  B.,  and  reversed  in  this  court,  it  was  moved  that  it  be  added  to  the  *^®  on  ! 
judgment  that  the  plaintiff  do  recover  his  term,  damages,  and  costs.  iipecial  ret 

The  Court  said:  the  plaintiflT  must  be  careful  how  he  enters  up  his  judg-dict  is  re 
inent,  which  he  must  do  at  his  own  peril;  for,  if  he  enters  it  wrong,  he  will  versed,  fio 
subject  himself  to  another  writ  of  error.  tljadgmeni 

6,  Phillips  V.  Bur¥.    T.  T.   1694.  K.  B.  1    J^.  Raym.  6;  S.  C.  1  Salk. '^"J. ''^  f '.'' 
403;  S.  C.  Carth.  319.    S.  P.  Parker  v.  Harris.   1  Salk.  262.  «n^^ior  piam 

In  ejectment,  judgment  was  entered  for  the  defendant.     On  a  writ  of  error     * 
brought  in  Parliament  (because  this  was  by  original)  the  judgment  was  revers-         j   J.* 
cd.     And  afterwards  in  Hilary  term  it  was  moved,  that  this  Court  would  enter  j^^j^^^i 
judgment  for  the  plaintiff,  for  judgment  ought  to  be  entered,  and  that  ought  to  for  defend 
be  either  by  this  Court,  or  the  House  of  Lords;  but  the  House  of  Lords  can- ant,  a  new 
not  enter  judgment,  because  they  have  only  the  transcript  of  the  record,  there- Judgment 
fore  this  Court  ought  to  do  it,  least  there  should  be  a  failure  of  justice.  *^"'*  be  giv 

Holt,  C.  J.     The  House  of  Lords  have  in  judgment  of  law  the  true  '"ecord^^^Yf  he*" 
before  them,  and  not  the  transcript;  for  the  writ  of  error  says,  the  record  and  appears  to 
process,  and  not  the  transcript;  and  he  took   this  distinction;  if  ejectment  is  have  anv 
brought  in  this  Court,  and  on  a  special  verdict,  judgmenf  is  given  for  the  de-  cause  ombo 
fendant,  if  on  a  writ  of  error  in  the  Exchequer  Chamber  this  judgment  be  re-  ^^^^' 
versed,  the  Exchequer  Chamber  shall  enter  the  new  judgment  for  the  plaintiff; 
but  if  it  had  been  given  in  this  Court  for  the  defendant  on  demurrer,  and  this 
judgment  reversed  in  the  Exchequer  Chamber,  this  Court  shall  enter  the  new 
judgment  for  the  plaintiff;  because  the  Exchequer  Chamber  could  not  award 
a  writ  of  inquiry  of  damages.     He  further  said,  if  judgment  be  first  given  for 
the  plaintiff,  and  this  judgment  reversed  on  error,  the  defendant  is  in  his  for- 
iner  state,  and  there  he  has  no  need  to  enter  a  new  judgment.     But  when_.l-  T .  ,-1 
judgment  is  given  first  for  the  defendant,  and  this  is  reversed  on  error,  a  new  J^^^^  i^  ^ 
judgment  ought  to  be  entered,  to  put  the  plaintiff  in  possession  of  that  which  erroneous 
he  demands;  and  it  was  adjudged  by  all  the  Court  in  this  case,  that  this  Court  because 
cannot  enter  the  new  judgment  for  the  plaintiff,  because  when  this  Court  had  the  exeen 
given  judgment  on  the  original,  it  had  wholly  executed  its  authority,  so  that  it**®?  <*j[? 
ijould  do  no  more .  l^ry  be  " 

7.  Gould  v.  Hammersley,  M.  T.   1011.  Ex.  Chamb.  4  Taunt.  148.        not  rocord 

Afler  an  award  of  a  writ  of  inquiry  of  damages,  final  judgment  was  given  ed. 
for  a  certain  sum,  with  plaintiff's  assent;  the  record  contained  no  entry  of  the  Ir  error* 
inquisition  executed.     On  error  assigning  that  for  cause,  the  Court  overrul-  from  C.  P. 
edit.  toK.  B..if 

8.  Thornbt  v.  Fleetwood.  T.  T.   1T09.  K.  B.  1  Stra.  383.  wedwidtd 

The  plaintiffs  in  error  moved  for  an  afHrmance  of  judgment:  the  Courtsaid,j   .  ^J^®  » 
in  general,  when  the  Court  is  divided  there  can  be  no  rule;  but  in  this  case  may  be  af 
there  may,  because  the  party  against  whom  it  is  to  be  affirmed  is  desirous  that  firmed  wiih 
it  should  be  so;  we  are  all  of  opinion  that  upon  his  consent  it  may  be  done.      plaintiff's 

(R)  Relative  to  the  costs.  '°  ^^^^^ 

1.  Salt  v.  Richards.  H.  T.  1806.  K.  B.  7  East,  111;  S.  C.3  Smith,  121.  ^'^»^«»^- 
.    On  a  rule  to  show  cause  why  the  defendants  in  error  should  not  be  allowed  ^^ji  ^f  ^^ 
their  coats  of  the  non-pros,  signed  by  the  clerk  of  the  errors,  for  want  of  a  ror  is  non- 
transcript  of  the  record.     It  was  contended  to  come  within  the  meaning  of  prossed  in 
the  3  Heu.  7.  c.  10;  but  the  Court  said,  we  need  not  think  the  legislature  *l»e  Exche 
meant  to  give  costs,  for  there  is  no  cause  in  the  Exchequer  Chamber  till  the  2er  for 
transcript.  want  of  a 

*  If,  at  a  day  given,  on  a  writ  of  error,  defendant  make  default,  the  plaiiTtiff  m'ay  go  on,  transcript, 
and  get  judgment  affirmed;  see 6  Mod.  10.  the  defend 

t  Cap.  10.  and  19  Hen.  7.  c.  20.     By  the  former  of  these  statntes,  reciting  that  writs  of  ant  in  error 
error  were  often  brought  for  delay,  it  is  enacted,  that  "  if  any  defendant  or  tenant,  against  is  not  enti 
whom  judgment  is  given,  or  any  other  that  shall  be  bound  by  the  said  judgment,  sue  before  tied  to 
execution  had  any  writ  of  error  to  reverse  any  such  judgment  in  delay  of  execution,  that  then  costs  under 
if  the  same  judgment  be  affirmed,,  or  the  writ  of  error  be  discontinued  in  default  of  the  party,  the  8  Heo. 
or  the  plaintiff  in  error  be  nonsuited  therein,  the  person  or  persons  against  whom  the  writ  of  7,^ 
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L  73  ]  2.  Ferguson  v.  Rawlinsox.  H,  T.  1728.  K.  B.  2  Stra.  1084. 

Bat  where  After  affirmance  of  a  judgment  of  C.  B.  for  the  treble  value  on  the  statute 
Judgment  Q^-ygy^^.  jj  became  a  question,  whether,  as  the  plaintiff  recovered  no  costs  in 
■^a^^acUon^^®  original  action,  he  could  have  his  coats  in  this  Court  on  a  writ  of  error? 
for^nsury  is  And,  on  consideration,  the  Court  declared  he  was  entitled  to  them  by  the  ex- 
affirmed,  de  press  words  of  slat.  3  Hen.  8.  c.  10.  in  delay  of  execution:  and  that  it  was 
fendant  in  (he  stronger  since  slat.  8  &.  9  W.  3.  c.  10.  under  which  the  defendant  would 
error  id  en  jj^yg  been  entitled  to  costs,  if  there  had  been  judgment  for  him  in  C.  B.  and 
**"*f'''^«.  affirmed  hero, 
coajs  under  ^    Caswell  v.  Norman.  T.  T.   1734.  K.  B.  2  Stra.  977. 

thoaW  An  executor  brougiit  error  of  a  judgment  after  a  devastavit,  and  the  Court 

none  were   held  he  ought  to  pay  costs  on  affirmlince. 

recoveral)le  4.   Saltern  v.  \Vvnne.  E.  T.   1728.  K.  B.  2  Stra.  1072. 

below.  j^^  e-vecutor  brought  error  on  a  judgment  against  the  testator  on  bond;  and 

Execaiors    ^^^^j.  affirmance,  moved  on,  to  pay  principal,  interest,  and  costs.     It  was  in- 

°'®  ^^^1^ '^  sisted  that,  as  ho  came  for  a  favour  to  save  the  penalty,  it  was  but  equitjible 

on  affirm     l^c  should  pay  the  costs  in  error,  wliich  ho  had  put  the  plaintiflfto;    for,  if  the 

ance  after  a  plaintiff  had  taken  execution,  equity  would  never  punish  him  for  taking  those 

dej^asia      expenses  out  of  the^)cnalty;  and  the  case  of  Merril  v.  Jocclyn,  Trinity,   13 

«»'•*  Ann.  in  this  Court,  was  cited  for  that  purpose.     On  the  other  side  were  cited 

Or  where     Baynham  v.  INIatthews,  Trin.  4  Geo.  2.  where  an  executor  discontinued  with- 

the  first        out  costs,  and  Sisney  v.   Nevinson,  Easter,   12  Geo.    'On  the   authority  of 

judgmen       ^y^ich  case,  the  Court  determined  that,  as  by  law  the  executor  was  not  to  pay 
Wci.s  on  a  '  '  ^  ,  n  t 

false  plea,    costs  on  a  writ  of  error,  unless  tho  first  judgment  was  given  on  a  false  judg- 

"hut  not        ment,  a  court  of  law  could  not  dir/jct  them  to  be  taxed  in  this  case,  though 

where  the    there  was  a  penalty. 

procectl     >  r,    Blale  v.  TiioMPSoN.  M.  T.    1813.  K.'B.  2  M.  (§•  S.  249. 

ing^  wf're         ThLTC  was  a  special  veidict  on  which  judgment  was  given  in  C.  P.  for  the 

'' '    ■   defendant.     After  cr.'-or  in  K.  B.    and  reversed,   error  was  brought  in  the 

costs'of  the  I^^"'^  of  Lords,  and  the  judgment  in  K.  B.   affirmed,  with  an  order  that 

proceed       the  record  should  be  remitted  to  K.  B. ,  to  the  end,  that  such  proceedings 

ings  in  er     should  be  had  thereon;  and  no  sum  was  awarded  to  the  plaintiff  for  costs  by 

or  in  Tar     Parliament.     On  application  to  this  Court,  the  statute  3  Hen.  7.  c.  10.   was 

Hament.      cited,  which  enacts,  that  **  if  judgment  be  affirmed  in  error,  the  person  against 

ven  the°  ^*  whom  the  writ  of  error  is  sued  shall  recover  his  costs,  &c.  by  discretion  of  the 


r  74   1      justices  before  whom  the  said  writ  is  sued  out." 
,nrtt/  \a  Tho  Court  Said*,  v/c  are  of  opinion  i 


porty  is  ^^^^  Court  said:  v/c  are  of  opinion  that  the  statute  relates  to  the  Court  of 

withoot  re  Error,  and  not  to  the  court  out  of  which  the  error  co;nes,  whether  in  the  case 

medy,  for    where  final  judgment  is  given  by  tho  Court  of  Error,  or,  as  in  this  case,  where 

the  court     only  interlocutory  judgment.     The  Court  of  K.  B.  have  no  right  to  tax  costs 

».t-^n  «      JJ^  Parliament  therefore,  in  such  or  any  case:  and  if  they  were,  it  would  be  er-p 
tiofl  no  povv         '.%•'■%  .  '' 

er  to  give     ^^r  m  their  judgment. 

them.  G.  Bauino  v.  Christie.  M.  T.  1804.  K.  B.  5  East,  645;  S.  C.  2  Smith,  142. 

Judgment  was  given  for  the  defendant  in  error,  who  was  also  defendant  be- 

crror  is  sued  shnll  recover  his  costs  and  dnmn;ics  for  Irs  delay  and  wrongful  vexation  in  the 
Kamc,  by  discro'ion  ofllie  j'l -lico  before  whom  the  writ  of  error  is  s'.ied."  Tiie  latter  of  the 
above  statues  roriic3  the  furincr,  and  th:!t  it  had  not  been  put  in  force,  and  enacts,  that  *•' it 
slril!  bo  tlie.icaforlh  duly  put  in  exoculion."  Upon  these  statutoa  it  has  boon  holden,  that 
costs  and  dainairps  aro  recoverable  in  error,  for  the  delay  of  execution,  although  none  were 
recoverable  in  the  original  nclion;  sco  Dyer,  77;  Cfo.  Eliz.  617;  5  Co.  101;  Cro.  Car. 
14.5;  1  Lev.  140;  1  Vonl.  3S.  But  those  slaiutcs  do  not  extend  to  a  writ  of  error  sued  af- 
ter execution  served;  yeo  Gilb.  C.  P.  275.  Alitor  in  every  c.ise  of  e;rorbrou;^hl  before  ex- 
ecution execuieil ;  see  And.  113.  This  last  cise  overruled  many  prior  decisions  r  nndLoo, 
C  J.  said,  that  tho  case  of  Fool  v.  Berkioy,  1  Vont.  88.  mi^jht  be  considered  in  a  different 
li^ht  fiojn  the  olhera,  upon  a  very  strict  construction  of  tho  statute,  so  that  it  may  hardly  bo 
said  that  case  was  over-ruled  by  tho  decision  in  Andrews,  as  stated  in  2  Saund.  101.  n. 
note. 

•  And  where  they  would  have  been  liable  in  tho  original  action;  see  1  H.  Bl.  5G6. 

\  III  ihellouso  of  Lords,   they  <»avG  sometimes  very  larj^o,    and  sometimes   vory  small 

costs,  in  thoir  discretion.     But  where  errors  are  argued  in  the   Lords,  without  having  been 

argued  below,  and  judgment  is  affirmed,  thouj^h  the  alleged  errors  may  bcj  well   worthy  of 

consideration,  the  plaintiff  in  error  must  pay  the  costs  of  the  proceedings,  as  if  tho  case  had 

not  been  argued  at  all  before  that  tribunal;  see  5  Dow.  P.  Cf.  233. 
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low.     The  question  was,  whether  the  defendant  in  this  case  was  entitled  to  No  double 
double  costs,  in  like  manner  as  a  defendant  in  error  who  was  plaintiff  below,  coit*  are  ml 
under  the  13  Car.  2.  stat.  2.  c.  2.   It  was  contended  thai  the  statute  was  made  j^^ndant* 
solely  with  a  view  to  prevent  plaintifis  who  had  recovered  verdicts  below  being  below 
delayed  in  their  damages  by  writ  of  error,  and  that  it  did  not  apply  to  cases  where  jadg 
where  the  defendant  below  had  obtained  judgment,  and  the  writ  of  error  was  mem  is  gir 
brought  by  the  plaintiff,  because  he  could  not  be  said  in  that  case  to  delay  ex-  •"  ^o'  l**™* 
ecution  for  any  debt;  and  of  that  opinion  were  the  Court,  who  said,  defendants,  |?^^  ^,  . 
before  Ihis  statute,  could  not  have  their  single  costs.  confined \o 

7.  GoLDiNG  V.  DiAS.  T.  T.    1808.   K.  B.    10  East,  2.  where  jadg 

The  defendant  in  error  applied  to  the  Master  to  have  his  costs  in  error  tax-  ment  »  af 
ed,  under  8^9  W.  3.  which  gives  costs  ip  error  to  the  defendant,  where  judg-f""*"?®*!  'o*' 
ment  below  is  for  him,  and  is  affirmed  in  error.     But  the  Master  being  ofj**""**^^® 
opinion  that  the  statute  only  applied  to  where  judgment  below  was  upon  de-  «    ' .     q 
munrer,  and  not  where  it  was  afler  verdict,  refused  to  tax  the  costs.  On  a  rule  ^g  w*  3  t 
to  show  why  the  Master  should  not  tax  the  defendant's  costs,  on  the  ground  appliesooly 
that  the  object  of  the  statute  was  to  give  costs  to  defendants  in  error  generally,  to  cases 
because  in  no  case  was  a  defendant  in  error  before  entitled  to  costs  on  affirm-  where  the 
ance  of  his  judgment  before,  whether  after  verdict,  nonsuit  or  demurrer.  f****?*?' 

The  Court  said,  the  statute  only  relates  to  judgments  given  on  demurrer  ^<>*' f^J^i  ^t  b 
defendant  below,  and  not  afler  verdict.  lo^  ^n,  -I 

ven  on  demarrer,  and  not  where  it  was  af\er  verdict.  i    *jq  i 

8.  Wyvilv.  Stapleton.  M.  T.   1726.  K.  B.   1  Stra.  617.  Neither  of 

Per  Cur.     At  common  law  there  were  no  costs  upon  any  writ  of  error,  and  the  sutntos 
3  Hen.  7.  c.  10.,  and  8  W.  3.  c.  11.  extend  only  to  the  case  of  affirmance  of  give  costs 
a  judgment .  ®"  revenal 

9.  Bell  v.  Potts.  E.  T.  1804.  K.  B.  5  East,  49.  ^^n*!*  ^^ 

There  was  a  verdict  for  plaintiflT,  upon  a  bill  of  exceptions.     The  record  be-  j^^^  l^^^^ 
•ing  brought  into  this  Court,  it  was  overruled.     On  motion  that  the  Master  tax  fore,  wheo 
costs  ibr  the  defendant,  as  if  he  had  obtained  a  verdict  originally,  the  Court  judgment  is 
said,  each  party  must  pay  his  own  costs.  reversed, 

10.  GiLDART  v.  Gladstone.  T.  T.   1810.  K.  B.  12  East,  668.  T^h"r^ 

Judgment  had  been  given  in  the  Court  of  Common  Pleas  for  the  plaintiff,  JJ^^  ^®^|^^ 
upon  a  special  verdict  in  assumpsit.  An  application  was  made  for  the  costs  cf  ppj^^  .  ,  ' 
the  defence  that  had  been  made  in  the  Court  of  Common  Pleas.  Reference  nj^nj^fg 
was  made  to  the  statute  -23  Hrn.  8.  c.  15.  which  gives  costs  to  a  defendant  if  Court  of 
a  verdict  pass  against  the  plaintiff  in  cerhiin  actions,  vf  which  this  was  one,  jError  affirm 
and  here  in  the  result  it  appeared  by  the  jiulormcnt  of  the  Court  that  the  vcr-i"g*l***  of 
diet,  which  was  special,  should  have  been  entered  for  the  defendant  b^low.        |no  Court 

Per  Cur.     The  costs  ought  to  have  been  included  in  the  judgment  of  ^his  J^j^^^j^JI^*^ 
Court.     The  judgment  below  was  on  a  special  verdict,  when,  of  course,  there  if  the  Court 
was  an  alternate  finding  by  the  jury.     This  Court  then  being  of  opinion  that  below 
the  judgment  of  the  Court  of  C.  P.  was  erroneous,  and  ought  to  have  been  for  would  have 
the  de  cnd.int  helovv,  which  wnu'd  have  entitled  him  then  to  his  costs,  on  the"®°°  •®' 
verdict  as  Ohv  d  f^r  hifn,  ^ve  should  n't  do  him  all  the  justice  which  he  is  enti- 
tled to  receive  u|)on  the  record  now  before  us,  if  we  did  not,  upon  reversing 
the  judgment  below,  give  the  same  judgment  which  the  Cpurt  below  ought  to 
have  given.  And  where 

II.   Swiff  v.  Bottom.   H.  T.    1822.   K.  B.    .  D.  &  R.  183.  defendant 

The  defendcnt  had  brought  a  writ  of  error  on  a  judgment  recovered  in  an  failing  to 
inferior  court,  the  plaintiff  ruled  the  defendant  to  assign  errors,  which  he  didJ®'°  J"  •' 
not  do;  and  thereupon  the  plaintiff  was  entitled  to  judgment.     On  motion  pialntiffhad 

**  2  Stat.  2.  c.  2.  9. 10.,  which  enacts,  that  '*  if  judgment  bo  ufTirmed  uAer  verdict,  the  plain-  jodgment.it 
tiff  shall  pay  to  the  defendant  in  error  his  double  costs."  .  ^«»  referr 

f  Cap.  i  1.  8.  2.,  which  enacts,  that  "if  at  any  time  after  judgmertt  given  for  tho  defend-  ed  to  the 
ant,  ID  any  action,  plaint  or  suit,  in  any  court  of  record,  the  plaintiff  or  demandant  shall  sue  Master  to 
any  writ  or  writs  of  error,  to  annnl  the  said  judcrment,  and  the  said  judgment  shall  be  after-  tax  the^ 
wards  affirmed,  the  writ  of  error  discontinued,  or  the  plaintiffbe  nonsuited  therein,  the  defend-  costs  mjt\ 
aot  in  error  shall  have  judgment  to  recover  his  costs,  against  the  plaintiff  or  demandant,  and 
have  exocutioQ  for  the  same,  by  capias  ad  satisfaciendum,  fieri  facias,  or  elegit." 


00  ESCAPE. 

r  76  1    that  it  be  referred  to  the  Master  to  tax  the  plaintiff  his  costfl  upon  the  judg- 

IfiudfiiiiM  '  I  «  .     •'•.>  Cinwi  said,  we  think  this  ought  not  to  be  a  rule  absolute  in  the  first 

^*^"  ;"'    ^     !ii>.    ■     .        "■     nl     a  rulo  r>isi. 

°'L      '"!*^  ^*         '     r.  V'.VE    'n  THE  EXECUTION.* 

elrir  1>N   V  .  .   .^  •     M   -     -7;'/^    K.  B.  2  T.  R.  737. 

:»K>»-,   and  •■''--rl--*n  in    K.    B.,   OnO 

IJ.  bo  of   '.    .  -   •     ♦ho  judgment  was 

clv.r-<"fl  in    fijlj,-, ,,(•.!.     It.  '       •'  ..M     r  fV.  costs  in 

*'^' ;•"'"'"      CM-.  •  .        .■     .-     :..   .  r«doutof 

coslHiiier        '  \        •*'*-'.";    piece 

ror.  lilt*  <»\     ■' :  *    *'rror,  which  bad 

«'•'>  I'**  :i  ..     '  I'  .  iT   o  Mod.  421. 

mended.  i  - ...  .   .•    -   .n  >  H  jiidnrment  given  in  this  Court  on  a 

If.i  wiif  f)f\vri«     I'-  •    !     '     I    ,1    .  Ireland  could  be  executed  in  England  for  the 

rno-  lie  ,,.sr.  ?  \\  r  <  xoruii- li  had  been  taken  out  against  the  party  who  was  here 
*^''?"*j||j^  ^"  id  Kii.:hi:ul.  Pn-  Cur.  Whatever  judgment  the  Court  gives  here  must  be 
Tn^Irefand"  cxtciitcd  im  Ireland;  here  can  be  no /£s/a/um  go  into  a  foreign  country,  the 
andjadg  *  orifjinal  jiidirment  being  given  in  Ireland.  Would  you  execute  a  judgment 
mentis  affirby  [)ioce-mcals?  Shall  you  execute  an  accessary  part  of  a  judgment,  when  the 
med,  it  principal  judgment  cannot  be  executed  here, 
mast  be  ex  ^T)  Relative  TO  RESTiTUTioN.f 

IreTand*  for  ^N^^*   ^    '^-    *'^?^:   ^'  ^'  ^  S*'"^'  ^^^' 

tho  cofU         Per  Holt,  C.  J.     Where  the  plaintiff  has  execution,  and  the  money  is  levi-. 

here.  ed  and  paid,  and  that  judgment  is  afterwards  reversed  there,  because  it  ap- 

In  certain  pears  on  record  that  the  money  is  paid,  the  party  shall  have  restitution  with- 
[  '''^  I  out  scire  faciaSy  and  there  is  a  certainty  of  what  was  lost;  otherwise  where  it 
^***-*  .  was  levied,  but  not  paid,  there  must  then  be  a  scire  fctcias^  suggesting  the  mat- 
flV^requir*®'^  of  fact,  viz.  the  cause  tried,  ^c.  But  where  judgment  is  set  aside  after 
ad  before     execution  for  irregularity,  there  needs  no  scire  facias. 

mtitotion. 

II.  IN  CRIMINAL  PROCEEDINGS.     See  «  Particular  Heads.'* 


I.  RELATIVE  TO  CIVIL  CASES, 

*  The  sum  for  which  execution  is  to  be  taken  out  may  include  the  sum  recovered  in  the 
original  action,  as  well  as  the  damages  and  costs  in  error,  or  for  these  alone,  by  fieri  facias, 
elegit,  or  capias  ad  satisfaciendum;  see  2  Saund.  101.  n. ;  and  also  by  levari  facias  which 
is  indeed  in  the  nature  of  a  writ  of  fieri  facias,  judgments  must  be  executed  in  those  courts 
in  which  they  are  given;  see  Bac.  Ab.  721 ;  Cowp.  843.  And  where  a  writ  of  error  deter- 
mines in  the  Exchequer  Chamber,  by  abatement  or  discontinuance,  the  iudgment  is  not  a- 
gain  in  K.  B.  till  there  be  a  remittitur  entered;  for  without  a  remittitur,  it  cannot  appear  to 
the  Court  but  that  tho  writ  of  error  is  still  pending  in  the  Exchequer  Chamber;  see  Salk.  261. 
And  if  the  writ  of  error  abate,  by  motion  it  is  said  to  be  usual  for  the  plaintiff  to  move  the 
Court  on  an  affidavit  of  the  fact,  for  leave  to  enter  a  remittitur,  and  take  out  execution ;  see 
1  Salk.  264.  But  where  judgment  is  affirmed  in  error  coram  nobis,  or  from  C.  P.  or  an  in- 
ferior court,  returnable  in  K.  B.  the  execution  may  issue  immediately  out  of  that  court;  for 
the  record  remains  there,  or  is  supposed  to  be  removed  thither ;  see  Cowp.  843.  But  on 
error  to  Parliament  from  K.  B.  a  transcript  only  goes  up,  and  the  record  is  supposed  to  be 
sent  back  again  to  K.  B. ;  and  if  tlie  judgment  be  affirmed,  K.  B.  may  award  execution  ; 
and  that  on  a  writ  of  error  from  C.  P.,  though  tho  transcript  only  is  removed,  K.  B.  may  a- 
ward  execution ;  see  3  T.  R.  657.  ^ 

f  On  the  reversal  of  the  original  judgment,  the  defendant  is  entitled  to  restitution ;  hence 
if  a  man  recover  damages,  and  has  execution  by  fieri  facias,  and  on  the  fieri  facias,  the  sher- 
iff sells  to  a  stranger  for  a  term  of  years,  and  afterwards  the  judgment  is  reversed,  the  party 
shnll  l>e  restored  only  to  the  money  for  which  tho  term  was  sold,  and  not  to  the  term  itself; 
see  2  Hac.  Ab.  505.  But,  if  the  goods  of  an  outlaw  are  sold  under  capias  utlagutum,  and, 
after  tho  outlawry,  by  writ  of  error  is  reversed,  ho  bhall  be  restored  to  the  goods  themselves; 
id. ;  an3  see  Cro.  Jac.  699.  And  where  personal  goods  are  delivered  to  the  party  per  ra-* 
tionilbile  pretium  extentum,  upon  the  reversal  of  the  judgment  he  shall  be  restored  to  the 
goods  themselves ;  see  Rol.  Ab.  778.  It  seems  that  a  collateral  judgment  shall  not  be  re- 
versed, though  the  principal  one  be ;  for  if  after  judgment  on  a  scire  facias  against  bail,  the 
'udgmont  against  tne  principal  is  reversed,  this  is  no  revival  of  the  judgment  against  tho 
ail;  see  2  Bac  Ab«  506. 


i' 
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(A)  What  amounts  to. 

(a)  In  genera],  p..  78.      (6)  In  particular. 

Ist.  On  mesne  process,  p.  79.     2d.  On  final  process,  p.  81. 

(B)  Op  a  voluntary  return  by  prisoner,  p.  85. 

(C)  Of  a  recaption,  and  the  escape  warrant,  p.  86. 

(D)  Remedy  for. 
(o)  By  action. 

Ist.  On  mesne  process. 
1.  Formof,  p.  90.     2.  Parties  to,  p,  90.     3.  Declaration,  p.  9^.     4.  Plea 
and  replication,  p.  90.     5.  Evidence,  p.  90.     6.  Damages,  p.  92. 

2d.  On  final  process. 

I.  Form  of,  p.  92.     2.  Parties  to. 

(a  1)  By  whom,  p.  93.     (6  1)  Against  whom,  p.  94. 
3.  Declaration. 

(a  1)  Time  of  filing,  p.  96.      (6  1)  Venue,  p.  96.     (c  1)  Formal  parts  in, 
p.  96.     4.  Pleas,  p.  98.     6.  Replication  anci  rejoinder,  p.  100.     6.  Evidrnre,  f  78  1 
p.  101.     7.  Damages,  p.  103.     8.  Of  staying  proceedings,  p.  103.     9.  Writ 
of  error,  p.  103. 

(6)  By  attachment,  p.  103.      (c)  By  information,  p.  104. 

(E)  Of  the  plaintiff's  remedy  against  the  party  escaping,  p.  104. 

(F)  Of  the  sheriff's  remedy  against  the  party  escaping,  p   105- 

II.  RELATIVE  TO  CRIMINAL  CASES. 

(A)  Guilt  incurred  by  the  party  himself,  p.  105. 

(B)  suffered  by  third  persons. 

(a)  Private  individuals,  p.  106.     (6)  Officers,  p.  106. 

(C)  Of  a  re-taking,  p.  106. 

(D)  Indictment  for. 

(a)  Form  of,  p.  107.     (6)  Trial  of,  p.  107.     (c)  Punishment  for,  p,  107. 

(E)  Of  aiding  an  escape,  p.  108. 

I.  RELATIVE  TO  CIVIL  CASES. 

(A)  What  amounts  to. 
(a)  In  general* 

1.  Alsept  v.  Eyles.  T.  T.  1751.  C.  P.  2  H.  Bl.  108.  S.  P.  Crompton  v/?°Au  *  . 

Ward.  1  Stra.  429,  ITgoIX 

Per  Cur,    Nothing  but  the  act  of  God,  or  the  King's  enemies,  is  ap  an-  (^^  King's 
swer  to  an  action  for  an  escape.     See  2  Saund,  422.  enemieii. 

2.  Elliott  v.  Duke  OF  Norfolk.   T.  T.    1792.   K.  B.   4  T.  R.  789.   S.  P.    |  79  | 

Lane  v.  Cotton.  1  Com.  104.  S.  C.    1  Ld.  Raym.  651.  And  not  ev 

To  an  action  for  an  escape,  the  defendant  pleaded,  that  divers   persons  un-  ®"  circam 
lawfully,  riotously,  and  tumultuously,  assembled   together*,  and,   being  so  as-'**^^^^^ 
semblcd,  unlawfully  and  feloniously,  and  without  the  license,  and  against  the  ^^^  gaoler 
will  of  the  defendant,  demolished  the  prison  in  which  the  prisoner  was   in  cus-  had  no  con 
tody,  and  rescued  him  out  of  the  said  custody,  by  reason  whereof  he  escaped  trol;  is  an 
and  fled  to  places  unknown  to  the  said   defendant.     Upon   demurrer,     The  answer  lo 
Court  said:  the  authorities  were  against  the  defendant,  and  that  the   statutes*"^*  "*^{J^"» 
20  Geo.  3.  c.  66;  21  Geo.  3.  c.  1.  which  were  made  immediately  after  the  ri-hrcak  into 
ots  in  1780^  to  indemnify  the  marshal,  evinced  the  opinion  of  the  legislnturc  on  the  prison; 
the  subject.     Verdict  for  plaintiff. 

3.  Bonapous  v.  Walker.  M.  T.  1787.  K.  B.  2  T.  R.  126.  Or  the 

Per  Suller,  J.     The  escape  is  not  voluntary,  unless  it  he   with  tho   consent  prisoner  go 
or  by  the  default  ofthe  marshal:  but  his  allowing  the  rules  of  the  pri<nn  is  no  ^ey**"**  ^^^ 
default  in  him,  because  the  law  has  given  a  sanction  to  it.     If  th<'   j>ri.-oii<M- '°  ^"' 
goes  beyond  the  rules,  this  must  be  taken  to  be  a  negligrnt  rsrn]o.    and  not  u 
voluntary  one. 

•  To  constitute  an  osrnpc,  i!  i's  nrr  p    ••  '      •    '  .                                      :  t-'i:; 

the  exprpsH  coiipcnt  ofthi*  !'    ■»'•••  .     ••      i    ii 

the  want  of  proper  care  oi  tl..,^w..wu  «.  .^.s-  q»*w*c*  uu..  tMi..w,^.  n.i  u^jtuL  ox  kuoAlcJ^u  i  sew 
Petersdorff 's  Sup.  Bla.  125. 


^2  ESCAPE.— On  nuMe  Proem. 

(h)  In  particular. 
1  St.   On  mesne  process. 
As  the  she  i.  Planck  v.  Anderson.  M.  T.  1792.  K.  B.  5  T.  R.  37, 

nff  18  not        'jpjjg  escape  complained  of  was,  that  the  writ  was  returnable  in  eight  days- of 
co"ry  a  **     ^^'  Hilary;  and  that  the  defendant,  after  the  time  appointed  for  the  return  of 
prisoner  on  ^^^  ^"t,  to  wit,  on  the  1st  of  March,   voluntarily  permitted  A.  B.  to  escape. 
mesne  pro  The  plaintiffhad  a  verdict;  but  the  jury  found  that  he  had  not   been  delayed^ 
cess  10  gaol  or  prejudiced  in  his  suit.      The  question  being  reserved  for  the  opinion  of  the 

r^^°rn  o*f*  ^^"***'  ^^  ^^"""^  ^^^^'  ^^^**^®"  ^'  Edwin,  1  Lutw.  128.  established  thiis 
thewrit  he  P®*"*  >  ^^^^  ^^®  siieriff  was  not  bound  to  carry  the  debtor  to  prison  the  first  ntio- 
is  not  goil  m^nt,  nor  even  within  a  convenient  time  aflcr  the  arrest.  .Thus  it  stood  before 
ty  of  an  es  the  2  Geo.  2.  c.  32.  which  enacts,  that  the  sheriff  shall  not  carry  the  debtor  to 
cape  by  prison  within  twenty-four  hours  after  the  arrest.  Then,  what  is  the  time 
omitting  to  within  which  the  sheriff  must  carry  the  debtor  to  gaol?  At  the  return  of  the 
the  return**  ^^^^'^  afterwards  the  sheriff  keeps  him  at  his  peril,  in  case  the  creditor  is  de- 
unless  the'  l&yc<^*  But  in  this  case,  thejur/ have  expressly  found,  that  he  was  notdelay- 
piaintiff  be  cd  or  prejudiced;  and,  therefore,  the  plaintiff  has  no  cause  of  action, 
thereby  de  2.  Allingiiam  v.  Flower.  T.  T.  IBOO.  C.P.  2  B.  &  P.  246. 

layed.  "Q^w  being  rejected,  and  the  plaintiff  finding   that  no  bail  had  been  taken, 

I  ^^1  and  that  the  principal  was  at  large,  upon  the  undertaking  of  his  attorney. 
And  the  brought  this  action  against  the  sheriff  for  an  escape;  after  the  commencement 
and  j'lwtify  of  which,  new  bail  were  added  and  justified.  On  a  rule  to  show  why  the  pro- 
ing  bail  af  ceedings  should  not  be  set  aside,  it  was  contended,  that  the  bail  originally  put 
ter  an  ae  in  were  as  no  bail;  that  the  action  of  escape,  thorefore,  was  re^iinlarly  com- 
tion  for  an  menced;  and  that,  iicinj' once  rrm'inji  roir.nuu' od  't  ^  h  iiUi  n<»'  ■(*  •  ••  -  itrd 
®^^"P®/^®!"  by  bail  subsequently  put  in       Hi'.      Tli"-  ;•   it.-a   .     '    .      .  c^  •  .<    v. 

lieiiofoihor  *''"'"^*^''*'®'  1   B.  &  1\  .';■.!'•;   and  ?\!iirray  v    Dt:aM.,,  Ij  p.  .\ .  i  .  ^     ^.  i .    m<.« 
l).iil,  who'    '"  ''oi  t.     And  tiiere  Ileath,  J.,  i?aid:   it  was  .»^u:;icicnt,  il  hail  were  n  t  put  in 
\v  M-  a  r.ul   nu'W  •,\\':^'r  tho  action  commenfcd.      Jit-sides,  it  is  improper   to    try   matters  of 
1  j\.(t.rr.is  {>  .Kti  'v  in  the  f»rm  of  an  acti  n       See  I  Taunt.  23;    1  Chit.  Rep.  olo. 
"••-^•"''"•t  3.  Moss  v.  NoRiiis   M.  T.  1815.  K.  B.  4  M.  &  S.  3j7, 

In  an  aclinn  f  >r  an  escape,  it  appeared  tliat  the  principal  had  been  discharg- 
•  "u  ^[*^- *"^  G<i  without  a  bail  bond;  and,  bail  above  not  being  put  in  in  due  time,  this  action 
■abteqoent  ^^^  Commenced.  On  the  day  after  Kuster  term  ended,  bail  were  put  in,  and 
term  will     they  justified  on  the  1st  day  of  Trinity  term. 

not  do4  The  Court  said:  the  sheriff  had  not  answered   the   cxi<rency   of  the    writ, 

which  requires  bail  to  be  put  in  as  of  Easter  term,  by  putting  it  in  of  Trinity. 
But,  by  putting  in  bail  of  the  term  in  which  the  writ  was  returnable,  the  action 
might  have  been  defeated;    because,  when  bail  is  allowed  generally  of  the 
term,  you  cannot  inquire  on  what  day.     Besides^  if  it  may  be  put  in  afler  the 
term,  it  might  at  any  time  before  trial. 
And  where4.  BiRN  v.  Bond.  E.  T.  1816,  C.  P.  6  Taunt.  554;  S.  C.  1  Marsh.  520.  S. 
has  omitted       ^*  ^^^  ^'  SHERIFF  OF  MIDDLESEX.  E.  T.  1816.  C.  P,  2Marshall,  261. 
to  take  a         ^^^  sheriff  had  omitted  to  take  a  bail-bond,  and  an  action  was  commenced 
bail-bond,  ^or  an  escape*     On  the  first  day  of  the  next  term,  the  principal  was  surrender- 
the  Court    ed,  and  removed  by  habeas  corpus  into  K.  B.,  but  not  in  this  action.     .By  mis- 
will  not  re  take,  no  bail  having  been  put  in,  a  rule  was  obtained  to  stay  proceedings,  and 
here  him     jq  show  cause  why  the  original  defendant  should  not  be  brought  up  and  char- 
tio™oVe9*^  gcd  in  execution  with  this  action,  on  the  authority  of  Allingham  v.  FJowcr, 
cape  by       supra.     But,     The  Court  said:  it  had  been  settled  in  Fuller  v.  Prest,  7  T.  R. 

permitting  *  It  is  BufHcient  if  the  sheriff  produce  the  bociv  before  the  rule  to  bring  it  in  expires^  Pari- 
to  render  ente  v.  Plumirco,  2  B.  &  P.  35;  and  the  slicritT  concealing  that  he  his  taken  a  bail-bond 
the  princi  will  not  support  un  action  for  an  escape ;  sec  ^lendcz  v.  Bridges,  5  Taunt.  35.  abridged 
pal.  ante,  vol.  iii.  p.  41. 

f  To  prevent  this,  the  plaintiff  should  oppose  the  justification  of  bail,  if  put  in  ;   and  in  a 

late  case,  where  bail  ha4  been  ^urtniltcd  to  justify  without  opposition,  the  K.  B.  set  aside 

the  rule  for  the  ullowanco  of  bail  on  payment  of  the  costs  ofjubliUcation;  Bosanquet  v. 

Simpson,  cited  Tidd.  235. 

I  .And  where  bail  did  not  justify  in  time,  and  ihu  sheriff  was  sued  for  an  escape,  and  then 

put  in  bail,  the  Court  set  the  allowance  asic^;  How  v.  Lacy,  1  Taunt.  119.  abridged,  ante, 

vol.  iii.  p.  190. 
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109.  that,  where  the  sheriff  has  omitted'to  lake  a  bail-bond,  he  is  not  entitled    [81     "| 
to  the  indulgence  of  putting  in  bail  for  the  defendant,  and  rendering  him.     We 
do  not  sec  how  the  case  of  Allingham  v.  Flower,  antCy  p.  80.  is  consistent  with 
Fuller  V.  Prest;  nor  how  this  case  can  be  distingnislied  from  the  latter;  ihere- 
lore^  the  rule  roust  be  discharged. 

5.  JoxEs  V.  Eamer.  II.  T.  1 70  5.    Kx.  3  Anst.  C75. 

The  defendant  took  no  bail-bond,  but  lot  his  pris^oner  go  at  large  on  an  un-^*^  ^n  *he 
dertaking  to  put  in  bail  above,  which  he  ncf^loctcd  to  do.     On  ruling  the  she- ^""•1'!2'» 
riffto  return  the  writ,  he  returned  ccp  corpir.j  but  did  not  tiien  put  in  bail.    The  j^^g  ^  defen 
plaintiff,  after  waiting  some  days',  and  h-sing  tho  terms,  ruled  the  dofcndanl.todant  go  at 
bring  in  the  body,  and  at  the  same  tira^  served  him  with  process  in  this  action  largo  with 
for  an  escape;  the  defendant,  the  sheriff,  put  in  liail  within  the  time  limited  for  out  bail, 
bringing  in  the  body;  however,  the  plaintiff  proceeded  in  the  action  for  an  es-**°**/®*°™ 
cape,  and  had  a  verdict.     On  motion  to  set  it   aside,  on  the  ground  that  the  ^o^'^noiuA 
sheriff  having  put  in  bail  before  the  return  of  the  rule  to  l)ring  in  the  body,  not^  p^  jq 
action  lay  against  him,  the  Court  said;  no  action  lies  anrainst  a  sheriff  for  an  bail  when 
escape  where  he  takes  bail,  because  he  was  compollable  so  to  do;  but,  if  he  rnled  to 
does  not  take  bail,  nor  has  the  body  at  the  return  of  the  writ,  an  action  does  l*""?  'J 
lie.— Rule  discharged.  **'«  ^^^y* 

6.  White  v.  Jo.nes,  T.  T.  1803.  K.  B.  5  Esp.  160.  In  an  ac 
In  an  action  for  an  escape,  it  appeared  that  the  original  action  was  against  tion  acauiit 

A.  and  B.;  that  A,  had  been  arrested,  and  being  in  the  custody  of  the  defend-^*  •°jP*» 
ant,  the  marshal,  he  had  suffered  him  to  escape.     The  defence  was,  that  he  ^j^^^j. ^  , j^ 
had  suffered  A.  to  go  at  large,  in  consequence  of  being  served  with  a  rule  form^de  for 
the  allowance  of  bail;  to  which  it  was  replied,  that  the  rule  produced  was  not  the  dis 
against  A.  and  B.,  but  against  A.  only.     On  demurrer,  the  Court  were  of  opi-  charge  of 
nion,  that  the  justification  was  bad  in^oint  of  law;  and  the  plaintiff  had  judg- J]'»  entitled 
ment  on  demurrer.  *1  ^*omit 

2d.   On  final  process.  ling  c,  ]g 

1,  Hawkixs  v.  Plomer.   H.  T.  1715.  C.  P.  ^2  Blac.  1018.  an  escape. 

The  declaration  stated  that  the  plaintiTs  had  obtained  judgment  against  one  .-      ,  ^4 
F.,  and  sued  out  acnpius  ad  saiisjacxcmlvm  returnaijle  Oci'th.  Pur.y  which  was^j^^^  j^  g^^ 
delivered  to  the  defendants,  who  arrested  F.  thorcon  the   1st  of  February,  butcotion  bo 
on  the  *2d  of  February,  suffered  him  to  cr^cape,  and  go  at  large.     Pica  ?ii/  de-nt  large  for 
bet.     On  the  trial,  it  was  proved  that  the  delcndant  wa«?  arrested  on  the  cajyias  the  shortest 
ad  satiafacunditm,  on  the  27th  of  December,  and  carried  to  a  spnnging-house,  timepossi 
where  he  continued  till  the  2d  of  Feb.  on  which  day  he  was  seen  at  large,  at  ^gf^jYthe 
noon-day,  in  the  Tennple,  nobody  being  with  him;  that  on  the  .^^amc  day  he  re-j-^j^j^  ^f 
turned  into  the  same  custody,  where  he  continued  till  the  return  of  iho  writ,  the >rit. 
and  was  then,  by  habeas  corpus,  committed  to  the  Fleet  in  execution.     The    |  82    J 
question  was,  whether  the  sheriff  is  liable  to  this  action  for  an  escape. 

Per  Cur.  We  are  all  of  opinion,  that,  if  the  defendant,  when  taken  in  exe- 
cution, be  seen  at  large  for  ever  so  short  a  time,  as  well  before  as  after  the  re- 
turn of  the  writ,  it  is  an  escape  in  the  sheriff.  It  is  his  duty  to  obey  the  writ: 
and  the  writ  commands  him  to  take  the  defendant,  and  him  safely  keep,  so  that 
ho  may  have  him  ready  to  satisfy  the  plaintiff.  And  whil^ 

2.  Benton  v,  Sutton.  E.  T.  1796.  C.  V.  \  B.  8f  P.  24.  '"^  the  com 

In  an  action  for  an  escape,  it  appeared  that  the  sherifl  's  officer  having,  o^^nder^e 
the  27th  of  September,  taken  a  peraon  in  execution  under  a  capias  ad  satisfa-  comroi  ©f 
ciendum,  returnable  on  the  7th  of  November,  carried  him  to  a  lock-up  house;  the  officer, 

•  Thojgh  in  a  PuhsfMinont  cn.-'o  (lio  ryrljnqurr  -.vnjl.l  n  )J  sol  a'i<io  rin  Ci-.I.:r  f  )r  tlic  allow- it  is  an  e« 
anco  of  bail,  on  tho  ground  ofnu  aclioii  havin«c  been  inslitutod  lor  an  (::?ca})is  thoii£;Ii  no  bail-  cape.t 
bond  had  been  taken,  nor  bail  above  put  in,  in  «Ino  liin^'  nficr  tlio  rc'iirn  ot'llu)  writ,  tlio  de- 
fond.iiit  having  been  renJorcd  ;  Morloy  v.  Cole,  1  I'lic;-,  U)J.  abrld-zed  ante,  vol.  iii.  p.  100. 
Anrl  in  an  actiorj  afraiudt  the  shoritVloi-  not  a>«il;iiilij;;  a  ba-.l-Loiul,  ili.tt  Covirt  would  not  grant 
a  motion  t  >  ciiUr  th^3  rcco-.^nizmcu  of  bail  u:i  ino  lecnul,  aj  lal.i.Ji  on  Jhe  Iriio  day,  to  ena- 
ble the  plaintili'to  procev,d  wlili  Ins  action  ;   Auon.  v. ,  3  i'rico,  3(3.     Abridged  ante, 

vol.  jii.  [}.  3(3. 

f  But  on  a  liabea-;  corpu.^  to  brin^qr  in  a  j^risoncr,  Oic  '^iiolcr  jliiiVi  bnvc  a  convenient  lime 
fji-  that  piirpoao,  and  to  curr^  bi:n  laclw  .:i:iu:i  lo  piii  ..i\  La  iii.  ija«:ci  L,  i:  i-  ^ui  escape  ; 
pee  Cro.  Car.  11  '^. 

VOL.  rx  7 
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and,  on  the  2d  of  October,  permitted  him  to  go  in  company  with  one  of  his  (the 
officer^s)  followers,  to  his  own  house,  for  the  purpose  of  settling  his  afTairs, 
The  day  after  the  prisoner  was  seen  driving  with  the  officer.  The  plaintiff 
was  nonsuited.  On  motion  to  pct  it  aside,  on  the  ground  that  there  was  a  dis- 
tinction between  execution  and  mesne  process.  On  the  latter,  the  sheriff  may 
let  the  prisoner  go,  upon  his  honour  or  promise,  and  is  not  liable  to  be  punish- 
ed, provided  he  have  him  at  the  return  of  the  writ.  But  with  respect  to  the 
former  it  is  different:  there,  if  the  bailiff  voluntarily  permit  the  prisoner  to  go 
at  large,  though  only  for  a  minute,  he  cannot  afterwards  retake  him.  The 
Court  said:  the  sheriff  is  liable  to  this  action;  for,  the  custody  of  the  officer  af^ 
ter  the  writ  had  been  executed,  amounted  to  nothing;  and  further  what  was 
done  by  the  officer  was  not  done  in  the  execution  of  the  writ.  —Rule  absolute. 

3.  Slackford  v.  Austex.  M.  T.  1811.  K.  B.  14  East,  468.  S.  P.  Comp- 
8o,  if  ihe  TON  V.  Ireland.  1  Mod.  194.  S.  P.  Stringer  v.  Stanlack.  Cro.  Eliz. 
•herifflibe  4Q4  g  p^  Langdon  v.  Wallis.  Lutw.  2^23;  S.  C.  1  Ld.  Raym.  339. 
8«ner  on^"  Upon  the  execution  of  a  vix'iio^  capias  ad  saiifj'acienduin,  which  required  the 
payment  of  sheriff  to  take  and  keep  the  body  of  A.  B.,  so  that  he  might  have  it  on  the  re- 
debt  and  turn  day  of  the  writ  at  Westminster,  to  satisfy  the  plaintiffs  of  their  damages^, 
costs,  he  is  costs,  and  charges,  the  sheriff,  the  defendant,  before  the  return  day  of  the  writ 
answerable  received  the  money  duo  from  his  prisoner;  and,  therefore,  liberated  him  before 
tl  e°  nn  ^®  ^^^  P^*^  '**  ^^^^  ^^  satifaction  to  the  party  entitled  to  it.  In  an  action  for 
le^  it  ^^  escape,  Lord  Ellenborough,  C.  J.,  being  of  opinion  that  the  substantial 
seems,  he  purposes  of  the  writ  had  been  satisfied  by  the  sheriff's  receipt  of  the  money 
pay  the  mo  under  the  execution,  directed  a  nonsuit.  On  motion  to  set  it  aside.  Lord  El- 
ney  over  lenborough,  C.  J.,  said:  at  the  trial  he  was  too  strongly  impressed  with  the 
immediate  hardship  of  suffering  the  sheriff  to  detain  the  prisoner  after  full  satisfaction. 

I  83  1  ^"^  up^^i^  ^  ^6^^^^v  of  the  authorities,  he«had  changed  his  opinion.  The  she- 
^  riff  being  strictly  no  agent  of  the  plaintiffs,  but  the  officer  of  the  court  for  the 
execution  of  its  process,  he  could  not  therefore  substitute  one  mode  of  pro- 
ceeding in  lieu  of  another,  which  he  is  commanded  to  pursue.  No  authority 
can  be  shown  to  warrant  the  sheriff  in  levying  upon  the  goods  under  a  writ  a- 
gainst  the  person:  then,  can  the  plaintiffs  who  elected  to  take  out  their  writ 
against  the  person  of  their  debtor,  have,  by  the  mere  act  of  the  sheriff^  his 
own  responsibility  substituted  in  the  place  of  the  then  debtor?  The  best  way 
would  have  been  for  the  sheriff,  after  having  fallen  into  the  error,  to  have  mo- 
ved the  Court  to  stay  proceedings,  on  payment  to  the  plaintiffs  of  their  original 
demand,  and  of  all  subsequent  costs  incurred.  However,  if  the  sheriff  had, 
immediatefy  upon  the  receipt  of  the  money,  paid  it  over  to  the  plaintiff,  he 
might  have  exonerated  himself — Rule  absolute. 

4.  Shirley  v.  Wright.  T.  T.  1701.  K.  B.  2  Ld.  Raym.  1^5-,  S.  C.  7  Mod. 

29;  S.  C.  Salk.  700.  S.  P.  Odes  v.  Clarke.  6  Mod.  413.    S.  P.  Buli. 
V.  Steward.  M.  T.  1782.  C.  P.  1  Wils.  '^55, 
And  thoash     -^^^^  verdict  in  an  action  for  an  escape,  it  was  moved,  in  arrest  of  judgment, 
there  bo  an  ^bat  it  appeared^  upon  the  declaration,  that  the  capids  ad  satisfaciendum  bore 
error  in  the  teste  in  M.  T.  and  was  returnable  in  E.  T.  next  following,   so  that  all   Hilary 
process.       term  intervened;  and  for  this  reason  the  capias  ad  satisfaciendum  "waa  void;  and 
thus,  of  consequence,  it  was  no  escape  in  the  defendant  suffering  his  prisoner 
to  go  at  large.     But,     The  Court  said:  this  rule  must  be  refused,  because 
the  writ,  though  erroneous  is  not  void, 
•^d  m*ent  ^'  ^^^^^  ^'  Strode.  T.  T.  1689.  K.  B.  Carth.  148. 

the^sheriff  ^^  °^  action  for  an  escape,  it  was  contended,  that  an  action  would  not  lie 
oannot  take  ^g^ii^st  the  sheriff  for  the  escape  of  a  prisoner  taken  upon  avoid  judgment, 
advantage  And,  by  the  Court,  the  difference  is  where  the  judgment  is  absolutely  void; 
of  it;  a/i*er  and,  where  it  is  merely  erroneous,  if  it  be  erroneous  only,  the  sheriff  cannot 
^^J^^A  T  *^^®  advantage  in  an  action  against  him  for  an  escape. 
I    ^l    I    6.  Brown  V.  Comptox.    H.  T.  1800.  K.  B.  8  T.  R.  424.     S.P.  Anon.  M. 

n.^!l*'«!lt         T.  1704.  K.  B.  1  Salk.  104.  over-ruling  Orby  v.  Hales.  1  Ld.  Raym.  3; 
a  Coan»not  l  o  -rr  ^  -n/r    i    ^«       &         •  J         ^ 

having  ja  ^^^  ^ee  Squib  v.  Hole.  2  Mod,  29. 

riidieiion.        By  the  87  Geo.  3.  c.  1 12.  justices  of  the  peace  are  authorised  "at  the  first 
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or  second  general  quarler  sessions,  or  general  sessions,  to  be  hoMen  after  the  ordered  ao 
passing  of  the  act,  or  some  adjournment  thereof,  to  discharge  insolvent  debtors,  ^^^^'  '® 
uader  certain  circumstances."     The  justices  in  the  county  of  S.,  at  a  general    ?    "8®,* 
quarter  sessions,  holden  by  adjournment  after  the  passing  of  the  act,  but  which  ^"*  holden 
appeared  to  have  been  an  adjournment  of  sessions  holden   before  the  act,  or-  liable  to  aa 
dered  the  gaoler  of  the  shcrifT's  gaol  to  discharge  an  insolvent,  who  was  inaction  for 
custody-  of  the  sherift*in  execution,     ^n   debt  for  an  escape,     The  Court  were  ^^  escape, 
of  opinion,  that  this  adjourned  session,  not  boing  an  original  session  holden  af- 
ter the  passing  of  the  act,  nor  an  adjournment  of  such  a  session,  had  not  any 
jurisdiction  under  this  act;  and,  as  the  court  of  general  session,  or  general 
quarter  sessions,  had  not,  independently  of  this  act,  any  authority  over  a  per- 
son charged  in  execution  in  a  civil  suit,  the  proceeding  was  coram  nonjudice; 
and,  consequently,  the  sheriff,  being  responsible  for  the  act  of  his  servant,  was 
liable  to  the  party  at  whose  suit  the  insolvent  was  in  custody  for  the  escape, 
agreeably  to  the  rule  laid  down  in  the  case  of  the  Marshalsea,  10  Rep.  76.  a. 
that  when  the  court  has  not  jurisdiction  of  the  cause,  the  whole  proceeding  is 
coram  nonjudice;  and  an  action  lies  against  the  officer  who  executes  the  pro- 
cess of  the  court.     But  see  1 1  Mod.  50;  6  Mod.  174. 

7.  Field  v.  Jones.  M.  T.  1807.  K,  B.  9  East,  151.  Semble  contra,  Daniel  Since  a  day 

v.  MoREWooD.  2  Ld.  Raym,  927.  ro^«»  "^J^^^ 

By  the  8^9  W,  3.  c.  27.,  if  the  marshal,  &c.,  or  any  other  keeper  of  a  Jg'JJ^^Jy  rtT 
prison,  shall  suffer  any  prisoner  to  go  at  large,  except  by  virtue  of  some  rulein^i^Q  t],^ 
of  .Court,  '^  which  shall  not  be  granted  but  by  motion    made,  or  petition  read  anreeedent 
in  open  Court,"  every  such  going  out,-.4rc.,  shall  be  deemed   an  escape.     In  part  of  the 
an  action  against  the  marshal  for  an  escape,  it  appeared,  that  the  prisoner  was<|*J»  *"  *® 
iBcen  at  large  about  eleven  o'clock  on   the  first  day  of  M.  T.     The   defence  ^^^^  ^®'  " 
was,  the  prisoner  was  out  upon  a  day  rule  granted  by  the  court  on  the  same  ^^^qx  We 
day.      It  was  contended  that,  by  the  preceding  statute,  that,  could   only  have  thoogh  the* 
been  done  aMhe  sitting  of  the  court,  which  did  not  sit  till  aOer  the  time  when.prisoner  be 
he  was  seen  at  large.     It. further  appeared,  that  the  plaintiff  had  filed  his  bill  »een  at 
against  the  marshal  before  the  sitting  of  the  court.     The   plaintiff  had  a  ver- J.*'''^®  ^® 
diet  subject  to  the  opinion  of  the  court.     On  motion  to  enter  a  nonsuit,  ^^^  of*he 

The  Court  said:  if  we  were  to  construe  the  act  of  parliament  thus  narrowly  coort. 
and  strictly,  it  would  frustrate  the  object;  for,  if  the  court  were  first  to  be  mov- 
ed, then  the  rule  to  be  drawn  up,  and  then  served  to  the  marshal,  before  the 
party  could  avail  himself  of  it,  the  day  would  be  nearly  gone.  We  are,  there- 
fore, of  opinion,  that  the  day  rule  is  a  justification  to  the  marshal  for  the  whole 
day  by  relation;  besides,  generally  speaking,  there  is  no  fraction  of  a  day,  un- 
less where  it  is  necessary  for  the  ends  of  justice.     Rule  absolute.  [    85  1 

8.  Anon.  H.  T.  1721 .  K.  B.  1  Stra.  503.  Provided 

A  prisoner  taken  on  an  escape  warrant  moved  to  supersede  it,  as  producing  he  eigns'l 
a  day  rule  for  that  day .     But  {J*®  petition 

The  Court  refused  the  supersedeas,  because  it  appeared  that   he   went  out  jj^j^^®  ^^ 
early  in  the  morning,  and  did  not  sign  the  petition  before  he  lefl  the  gaol.  prison. 

9.  Harwood  V.  Manlove.  E.  T.  1682.  K.  B.  2  Show.  298.  .   g^^  j^'ig^^ 

A.  B.  was  in  execution  under  a  judgment  of  C.  P.^   and,   having  been  seen  escape  for 
at  lai;ge,  an  action  was  brought  for  an  escape.     It  appeared  that  A.  B.  had  a  prisoner 
obtained  from  the  lord  keeper  el  habeas  corpus,  called  a  day  writ.  to  go  at 

The  Court  said:  a  day  writ  is  a  habeas  corpus  out  of  Chancery^  which  they  la^ge  «nder 
may  issue  either  in  term  or  vacation,  and  is  a  justification  to  the  sheriff,  P^o-*^^  ^^j 
vided  the  prisoner  is  attended  by  a  keeper.  -  of  Chance 

10.    HouLDiTCH  V.  Bjrcii:  M.  T.  1812,  C.  P.  4  Taunt.  G08.  rj,  called  a 

In  an  action  for  an  escape,  it  appeared  that  it  was  the  ordinary  practice  for  day-wrh, 
the  sheriff's  officer,  when  he  took  a  prisoner  in  execution,  to  carry  him  to  a  Provided 
lock-up  house,  and  keep  him  there  for  a  convenient  time,  usually  several  days,  5  j  ?  '**^ 
inorder  to  give  defendants  an  opportunity  of  settling  the  matter.      In  this  case,  officer 
the  prisoner  had  been  kept  there  fourteen  days  before  the  return  of  the  writ.  ^^^  -^'i^  ^^ 
On  the  question,  whether  this  constituted  an  escape.  escape  to 

The  Court  said:  we  know  of  no  law  which  says,  that  the  keeping  a  prisoner  take  a  pri 


W  KSC  AVE.— E£eci  of  a  coluniary  Return. 

soner  in  ex  in  a  lock-up  house  is  an  escape.     Besides,   it  seems  to  be  the  invariable  prac- 
ecaiion  toa^j^jQ..  Qjjjj^  considering  how  n.any  hard   actions  arc   daily  brought   against  the 
boose!^        sheriff,  we  cannot  doubt  that  tliis  action  would  often  have   been  brought  long 
since,  if  it"cou!d  have  been  maiiilair.od. 

(]^)  Of  a  voll'ntaky  uetuun  by  frisoner. 
Ravenscroft  v.  Eyles.  IL  T.  I7G5.  (J.  P.  2  Wils.  '2'J4.    S.  P.   Mosedell^s 

CASE.  1  Mud.  my.  Contra,  Anon,  Stra.  4!23. 
An  action  ^^^'is  was  an  action  en  ti.e  cdlc  againsf  the  warden  of  the  Fleet,  for  the  es- 
lies  for  an  capc  of  "\V".  A  verdict  was  l-^und  for  the  plaintiff,  suLjrct  to  the  opinion  of  the 
escape  oat  court,  upon  the  following  case: — W.,  being  indebted  to  the  plaintiif,  and  in 
of  execu  custody  of  the  warden  ofthe  Fleet,  at  liie  suit  of  another  person,  was  regularly 
ih°*  h^fh  ^^^'■g^^  *"  custody,  at  the  yiiit  (f  the  present  plaintil",  in  Trinity  term.  After- 
prUoner  vo  ^'^^^^>  "P*^*^  ^^^^  ^^^  of  October,  the  defendant  voluntarily  permitted  the  said 
Innlarily  re  W.  to  escape  out  of  prisoii,  Tlje  fhtinliiT,  knowing  of  such  escape,  on  the 
torn  ihe  said  1st  of  Octolier,  did,  notwithstanding,  afterwards  proceed  in  his  said  cause 
same  day,  against  the  said  AV.,  and,  in  tlio  then  next  term,  obtained  judgment  against 
I  •  ff  ^^'"'  and,  after  haviug  so  obtained  judj.^ment,  comnienced  his  present  action 
ceedtofia  ^g^^^^t  the  defendant,  tho  wardc  n.  Ldt  W.,  having  so  eFcaj)cd  on  the  said 
al  judgment  ^®*  of  October,  returned  to  the  Fleet  prison  on  the  same  day,  and  ever  since 
effainst  continued  a  prisoner.  The  question  was,  whether  the  plaintiiVwas  entitled  to 
him.  recover,  havir.g  proceeded  to  iudjrnicnt  against  the  said  W.,  as  is  above-men- 

[  86  ]     tioned. '  "  '  ... 

Per  Cur.  The  qucihtur.i  i  f  tiio  damages  is  nothing  to  the  purpose;  for  if  the 
jury  had  power  in  this  case  to  give  damages,  we*inust  nov/  take  it  that  theyhave 
done  right;  the  jury  wore  not  confined  to  give  the  exact  damages  in  the  final 
judgment,  but  had  a  power  and  discretion  to  assess  what  damages  they  thought 
proper;  for,  this  being  an  action  upfn  the  case,  the  damages  were  totally  un- 
certain. It  is  objected,  for  the  dcibndant,  the  warden,  that  the  escape  was  but 
for  a  single  day;  that  the  [»lainti!i  knew  thereof,  and  proceeded  t<^  final  judg- 
ment, and  might  have  charged  the  defendant  in  execution,  as  he  returned 
again  to  the  Fleet  the  same  day,  and  is  now  there.  But,  whenever  a  gaoler 
permits  a  voluntary  escape,  i>oni  that  moment  he  commits  a  tort;  and  the  plain- 
tiff has  a  right  of  action  to  recover  such  damages  as  the  jury  shall  please  to 
give  for  the  same.  I'he  prisoner,  when  voluntarily  suiTered  by  the  gaoler  to 
escape,  is  instantly  at  lar^e;  the  rriolcr  cannot  aftci wards  retake  and  detain 
himfjr  the  same  matter.  The  plaiiiliirmay  retake  him  by  an  escape  warrant, 
but  hu.^  his  option  to  proceed  as  he  ploascs,  either  against  W.,^  to  judgment 
and  execution  in  thij  case,  or  rgainst  the  warden.  \V.  in  not  now  a  prisoner 
nt  the  ['laintlff's  suit,  nl'ih'.u£;h  he  be  locked  up  every  night,  and  though  the 
plainti.I' might  iav/fully  proceed  to  jiid<vment  against  hirn,yet  he  could  not  charge 
him  in  execution;  and  the  case  of  Key  and  Ihi^'^gs.  Skin.  582.  is  directly  to  the 
point.  If  an  escape  be  voluntary  in  the  gaoler,  nothing  afterwards  will  purge 
it;  Sulk.  271. — Judgment  for  plaintiff. 

(C)  Of  a  nr.cAPTiox,  and  the  escape  warrant. 
1.  Pexfold  v.  Maxwell,   M.  T.    1316.   K.    B.    1  Chit.  Rep.  275.  n.  S.  P. 
TiLSDEN  V.  Parfriman.  M.  T.  1703.  K.  B.  G  Mod.  353. 
The  defendant  had  been  let  out  of  custody  at  his  own  request,  in  order  to  af- 
^oned  ^^^^  ^"^^  ^"  opportunity  of  attending  to  certain  business  connected  with  an  of- 
on  mesne    ^^^  which  he  held  under  government.     He  had  been  subsequently   arrested, 
process  be   by  virtue  of  a  writ  grounded  upon  the  same  affidavit  to  hold  to  bail.     A  motion 
at  largo       was  made  to  discharge  him  out  of  custody,  en  the  ground  that  a  fresh  affidavit 
with  tho      yvas  necessary. 

consentof        p^.j,  q^^^^     y^^^  must  refuse  the  preseni  application,  upon  the   principle  of 
he^may  be  affor<ihig  as  much  facility  as  possible  to  parties  wishing  to  liberate   themselves 
retaken.       from  custody;  for,  were  a  contrary  rule  laid  down,  it  would  have  the  effect  of 
inducing  panics  !o  keep  persons  in  custody. — Rule  refused.     See  6  T.  R.  62. 
[  87  ]     2.  Atkinson  v.  MvTTr>o:;.  M.  T.    17a7.  K.  B.  2  T.  R.  172.  S.  P.  Atkin- 
son v.  JA:.:rsoN\  5  T.  R.  25.  S.  P.  FEATnERSTONriiAucii  v.  Atkinson. 
M.  T.   1735.  C.  P.  Barnes,  373.  S.  P.   Wilki::son  v.  Salter.  T.  T. 
1733.   K.  B.   Ca.  Tci:p.  Hard.  310. 


ESCAPE.— Of  a  Rtifaption.  57 

Per  Cur.     The  ooly  difference  between  an  arrest  on  mesne  process  and  in  ^Uter^  if 
execution  is  this:  on  the  former,  the  bailiff  may  permit  the  prisoner  to  go  al'°  f*«« 
large,  provided  he  has  him  at  the  return  of  the  writ  j  but,  in  the  latter  case,  if  '^^' 
the  bamff  vohintarily  permit  the  prisoner  to  go  at  large,  though  only  for  a  mi- 
nute, he  cannot  afterwards  retake  him.  g^  1^  ^ 
3.   ViGERs  V.  Aldbicu.  M.  T.   1769.  K.  B.  4  Burr.  2482.  S.  P.  Anon,   beatlanre 

E.  T.    1701.    11  Mod.  3.  with  the 

The  defendant  had  been  taken  in  execution  upon  a  capias  ad  saiisfacitndumj  consent  of 
and  afterwards  discharged  by  consent  of  the  plaintiff,  upon  his  entering  into^^^P'^y* 
an  agreement  to  pay  certain  sums  of  money  at  stipulated  times,  which  he  did  L'"*^*^ 
not  afterwards  comply  ^ith.     On  the  question,  whether  he  could  be  taken  in  released  on 
execution  again,  having  been  once  discharged  by  consent  of  the  plaintiff,  terms 

The  Court  held,  that  the  defendant  having  been  taken  in  execution  and  dis-  which  are 
charged  by  consent  of  the  plaintitf,  could  not  be  retaken,  but  might  be  sued  °o*  ^^^^ 
upon  the  new  agreement.  ^"?  ^^ui 

4.  Willing  v.  Goad.  T.  T.   1731.  K.  B.  2  Stra.  909.  Ee  ca^ot 

The  Court  was  moved  to  discharge  the  defendant  out  of  the  custbdy  of  the  be  retaken; 
marshal,  the  plaintiff  in  the  action  having  sent  an  order  for  his  discharge.  On  ^        . 
a  rule  to  show  cause,  the  marshal  insisted,  that  the  defendant  had  broke  the  ^^p'^*     ®  ** 
prison,  and  let  out  himself  and  another  prisoner,  who  was  in  execution  for  against  gaol 
500l«;  and  that,  though  the  plaintiff's  discharge  came  whibt  he  was  out  ofer's  assent, 
prison,  yet  he  had  since  taken  him  for  l)is  fees,  and  had  charged  him  in  cus-  c«a  he  be 
*  tody  with  a  declaration  for  the  escape  of  the  other.     But  there  being  no  case  "taken  for 
to  warrant  the  gaoler's  retaking  for  fees,  and  the  plaintiff  in  the  action  being  ^  ^"?  *® 
satisfied,  the  Court  held  the  retaking  to  be  illegal,  and,  consequently,  the  de-   r  ng  'T  ' 
livery  of  a  declaration  to  him  void,  and  that  the  marshal  ought  to  discharge    **       ^ 
him. 
6.   Anon.  M.  T.  1704.  K.  B.  Salk.  273.  recognised  in  Brown  r.  Comp- 

TON.  8  T.  R.  424.  ^  Bnt  where 

On  an  action  of  debt  for  2002.  on  bond,  conditioned  to  pay  lOOl.  for  want  of  a  prisoner 
bail,  the  defendant  was  committed  to  the  marshal;  and  he  applied  to  the  jus-  was  dis 
iices  of  peace  of  Surrey,  and  procured  a  discharge  under  an  act  for  the  relief  ^^^'•'K^d  by 
of  insolvent  debtors.     The  plaintifl'  obtained  an  escape  warrant,  on  which  the  ?  ^^o^"^  not 
defendant  was  taken  up;  and,  on  a  motion  to  be  discharged,  diction   it 

The  Court  held,  this  was  an  escape;  for,  being  a  prisoner,  both  indebted  was  holden 
and  also  charged  in  above  lOOl.  debt  and  damages,  the  justices  had  no  i^tho-  he  might  be 
rity  for  what  they  did,  and  therefore  the  discharge  was  illegal  and  void.  retaken  on 

*  But  if  it  bo  throueb  tlio  nn^lirrenco  of  ih  ^  iriolcr,  he  m  ly  be  retaken  by  iho  gaoler,  see  / 

F.  N.  B.  130;  or  the  plaintUr;  see  i  Sid.  '.i.'O.  '  ,  warrant 

f  As  to  render  himself  on  a  given  day,  if  he  did  not  pay  the  debt  before  that  day  ;  see  6^"  ®'  -  . 
T.  R.  525;  or  discharge  tho  demand  r.t  a  subsequent  poriod;  see  7  T.  R.  420;  and  in  do-  ^**°®»    •♦ 
fault,  to  bo  liable  to  bo  taken  in  execution  ogain,  see  2  lv'nt,  243;  even  though   abend  bo 
g'lvon  with  such  a  condition,  it  is  void ;  see  1  B.  &  P.  242.     .And  wlierc  a  iVcsh  Fccurity 
v/aa  given,  which  was  defeated  on  account  of  a  mere  informality,  it  was  liolden  ho  could  not 
be  retaken;  see  1  T.  K.  557.     So  where  on  tho  prisoner's  discharge  with  plaintiff's  con- 
Bent,  it  was  agreed  tliat  the  judgment  should  stand  revived  twelve  months,  it  was  also  deem- 
ed  unavailable,  seo  Bumcs,  205 ;  bcoarse  in  tlio;;c  cases  the  judgment  is  considered  as  sat- 
isfied, and  there  is  no  remedy  on  iho  judgment  cither  by  action  of  debt,  see  4  Burr.  2482; 
or  writ  of  execution;  see  7 'T.  R.  420.     Such  ore  tho  provisions  at  common  law;  but  by 
the  8  At  "9  VV.  3.  c.  27.  if  the  prisoner  or  cape  by  any  other  mdans,   the  creditor,   at  whoso 
suit  such  person  was  charged  in  execution  at  the  time  of  the  escape,  may  retake  him  by  any 
•    new  capias  ad  satisfaciendum,  o:  other  kind  of  execution  on  tho  judgment,  as  if  he  had  nev- 
er been  in  cxccutiuD. 

As  to  the  relief  of  debtors  in  erieculion  for  debis  under  201.  and  their  c.^jcape  and  recap- 
tioDy  see  48  Geo.  3.  c.  123. 

i^  Stat.  2.  c.  6.  which  enacts  thrit,  "  if  any  person  or  persons  committed  or  rendered  to, 
or  charged  in  custody  of  the  Marshal  of  tho  King's  Bench,  or  prisoti  of  lhG4:^leet,  either  in 
execution  or  upon  raesno  process,  or  u[»on  any  contempt  in  not  performing  tho  order  or  de- 
cree of  a  court  of  equity,  by  any  of  his  M:ijcvsty's  ('onrt^  at  Woatminsler,  whall  escape  from 
tho  custody  of  the  marshal  or  prison  of  lii<5  King's  Bench,  or  from  the  prison  of  the  Fleet,  or 
shall  go  at  large,  it  shall  and  may  be  lawful,  upon  oalh  thereof  in  writing,  to  be  made  by  ono 
or  more  croJibio  person  or  persons,  before  any  ono  of  the  judges  of  that  court  whore  such 
actioa  was  entered,  or  judgment  and  execution  wero  obtainod,  or  whore  tiio  party  was  bo 


WUch  frat  6.  R^-x  y.  Dotbar.  E.  T.  17^3.  K.  B.  8  Mod  241. 

mnted'^br      ^®  defendant  was  a  prisoner  in  the  Kind's  Bench,  and  charged  in  execu- 

Sejadge  of  **^°  there  at  the  suit  of  one  P.,  and  afterwards  was  turned  over  to  the  Fleet, 

[  89  1    ^°^  there  likewise  charged  in  execution  at  the  suit  of  the  same  party;  and,  on 

the  conrt     ^Oth  day  of  January  last,  was  taken  in  Leicester  Fields,  on  an  escape  warrant, 

where  the  signed  by  one  of  the  judges  of  this  court.     It  was  objected,  that  this  man,  be* 

action  was  ing  charged  in  execution  in  the  Fleet  (which  is  the  prison  of  tlio  Court  of 

brought,  or  Common  Pleas,)  cannot  be  taken  by  an  escape  warrant  signed  by  any  of  the 

IggQ^        judges  of  the  Court  of  King's  Bench.     But,  the  Court  said :  any  judge  of  the 

court  where  the  action  was  brought  may  grant  an  escape  warrant;  and  a  judge 

of  the  Common  Pleas  may  grant  it,  though  the  pris<$ner  is  turned  over,  and 

charged  in  execution  in  this  court,  and  so  vice  ve^^sa. 

7.  Parker  v.  More.  H.  T.   1702.  K.  B.  6  Mod.  95. 
Aadroaybe     The  defendant  was  taken  on  a  Sunday,  by  virtue  of  an  escape  warrant,  and 
exeeatedonit  was  held  good;  for  one  may  take  another  on  a  Sunday  on  a  fresh  pursuit; 
•  Sunday,*  ^j^^  j|jjg  jg  jjj  jjjg  nature  of  it,  though  it  is  by  a  new  method;  for  this  is  no  ori- 
ginal process,  but  the  party  is  still  on  the  old  commitment. 
Bat  the  par  ^'  ^^^^  ^'  Doughty.  E.  T.  1703.  K.  B.  6  Mod.  164. 

It  exeea  ^0  defendant  escaped  out  of  prison,  and  was  retaken  by  virtue  of  an  ea- 
ting it  miut  cape  warrant  on  stat.  5  Ann.  by  a  rabble,  without  any  officer,  as  the  statute 
bea  legal  directs,  and  was  by  them  brought  to  the  sheriff,  who  detained  him  by  virtue  of 
officer,  and  (jj^^  warrant  and  on  an  habeas  corpus  brought,  the  sheriflf  returned,  that  Dough- 
vatelndivi  *^  ^*®  brought  to  him  by  W.  R,  and  others,  to  him  unknown,  by  virtue  of  a 
dnal.  warrant,  &c,;  and  that  he  (the  sheriff)  detained  him  in  custody  agreeable  to 

the  command  of  the  writ.  Holt,  C.  J.  This  is  an  insufficient  return.  It  is 
true,  the  warrant  was  good;  .but,  being  illegally  executed,  the  sheriff  ought 
not  to  detain  him;  for  he  shall  not  grail  a  legal  imprisonment  on  an  illegal  act; 
he  ought  to  receive  the  prisoner  from  no  person  but  an  officer,  or  from  one 
The  prifon  under  that  denomiogtion. 

•r  will  not  9.  Hothershell  v.  Bows.  M.  T.   1702.  K,  B.  6  Mod.  21. 

be  diacharg  ipj^^  defendant,  being  in  custody  on  mesne  process,  escaped,  and  was  taken 
iaa^he  mo  ®°  *  warrant  by  virtue  of  the  1  Anne ;  and  the  Court  was  moved  that,  on 
ney  into  bringing  the  money  into  court,  he  should  be  set  at  liberty.  But  the  Court  said 
court         they  could  do  it. 

[  90  ]  (D)  Remedy  for. 

(o)  Btj  action. 
\  st.  On  mesne  process.  I .  JPorm  of  action'^ 
committed  or  char^yed  as  aforesaid,  to  and  for  such  judge,  before  whom  such  oath  shall  be 
made  as  above  said,  and  such  judge  is  thereby  authorised  and  required  from  time  to  time  to 
grant  unto  any  person  whatsoever,  who  shall  demand  the  same,  one  or  more  warrant  or  war- 
rants under  his  hand  and  seal,  therein  reciting  the  action  or  actions,  execution  or  executions, 
contempt  or  contempts,  with  which  such  person  or  persons,  so  escaping  or  going  at  large, 
stood  charged,  or  were  committed  at  the  suit  of  any  person  or  persons,  on  whose  behalf  such 
warrant  or  warrants  shall  be  demanded  at  the  time  of  such  escape  or  going  at  large,  (which 
Baid  warrant  or  warrants  shall  be  in  force  in  all  places  whatsoever  within  the  kingdom  of  En- 
gland, dominion  of  Wales,  and  town  of  Berwick-unon-Twecd,)  directed  to  all  sheriffs,  may- 
ors, bailifl^s,  constables,  lieadboroughs,  tithingmen,  therein  and  thereby  commanding  them,  and 
every  of  them  in  their  respective  counties,  cities,  towns,  and  precincts,  to  seise  and  retake  such, 
person  or  persons,  so  escaped  or  going  at  large  ;  and  such  person  or  persons,  so  retaken  upon 
such  warrant,  forthwith  to  convey  and  commit  to  the  common  gaol  of  such  county,  w^here  such 
person  or  persons,  so  escaped  or  going  at  large,  shall  bo  retaken,  there  to  remain  without 
bail  or  mainprize,  or  being  thence  upon  any  account  whatsoever  delivered  or  removed,  until 
he,  she,  or  they  shall  have  made  full  payment  or  satisfaction  to  the  respective  plaintiff  or 
plaintiffs,  creditor  or  creditors,  in  such  action  or  actions,  execution  or  executions  named,  or 
until  the  judgment  or  judgments,  on  which  such  execution  or  executions  was  or  were  sued 
out  against  such  person  or  persons,  shall  bo  recovered  or  discharged  by  due  course  of  law,  or 
until  judgment  in  such  action  or  actions  be  given  for  such  person  or  persons  so  committed 
as  aforesaid,  or  until  the  said  contempt  or.contemnts,  for  which  such  person  or  persons  were 
or  shall  be  committed,  be  cleared  and  discharged.  * 

♦  Provided  it  be  a  retaking  at  the  instance  of  the  same  party,  for  where  A.  being  arrested 
at  the  suit  of  B.  was  discharged  out  of  custody,  not  knowing  that  a  detainer  was  lodged  by 
C.  who  on  Sunday  retook  A.  it  was  holdcn  to  be  an  original  taking,  and  not  a  retaking  after 
ao  escape,  and  therefore  void  by  39  Car.  a ;  see  6  Mod.  95.  n. 

t  An  action  on  the  case  is  the  proper  remedy  to  be  adopted  for  the  escape  of  a  person  ar- 
rested on  mesne  process ;  see  PetersdorfF's  Sup.  Blac.  1^6. 


2.  Parties  to.     Seepostj  p.  93. 
3.   Declaration.^     As  to  the  v  enuc,  see  poit,  p.  96. 

4,  Plea  and  replicatwn.  I^'®  *  P^*» 

WiuTRow  V.  Edwin.  T.  T.   1690.  C.  P.  Lutw.  51.  t\V**lti'Dtiff 

To  an  action  on  the  case  for  the  escape  of  a  prisoner  in  custody  on  *?*«*««  reply  a* hi« 
process,  the  defendant,  Sheriff  of  L.,  pleaded  that  the  prisoner  was  rescued;  tory  of  mmt 
to  which  the  plaintill"  replied  a   histnjV  of  matter  to  prove  that  the  defendant  ur,  on 
might  have  carried  tliu  prisoner  to  guol,  instead  of  taking  him  to  an  alehous«,  which  iMoo 
and  there  keeping  him  two  days,  whereby  ho  escaped.  f""°'^*. 

The  Court^ave  judgment  lor  defendant,  hecause  the  replication  was  mcrej*"?*  * '  " 
history  and  matter  of  evidence  on  which  no  iiisiie  could  he  joined. 

5.   Evidence.  Thoprodoc 

1.  Adey  V.  Bnmr.Es.    T.  1\  1817.  K.  B.  2  Stark.  189.  tioQoftbo 

In  an  action  against  the  sheriff  for  an  escape  on  mesne  process,  a  copy  of  the  writdoos 
writ  was  given  in  evidence  by  the  plaintiff,  and  the  document  contained  also  **<>*  entitlo 
a  copy  of  the  sheriff's  return.     It  was  contended  for  the. defendant,  that  ^^OiJ!     't- 
was entitled  to  have  the  sheriff's  return  read  in  evidence  as  well  as  the  writp^i^^ 
itself ;  since  part  of  the  document  could  not  be  read- without  reading  the  whole,  which' ii  m 
To  which  it  was  replied,  and  assented  to  bv  Holroyd,  J.,  that  th^ general  ruledoraed 
did  not  apply  to  this  case.     The  ground  of  the  rule  which  required  the  whole  tWepOf 
of  the  document  to  he  read,  was  this,  that  the  sense  of  one  part  might  be  ma-  '***^  "**  "^^ 
terialljr  altered  by  another  part;  but  here  that  principle  did  not  hold,  since  p*°j*^f*'|j^ 
the  writ  was  perfectly  distinct  from  the  return.  document, 

^.  Fairlie  v.  Birch,  E.  T.   1813.  K.  B.  3  Camp.  397.  [  91  ] 

In  an  action  against  the  shcri.Tfor  an  escape  upon  mesne  process,  the  plain- Bat  the  m 
tifTgave  in  evidence  the  sheriff's  return  of  ccpi  corpus^  which  showed  that  no  cape  is  pro 
bail  were  put  in,  and  that  the  prisoner  was  not  in  the  sheriff's  custody  at  the^®^  **/  *^® 
return  of  the  writ.     It  w^s  objected  that  it  was  not  enough,  without  finding  the  ^^rmts^wad 
warrant  and  adducing  direct  evidence  of  the  arrest  and  escape.     But  Locd  noaappear 
!Ellenborough,  C.  J.,  over-ruled  the  objection.     Verdict  for  the  plaintiff.  anc«.t 

3,  Alexander  v.  Macauley.  E.  T.   1792.  K.  B.  4  T.  R.  611.  S.  P.  GuN-»,   . 

TER  V.  Claytox.  E,  T.  1672.   K.  B.  2  Lev.  85.  an^'aSion 

A  declaration  against  the  sheriff  for  an  escape  alleged  that  the  plaintiff  had  for  an  ee 
a  good  cause  of  action  against  his  debtor;  that  he  was  arrested  on  a  latitat y  ape,  the 
and  that  the  defendant  suffered  him  to  escape.     No  evidence  being  produced  plaintiff 
to  prove  any  debt  against  the  prisoner  who  had  escaped,  Lord  Kenyon,  C.  J.,  ™"'*  vrore 
directed  a  nonsuit.     On   motion  to  set  it  aside,  the  Court  were  clearly  of  ^ctfon^  ^ 
opinion  that  such  proof  was  absolutely  essential.  affainst  the 

4.  White  V.  Jones.  T.  T.   1803.  K.  B.  5T3sp.  160.  prisoner.t 

In  an  action  for  an  escape  the  declaration  stated,  that  the  original  defendant  And  whero 
was  arrested  for  goods  sold.  On  calling  a  witness  to  prove  the  sale,  he  stat-*  dedara 
ed  on  his  cross-examination,  that  after  the  goods  were  sold  the  plaintiff  agreed  |jj|^1  "^'*^- 
to  take  in  payment  a  bill  at  three  months.  The  sale  had  taken  place  the  7th  -jn^i  j^f^^ 
of  March,  and  the  arrest  under  which  the  defendant  had  been  committed  todant  wacar 
the  custody  of  the  marshal,  was  on  the  29th  of  the  same  month.     It  was  con- rested  for 

♦  It  is  usual  in  dSclarin:^  agrunst  tlie  sheriff  for  an  escape  on  mesne  process,  to  insert  in  goods  sold, 
the  declaration  thrco  counts  :  first,  for  an  escape ;  second,  for  not  taking  the  defendant  when  ''  ^^^  "^^^ 
he  bad  an  opportanity;  and  third,  for  not  assigning  the  bail-bond  on  request:  see  Tidd.  ®"  f^'PP^f* 
236.  8ih  edit.  But  a  declaration  fpr  an  cheapo  on  mesne  process  out  of  an  inferior  court,  ®"  °y  ®J' 
need  not  allege  that  the  cause  of  ac'Lion  arose  within  the  jurisdiction ;  nor  after  verdict  will  aooce  that 
the  ju  Igraent  be  arrested,  hocause  it  is  not  alleged  that  -ihc  defendant  below  did  not  appear  immediate 
at  the  return  of  the  writ ;  Bonlley  v.  Donelly,  8  T.  R.  127.  abridged  post,  tit.  Rescue.  ly  aft©'  the 

t  If  no  returH'has  been  made,  the  writ  itself  may  be  produced,  and  proof  must  be  given  of  sale,  the 
the  delivery  of  the  writ  to  theunder-FhcrifTof  the  warrant  to  the  bailiff,  and  of  an  arrest  by  pUintiff 
the  latter  before  the  return  of  the  writ;  see  Stark.  Ev.  1337.  agreed  to 

If  tfie  action  be  brought  against  the  Marshal  of  the  R.  B.  for  an  escape  after  a  commit-  take  a  bill 
mcnt  by  habois  corpus,  tlie  habeas  corpus,  with  the  committitur  annexed,  should  also  be  at  three 
proved ;  and  as  tiiis  remains  in  the  custody  of  the  Marshal,  notice  should  be  giveo  to  produce  months, 
it;  VVigley  v.  Jones,  5  East,  44U.  abridged  post,  tit.  Prisoner.  which  bad 

X  The  confessions  of  the  under-sheriff  will  be  evidence  to  prove  the  escape;  see  1  Ld.  Rsym*  not  expired 
190.     So,  the  party  escaping  may  prove  a  voluntary  escape ;  soe  Bull.  N.  P.  67.  when  tM 


W  ESCAPE.— On  final  Process. 

process  is    tended,  that  the  declaration  averred  that  the  defendant  was  indebted  to  the 
sued.    But,  plaintiff  for  ffoods  sold  and  delivered;  that  that  must  mean  a  debt  then  due, 
no  bill  hdd^°^  which  the  plaintiff  could  then  support  an  action:  whereas  here,  when  the 
beeo  given,  ^^sfcndant  was  arrested  no  action  could  be  then  sustained,  the  goods  h::T:ng 
L  92  ]     been- sold  at  a  credit  of  three  months;  so  that,  in  fact,  the  credit  had  not  ex- 
pired when  the  arrest  had  been  made;  and  therefore,  as  the  plaintiff  could  not 
have  recovered  against  the  original  defendant  if  the  action  had  been  defended^ 
it  was  clear  he  could  not  recover  against  the  present  defendant  for  the  escape. 
But  Lord  Elloaborough,  C.  J.,  said,  it  was  not  u  mere  credit  at  three  months^ 
but  a  credit  by  a  bill  at  three  months,  which  did  not  appear  to*have  been  the 
terms  of  the  contract  at  the  time  of  the  sale.     Besides,  there  was  no  evidence 
that  the  bill  was  ever  offered  or  given;  and,  for  any  thing  that  appeared,  it 
But  lo  sap   niight  have  been  a  swindling  transaction;  he  was  therefore  of  opinion  that  the 
port  an  alle  averment  was  satisfied,  and  that  the  plaintiff  ought  to  recover.     But  if  it  had 
gation  that  been  proved  that  the  goods  were  sold  on  a  three  months'  credit,  and  the  ar- 
the  original  ^est  had  taken  place  before  that  credit  had  expired,  he  should  have  held  that 
I  0  en  an     ^j^^  averment  had  not  been  satisfied,  and  nonsuited  the  plaintiff. 

ed^under^-  Webb  v.  Herne.  T.  T.   1797.  C.  P.  2  Esp.  671;  S.  C.   1  B.  &  P.  281. 
a  writ  in  The  declatation  in  an  action  for  an  escape,  stated  that  the  original  defend- 

dorsed  for  ant  was  arrested  "  under  a  writ,  indorsed  for  bail  by  virtue  of  an  affidavit  now 
bail  by  vir  of  record."  To  prove  this  averment  the  writ  so  indorsed  was  produced  with- 
tne  o^an^^^out  the  affidavit  to  hold  bail.  On  objection,  it  was  contended,  that  the  en- 
of  record  **  dorsement  on  the  writ  was  sufiicient  evidence  to  support  the  allegation.  But 
the  affidavit  Eyve,  C.  J.,  held  that  the  averment  was  a  substantive  and  material  one, 
mast  be  pro  proveable  by  the  affidavit  itself  and  not  the  writ.  . 

daccd.  •    (5.   Of  the  damages. 

Thidama  Gabel  v.  Perchard.  H.  T.   1794.  Exch.  2  Anst.  622. 

8®s  consist  Qj^  motion  to  stay  proceedings  in  an  action  for  ancscape,  it  was  contended 
that  siiaU  ^^^*  ^^®  sheriff  was  liable  for  all  the  debt  the  plaintiff  could  prove  above  the 
be  proved,  ^um  sworn  to,  otherwise  the  plaintiff  would  be  a  loser  by  the  escape;  and  of 
and  not  that  opinion  were  the  Court,  who  said  the  plaintiff  was  entitled  to  the  whole 
merely  the  sum  due  to  him  from  the  original  defendant, 
sum  svirorn  2d.    On  final  jrrocess. 

^*»-  •         •  1 .  Form  o/:*  • 

Debt  lies  Wolfe  v.  Danso>4,  E,  T.  1695.  K.  B.  5  Mod.  202.  S.  P.  Cooke  v.  Champ- 
caUofT  ^^^^'  ^   ^'    ^'^^'^'  ^   ^    Fitzg.2G.5;  S.  C.  2  Stra.  901. 

*  person  on  a  ^^  was  resolved,  that  debt  and  not  case  lay  against  the  sheriff  for  the  escape 
capiat  ut  of  a  person  taken  on  ^capicts  ntlagalum,  without  continuing  the  process;  lor 
lagaium.    he  is  in  execution  at  the  suit  of  the  party. 

[  93  ]  2.  Parties  to. 

IfA.  defi^  (a  i)  By  whom. -\ 

M^adTatU  ^'  .Kerton  v.  Sutton.  E.  T.   1798.  C.  P.   I  B.  &  P.  24.' 

faciendum  ^^  ^^  action  for  an  escape,  it  appeared  that  a  writ  of  execution  was  delir- 
to  the  she  cred  to  the  sheriff  against  A.  at  the  suit  of  the  plaintiff,  and  a  warrant  was 
ritr against  made  out  thereon;  but  before  the  return  of  such  wpt  A.  was  taken  in  execu- 
B.  and  be  tion  at  the  suit  of  B.,  and  then  escaped.  On  the  question  \>^ether  the  plain- 
fore  its  ex  jj^  might  maintain  an  action  against  the  slieriff  for  the  escape,  though  the 
be°taken  in  P^^^X  w*'^^  "^^  arrested  under  the  writ  at  the  suit  of  the  plaintiff, 
cxecntion  *  Dn!)t  is  a  rpnio^Iy  concomitant  with  an  nctlon  on  tlio  cnso  aj^ninst  the  sheriff  or  other 

against  C,  ofiicor  for  the  c3c;ipo  of  a  pri.-sonnr  in  his  cnstody  on  fiiri!  process,  and  this  mode  of  redress 
and  escape,  i^i  in  Homo  instances  proferred  to  that  of  t-aso,  rispocially  wlicrc  the  caption  of  the  original 
the  sheriff  dofendiint  can  bo  cle.iriy  proved,  hecanso  in  daUl.  tlic  jiu y  must  give  a  vcrShi  for  the  entire 
is  liable  to  deinantl,  that  is,  llio  sum  indorscul  on  thu  writ  raid  th.j  Icra'  i\ws  of  oxeculiou,  instead  of  un- 
A.  though  certain  (lain  i![;o3  as  in  case ;  sec  Petcrrfdoill's  Sik).  Dl;;o.  1:25.  The  statutes  13  £dw.  1.  c. 
not  arrested  ^''  '"^*^  ^  ^^*  ''^'  ^*  ^'^'  fii'-'^^V'^vc  an  action  of  debt  a;:.:inj<t  aslioritVor  g.aoler,  who  permitted  a 
nnder  his  prisoner  in  t'xocntion  to  escape  ;  hut  it  is  mc«.s&ary  lo  remark,  tiiat  those  acts  arfe  exclusive- 
writ*  y  confined  to  fscap(>H  on  final  process  j  sec  PoN'i^^dorlf's  h'uj).  Blac.  V27i. 

*  f   If  the  j)l  liritiirin  an  action  a,'7ain.sl  the  hnndrod  is  nonsuited,  and  judjjmcnt  entered  a- 

gainst  him  for  tiio  osts,  upoti  Tri::cli  ho  is  tal:;:n  in  (Xi^ciitinn,  and  the  sheritT  permits  him  to 
escape,  tho  hundred  may  brinj;  an  action  n^'iin;>t  the  Lljcrilf  for  the  escape  ;  uec  Filzg.  296 ; 
Cro.  Jac.  G19 ;  1  P.  W  m3.693. 


ESC  APE.— w3c*wn  for^PartUt  io.  6 1 

The  Oourt  said,  wherever  the  prisoner  in  execution  is  in  a  diOerent  custody* 
from  that  which  is  likely  to  enforce  payment  of  the  debt,  it  is  an  escape,  it 
has  been  asked,  whether  an  action  on  the  case  would  lie  for  not  arresting  on 
the  earliest  opportunity?  We  have  no  doubt  but  that  it  would;  but  the  dama- 
ges must  depend  on  the  particular  circumstances.  Let  us  put  a  case.  The 
last  day  of  last  Trinity  term  was  the  15th  of  June;  suppose  a  capias  ad. satis- 
Jariendum  to  have  issued  on  that  day,  and  proof  that  the  oflicer,  to  whom  the 
warrant  was  directed,  was  in  company  with  the  person  named  in  the  writ  on 
the  16thy  and  that  he  omitted  to  arrest  him;  on  the  4th  of  November  he  does 
arrest  htm,  and  on  the  6th  brings  the  body  into  court.  If  oh  the  IGth  of  June, 
when  the  officer  was  in  company  with  the  prisoner,  he  was  in  good  circum- 
stances, and  between  that  day  and  the  4th  of  November  he  has  become  a 
bankrupt,  the  plaintiff  may  say  to  the  officer,  I  have  lost  my  debt  by  your  not 
putting  the  party  in  restraint  sooner;  I  have  sustained  damages,  and  am  enti- 
tled to  recover  them  by  an  action. 

2.  Jackson  V.  Humphreys.  T.  T.  1705.  K.  B.  I  Salk.  274. 
in  ah  action  of  escape  brought  against  the  Sheriffs  of  London,  the  plaintiff^'  ^^'  '• 
declared  that  he  levied  a  plaint  in  the  Sheriff's  Court  against  J.  S.,  beidff  then  Ij^JI  ^ 
in  the  compter  in  custody  on  a  former  plaint  levied  against  him  by  J.  N.,  and  {he  She 
that  the  defendant  being  so  in  custody  was  suffered  to  escape.     The  defend- riff 'a  Court 
ant  demurred,  and  insisted  that  there  ought  to  have  been  a  precept  sued  out  of  ]U>adon 
■L      K^  on  the  latter  plaint,  on  which  the  sheriff  might  have  returned  a  cept  corpus  $  as  W*°^  ®' 
^  y  i^  H.  is  arrested  by  the  sheriff  at  the  suit  of  A.  and  afterwards  another  writ  J*®j°*J^  *"• 
Vi/     is  delivered  at  the  suit  of  B.,  he  is  now  in  custody  for  B.  and  the  very  delivery  former 
\^      of  the  writ  to  the  sheriff  was  an  arrest  in  law,  and  in  debt  for  escape,  B.  must  plaint  by 
^      declare  that  H.  was  arrested  on  this  writ;  for  the  declaration  must  be  accord- C.,  if  B.  ee 
vj       ing  to  the  operation  of  law,  and  not  according  to  fact;  5  Co.  89.  capoe,  A. 

^  Holt^  C.  J .,  having  looked  at  Mackally 's  case,  said,  that  on  entering  a  plaint  "'^   .  "*• 

in  the  Compter,  there  never  is  any  precept  awarded;  but  the  serjeant  at  mace   n  94  i 
arrests  the  party  by  his  general  authority,  and  therefore  there  is  nothing  more   -'         ^ 
to  be  set  forth  than  is  set  forth  in  this  case;  for  by  entering  the  plaint,   and 
charging  the  defendant  in  the  Compter,  he  is  in  actual  custody  of  the  sheriff. 
3.  BoNAFous  V.  Walker.  M.  T.  1787.  K.  B.  2  T.  R.  126.  S.  P- Berwick  ^  ^j^^i^j^ 
.    V.  Andrews.  T.  T.  1703.  K.  B.  Ld.   Raym.  971.     S,   P.  Glover  v.  trator  need 
Kendal.  T.  T.   1686.  C.  P.  Lutw.  893.  not  declars 

Ob  an  action  for  an  escape,  it  was  objected,  on  the  behalf  of  the  defendant,  ^  *o<^h  in 
that  this  action  ought  to  have  been  brought  by  the  plaintiff  as  administratrix;  V^  *<^tion 
because  the  judgment,  on  which  the  party  had  been  committed  in  execution,  ^J^  ^^^ 
was  obtained  by  the  intestate ;  and  the  case  of  Wasb  v.  Briggs,  1  Ld.  Raym.  jodgment 
35,  was  cited.  obtained  bj 

But  the  Court  said,  it  could  not  be  law;  the  instant  judgment  was  recover-  his  intet 
ed  it  became  a  debt  due  to  her  on  record,  and  was  assets  in  her  hands,  for  ^^®* 
which  it  was  not  necessary  to  declare  as  administratrix.  Ao£l  a  no 

4   Doe  v.  Jones.  E.  T.  1814.  K.B.   2  M.  &  S.  473.  minal  plaid 

The  nominal  plaintiff  in  ejectment,   in  whose  name  mesne  profits  have  bccn***^*"  •J*®* 
recovered,  brought  an  action  against  the  marshal  for  the  escape  of  the  defen-  S"***!!^  j! 
dant  in  execution  for  such  mesne  profits.     It  was  contended  that  the  action  ^^  mesne 
ouebt  to  have  been  brought  in  the  name  of  the  real  plaintiff;  but  profits,  maj 

The  Court  said,  if  the  nominal  plaintiff  may  sue  for  nusne  profits,  why  rae  for  an 
should  he  not  sue  for  an  escape  ?  escape^ 

(6  1)  gainst  toliom,^  All  p^noas 

1.  BooTHMAN  V.  Scrry.  T.  T    1787.  K.  B.  2  T.  R.  5.  harbig  an 

Debt  against  the  chief  bailiff  of  the  liberty  of  Hallamshire  for  an  escape,  thority  to 
The  declaration  stated  a  recovery  by  the  plaintiff  against  J.  W.,  and  that  he®*?^**   .. 
sued  out  a  capiat  ad  satisfaciendum  directed  to  the  Sheriff  of  Yorkshire,  who  ^i^i^  ^^^  ^ 
made  bis  manidate  thereon  to  the  defendant,  requiring  him  to  arrest  the  said  J.  negleot  of 

♦  Where  both  baron  and  feme  are  taken  in  execution,  and  the  latter  be  Buffered  to  escape,  J°^»    h  'f 
an  action  will  lie  against  the  eherifi^  though  the  baron  continue  in  prison  ;  and  in  such  an  ac- 1?!^^!  ^B? 
tion  the  whole  debt  is  recoverable;  see  Rol.  Abr.  310.  "•  nuum 

VOL.  IX.  8 
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irf  a  liberty  W.,  80  that  the  sheriff  might  have  his  body  at  the  return  of  the  writ;  that  the 
haviogsuch  jg^g^^jgjjj  arrested  J.  W. ,  and  had  him  in  his  custody  in  the  gaol  of  the  said 
moTed  r  ^^^®^  ^^'^*^'  ^^J  ""***'  ^^'  ^®  suffered  him  to  escape.  The  defendant  plead- 
prisoner  to  ed,  that  until  the  time  of  J.  W.'s  removal  and  delivery  into  the  custody  of  the 
the  couDty  Sheriff  of  Yorkshire,  he,  the  defendant,  did  safely  keep  in  his  custody,  within 
gaol  situate  the  liberty  of  Hallamshire,  the  body  of  J.  W.  That  after  such  arresting,  and 
out  of  thelijjgfoj.^  the  return  of  the  writ,  he,  the  said  defendant,  in  order  that  the  said 
thrre'deli  ^^^riff  might  have  the  body  of  the  said  J.  W.  at  the  return  of  the  said  writ, 
▼ered  htm  <^*^>  ^7  ^^®  nearest  and  most  convenient  way,  and  with  all  reasonable  expedi- 
iDto  the  cos  tion,  necessarily  remove  and  carry  away  the  body  of  the  said  J.  W.,  from  and 
tody  of  the  out  of  the  said  liberty  of  Hallamshire,  into  the  common  jail  of  the  Sheriff  of 
sheriff;  be  Yorkshire,  &c.,  as  he,  the  said  defendant,  was,  by  the  said  mandate  in  that 
Hable'f'r*"  behalf,  required,  ^c.     On  demurrer  and  rejoinder, 

an  esca^pe.       ^^^  Court  held  this  to  be  as  much  an  escape  in  the  defendant  as  if  he  had 
r  95  j'  carried  the  prisoner  into  any  other  county.     When  the  bailiff  has  once  arrest- 
ed a  defendant,  he  and  not  the  sheriff  is  called  on  to  bring  in  the  body.     In- 
stead of  delivering  the  prisoner  into  the  custody  of  the  sheriff,  he  should  have 
kept  him  within  his  own  bailiwick;  and  then  he  should  have  made  his  return 
If  the  old    to  the  sheriff,  which  the  sheriff  would  have  returned  to  this  Court.     The  de- 
sheriff;  af    fendant  receives  all  the  profits  arising  from  the  execution  of  writs  within  his 
ter  ^^^'J^     privilege,  and  therefore  he  is  liable  to  all  the  disadvantages  attending  it.— 

fendant  «if   *^^8'"®'^*  ^'^^  *^®  plaintiff.  -• 

for  him  to  2.  Rex  V.  Sheriff  of  Middlesex.  H.  T.  1804.  K.  B.  4  East,  604. 

escape  be  Per  Lord  Ellenborough,  C.  J.  If  the  old  sheriff  take  a  man  in  execution, 
fore  he  goes  and  afterwards  a  new  sheriff  be  appointed,  and  before  the  old  sheriff  deliver 
ont  of  office  j^jj  prisoner  to  the  new  sheriff  the  prisoner  escape,  the  old  sheriff  only  is 
l^j.*?*.*^  ®  chargeable  for  the  escape;  for  the  new  sheriff  shall  not  be  liable  for  any  other 
eape.*  prisoners  than  what  are  delivered  over ^to  him  by  indenture.  See  Hob.  266;  ' 
Botifaman  ^  ^"'st.  70;  2  Leon.  64. 

escape  and  3.  Lentiial  v.  Lenthal.  T.  T.  1674.  2  Lev,  109.         '  ' 

return,  and      The  marshal  of  the  King's  Bench  permitted  a  prisoner  in  execution  to  e»«   » 
*ff  K^  ®**®  cape;  he  afterwards  returned  to  prison  again.     The  marshal  died,  and  his  auc- 
.   ®  ?P     cesser  permitted  the  same  person  to  escape  again.     In  an  action  against  the 
and^then  es'^*^®'"'  ^^®  Court  held,  that  he  was  liable  for  this  escape;  and  that  the  escape 
cape  again,  permitted  by  his  predecessor  did  not  discharge  him. 
the  latter  4,  Watson  v.  Suttox.  M.  T.  1699.  K.  B.  I  Salk.  272. 

will  be  In  debt  against  the  marshal  for  an  escape.     At  the  trial  a  reddidit  se  in  dith- 

chargeable,  charge  of  his  bail  and  a  commilliiur  in  execution  to  the  marshal  were  produced 
If  a  defend  j^  evidence;  and,  after  verdict,  it  was  moved  that  it  should  be  set  aside,  for 
eJa  bv'cn  ^^®  ^^^^^^^''^  ^^  irregular;  the  course  of  the  Court  being  that,  when  any 
lefjj,  J^y^ij  one  on  a  render  is  charged  in  execution,  there  ought  to  be  notice  thereof  to 
didit  9e,  the  marshal,  without  which,  it  was  hard  to  charge  him  with  the  escape;  and 
and  the  the  mode  of  giving  such  notice  is,  by  making  an  entry  of  the  commiiliiur  in  a 
plaintiff  ac  book  kept  for  that  purpose  by  the  marshal,  in  the  King's  Bench  office;  and  the 
L  ^^.  I .  marshal  has  an  officer  on  purpose,  in  the  office,  to  take  notice  of  such  entries, 
eept  him  m  ^^d  it  is  not  enough  that  the  commUlitilr  be  entered  with  the  entering  clerk; 
and*file*^  a*   w^*^^  ^'^  agreed  by  all  the  clerks  to  be  the  practice. 

commitH     •    P^"^  ^^'     A  reddidit  se  in  the  judge's  book  is  an  immediate  discharge  of 
iur,  the      the  bail;  but  the  marshal  is  not  chargeable  for  an  escape  without  notice,  either 
marshal  ia   by  serving  him  with  a  rule,  or  entering  a  commiitiiur  also  in  his  book, 
not  charge  3^  Declai^ation. 

able  for  an  ,  .rt. . 

eicapewith      *  Where  anew  sherinis  appointed,  bis  predecessor  ought  to  deliver  over  by  indenture 

out  notice.  ^^^  *^^®  prisoners  in  his  custody  charged  with  their  respective  executions,  and  if  he  omit  any» 
it  will  constitute  an  escape ;  but  if  a  sheriiT  die,  the  new  one  must,  at  his  peril,  take  notice 
of  all  persons  in  custody,  and  of  the  several  executions  with  which  they  are  respectively 
charged;  see  3  Co.  71.  But  now,  according  to  the  3  Geo.  1.  c.  15.  until  a  now  bberifi*  bo 
appointed,  the  under-sheriff  is  to  take  charge  of  the  prison,  and  is,  during  that  period,  res- 
ponsible, Uiough  in  such  a  case,  the  assignment  by  the  urider-sherilV  to  the  newly-appointed 
niffh  sheriff  need  not  be  by  indenture;  see  Barnes,  347;  Bull.  N.  P.  69. 

Debt  docs  not  lie  against  an  executor  of  sheriff  for  nn  escape;  see  1  Saund.  218«  d. 
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(a  I)    Time  of  filing*^  IFaprifoii 

(6  1)    Venue.  ereBcapein 

1.  Walker  v.  Griffiths.  M.  T.  1751    K.  B.  Bull.  N.  P.  67.  thecountr 

It  was  resolved  thai,  if  a  prisoner  escape  in  Essex,  and  be  seen  at  large  in  Jo  Been"n 
Herefordshire,  the  venue  may  be  laid  in  Herefordshire.  B.^  the  ve 

2.   Pitcher,  Gent.,  v.  The  Sheriff  of  Monmouth.  H.  T.  1816.  C.  P.  2  nti'e  may  be 

Marsh.  152.  laid  in  ei 

To  a  motion  for  a  change  of  tJcnwc,  in  an  action  for  an  escape  by  an  attorney,  *^®'' 
on  the  defendant's  affidavit,  that  his  witnesses,  and,  as  he  believed,  those  for  ^°^  *^^  . 
the  plaintiff  also,  resided  in  a  distant  county  to  where  it  was  laid,  it  was  object-  ^^^a^  will   . 
ed  that  the  plaintiff  was  privileged  as  an  attorney,  and  that  it  could  not  be  change^of  * 
changed  in  such  an  action.  venue  in 

Gibba,  C  J.,  held,  that  only  special  circumstances  would  influence  the  the  absence 
Court  in  granting  a  change  of  venue  in  an  action  of  escape,  but  not  on  a  gene- ^f 'P^^i^' 
ral  affidavit  like  the  present,  and  particularly  as  the  plaintiff  was  an  attorney .  ^*"^"°' 
-Rule  refused.  •        f^"^'  . 

(c  1 )  Formal  parts  t'n.f  1?  *"  ''^''*''' 

I.  Oats  v.  Machen.  T,  T.  1723.  K,  B.  1  Stra.  695.  tVp^SS' 

In  an  action  of  escape,  brought  against  the  marshal,  it  was  alleged  that  the  where  the 
prisoner  was  surrendered  to  him  at  the  chief  justice's  chambers,  in  the  parish  prisoner 
of  St.  Bride;  whereas,  it  appeared  in  evidence,  that  the  chambers  were  in  the  J'*' ^^f®** 
parish  of  St.  Dunstan.     But  the  judges  held  it  well  enough,  this  being  an  ^c- j®J?^j'j[JJ^,^ 
tion  of  debt,  and  the  surrender  the  only  thing  material;  and  that  it  differed  cnstody  is* 
from  the  case  or  trespass,  where  every  part  of  the  declaration  is  descriptive,      immaterial. 
2.  Gambier  v.  Wright.  T.  T.  1732.  K.  B.  7  Mod.  167.  |^  97  | 

On  a  writ  of  error,  brought  on  a  judgment  in  C.  B.,  in  an  action  of  escape  If  a  prison 
against  the  warden  of  the  Fleet,  the  declaration  set  forth,  that  W.  W.,  being  ^'^  be  remo 
indebted  to  the  plaintiff  in  200/.  for  goods  sold  and  delivered,  he  sued  out  a  Jl®^^°5 
iaiitat  against  him,  by  virtue  whereof  the  defendant  was  arrested,  and  brought  ^^  the  Fleet 
by  habeas  corpus  before  a  judge  of  the  C.  B.,  who  /committed  him  to  the  Fleet,  and  escape* 
charged  with  the  plaintiff's  latitat^  and  that  the  plaintiff  sued  him  to  judgment  a  declara 
and  then  the  defendant  permitteiL^him  to  escape.     On  not  guilty  pleaded,  there  tion  for 
was  a  verdict  and  judgment  for  the  plaintiff.     The  plaintiff  in  error's  counsel  ■"^^^^"P* 
argued,  that  the  prisoner,  being  in  the  custody  of  this  court,  could  not  be  taken  °^®^  "Jj 
from  thence  without  some  process  of  the  C.  B.,  which  ought  to  be  set  out,  and,  cess  against 
without  which,  the  judge  had  no  power  to  commit  him.     And,  if  he  was  there  him  in  the 
illegally,  the  warden  was  in  the  right  to  let  him  go;'  and  he  cited  1  Roll.  Rep.  C.  P. 
217.276;  Cro.  Eliz.223;  31  H   6.    10.  Lutw.  1463;  Mo.  274;  2Leon.84; 
2  Bulst.  62;  Cro.  Eliz.  877;  Cro!  Jac.  394;  Salk.  273.  70. 

The  Court  seemed  strongly  inclined  to  think  the  declaration  was  well 
enough,  but  ordered  the  matter  to  be  further  considered;  and,  this  term,  on  the 
plaintiff  in  error's  counsel  declining  to  argue  it,  the  judgment  was  affirmed. 

3.  Yates  v.  Briggs.  M.  T.  1693.  K.  B.  ^  Mod.  8.  ^  declara 

In  an  action  of  debt  for  an  escape,  a  declaration  that  the  defendant  was  com-  Js™"|JJL 
mitted,  &c.,  was  objected  to,   because  it  ought  to  have  concluded  proui  patet  defendant 
per  recnrdum.  was  com 

Sedper  Cur,     The  alleging  of  commitment  is  but  inducement,  and  not  the  mitted,  &e 
gist  of  the  action.     Where  the  record  is  the  substance  of  the  plea,  there  it"«o<>d 

*  A  bill  may  he  filpd  against  the  warden  in  vacation ;  see  1  Saund.  35.  b.  {n.  f.)  And  it  •  urout 
seems  necessary  to  file  the  bill  whilst  the  prisoner  is  out  of  tho  custody ;  seo  2  T.  R.  129 ;  ^^t^*  -,^^ 
Com.  Rep.  554;  for  a  plea  that  ho  returned  before  action  brought  was  holdon  tantamount  ^^^m^^f^^fm 
a  retakiof^ ;  ibid. 

f  The  judgment  must  be  stated  in  the  declaration,  and  that  it  continues  in  full  force  and 
wittisfied  should  be  formally  averred ;  see  1  Saund.  37 ;  but  tlic  anterior  pleadings  need  not 
be  set  forth ;  see  Saund.  39.  n.  4.  So,  if  upon  a  judgment  by  an  intestate,  his  administrator 
brines  a  scire  facias,  and  has  judgment,  whereupon  a  capias  ad  satisfaciendum  issues,  and 
the  defendant  is  taken  and  permitted  to  escape,  in  an  action  against  the  sheriflT  for  such  es- 
cape, the  plaintiffmay  declare  on  the  judgment  on  the  scire  facias  without  setting  forth  all 
the  proceedings  at  length;  seo  Carth.  149. 

In  a  declaration  against  the  bailiff  of  a  liberty,  it  ought  to  bo  shown  that  the  defendant 
had  the  execution  and  return  of  process;  seo  Cro.  Car.  3'<^9. 
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must  conclude  prottipatel  per  recordum;  but^  "where  it  is  but  inducement,  as  ia 
this  case,  it  need  not. 

A  retakilg  ^ '  BoNAFous  y.  Walker.  M.  T.  1787.  K.  B.  2  T.  R.  126. 

mnst  bo  ^t  was  resolved  that,  if  a  prisoner  in  execution  escape  witfiout  the  assent  of 

pleaded,      the  sheriff,  and  he  make  fresh  suit,  and  retake  him,  before  any  action  brought 

against  him,  this  will  excuse  him;  but,  by  8  4r  9  W.  3.  c.  27.,  he  cannot  give 

this  in  evidence,  but  must  plead  in  specially. — See  Rol.  Ab.  808.  (E) 

2.  Stonehouse  v.  Mullins.  T.  T.  1730.  K.  B.  2  Stra.   873.    S.  P.  Ball  v. 

Briggs.  12  Mod.  51. 
And  stale  ^^^  plaintiff  in  T.  T.,  brought  an  action  of  escape  against  the  marshal,  who 
that  the  re  pleaded  a  recaption  on  the  20th  of  October,  The  plaintiff  demurred;  and 
caption  was  judgment  was  given  for  the  plaintiff;  because,  to  oust  him  of  his  action,  U 
before  ao  should  have  appeared,  that  the  recaption  was  before  the  action  was  brought; 
tion  bro't;  andthb  appears  to  be  long  afler. — See  3  Co.  44.  52;  1  Jon.  148;  Cro.  Jac. 
657;   1  Roll.  Abr.  808. 

0.  BovY  CASE.  E.  T.  1671.  K.  B.  1  Vent.  211. 217.  S.  P.  Bonafous  v.  Wal- 
ker. M.  T.  1787.  K.  B.  2  T.  R.  126. 
In  an  action  for  an  escape,  the  declaration  alleged,  that  the  defendant  vol- 
Bat  need  ^ntarily  suffered  A.  B. ,  whom  he  had  in  execution,  to  escape.  The  defen^- 
tive  that  the  ^^^  pleaded,  that  he  retook  him  on  fresh  suit  before  action  brought.  On  de- 
eecapo  waa  murrer,  on  the  ground  that  he  ought  to  have  traversed  that  the  escape  wa^ 
Tolantarj.    voluntary. 

The  Court  held,  that  this  allegation  in  the  declaration  was  immaterial,  the 
proper  place  for  setting  it  forth,  if  necessary,  being  in  the  replication.-— De- 
Though  it  Qiurrer  oyer-ruled. 

Sud  bV^f  ^-  "^^^^"^  ^-  Eyle6.  H.  T.  177  :\  C.  P.  2  Blac.  1059. 

fidavit  ^^^  ^^''''     ^^^  affidavit  of  the  warden  to  be  annexed  to  his  plea,  according 

which' may  to  the  stat.  8  &  9.  Will.  3  &  27.  s.  6.  ih^i  an  escape,  for  which  debt  is  brought, 
be  condi  was  without  his  knowledge,  may  be  conditional,  ''  if  any  such  escape  there 
tional.         was;"  for,  if  the  defendant  knows  nothing  of  any  escape,  he  is  not  to  be  bound 

L  ^^  J      to  admit  by  his  afRdavit  that  an  escape  has  actually  happened. 
Be,  before  5    Bonafous  v.  Walker.  M.  T.  1787.  K.  B.  2  T.  R.  126.  S.  P.  Chambers 
ft  may  be  ^'  Gambier.  T.  T.  1735.  K.  B.  Com.  Rep.  554.  S.  P.  Willis  v.  Gam- 

pleaded  BiER.  H.  T.  1734.   C.  P.  Prac.  Reg.  199. 

that  the  pri     It  was  resolved  that  if,  without  the  knowledge  of  the  gaolor,  the  defendant 
soner  volnn  escapes  and  returns  before  action  brought,  the  gaoler  may  plead  this  in  bar; 
laril  J  return  for  U  is  tantamount  to  a  retaking  on  fresh  pursuit  before  the  action  brought. 
^'  6,  Chambers  v.  Jones.  T.  T.  1809.  K.  B.  11  East,  406. 

Bnt  sQch  ^^  ^^  action  for  an  escape,  the  marshal  pleaded  that,  after  the  commitment  of 
plea  most  al '^*  ^'  in  execution,  he,  withoqt  the  consent  of  the  def(^ndant,  escaped;  and 
lege  a  de  that  aflerwards  and  before  action  brought,  A.  B.  returned  back  again  into  the 
cention,and  defendant's  custody  as  such  marshal,  and  that  the  said  defendant  did  aAerwards 
that  it  con  keep  and  detain,  after  he  had  so  returned,  and  alter  the  exhibiting  of  the 
thlTtimlrof  P^**".^^^**  ^^"»  "n^»l  *V  said  A.  B.  died,  concluding  with  a  verification.  Rep- 
the  action  ^^^.^^i^^  that  A.  B.  did  not  return,  and  that  the  defendant  did  not  keep  and  de^ 
or  that  it '  ^*^>  ^^-  Gn  issue  joined,  it  appeared  that,  after  the  return,  as  stated  in  the 
has  been  plea,  he  had  escaped  again,  and  then  died.  It  was  contended  that,  if  the 
terminated  plaintiff  meant  to  rely  on  a  second  escape,  he  should  have  new  assigned  it. — 
by  legal  The  judge  over-ruled  the  objection,  and  the  plaintiff  recovered.  On  motion 
^"•■'"•t       for  a  new  trial, 

Per  Cur.  The  question  is  whether,  upon  a  plea  of  subsequent  return,  it 
be  necessary  to  state  any  and  what  detention?  if  it  be  not  necessary  to  static 
any  detention,  or  if  it  be  sufHcient  to  state  some  detention,  without  bringing  il 
down  to  the  period  when  the  action  was  commenced,  there  ought  to  have  been 

•  The  pica  of  nil  debet  is  proper  to  an  action  of  debt;  see  Peters.  Sup.  Bla.  127.  The 
pheriflfniay  plead  in  bar  that  the  prison  was  destroyed  by  fire,  or  the  king's  public  enemies, 
and  from  this  and  no  other  cansp  the  prisoner  effected  the  escape ;  see  Kol.  Abr.  808 ;  Pe- 
ters. Sup.  Blac.  107. 
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a  new  aBeignment;  bat,  if  it  be  eflsential  to  state  a  detentioo,  and  to  show  that 
it  either  continued  when  the  action  was  commenced,  or  that  something  had  in- 
tervened to  put  a  legal  termination  to  it,  a  detention  to  the  time  of  the  action 
must  be  considered  as  the  detention  properly  in  issue  upon  these  pleadings; 
and  as  the  evidence  negatived  such  a  detention,  the  rule  must  be  refused. 

7.   Griffiths  v.  Kyles.  E.  T.  1799.  C.  P.  1  B.  &  P.  413.  And  moft 

On  a  plea  of  voluntary  return,  that  if  the  prisoner  escaped  several  ^'""^^  Jn^'no^ 
without  naming  them  he  returned  as  often,  the  Court  said,  if  there  has  been  ^y^^^  ^f^y^^ 
one  escape  and  one  return;  or  if  there  have  been  ten  escapes  and  ten  returns,  prisoner  e« 
and  the  defendant  thinks  fit  to  plead  them,  and  to  insist  that,  independent  of  caped  mto 
Biich  escapes  the  prisoner  has  been  kept  in  safe  custody,  he  is  at  liberty  to  do  ral  ^i™^' 
80.     But  he  cannot  plead  hypothetically,  that  if  there  has  been  any  escape  ^  ^Jf'™ 
there  has  also  been  a  return.     He  must  either  stand  upon  an  averment  that   »  ioO*l 
there  has  been  no  escape,  or  that  there  have  been  one,  two,  or  ten  escapes,   ^ 
after  which  the  prisoner  returned,  and  that  having  kept  him  in  *  custody  since 
thai  time,  he  is  entitled  to  give  that  answer  to  the  plaintiff's  charge.     The  de- 
fendant must  take  upon  himself  to  state  the  escapes  specifically,  that  the  plain- 
tiff may  have  an  opportunity  of  combating  his  assertion. 

8.  Scott  v.  Peacock.  M.  T.  1691.  K.  B.  1  Salk2T2.  g^^  ^  ^^^^ 

To  a  scire  Jacias  quare  executionem  non  on  a  judgment,  the  defendant  pleaded  dent,  and 
that  he  was  formerly  taken  in  execution  by  a  capias  ad  satisfaciendum  on  the  not  a  Bobie 
same  judsroent,  and  the  sheriff  suffered  him  to  escape,  to  which  escape  the  qnent,  aa 
plaintiff  then  and  there  consented,  but  not  allowed;  for  the  assent  subsequent'®''^'  ^^ 
will  not  make  it  an  escape  with  the  consent  of  the  plaintiff,  and  therefore  he  ^\^f^  ^ 
has  either  his  remedy  against  the  sheriff,  or  may  retake  the  party. 

5.  Replication  and  Rejoinder. 
Griffith  v.  Eyles.  E.  T.  1799.  C.  P.  1  B.  &  P.  413. 
To  an  action  for  an  escape,  the  defendant  pleaded  that  the  escape  was  with-  tq  i^  ,^pi2 
out  his  knowledge  or  permission,  and  against  his  will;  and  that  before  the  filing  cation  ad 
of  the  bill,  the  prisoner  voluntarily  returned  into  custody,  and  continually,  and  mitting  the 
still  is,  there  kept  and  detained.     Replication,  admitting  that  the  escape  was  voluntary 
without  the  privity  of  the  defendant,  and  that  the  return  to  prison  was  volunta-  Jje'^go'"  g, 
ry,  but  stating  that  the  prisoner  had  not  been  kept  and  detained  in  the  custody  capef  but 
of  the  defendant,  but  that,  afler  he  had  so  returned  into  custody,  and  before  that  the  pri 
the  exhibiting  the  bill,  the  defendant  suffered  the  prisoner  to  escape,  which  soner  had 
said  last-mentioned  escape  i?  another  and  different  escape  than  the  escape  ^^J;  ^^ 
mentioned  in  the  plea  of  the  defendant.     Rejoinder,  traversing  the  allegation  J!^'^|^  ^^P^> 
.that  the  prisoner  had  not  been  safely  kept,  and  then  pleading  to  the  latter  part  eAcaped 
of  the  replication  as  to  a  new  assignment,  a  negligent  escape,  voluntary  return,  again,  a  re 
and  safe  keeping  since,  in  the  same  manner  aa  in  the  plea.     This  latter  part  joinder  tra 
of  the  rejoinder,  on  motion,  the  Court  refused  to  strike  out;  but,  on  special  de-  vereing  the 
murrer,  the  Court  said,  our.  doubt  has  been,  whether  the  first  fault  was  "ot  "^^^S*'***"  . 
committed  by  the  plaintiff     But,  in  truth,  it  seems  to  us  that  the  latter  part  of  ^*^^  j^®  |" 
the  replication  is  nothing  more  than  an  amplification  of  the  denial  that  the  de-  not  been 
fendant  bad  kept  the  prisoner  in  safe  custody;  it  amounts  to  this,  that  he  hadaafely  kept, 
not  kept  him  in'  safe  custody,  for  he  had  permitted  him  to  escape  afterwards,  and  plead 
It  does  not  appear  to  us  that  this  rejoinder  will  enable  the  defendant  to  give  in  |"S  ^°  ^^^ 
evidence  any  second  voluntary  return.     The  defendant,  by  his  plea,  excuses  ^^^a'a'^new 
an  escape,  upon  the  ground  of  the  prisoner  having  voluntarily  returned  and  re- ^^jg^Qj^m^ 
mained  in  his  custody  ever  since.     Now  put  the  case  that  the  prisoner  had  is  bad  for 
made  two  or  three  escapes,  and  had  returned  as  many  times,  the  defendant  daplicitj. 
was  boiind  to  state  them  all  in  his  plea,  in  order  to  establish  the  averment  that 
the  prisoner  had  been  kept  in  safe  custody  ever  since.     If  this  be  not  the  case 
the  pleadings  may  go  on  for  ever.     The  defendant,  therefore,  has  made  the 
real  fault,  as  there  is  nothing  in  the  replication  in  the  nature  of  a  new  assign- 
ment.    The  rejoinder  theretore  is  bad  for  duplicity. 

6.  Evidence* 

^  The  plaintiff  in  this  action  mast  prove  copies  of  the  judgment  capias  ad  satisfaciendum, 
and  return,  unless  the  eseiape  was  from  the  bailiff  anterior  to  the  return  of  the  process ;  in 
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[  lOI  1  I.  Blatch  v.  Archer.  E.  T.  1774.  K.  B.  Cowp.  63. 

The  she  In  debt  for  an  escape,  it  was  objected  tbat  there  was  no  proof  of  a  capiat 

riff's  in       „^  snfiyf(t,'h';irlwn  bein<T  delivered  to  tUo  sheritf.     To  which  it  was  replied,  that 
nDon™^'*  ithe  return  ol'  noji  af  inveiihift  indorsed  upon  the  writ  was  sufficient  evidence  of 
a  capias   ^'*®  f^^i-     And  of  that  opinion  wero  the  Court,  who  said,   it  is  evident  it  must 
ad  tatisfa  have  been  dehvered  I'rom  the  return  indorsed  on  the  l>ack. 
•iendum  is  o.   i\IoR(Mv  v.  HiiYoor.^.   H.  T.   1818.  K.  B.  i  Stark.  314. 

evidence  of  jp  j^^  ^^  tion  lor  an  escape,  the  hailiir  who  executed  the  writ  was  called  upon 
li^er*d*?o  °  *^  produ-e  lijq  au:hority,  the  warrant.  After  having  done  so,  the  defendant's 
him.  counsel  was  proeeerrmir  to  cross-examine  him,  when  the  plaintiff's  counsel  ob- 

And  his  offi  J®^^^^  '"^  ^'^''  Pfound  that  he  was  really,  though  not  nominally,  the  party  to 
cer,  who  if  ^^e  action 

called  to         But  Abb.itt,  C.  J.,   was  of  opinion  that,   since  he  had  been  examined  as  a 
prove  tho    witness  for  the  plaintiff,  he  was  to  be  considered  as  a  witness  for  all  purposes; 
arrest,  and  though  it  would  be  desirable  that  he  should  not  be  examined  at  all. 
thority      "3-  Hill  V.  Sheriff  OF  Middlesex.    T.  T.   1816.  C.  P.  Holt,  N.  P.  217, 
maybe  107;  Taunt.  8. 

croM-exam  An  examined  copy  of  a  writ,  returned  and  filed  with  an  indorsement  there- 
ined  as  to  on,  on  which  writ  was  indorsed  the  name  of  the  baililT  employed  to  execute 
whole  of  jjjg  process,  was  produced  as  evidence  of  his  authority. 
ThoSiT'  -^"^  Gibbs,  C.  J. ,  said,  it  was  not  evidence  to  prove  who  was  the  bailiff, 
ftrictproof  t^^^e  not  being  any  evidence  to  show  that  the  indorsement  was  made  by  the 
of  his  an  sheriff's  authority;  and  that  it  was  the  general  practice  to  connect  the  sheriff 
thoritj  is  and  the  officer  by  the  production  of  the  warrant;  but  though  that  was  the  for- 
"®*  f^^y*  mal  mode  it  was  not  the  only  way,  and  that  any  subsequent  recognition  by  the 
required;     gheriff  would  be  equivalent  to  the  production  of  the  warrant. 

[102  J  4.  Yabsley  v.  DoBLE.  E.  T.   1696.  K.  B.  1  Ld.  Raym.  190. 

And  an  ad  rp^te  question  was,  if  the  confession  of  an  under-sheriff  of  an  escape  be 
Sbennder^  any  evidence  against  the  high-sheriff? 

sheriff  is  evi  The  Court  held,  that  it  was  conclusive;  for,  though  the  sheriff  is  suable, 
denco  of  an  the  under-sheriff  gives  a  bond  to  save  him  harmless,^  and  therefore  it  will  fall 
escape.*      upon  him. 

5.  BoNAPous  V.  Walker.  M.  T.  1787.  K.  B.  2  T.  R.  126. 
An  allega  Debt  against  the  marshal,  for  the  voluntary  escape  of  R.,  who  was  in  his 
tion  that  custodv"  in  execution.  Second  count,  for  a  negligent  escape.  Plea,  Ist. 
wo**^^  That  K.  without  the  privity  or  consent  of  the  defendant  escaped,  and  that  the 
tary,  being  defendant  pursued  and  retook  him,  and  still  detains  him;  2dly,  Tbat,  before 
■orplnsage,  the  defendant  had  any  notice  of  the  escape,  R.  returned,  and  has  been  detain- 
a  negligent  ed  in  execution,  &c.  It  appeared  that  K.,  who  had  the  liberty  of  the  rules  of 
escape  may  the  prison,  was  proved  to  be  out  of  them  on  three  several  days,  and  on  the  de- 
be  given  in  fendant's  hearing  that  the  prisoner  had  escaped  beyond  the  rules,  he  was  put 
evidence nn.      ,  *  j    u  r       *i.-        *•  i.         u*       "' 

dor  snch      ^^  close  custody  before  this  action  was  brought. 

that  case,  the  writ  itself  may  be  produced ;  seo  Peters.  Siip.  127.  Evidence  must  also  be 
adduced  of  the  escape.  By  8  &  9  W.  3.  c.  26.  it  is  enacted  that,  "  if  any  marshal  or  war- 
den, or  keeper  of  any  prison,  after  one  day's  notice  in  writing,  refuse  to  show  any  prisoner 
committed  in  execution  to  the  creditor,  or  his  attorney,  such  refusal  shall  be  deemed  an  es« 
cape ;  and  if  any  person  desiring  to  charge  another  with  any  ac^on  or  execution  shall  re- 
quest the  keeper  of  tho  prison  to  inform  him  whether  such  person  bo  a  prisoner  or  not,  the 
keeper  shall  give  a  true  note  in  writing  thereof  to  such  person  upon  demand,  at  his  office  for 
tho  purpose,  and  such  note  shall  be  sufficient  evidence  that  such  person  was  at  that  time  a 
prisoner  in  actual  custody,  and  in  such  case,  delivering  the  writ  to  the  sheriff  will  be  suffi- 
cient to  charge  the  prisoner  with  the  action,  and  to  render  the  sheriff  responsible  in  the  e- 
vent  of  an  escape.  ' 

If  the  action  be  given  against  tho  marshal  of  the  K.  B.,  or  warden  of  the  Fleet,  the  plain- 
tiff must  prove  the  debtor  to  have  been  regularly  committed  to  his  custody,  which,  it  ap  - 
pears,  can  only  be  done  by  proving  an  examined  copy  of  the  committitur  entered  by  the 
clerk  of  the  judgments  on  record ;  sec  3  B.  &  P.  456. 

Where  the  defendant  has  pleaded  nil  debit,  the  plaintiff  will  be  obliged  to  prove  all 
the  preceding  facts;  see  Bull.  N.  P.  67. 

If  the  defendant  plead  no  escape,  he  cannot  give  in  evidence  no  arrest,  for  the  plea 
is  an  admission  of  the  latter ;  sqo  Bull.  N.  P.  67. 

*  So,  from  necessity,  tho  party  escaping  may  prove  a  voluntary  escape;  see  Bull. 
N*  P«  67. 
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The  Court  held,  Ist.  This  to  be  a  negligent  escape,  and  the  vohmtary  re- A  declam 
turn  of  the  prisoner  before  the  action  brought  equal  to  a  fresh  pursuit.     2d.  **°°  "*'  *■ 
Thai  an  allegation  that  it  was  voluntary  was  surplusage,   and,   consequently,  y^^^  ^ 
under  such  count  a  negligent  escape  might  be  given  in  evidence.  comniit 

6.  Turner  v.  Eyles.    E.  T.   1803.  C.  P.  5  Esp.  8;  S.  C.   3  B.  &  P.  456.  mentaa  by 

S.  P.  WiOHTMAN  V.  Mullens.  2  Stra.  1226.  the  said 

In  an  action  for  an  escape  out  of  execution,  the  declaration  alleged  that  the  ^''*  ^^  ^'^ 
prisoner  was,  by  habeas  corpus^  brought  "  before  a  judge  of  the  King's  Bench,  ^^*  ^^ 
and  by  him  committed  to  the  custody  of  the  marshal,   as  by  the  said  writ  of  ih^  eommit 
habeas  corpus  and  the  said  commitment  thereon  now  remaining  in  the  said  court  ment  there 
more  fully  appears."     The  evidence  proved  a  commitment  by  a  judge  of  K.  on,  "re 
B.,  but  not  filed  of  record.     It  was  thereupon  objected  that  the  evidence  did  ?*"**?•  '" 
not  support  the  allegation;  that  the  averment  in  the  declaration  was  of  record.  co^*„^-^ 
To  which  it  was  replied,  that  it  was  an  immaterial  averment,  and  therefore  fgij.  |^p 
need  not  be  proved.  pean/' 

Bat  Lord  Alvanly,  C.  J.,  was  of  opinion,  that  the  declaration  was  not  sup-  held  that 
ported  by  the  evidence,  and  directed  a  nonsuit.  On  motion  to  set  it  aside,  the  P'oof  of  a 
Court  concurred  with  the  C,  J.,  and  said,  that  it  must  be  proved,  even  though  ^"f^JJ^ 
unnecessarily  averred.     See  5  East,  440.  ofrecord 

7.   Of  the  damages,  was  eieen 

BoNAFOUs  v.  Walker.  M.  T.   1787.  K.  B.  2  T.  R.  126.  tial  wder 

In  an  action  for  a  negligent  escape,  it  was  contended,  on  the  part  of  the  de-mch  an 
fendant,  that  though  the  plaintiff  was  entitled  to  recover,  yet  that  the  jury  were  *T*'?JJ?% 
not  bouqd  to  give  the  whole  sum  demanded,  though  it  were  an  action  of  debt;    L    .^  J 
and  that  if  it  could  be  left  to  their  discretion  under  the  circumstances  of  ^^®  mart  wire 
case,  they  would  only  give  nominal  damages.     But  the  judge  was  of  a  differ- 1),^  ^^^^ 
ent  opinion,  and  directed  the  jury  to  find  a  verdict  accordingly.     On  motion  really  doe 
for  a  new  trial,  the  Court  said,  the  sense  of  the  statutes  West.  2.  13  Ed.  l.aedamagea* 
c.  11 ;  and  1  J^ch.  2.  c.  12.  is,  that  the  party  who  suffers  by  the  escape  shall 
have  the  same  remedy  against  the  gaoler  which  he  had  against  the  debtor,  J.**«  V^?^ 
and  shall  recover  what  was  really  due  from  the  original  debtor.  not^e^id 

8.   Siayinp:; proceedings,.  inanactiott 

Sherwood  v.  Benson.  M.  T.  1812.  C.  P.  4  Taunt.  631.  for  theee 

A  bankrupt  being  taken  in  execution,  produced  to  the  officer  his  certificate  cape  of  a 
of  conformity,  and  demanded  his  release,  which   was  immediately  complied  certificated 
with.     In  an  action  for  an  escape,  motion  was  made  to  stay  proceedings;  l>u*>  j^**^^^  j 
the  Court  said,  the  course  would  have  been  to  have  procured  a  summons  be-  bj^the^ahe 
fore  a  judge,  who  might  have  tried  whether  the  debtor  was  entitled  to  his  dis-riffon  sight 
charge;  but  this  was  an  attempt  to  bring  the  matter  before  the  Court  collator- of  his  certi 
ally,  which  could  not  be  done.     Rule  refused.  «*^®' 

9.    Writ  oj  error .  Iftheexeca 

Jacques  v.  Casar.  E.  T.   1669.  K.  B.  2  Saund.  101.  a*l^  rom 

The  plaintiff  had  obtained  judgment  for  5bL  \0s.\  and  the  capiat  ad  ^aiis'^^^^^ 
faciendum  on  which  the  defendant  was  taken  in  execution  was  only  for  51/.  29.  jadgment. 
The  defendant  escaped.     In  an  action  against  the  sheriff*  for  an  escape,  the  and  the 
plaintiff  recovered  55/.    lOs. ;    thereupon  the  sheriff  brought  error,  on  the  P*»»°*»/f  >■ 
ground  that  the  plaintiflfhod  judgment  to  recover  more  than  by  his  own  ^^^^"f^r  o^*t!J 
ing  was  due  to  him,  the  judgment  being  for  ddl,  10*.,  and  the  capias  ad  ««ft«-cape  recov 
faciendum  for  51/.  2».     But  the  Court  said,  the  sheriff  cannot  take  advantage  er  the  latter 
of  the  error.  sani,  it  is 

{b)  By  aitachmeiU,  no  groand 

Gaoler's  OF  Shrewsbury  CASE.  M.  T.   1722.  K.  B.   1  Stra.  532.  ofwr^"* 

The  Court  was  moved  for  an  attachment  against  the  gaoler,  for  a  voluntary^  ®"°'^* 
escape  of  one  in  execution  for  obstructing  an  excise  officer  in  the  executicm  of  ^^j^^*!?^ 
his  office.     Eut  the  Court  refused  to  grant  it,  there  beinj^  no  procfdcnt  lor  that  f^,  ^^  ^ 
purpose;  however,  they  ordered  him  to  show  cause  why  there  should  not  be  cape; 
an  information.  L  1^4  ] 

(c)  By  information. 


^  EBCAPE.—Rem6dii  agaiml  Parly  eicapUig.  ^ 

An  informa  Rex  v.  Williamb.  T.  T.   1754.  K  B.  Sajer,  146. 

00°]    ?         irpon  a  motion  for  leave  to  file  an  information  against  a  gaoler,  it  appeared 

ef  cape.  ^'  ^^^^  ^^  ^^^  permitted  a  person  committed  upon  an  attachment  for  non-payment 

of  costs  to  escape.     The  Court  refused  even  a  rule  to  show  cause,  saying  the 

ordinary  mode  was  by  action. 

(£)  Of  the  flaintiff^s  REHEnir  against  the  fartt  escaping. 
Where  a     1  •  Anon.  H.  T.  1667.  K,  B.  1  Vent.  4;  S-  Q.  1  Lev.  311.  S.  P.  Allawson 
prisoner  ea  V.  Buller.  Sid.  830. 

capes  with  It  was  adjudged,  thai  if  a  prisoner  escape  by  the  permission  of  the  sherifif^ 
thesherifT's  he  may  be  re-taken  by  the  party  at  whose  suit  he  was  in  custody;  for  ft  may 
hrmar^be'  ^  ^^^^  ^^^  sheriff  is  insufficient,  and  therefore  he  should  not  be  allowed  le 
retaken  by  damnify  the  plaintiff. 

the  plaintiff,  2.  SuDALL  v.  Wytham.  E.  T.  1606.  K.  B.  Lutw.  1264. 

Or  the  plain  ^^  ^  '^^^^  facias  by  an  administratrix  on  a  judgment,  it  appeared  that  thd 
tiffmay  sne^^^^'^dant  had  been  taken  in  execution  on  a  capias  ad  satirfaciendum,  and  ofi 
on  the  form  habeas  corpus  committed  to  the  Fleet,  and  that  the  warden  had  voluntarily 
er  jadg  permitted  him  to  escape.  It  was  said  that,  notwithstanding  the  discharge  by 
ment.*        i\^q  gaoler,  the  debt  remained  due,  and  that  the  defendant  might  be  taken 

in  execution  again.     And  of  that  opinion  were  the  Court.     Judgment  for  the 

plaintiff. 
.  3.  Rex  v.  Pall.  M.  T.  1702.  K.  B.  6  Mod.  79. 

son  elcapr  ^^^  defendant  was  in  the  sheriff's  custody  on  an  excommunicato  capiendo j 
on  an  ex  ^^^  committed  to  the  Fleet,  charged  therewith,  and  from  thence  to  the  prison 
commtint  of  this  court,  wlien  he  was  suffered  to  escape.  It  was  agreed,  that  if  the  first 
cato  ea  writ  was  not  returned,  they  might  take  out  a  new  one,  and  thereon  lake  him 
piendo  be  up  de  novo;  otherwise  if  it  was  returned;  1  Roll.  Rep.  174.  And  here  it  was 
before  its  doubted,  whether  there  could  be  a  new  writ  in  case  the  former  bad  not  been 
new  one  f^tu^ned;  because  by  the  habeas  corpus,  and  return  thereof  here  on  the  record^ 
may  issue,  >^  appears  he  was  in  execution  Qn  that  writ.  If  the  escape  had  been  in  the 
if  the  same  present  marshal's  time,  we  could  make  a  rule  on  him  to  take  him  up^  but  we 


having 
It  has  been  caped,  and  award  a  new  writ. 

ISer  ^^^  ^^  ^""  sheriff's  remedy  against  the  party  escaping.  • 

lantarV^    1.  MoRRis  v.  Berkley.  Lent  Assizes,  1765.  Esp.  N.  P.  612.  But  see  Cro^ 

cape,  the  £liz.  53;  Mod.  597. 

sheritf  pays     It  was  ruled  by  Yates,  J.,  that  if  a  sheriff  voluntarily  permits  a  prisoner  ta 

the  debt,  he  escape,  and  he  in  consequence  is  obliged  to  pay  the  debt,  he  may  maintain  an 

may  sae      action  for  money  paid,  laid  out,  and  expended,  against  the  prisoner;  for  he  is 

|-0^  ^^qJ'^'^  discharged  as  against  the  plaintiff  in  the  action;  and  said,  that  the  same  point 

had  and  re  ^^^  heea  decided  by  Gould,  J.,  on  the  Western  circuit. 

ceived.  2.  Eyles  v.  Farkney.  E.  T.  1791.  K.  B.  Peake,  N.  P.  144.  (n.  a.) 

F.  being  a  prisoner  in  the  custody  of  the  warden  of  the  Fleet,  on  mesne  prO' 
But  that  cess,  at  the  suit  of  H.,  a  written  authority  came  from  H.  to  the  warden,  to 
been  oV  discharge  him  out  of  custody;  but  the  warden's  deputy  having  doubts  as  to  its 
roled.  authenticity,  applied  to  U.  to  know  if  it  were  his  hand-writing.     H.  confessed 

it  to  be  his  hand-writing,  but  said  he  had  been  imposed  upon  by  F.,  and  counter- 
manded the  authority;  notwithstanding  which  he,  the  warden,  at  the  instance 
of  F.,  suffered  him  to  go  at  large.  H.  brought  an  action  for  an  escape  againsC 
the  warden,  and  recovered.  In  an  action  by  the  warden  against  F.,  for  mo- 
ney paid,  laid  out,  and  expended.  Lord  Kenyon,  G.  J.,  was  of  opinion,  that 
the  warden  had  been  guilty  of  a  breach  of  his  duty  in  permitting  F.  to  escape, 
and  therefore  ought  not  to  be  permitted  to  come  as  a  plaintiff  into  a  court  of, 
justicre,  and  directed  a  nonsuit.  On  motion  to  set  it  aside,  the  Court  concurred 
with  Kenyon,  C.  J. 

II.  RELATIVE  TO  CRIMINAL  CASES. 

*  And  by  8  &  9  \V.  3.  may  have  any  kind  of  execution.  . 


,    ESCAPE.— ^  Orimina/ C(w«f.     '  W 

(A)  Guilt  incurred  by  the  partt  himsblf.* 
(B)  Suffered  bt  third  fersoxs. 
(a)  Private  individuals. y 
(6)   qficcrs. 
1.  LfORD  Liucis's  CASE.  Jan.  Sess.   1809.  Old  Bailey,  cited  1  Burn.  J.  931.    [  106  J 
A.  B.,  a  yeoman  warden  of  the  Tower,  and  C.  D.,  the  gentleman  gaoler,  To  chaiKo 
were  indicted  for  the  negligent  escape  of  E.  F.,  committed  to  the  Tower  for*".  «ffico«"t 
high  treason. '  G.  H.,  the  constable  of  the  Tower,  had  committed  E.  F.  to^"^*^^** 
the  care  of  A.  B.  and  C.  D.,  to  be  kept  in  the  house  of  A.  B.;  however,  E.  most* be  a 
F.  escaped.      And  the  judges  were  of  opinion  that  the  defendants  were  not  known  oSi 
such  officers  as  the  law  took  notice  of;  and,  therefore,  could  not  be  guilty  ofcer  of  the 
a  negligent  escape;  it  was  merely  a  breach  of  trust  to  G.  H.  ^^^' 

2.  Rex  v.  Lavender".  E.  T.   1824.  C.  P.  2  Bing.  65.  And  where 

Defendant,  a  gaoler,  covenanted  with  the  sheriff,  among  other  things,  to  at-      ^-  cov« 
tend  the  sessions,  and  to  remove  prisoners  under  writs  of  habeas  corpus,  ^^^^"ffainit  e* 
out  permitting  them  to  escape.     The  defendant  being  engaged  at  the  quarter  capes,  and 
sessions,  the  sheriff,  upon  a  habeas  corpus  for  the  removal  of  a  prisoner,  direct-  the  warrant 
ed  his  warrant  to  the  defendant,  and  VV.  W.,  by  me  (the  sheriff),  for  this  time  ^"  special 
only  thereto  specially  appointed.     W.  W.,  who  was  the  defendant's  turnkey, '^ **^^'*.®" 
proceeded  towards  the  place  of  destination.     The  prisoner  having  escaped,      Servant**  C 
The  Court  held,  that  the  sherifi*  having  specially  addressed  the  warrant  to  p.,  jt  ^as* 
W,  W. ,  the  defendant  was  not  responsible  upon  his  covenant.  holden  that 

(C)  Of  a  retaking.^  A.  B.-  waa 

(D)  Indictment  for.  J®*  '{*We 
(a)  Form  qr.\\     (b)   TAal  of^*  ^"  *f*  - 

(c)  Punishment  for,  I    107  1 

I.  Rex  v.  De  Tesser.  M.  T.   1760.  K.  B.    Blac.  Rep.  268.  Where  a 

A  merchant  in  London  was  committed  on  an  information  for  contriving  and  private  per 
effecting  the  escape  of  several  French  prisoners.     It  was  pressed  by  the  cora-»on  effected 
missioners  of  that  department  to  make  him  a  public  example;  but  he  reprc-?**  Mcape 
sented  to  the  Court,  that  any  corporeal  punishment  would  prejudice  hirti  in  his  J|^'  othew, 
business,  and  stated  that  he  was  sorry  for  his  o^ence,  and  was  willing  to  pay  ^^  jq^ 
a  fine.     The  Court  fined  oOl. 

*  Since  ail  persons  arc  bound  to  submit  themselves  to  the  judgment  of  the  law,  whoever 
escapes  from  it  by  any  artifice  or  contrivance,  is  guilty  of  a  high  contempt,  punishable  with 
fine  and  Imprisunmcnt';  see  2  Hawk.. P.  C.  c.  17.  g.  5;  4  Bla.Com.  129  ;  44  Geo.  3.  c.  92; 
54  Geo.  3.  c.  186. 

t  Any  person  having  another  m  his  custody,  is  guilty  of  an  escape,  by  sufTering  him  to 
go  at  lar^e  before  be  has  delivered  him  over  to  a  competent  authority  to  try  whether  be  be 
guihy  ornot ;  see  2  Hawk.  P.  C.  c.  20.  s.  1. 

X  la  order  to  make  an  escape,  the  arrest  must  be  actual ;  seo  2  Hawk.  P.  0.  c.  19.  b.  1. ; 
1  Hale  P.  C.  594:  and  also  justifiable;  see  2  Hawk.  P.  C.  c.  19.  s.  2.  And  the  imprison* 
ment  must  be  conlinuing  at  the  time  of  the  e<9cape,  and  grounded  on  that  satisfaction  which 
the  public  justice  demnnds  for  the  crime  committed ;  see  2  Hawk.  P.  C.  c.  19.  s.  4  ;  I  Ruse. 
C.  &  M.  531.  But  it  is  an  escapo  to  suffer  a  prisoner  to  have  more  liberty  than  the  law  al* 
lows;  see 2  Hawk.  P.  C.  c.  19.  s.  5.  And  if  a  gaoler  permit  a  prisoner  to  go  at  large, 
Uiough  he  returns,  it  is  an  escape ;  see  Dalt.  J.  c.  159 ;  for  his  liabihty  is  the  same  whether 
tlie  escape  bo  voluntary ;  seo  2  Hawk.  P.  C.  c.  19.  s.  10. ;  or  negligent,  see  Dalt.  J.  o. 
159. 

^  An  officer,  who  has  voluniarily  permitted  an  escape,  cannot  retake  his  prisoner;  see  2 
Hawk.  P.  C.  c.  13.  s.  9. ;  but  if  ho  has  escaped  with  Ills  knowledge  or  consent,  he  may  be 
retaken  ;  see  Dalt.  J.  c.  169  ;  and  the  ofHccr,  if  he  suspects  ho  is  concealed  in  a  particular 
place,  may,  on  refusal  of  admittance,  break  open  doors ;  see  2  Hawk.  P.  C.  c.  14.  s.  9.  But 
tlie  retaking  docs  not  excuse  thecscipe;  see  2  Hawk.  P.  C.  c.  19.  s.  13. 

II  The  indictment  must  state  that  the  defendant  was  in  custody,  and  that  be  went  at 
large;  and  if  the  escape  bo  voluntary,  that  the  defendant  feloniously  and  volontarily  f of- 
fered the  pririoner  to  go  at  large;  and  mast  also  allege  the  particoiar  kind  of  felony  with 
which  the  prisoner  wus  charged;  though  if  the  indictment  be  for  a  negligent  escape,  it 
seems  sach  certainty  as  to  the  offence  is  not  required;  see  2  Hawk.  P.  C.  c.  19.  8. 14. 

^*  A  keeper  who  volontarily  suffers  a  prisoner  to  escape,  who  was  in  bis  custody  for  fe- 
lony, cannot  bo  arraigned  for  such  escape  as  for  felony,  until  the  principal  be  attainted,  for 
that  the  felony  of  the  prisoner  shall  not  be  tried  between  the  king  and  the  keeper  before  the 
principare  conviction;  yet  the  keeper  may  be  tried  for  a  misprision  before  the  attainder  of 
the  principal  offender;  lee  2  Hawk.  P.  C.  c.  19.  t.  26;  2  Init.  59L 
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80,  ashe  Q,  Rex  v.  Fell.  M,  T.  IC97.  K.  B.  12  Mod.  227;  S.  C.  1  Salk.  272. 
ritt  for  a  ne  ^^j^^  defendant  was  indicted  for  the  escape  of  one  W.,  convicted  of  a  misde-* 
c  ^^e'was  ™^^J^or  for  attempting  to  com  torfeit  Exchequer  bills;  and,  after  judgment  that 
fined  40  ^^  should  stand  in  the  pillory,  the  sheriiT,  out  of  favour,  delayed  the  execution'' 
mnrka;  but  beyond  the  usual  time;  and,,  in  that  time,  W.  escaped;  and,  on  the  indictment 
the  Court  defendant  being  found  guilty,  it  was  moved  that  he  be  fmed. 
said,  if  he  Holt,  C.  J.  In  this  case,  the  sheriff  ought  to  b'c  prosecuted  and  fined 
l^^"*^®?  "grievously;  for  the'judgment  ought  to  be  executed  in  a  convenient  time;  and 
er\efore  ID  *^®  sheritf's  resisting  it  is  an  allront  to  the  justice  of  the  nation.  But,  if  he 
dictment  l^^d  retaken  the  malefactor  before  an  indictment  was  found  against  him  for  the 
they  would  escape,  he  ought  not  afterwards  be  troubled  for  the  escape.  In  this  case,  he 
have  excua  ^yag  fmed  forty  marks. 

•<^'*™-^^  3.  Rex  V.  Sharpness.  E.  T.   1786.  K.  B.   1  T.  R.  106. 

iuden^ent'^  ^^^  keeper  of  the  prison  of  St.  A.  having  been  convicted  for  permitting  an 
oi!  i  aoler  escapcj  and  being  brought  up  for  judgment,  an  affidavit  of  aggravation  was 
for  an  es  produced'ron  objection.  The  Court  said:  if  the  affidavits  contain  matter  of 
cape,  affidasuch  aggravation  as  would  induce  the  Court  to  inflict  a  heavier  punishment^ 
viis  in  ag  ^j^^j^  ^j^g  defendant  must  have  an  opportunity  of  answering  them.  According-^ 
gr^ation  1^  *^®  affidavit  was  read,  and  leave  given  to  answer  it. 
ation  may  (E)  ^^  aiding  an  escape. 

be  read.  Rex  v.  Tilley.  April  Sess.  1795.  Old  Bailey.  2  Leach,  662. 

[  108  ]  On  an  indictment  on  the  16  Geo.  2.  c.  31.  Bullcr,  J,,  said:  the  statute 
The  16  G.  purports  to  be  made  for  the  further  punishing  of  those  who  shall  aid  and  assist 
2."  only  ex  persons  attempting  to  escape,  and  makes  the  oflence  felony.  It  creates  a 
tends  to  an  ^^^^  felony;  but,  the  offisnce  of  assisting  a  felon  in  making  an  actual  escape 
Mcape^       was  felony  before,  and  therefore  does  not  fall  within  the  intention  of  that  act. 

Esciiratt 

1.  IJoopER  V.  Ramsbottom.  H.  T.   1815.  C.  P.  6  Taunt.  12;  S.  C. 

If  A.  sella  ^  Marsh.  114. 

an  estate  to      -A^-  ^-  being  possessed  of  leasehold  property,  sold  it  to  C.  D.,  who  paid 

B.,  who      part  of  the  purchase-money  until  the  payment  of  the  residue;  the  deeds  were 

pays  part  of  left  in  the  hands  of  E.  F.,  to  be  delivered  to  C.  D.,  when  he  should  complete 

the  pur      ^i^e  payment.     A.  B.,  in  the  mean  time,  prevailed  upon  E.  F.  to  deliver  to 

chase-mo    ^^^  ^^^  deeds,  which  E.  F.  did;  and  A.  B.  then  deposited  them  with  the  de- 
nejy  ana  '  _  _  * 

the  deeds         *  ^abjqcts  all  persons  aiding  a  prisoner  convicted  of  treason  or  felony,  or  cornmrtted  for 
are  deliver  these  offences  in  an  attempt  to  escape,  to  be  transported  for  seven  years;  and  if  the  crime 
ed  (O  C.  as  committed  be  petty  larceny,  !<ll^ch  persons  are  subject  to  be  fined  and  imprisoned;  see  c.  81. 
r   IQ9    I   8.  2.     So,  persons  assisting  others  to  escape  from  a  constable,  or  from  any  boat  carrying 
felons  for  transportation,  are  liable  to  be  transported  for  seven  years;  s.  3.      But  the  pro- 
secutions are  to  be  commenced  within  one  year  after  the  offence  committed.     By    4  Geo. 
4.  c.  64.  persons  conveying  razors,  &c.   into  prisons  to  assist  prisoners  to  escape,  are  to  be 
transported  for  any  term  not  exceeding  fourteen  years. 

t  An  escheat  isan  obstruction  of  the  course  of  descent,  and  a  consequent  determination 
of  the  tenure  by  some  unforseen  contingency,  in  which  case,  the  land  naturally  results 
back  by  a  kind  of  reversion  to  the  ori:;inal  grantor  or'  lord  of  the  fee;  see  2  Blac.  Com. 
c.  15;  or  to  the  king;  see  2  Inst.  64;  Salk.  85.  • 

First. — Of  Escheats  to  the  lord.  When  inheritable  blood  is  wanting,  in  all  these  ca-> 
.scs  the  land  escheats  to  the  lord.  1st.  When  the  tenant  dies  without  any  relations  on  the 
part  of  his  ancestors.  2nd.  When  he  dies  without  any  relations  on  the  part  nf  those  ances- 
tors from  whom  his  estate  descended.  Srd.  When  he  dies  without  any  relations  of  the 
whole  blood.     And  lastly.     When  there -is  an  attainder  of  treason  or  felony. 

Second.; — Of  Escheats  to  the  king. — Inheritances  of  things  not  lying  in  tennre,  as 
rents,  tenures,  commons,  &c.  do  not  escheat  to  the  lord,  because  there  is  no  tenure,  ner 
descend,  because  the  blood  is  corrupted.  But  they  are  forfeited  to  the  king  by  an  attain- 
der of  treason,  and  the  profit?  of  them  shall  go  to  the  king  on  attainder  of  felony  during 
the  life  of  the  offender,  and,  after  his  death,  it  is  said  the  inheritance  shall  bo  eitingvish- 
ed;  see  2  Hawk.  P.  C.  c.  49.  It  has  been  held,  that  where  a  cestui  que  trust  dies  with- 
out heirs,  the  land  does  not  escheat  to  the  crown;  see  1  Blac.  123;  there  is  no  escheat  of 
lands  felo  de  se  see  1  Sannd.  362.  (n.  a.)  But  in  escheat  by  baron  and  feme;  the  writ 
roust  conclude  to  the  feme  only;  see  Hob.  1. 
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fendaat  as  a  pledge  to  procure  money.     C.  D.,  considering  that  be  was  enti- »n  escrow,* 
tied  to  the  deeds  on  payment  of  the  remainder  of  the  purchase-money,  tender-""**^  ^^  '• 
ed  the  amount  to  the  defendant,  and  then  brought  trover.     At  the  trial,  Gibbs,  !^'^jj®   ? 
C  J.,  was  of  opinion,  that  the  deeds  had  been  deposited  with  E.  F.  by  way  of  Loperty  in 
escrmo,  and  that  C.  D.,  on  tendering  the  residue  of  the  purchase-money,  was  the  de  d^ 
entitled  to  the  instrument;  and  directed  a  verdict  for  the  plaintiff*.     On  mo- vesta  in  B. 
tion  i9  set  it  aside,  the  Court  concurred  with   Gibbs,  C.  J.,  and  refused  t.  e  after  tender 

2.  Stottes  V.  Pearson,  H.  T.    1803.  K.  B.  4  Esp.  25.3.  purchase 

Under  the  plea  o^non  est  factum  to  an  action  on  a  bond,  the  defendant  pro-  money. 

posed  to  give  in  evidence  that  the  bond  had  been  delivered  as  an  cscrow\     It  That  the  in 

was  contended  that  it  ought  to  have  been  pleaded.     But  Lord  Ellenborough,  «trunient 

C  J.,  over-ruled  the  objection,  taking  a  note  of  the  point,  so  that  the  plaintifF^*^  deliver 

might  move  the  Court  if  he  pleased.      See  2  Rol.  Abr.  683;  T.  Raym.  197,  cfow 'r^ay* 

b.;  Mod.  217.  be  given  in 

• evidence  UB 

SSQttftf-     See  tits.  Game;  Honour,  Title  of .  der  non<«f 

factum, 

SssentC  iStufetttm  He  Coloufo.    See  tit.  ToIL 

ZSSOfStl-     See  tit.  Coporation, 

1.  Barclay  v.  Earle.  T.  T.   1742.  K.  B.  2  Stra.'I194. 

The  defendant,  being  sued  by  original,  and  arrested  on  a  capias^  cast  an 
essoign;  and,  for  want  of  plaintifl'^s  adjourning,  signed  a  non-pros.  The  plain- .  .     . 

tiff,  notwithstanding,  delivered  his  declaration,  ruled  the  defendant  to  plead,  ^^g  notion 
and  signed  judgment.  On  motion  to  set  it  aside,  the  Court  declared,  that  a  capias-^ 
there  was  no  colour  for  the  essoign;  and,  as  the  plaintiff  had  no  notice  thereof,  [110] 
lie  was  entitled  to  go  on. 

2.  Argent  v.  Dean  a5d  Chapter  of  St.  Paul's.  E,  T.   1703.  K.  B. 

cited  2  T.  R.  16.  Nor  in  a 

It  was  resolved  that  there  can  be  no  essoign  in  a  personal  action.  personal  ac 

3.  RooKB  V.  Earl  of  Leicester.  T.  T.   1787.  K.  B.  2  T.  R.  16.  ^''^^• 

Per  Buller,  J.     No  essoign  is  allowed  in  a  personal  action,  even  where  a  Even  where 
|>eer  or  member  of  Parliament  is  defendant.  defendant  ii 

4.  Anson  V.  Jefferson.  E.  T.   1762.  C.  P.  2  Wils.  166.  S.  P.  Batnell  v.  *  P««^- 

Archbishop  of  York.   1  Ld.  Raym.  79. 

In  replevin,  removed  by  the  plaintiff  into  the  C.  B.  by  a  rccordarijacias  lo- 
quelam^  the  plaintiff  suod  out  a  po7ie  to  compel  the  defendant  to  enter  his  ^^P"  nev  aDDear 
pearance;  butj  instead  of  appearing,  he  (by  attorney)  cast  an  essoign ,  which  is  ©n  the  face 
entered  thus:  viz. "  On  the  morrow  of  the  purification  of  the  blessed  Mary,  Nor-  of  the  entry 
folk,  essoign  for  John  Jeflcrson,  at  the  suit  of  Anson  by  Ilenzcll  and  Lodge;"  to  have 
and  the  defendant's  attorney  entered  a  rule  that,  unless  the  plaintiff  should  ad-^^f^  *"  ®* 
journ  the  essoign,  a  non-pros  would  be  signed;  the  plaintiff  did  not  ^^j^urn  the  j^'^^^^^^* 
essoign,  so  a  non-pros  was  signed.     It  was  moved,   that  the  essoign  and  the  j^  j^,  void.' 
non-pros  should  be  set  aside.     Pratt,  Ld.  C.  J.     I  cannot  say  that  essoigns 
may  not' be  allowed  in  personal  actions,  because  Coke,  in  2  Inst,  on  the  stat. 
of  Marlbridge,  125,  126^  137,  says,  that  essoigns  are  allowed  in  personal  ac- 
tions; but  this  is  a  very  obsolete  practice,  and  a  great  abuse  of  the  law,  as  it 
is  an  unnecessary  delay  of  justice;  and,  if  the  practice  is  to  be  revived,  it  will 
be  necessary  to  make  a  new  order  of  court.     Besides,  by  the  statute  of  es- 

*  Is  delivering  a  deed  to  a  third  person  to  be  kept  until  the  happening  of  a  particular 
•vent,  and  when  the  condition  is  pet  formed,  it  is  to  be  delivered  to  the  party  for  whose 
benefit  it  was  deposited;  see  Co.  Lit.  31;  Rol.  Abr.  25;  but  if  the  delivery  be  to  the  par- 
ty himself,  it  is  no  escrow,  see  Ilob.  246;  Cro.  Eliz.  520;  for  it  makes  the  deed  absolute; 
see  1  Dyer,  34.  pi.  25.  Where  a  deed  is  delivered  as  an  escrow,  a  second  delivery  is  re- 
qaisite;  see  Holt,  213;  and  if  the  ebligor  or.obligee  die,  it  docs  not  nullify  the  instrument 
as  an  escrow,  if  the  condition  be  performed;  see  5  Co.  84.  a. 

t  Is  an  ozcose  for  a  paity  summoned  to  appear  and  answer  an  action,  or  to  perform  suit 
to  a  coont  baron,  &c.  by  reason  of  sickness  and  infirmity,  or  some  other  just  cause  of  ab- 
sence; in  fact,  it  is  a  kind  of  imparlance  or  craving  for  a  longer  time,  and  may  be  entered 
by  the  plaintiff  aa  well  as  the  defendant;  see  Co.  Lit.  131;  in  all  real,  personal,  (but  as 
to  personal,  see  2  T.  R.  16.  post,  p.  UO.)  mixed  actions;  sue  Co.  JLit.  131. 
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floigoBy  2HEd.  2.  8.  12.  an  essoigD  lieth  not  where  the  party  hath  an  attomej 

in  suit;  and,  by  s.  4.,  an  essoign  lieth  not  where  the  party  was  seen  in  court. 

An  essoign  lies  for  an  attorney,  though  he  is  an  officer  of  the  court;  but  if  he 

be  seen  in  court,  he  cannot  essoign,  as  was  the  case  of  a  secondary  of  this 

court,  and  an  attorney,  attended  the  holding  the  essoign  apon  the  essoigft-day 

fiat  where  of  the  same  term,  wherein  he  essoiijned.     See  Cro.  Car.  611. 

an  GKoigo  5    Rooke  v.  Leicester;  T.  T.   1787.  K.  K.  2  T.  R.  16.     ' 

ouslu^'to  be      ^^^  liuller,  J.     Where  an  essoign  is  cast,  the  parties  should  adjourn  it  to  a 

qaashed,*    particular  day,  or  move  to  qua^h  the  essoign;  if  not,  the  declaration  cannot  he 

or  adjourn    delivered  till  the  first  day  of  term;  and  the  defendant  is  not  entitled  to  an  im- 

ed  to  a  cer  parlance  where  the  plaintiff  is  prevented  from  declaring  before  the  cssoign- 


tain  day.     Jay  by  ^n  essoign-cast. 


ii,  foraomo  Belk  v.  Brqadbent.  E.  T.   1789.  K.  B.  3  T.  R,  185. 

parposea,  p^^  Q^^y  •jjje  essoign-day  is  consrdered,  for  some  purposes,  the  first  day 
fire^'dav  of*  ^^^^^  term;  as,  if  a  writ  be  pleaded  as  sued  out  on  a  day  between  the  essoign- 
the  term.     ^^^  ^^^  ^^*®  ^^^^  ^^7  ^^  *^®  term,  and  there  be  a  special  demurrer  for  that 

cause,  the  objection  will  not  prevail,  though  the  Court  do  not,  in  fact,  sit  till 

the  quarto  die  post, 

lEstates. 

See  tits.  Earon  and  Feme;  Copyhold;  Devise;  Ecclesiastical  Persons;  En- 
try, Writ  of;  Evidence;  Grant;  Infant;  Manor;  Market;  Marriage  Settle- 
ment; Master  and  Servant;  Mesne  Profits;  Mortgage;  Pleading;  Poor; 
Power;  Trusts;  Vendor  and  Purchaser;  Warranty. 

I.  DEFINITION  OF  THE  TERM,  p.  119. 
II.  SEVERAL  SORTS  OF. 

(A)  Legal  estates. 

Ist.  As  to  their  quantity. 
1.  Freeholds. 

(a)  Of  inheritance. 
(a  1)  Estates  in  fee-simple.  See  tit.  Fee-simple,  Estate  in.     (6  1)  Estates- 
tail.  See  tit.  Tail,  Tenant  in. 

{b)  Not  of  inheritance, 
(o  1)  Estates  for  life.  See  tit.  Life,  Tenant  for.     (b  1)  Estates  by  the  cur- 
tesy.    See  tits.  Copyhold,  Estate  in;  and  Curtesy,     (c  I)  Estates  in  dower. 
See  tit.  Dower. 
L  ^  12  1  2.   Estates  less  than  freehold. 

(a)  For  years.  See  tits.  Landlord  and  Tenant;  and  Lease.  (6)  At  will. 
See  tits.  Landlord  and  Tenant;  and  Lease,  (c)  At  sufferance.  See  tits. 
Landlord  and  Tenant;  and  Lease. 

3.  Estates  upon  condition.  See  tits.  Condition;  Mortgage;  Equity  of  Re- 
demption. 4.  Estates  by  statute  or  elegit.  See  tits.  Statute  Merchant,  Sta- 
tute Staple  and  Elegit,  Tenants  by. 

2nd.  As  to  their  time  of  enjoyment. 
1.  In  possession.    See  tits.  Fee-simple,  Tenant  in;  Tail,  Tenant  in.     2.  In 
remainder.     See  tit.  Remainder.     3.  In  reversion.     See  tit.  Reversions. 
3d.   With  respect  to  the  connexion  of  the  tenants. 
1.  Estates  by  entireties.  See  tils.  Fee-simple,  Tenant  in;  Tail,  Tenant  in. 
2.  Estates  by  joint-tenancy.     See  tit.  Joint-tenants.     3.  Estates  in  coparce- 
nary.    See  tit.  Parceners,     4.  Estates  in  common.  See  tit.  Tenants  in  com- 
mon. 

(B)  Customary  e.states.     See  tit.  Copyhold,  Estate  in. 

III.  RELATIVE  TO  THE  LIMITATION  OF  ESTATES.    See  tits. 

*  On  quashing,  the  judgment  is  final;  see  1  Lord  Kaym.  80. 

t  It  the  first  retarn  day  in  every  lercn,  and  osnally  called  the  first  day  of  term,  and  do- 
rivw  its  name  from  the  coorta  sitting  to  take  eiaoignt,  see  8  Blac.  Com.  277. 
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Feensimple,  Estates  in;  Tail,  Tenant  in;  Life,  Tenant  for. 

IV.  KELATIVE  TO  THE  CONDITIONS   ANNEXED  TO.      See 

tits.  Conditions,  Copyhold,Covenant,  Deed,  Devise,  Ejectment^  Lease, 
Mortgage,  Remainders,  Kent. 

V.  r^. ENTRY. 

(A)  In  what  cases,  how,  and  bt  whom  madk,  p.  114. 

(B)  In  what  cases  the  entry  of  one  of  several  will  suffice, 
p,  116. 

(C)  At  what  time  made,  p.  118. 

(D)  Effect  of  entry,  p.  1 18. 

(E)  Reservation  of,  p.  118. 

(F)  When  an  entry  is  averred  in  pleading,  p.  119. 

(G)  How  a  right  of  entry  may  be  taken  away,  p.  119. 

VI.  RELATIVE  TO  THE   CONVEYANCE,  DISPOSITION  OF, 

AND  INCIDENTS  TO,  ESTATES. 
See  tits.  Bargain  and  Sale,  Copyhold,  Covenant,  Deed,  Descent,  Devise,    [  113  | 
I>ower,  Exchange,  Feoffment,  Fines  and  Recoveries,  Gavelkind,  Gift,  Grant, 
Landlord  and  Tenant,  Lease  and  Release,  Marriage  Settlement,  Mortgage, 
Partition,  Powers,  Seisin,  Uses  and  Trust& 
Vn.  RELATIVE  TO  THE  CONFIRMATION  OF,  p.  119. 

A^III.  REMITTER,  p.  120. 

IX, MERGER. 

(A)  Circumstances  necessary  to  merger,  p.*  121. 

(B)  Effect  of  merger,  p.  127. 

X.  RELATIVE  TO  THE  CONVERSION  OF  ESTATES   IN- 
TO PERSONAL  PROPERTY.     Kide  ante,  vol.  viii.  p.  134,  n. 

XI. FORFEITURE  OF. 

See  tits.  Alien,  Bankrupt,  Copyhold,  Curtesy,  Descent,  Devise,  Dower, 
Fee-simple,  Estates  in  ;  Fines  and  Recoveries;  Forfeitures;  Joint-tenants; 
Landlord  and  Tenant ;  Life,  Tenants  for;  Parcener;  Remainders;  Rever- 
sions^  Tail^  Tenants  in ;  Tenants  in  common. 


I.  DEFINITION  OF  THE  TERM .• 


II.  SEVERAL  SORTS  OF  ESTATES,     Vide  Analysis. 

III.  RELATIVE  TO  THE  LIMITATION  OF  ESTATES, 

Vide  Analysis. 

IV.  RELATIVE  TO  CONDITIONS  ANNEXED  TO.    Tide  Analysis. 


V.  RELATIVE  TO  ENTRY.f  [  ^^4] 

*  An  estate  ia  lands,  tenements,  and  hereditaments,  8ign)6e8  sach  intere$t  as  the  te- 
nant ba'b  therin;  so  that,  if  a  man  grant  all  his  estate  in  Dale  to  A.  and  bis  heirs,  every 
chat  he  can  possibly  grant  shall  pass  thereby;  Co.  Lit.  345.  It  is  called  in  Latin tfa^us,  it 
signifying  the  condition  or  circamstance  in  which  the  owner  stands  with  regard  to  bis  pro- 
perty. 

1  Where  a  freehold  estato  is  conveyed  to  a  person  by  feofiVnent  with  livery  of  seisin,  or 
by  any  of  those  conveyances  which  derive  their  support  from  the  statote  of  uses,  be  ac- 
qaires  a  seisin  in  deed,  and  n  livery  in  deed.  Bnt  wbere  a  freehold  estate  comes  to  a  per- 
son by  act  of  law,  or  by  descent,  he  only  acquires  a  seisin  in  law,  that  is,  a  right  to  the 
possession,  and  his  estate  is  called  a  freehold  in  law,  for  be  must  make  an  actaal  entry  on 
the  land  to  acaoirea  sebin  and  a  freehold  in  deed;  1  Inst.  266.  b. 

The  effect  of  an  entry  or  claim  is  to  put  the  person  who  enters  or  claims  into  the  actaal 
poasession  and  seisin  in  deed  of  the  lands.  Thus  Littleton  says,  *'  by  such  entry  he  shall 
have  as  ^ood  a  possession  and  seisin  of  all  the  lands  and  tenements  whereof  he  hath  title  of 
entry,  as  if  he  had  entered  in  deed  into  every  parcel.**  And,  speaking  of  the  continual  claim, 
he  sajs,  **  presently  by  such  claim  he  hath  possession  and  seisin  in  the  lands,  as  well  as  if 
ho  had  entered  in  deed,  although  he  never  had  possession  or  seisin  of  the  same  lands,  or 
tenements,  before  the  said  claim." 

The  enty  of  the  heir  upon  any  part  of  the  estate  will  give  him  a  seisin  in  deed  of  all  the 
lands  lying  in  the  same  county;  for,  since  the  freehold  in  law  is  cast  upon  him  by  thedoath 
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The  entry  (A)  In  what  cases,  how,  and  bt  whom,  made. 

of  an  heir  i^  GooDTiTLE,  D.  Newman,  V.  Newman.  H.  T.  1773.  C.  P,  3  Wils.  521. 
SS'^U  o^y  S.  P.  Doe,  d.  Barnett,  v.  Keen.  M.  T.  1797.  K.  B,  7  T.  R.  386. 
necessary  S.  P.  Doe,  d.  Gregory,  v.  Whichelo.  E.  T.   1799.  K.  B.  8  id.  211. 

where  the  In  this  case,  the  Court  held,  that  the  entry  of  an  heir  is  only  necessary 
lands  were  where  the  lands  are  in  the  actual  occupation  of  the  ancestor -at  the  time  of  his 

ID  the  ^cttt  of  his  ancestor,  and  no  person  is  in  possession,  so  that  no  particalar  estate  is  to  be  defeated » 
.  nccnpa     ^  general  entry  into  part  will   be  safficiont  to  redoce  the  whole  into  actual  possession;  but 

tion  01  tno   ^^QfQ  lands  lie  in  different  counties,  there  must  be  an  entry  in  each  county;  1  Inst.  15.  a. 

ancestor  at  252,  f;  1  Leon.  265.  et  ante,  vol.  viii    p.  562. 

toe  time  or      «  g^^  where  necessary,  the  mere  act  of  going  on  the  land  will  not  amount  to  a  legal  en- 

BIS  deatn.  ^^^^  ^^  ^  ^^  clothe  the  person  who  hns  the  right  of  entry  with  the  actual  seisin,  but  it  must 
be  n:ade  animo  intrandi,  with  the  intention  of  making  such  legal  entry,  and  the  person 
entering  must  express  that  intention,  or  evince  it  otherwise  by  some  obvious  act;  Co.  Litt. 
246.  b.  868.  a.  And  Mr.  Robinson,  (Law  of  Inh.  33.  n.  1.  et  vide  vol.  viii.  p.  44.  n.) 
conceives  that  in  all  cases  where  the  heir  exercises  any  act  of  dominion  over  the  inheri* 
tance,  such  ns  repairing  houses,  fences,  ditches,  &c.,  or  as  receiving  rents,  &c,  any  single 
act  of  the  heir  will  amount  to  an  entry.  It  is  for  the  purpose  of  notoriety  of  the  possession, 
by  way  cf  evidence  of  the  right  or  claim  of  the  person  so  entering,  that  the  law  requires 
this  entry  to  i>e  made:  and  this  purpose  would  be  very  badly  answered  by  permitting  any 
secret,  unintentional,  or  accidental  entry,  in  the  place  of  that  open  avowal  which  declares 
to  the  world  the  object  and  claim  of  the  person  to  whom  the  title  or  right  attaches;  2  Bla. 
Com.  209. 

The  entry  into  the  lands  must  be  made  in  a  peaceable  and  easy  manner,  and  not  with 
force  or  strong  hand;  3  Bla.  Com.  178;  for  if  one  turns  and  puts  another  out  of  possession 
forcibly,  this  is  an  injury  both  of  a  civil  and  ciiminal  nature;  see  8  H.  6.  c.  9;  31  Eliz.  c, 
11;  8  T.  R.  357;  3  Burr.  1698;  1  Hawk.  c.  64.  s.  1. 

^  If  the  heir  be  deterred  from  entering  by  means  of  bodily  fear,  2  Inst.  483;  he  may 
make  claim  as  near  to  the  estate  as  he  safely  can,  with  the  same  forms  and  solemnities  as 
if  he  made  an  actual  entry.  This  claim  continues  in  force  for  only  one  year  and  a  day ; 
Litt.  s.  423.  If,  however,  such  claim  be  repeated  once  in  the  space  of  every  year  and 
day  (which  is  called  continual  claim),  it  has  the  same  effect  with,  and  in  all  respects 
amounts  to,  a  legal  entry;  ibid.  s-.  419.  423.  Such  a  legal  entry  gives  a  man  seisin,  Co. 
Litt.  15;  or  puts  into  immediate  possession  him  that  hath  right  of  entry  on  the  estate,  and 
thereby  makes  him  complete  owner,  and  capable  of  conveying  it  from  himself  by  either 
descent  or  purchase;  3  Blac.  Com.  175;  and  see  Chitty  on  Descents,  p.  48. 

No  entry  is  necessary  to  complete  an  estate  by  the  curtersy  ;  for  on  the  death  of  the  wife, 
the  law  adjudges  the  freehold  to  be  in  the  husband  immediately,  as  tenant  by  the  curtesy  ; 
Bro.  Abr.  Priecipe,  38. 

No  estate  for  years  can  be  created  by  a  lease,  or  other  common  law  conveyance,  without 
an  actual  entry  made  by  the  person  to  whom  the  land  is  granted ;  for  although  the  grantor 
has  done  every  thing  necessary  on  his  part  to  complete  the  contract,  so  that  he  can  never  af- 
terwards avoid  it,  yet  till  there  is  a  transmutation  of  the  possession  by  the  actual  entry  of  the 
grantee,  it  wants  the  chief  mark  and  indication  of  bis  consent,  without  which  it  might  be  un- 
warrantable to  adjudge  him  in  actual  possession,  to  all  intents  and  purposes ;  and  for  this 
reason  tlielaw  doo.i  not  cost  the  immediate  aiid  actual  possession  on  him  till  ho  enters;  nei« 
ther  has  the  grantor  a  reversion  to  grant  such  entry;  1  Inst.  46.  b.  51.  b.  270.  a.;  Bac. 
Abr.  Leases,  M.  Upon  tho  execution  of  a  lease,  the  lessee  acquires  an  interest,  called  an 
interesse  termini,  which  he  may  at  any  time  reduce  into  possession,  by  an  actual  entry. 
This  might  be  done  not  only  by  the  lessee  himself;  but  in  case  of  his  death,  by  his  execu- 
tors or  administrators  ;  1  Inst.  46.  b.  It  should  however,  be  observed  that,  in  censequence 
of  the  operation  of  the  statute  of  uses,  an  estate  for  years  may  now  be  created. without  an 
entry ;  1  Cm.  Dig.  240. 

In  the  case  of  a  devise  of  lands,  the  freehold  is  transferred  to  the  devisee  before  entry;  1 
Inst.  111.  a. ;  et  vide  tit.  Devise. 

Upon  the  breach  of  a  condition,  the  feoffor,  or  grantor,  or  his  heir,  becomes  entitled  to  tho 
estate  to  which  such  condition  was  annexed ;  and  in  the  case  of  freehold  estates,  the  only 
mode  by  which  advantage  can  betaken  of  the  breach  of  a  condition  is,  by  entry ;  or  if  that 
should  be  impossible,  then  by  claim  ;  because  the  solemnity  of  a  feoffment,  with  livery  of 
seisin,  can  only  be  defeated  by  an  act  of  equal  notoriety.  But  an  entry  by  a  stranger  on  be- 
half of  the  person  entitled  to  enter  is  good,  without  any  authority,  provided  it  be  assented 
to  afterwards  by  the  person  entitled ;  I  Inst.  218.  a. ;  2  Stra.  ll'iS. 

When  an  estate  for  years  determines  by  a  condition,  no  entry  is  necessary ;  Plowd.  142 ; 
Bro.  Abr.  Cond.  Sa 

The  entry  mu<«t  in  all  cases  be  made  by  the  person  having  right,  or  some  one  authorised 
by  him ;  for  it  has  been  said,  the  mere  act  of  going  on  tho  land  will  not  amount  to  a  legal  en- 
tiy,  sufficient  to  vest  the  actual  seisin  in  the  person  who  has  the  right ;  but  in  order  to  con- 
stitute a  legal  entry,  the  person  must  enter  with  that  intent,  and  do  some  act  to  show  such 
intention ;  1  Inst.  245.  b. ;  Plowd.  92. 
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death ;  for,  if  the  lands  are  held  under  the  lease,  and  the  lessee  has  entered 
under  this  lease,  the  heir  will  be   considered  as  having  seisin  in  deed  before  t^^'^*    , 
entry,  on  receipt  of  rent.     Likewise  the  possession  of  the  lessee  for  years  is  j'"^**,^**^'  ** 
his  possession.     See  1  Inst.   15.    b.;  3  Rep.  411.  b.;  d  vid^  ante^  tit.   De-p.-jfii^ 
scents.  '  elaim  gen* 

2.   Axon.  H.  T.  1674.  C.  P.  2  Mod.  7.  rally,  it 

Per  Cur.     If  an  heir  enter  on  land,  and  make  a  general  claim,  the  pecu-^***  ^«  >•>  t 
liar  character  in  which  he  entered  on  the  properly,  and  by  which  he  was  enti-  |«'»d«d>th«t 
tied  to  claim  possession,  will  bo  intended.     It  will  be  taken  for  granted  that  he  an/elalin 
entered  and  claimed  as  heir.  .  ed  as  heir. 

3.  Han.vam  V,  Woodford.  M.  T.  I69I.  K.  B.  4  Mod.48.  r  MR! 

Upon  the  death  of  the  cognizee  of  a  statute,  his  administrator  sued  out  an    L  ***'  J 
extent;  and  the /i6crafc  being  returned,  he  assigned   over  the  lands  without  ^"^^1*^* 
making  an  actual  entry.     The  question  was,  whether  the  assignment  was  good  nerehant 
or  not.     It  was  determined  that  the  assignment  was  void;  for,  by  the  return  or  elegit 
of  the  liberate^  he  had  accepted  of  the  possession,  and  was  estopped  to  say  the  mnat  ba  ez 
contrary.     Then,  when  the  owner  still  continued  in   possession,  it  turned  the  •caie^by 
possession  which  the  administrator  had  accepted  by  the  2i6€ra/e  toa  mere  right,  ^j^^^'.g  ^ 
which  was  not  assignable.  ^  * 

4.  Thompson  v.  Leach.  T,  T.  1690.  K.  B.  3Mod.  296;  S.  C.  2  Vent.   198; 

S.  C.  2  Show.  297;  S.  C.  1  Lev.  284.  U^t  in  feoff 

A  person  was  tenant  for  life,  with  remainder  to  his  first   and  other  sons  in  menta,  par 
tail,  remainder  over  in  tail.     The  tenant  for  life,  before  he  had  a  son,  surren-  titiona,  aod 
dercd  his  life  estate  to  the  person  in  remainder.     The  tenant  for  life  aflerwards  cxchanjeat 
had  a  son.     The  surrender  was  adiudged  void,  because  it  appeared  that  the  ^^^^  "'•'• 
tenant  for  life  was  non  compos  at  the  time  he  made  the  surrender.  ^^  at  Um 

But  the  Court  held,  that  the  surrender,  if  good,  would  have  destroyed  the  common 
contingent  remainder  to  the  unborn  son ;  for,  although  it  were  true,  for  in-  law,  no  m 
stance,  that  in  exchanges  the  freehold  does  not  pass  without  entry,  yet  that  ^te  was 
stood  upon  different  reasons  from  the  case  before  the  Court;  as,  in  exchanges,  «h*nf«d  "o 
the  law  requires  the  mutual  acts  of  the  parties  exchanging;  whereas,  in  ^ur- J^j^^"*    . 
renders,  the  assent  of  the  surrenderee  is  not  required,  for  the  estate  must  be  ooa  to  the 
in  him  immediately  upon  the  execution  of  the  deed,  if  no  dissent  to  it  be  evi-autate  of 
denced .  franda. 

5.  Anox.  H.  T.  1674.  C.  P.  2  Mod.  8.  And  tbero 

In  this  case  the  Court  held  that  there  an  entry  was  not  necessary  to  avoid  ia  no  neod 
an  estate,  in  case  of  a  limitation,  because  thereby  the  estate  was  determined  of  an  antrjr 
without  entry  or  claim;  and  the  law  cast  it  upon  the  party  to  whom  it  was  lim-*®  avoid  an 
ited  and  in  whom  it  was  vested,  till  he  disagreed  to  it.  oatateintho 

(r>)  In  what  cases  the  entry  of  one  of  several  will  suffice.  mitation 

Davexport  v.  Tyrrel.  T,  T.  1769.   C.  P.  I  Bl.  Rep.  675.    S.  P.   Doe,  d. 

Gill,  v.  Pearson.  II.  T.  1805.    K.  B.  6  East,    172:    S.  C.  2  Smith'sThe  ootry 
Rep.  295.  of  one  par 

In  a  writ  of  error  from  the  Court  of  King's  Bench  in  Ireland  to  that  ofEng-c*"®'  "•  «• 
land,  the  case  was,  that  Maurice  Tyrrell,  being  a  Roman  Catholic,  died  seis-"*'*'*^*? 
ed  of  certain  lands,  leaving  two  sons,  Richard  and  James.      By  the  Irish  stat.  ^^j^y  ^^ 
2  Ann.,  estates  in  fee-simple  and  foe-tail,  bolonoring  to  Roman  Catholics,  de-boih4   Bot 
sconded  to  all  the  sons,  as  if  the   lands  woro  held  in  gnvolkiiid.     On  the  death  if  one  par 
of  Maurice,  his  eldest  <i.n  Ki<'h;ird  pfjtered  al<^nc,  held   the  same  for  sixty-two  c®***""  •". 
years,  till  his  death;  and,  in  the  measi  time,  settled  the  same  by  fine    and   re-'*"»  claim 

*  F.»r,  ■  it  -vitrv.  !i.,!>  .-  I^if  .i  M;ir<'  r:_'!i',  '.sii>cM  ',-  n  »♦  ;i-.-'  ';il)l.'  ;  so  that,  although  he 
^!i'>  I'.l  r<'..-i-';  .il'  lii^  i".'il  t')  lilt;  IjrH.  vM  Im*  ip  i\  jx't-ii-i  it  .iti'  r.  Ail  ho  requires  is  a  I'len 
Oil  Uj  '  i  in  I  .  I  u'  i<  i-  fi.»»  '"(Tt.-i  n  \.li"tJri  r  Ij'-  u  ill  cv  rr  riii.Kf  n  ••'  «»l'il.  f  >r  he  iii  ly  rfo.dvfjr  the 
(Ifibt  iMi!  of  rii»'  «:oiil-  mI'iIi^  rii_';u/.')i  ;«v  a  >iiro  t"iOi:i^.  or  trik.«;  hi^  ^'"*^>j  nnd  llicn,  (iuriflg 
the  J(''>>or'-.  !  •••    'If  OKI  K-i\<-  ',u  'X*  «(j::f»n :  *^  ('rii.  l>irr.  i'.'». 

■I  \Vm;i"Ii  (i.''".l-  C-.  ."-\-  (•'.••  I  i:,  :•  t.i  Id.  !)\  ,|.'t**l  in  wr.i.n  r  :  ami  \\  !i«r»' ;ni  ('\<'Man?;ris  mnde 
hy  lease  an<l  r«;'.'.;  i-'f,  c«»m  r.nm:»  iniiUi  il  «.:<». ivoy  men-  t"  tin;  p.irii"-;,  as  f.  riow  ilio  g(.'neral 
prac  ice,  no  entry  is  ii<;c<;.s-*iy,  ibr  llio  stiMtc  of  ii-<"s  (ixocrf*?,  ilu-  p  j^^.'-.-.on,  nntl  all  inci- 
dents annexed  to  an  cxciiango  at  common  law  will  be  preserved  ;  see  4  (^'ni.  Dig.  82. 

X  '  Every  act  doDo  by  one  joint-tenant  for  the  benefit  of  himself  and  his  companion  shall  be 
deemod  an  act  of  both  ;  1  Inst.  49.  b.     Thus  the  entry  or  reentry  of  one  jomt-tenant  ia  aa 


^  ESTATES.— dft  whai  tim  mad€. 

L  ^^'^  I   eoYery,  to  which  James,  his  brother,  was  privy.     On  the  death  of  Richard> 
'^^f^^        in  1766,  leaving  two  daughter^,  James,  the  lessor  of  the  plaintiff,  brought  an 
makM  a'^  ejectment  against  his  two  nieces,   for  two  thirds  of  the  moiety  of  the  lands 
oflTmeiit  in   whereof  his  brother  died  seised,  as  co-heir  in  gavelkind  with  his  brother;  the 
fee,  and      other  third  being  assigned  to  the  widow  of  Richard  for  her  dower.     On  the  tri- 
takes  baok  al,  the  judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff;  upon  which,  a 
an  estate  to  bii|  of  exceptions  was  tendered,  setting  out  in  substance  this  case,  which  was 
ber  and       returned  in  the  King's  Bench  in  Ireland;  thereupon  the  Court  gave  judgment 
and  hnUi  is^^^  *^®  defendants.     A  writ  of  error  was  then  brought  in  the  Court  of  King's 
sae,  and      Bench  at  Westminster;  and  it  was  argued  for  the  defendants,  that  sixty-two 
dies  seised,  years'  sole  possession,  a'nd  the  fine,  were  a  bar  to  this  action  by  the  common 
this  descent  law.     That  this  was  a  question,  not  between  joint-tenants  or  tenants  in  com- 
shall  ukc    mon,  but  tenants  in  gavelkind,  who  were  coparceners;  and  the  true  state  of 
entry  ofthe*^®  ^^^  ^^^  ^^**'   *®**  If  both  enter,  there  must  be  an  actual  ouster  to  make  a 
other  sister,  disseisiu.    Sdly.  If  one  enters  generally,  and  takes  the  profits,  this  is  no  dis- 
seisin. 3d.  If  one  enters  specially,  as  in  the  present  case,  claiming  right  to  the 
whole,  and  taking  the  whole  profits,  this  is  a  disseisin;  but,  after  his  death, 
the  other  may  enter,  unless  barred  by  the  statute  of  limitations.     4th.  If,  af^ 
ter  a  special  entry,  one,  by  feoffment  or  fine,  destroys  the  coparcenary,  and 
takes  back  an  estate  in  fee  and  dies,  the  entry  of  the  other  is  barred^    Here^ 
Richard  entered  alone  in  1704,  took  the  whole  profits,  settled  the  estate  in 
1727,  with  the  privity  of  James,  levied  a  fine,  and  died,  aAer  having  been  six- 
ty-two years  in  possession.     The  entry  of  James  was,  therefore,  clearly  barred^ 
and  he  could  not  maintain  an  ejectment. 

The  Court  said,  that  the  statute  of  Ann.  made  the  lands  of  Roman  Catholics 
descend  in  gavelkind — ^that  was  its  whole  effect;  and  then  the  adverse  posses- 
sion of  one  gavelkind  tenant  would  not  operate  as  the  possession  of  both.  That 
Was  a  qualified  rule;  and,  in  the  present  case,  the  acts  of  ownership,  fine,  fyc. 
made  an  actual  ouster,  so  that  the  statute  of  limitations  barred  the  plaintiff, 

(C)  At  what  time  made. 
J.  -JO  J  .Hexnings  v.  Brabason,  M.  T.  1661.  K.  B.  1  Lev.  45. 

If  a  lessee  "^^  ™**^®  *  lease  to  B.  on  the  23d  of  September,  to  hold  to  him  for  21  years 
enters  be  ^^om  Michaelmas  following.  The  lessee  entered  before  Michaelmas,  and 
fore  the  continued  in  possession  for  some  years;  then  the  lessor  re-entered;  the  lessee 
lease  com  being  out  of  possession,  assigned  over  the  term  to  the  plaintiff's  lessor,  who 
mences,  it  brought  an  ejectment.  Judgment  was  given  for  the  plaintiff, 
adbsebln**  And  the  Court  held,  that  the  term  not  being  to  begin  till  Michaelmas,  this 
effectual  as  thatofboth;  1  Inst.  192.  a.  And  the  death  of  a  joint-tenant  for  years  before 
entry  does  not  destroy  the  right  of  survivorship;  1  Inst.  46.  b. 

Lord  Hobart  reports  it  to  have  been  laid  down  by  the  Court  of  Common  Pleas,  in  12  James, 
(Hob.  120.)  that  the  entry  of  one  tenant  in  common  might  be  in  three  ways;  eitlier  in  the 
name  of  herself  or  her  fellow ;  or  generally,  which  shall  always  be  taken  according  to  right, 
as  being  under  construction  of  law,  and  therefore  Kiwful ;  or  lastly,  entry  claiming  all  express- 
ly, wbicli  cannot  dispossess  her  fellow;  for  her  possession  is  over  all  lawful,  as  well  before 
as  nAer  such  claim,  so  that  there  is  no  possession  altered  by  such  claim.  Then  a  sole  claims 
without  more,  can  never  change  the  possesion,  and  without  a  change  of  possession,  it  re- 
mains as  before ;  2  Cru.  Dig.  476. 

The  entry  of  a  mother  gives  seisin  to  a  child  as  his  guardian ;  vide  ante,  vol.  iii<  p. 
49.  52. 

*  An  estate  for  years  may  be  crented  to  commence  in  futuro,  though  an  estate  of  freehold 
cannot;  for  where  an  estate  for  years  is  created  to  commence  in  futuro,  the  freehold  is  not 
thereby  put  in  abeyance,  but  still  continues  m  the  lessor,  so  that  he  is  capable  of  answering 
•  the  priecipcs  of  strangers,  which  may  be  brought  against  him.  And  before  the  abolition  of 
miliiary  tenures,  he  was  liubio  to  perform  the  services  that  were  due  for  the  feud.  Where 
an  estate  for  years  is  granted  to  commence  in  futuro  it  cannot  of  course  be  executed  by  an 
immediate  entry,  as  that  would  be  a  disseisin ;  it  is  therefore  only  an  intoresse  termini ;  but 
still  the  leasee  may  assign  it  over;  and  even  if  a  stranger  onterj  by  wrong,  yet  such  grant 
will  transfer  the  lessee's  power  of  entry  and  right  of  reducing  the  estate  into  possession;  for 
till  the  entry  of  the  lessee,  the  estate  is  not  executed,  but  remains  in  the  same  plight  as  it  was 
when  iho  lease  was  made,  so  that  no  intermediate  act,  either  of  the  lessor  or  of  a  stranger, 
can  divest  or  disturb  it;  because  whoever  comes  to  the  possession,  whnthcr  by  right  or  by 
wrong,  takes  it  subject  to  such  future  charge,  which  the  lessee  may  execute  whenever  he 
thinks  fit,  as  by  a  title  prior  and  paramount  to  all  luch  intermediate  violatiom  of  the  poeftee* 
sion;  1  Cni.  Dig;  240. 


ESTATES.—  When  taken  away .  tl 

Iras  till  then  a  future  interest^  that  the  lessee's  entry  before  was  a  disselsioi 
not  a  possession  by  virtue  of  a  lease.    ; 

(D  J  !Ejffect  of  entry 
Page  v.  IIayward.  T.  T.  1704,  K.  B.  2  Salk.  570;  S.  C.  3  id.  134.  A  bare  en 

In  this  case  llolt,  C.  J.,  laid  it  down,  that  a  bare  entry  dti  another  without  ^'y  wiihont 
an  expulsion,  made  only  a  seisin;  so  that  the  law  would  adjudge  him  in  po^^ses- *"|J?Jp*^^ 
sion  who  had  the  right;  but  that  in  the  absence  of  au  expulsion  it  would  notgoi^oric  ^ 
work  a  disseisin  or  gain  the  possession.— ^See  Hob.  80.  ISO;  Plow.  412;  Orl.  disseisia  or 
Bridgm.  14;  Holt,  1256.  gain  the pos 

(E)  Reservation  OF.  aetsion. 

Doe,  d.  Barber  v.  Lawrence.  T.  T.  181 1.  C.  P.  4  Taunt.  23.  A  rigkt  ot 

Ejectment  to  recover  certain  premises,  upon  a  forfeiture  committed   by  an  entry  t^H 
under  tenant,  by  the  breach  of  covenants  contained  in  a  building  lease.     The  "<>*  be  re 
entry  on  the  breach  of  covenant  was  reserved  to  the  several  cestui  que  irusiSy  ""^•"  ^  • 
and  trustee  together.     It  was  objected  that  a  right  of  entry  could  not  be  '^®"'f*°^9  1 
served  to  a  stranger  to  the  estate.     But  it  was  urged   and  agreed  to  by  the^^^^^^g 
Court,  that  the  covenant  of  the  lessee,  that  the  cestui  que  trust  might  re-enter,  eent  ia 
estopped  him  from  taking  this  objection.  caat,*  ihe^ 

(F)  When  an  entry  is  averred  in  pleading.     Videy  tits.  Landlord  andh«if  of  •^* 

Tenant;  and  Lease.  aeiaorhaa 

(G)  How  a  right  of  entry  may  be  taken  a  WAT.  fJoim**** 

Makepiece  v.  Fletcher.  M.  T.   1735.  K.  B.  2  Com.  461.  xhe  diaaei 

In  this  case  the  following  principle  was  clearly  developed:  that,  in  the  case  aee  cannot 
of  a  disseisin,  abatement,  or  intrusion,  the  descent  of  the  lands  to  the  heir  of  enter  vpon 
the  disseisor,  or  abator,  or  intruder,  tolls  the  entry  of  such  disseisor,  abator  or  **.*■  poa»ea 
intruder;  for  the  law  presumes  that  the  possession  which  is  transmitted  from  the  *'*''^»'u*-I, 
ancestor  to  the  heir  is  rightful,  until  the  contrary  be  shown;  so  that  in  general  ^^^^  -^  ^ux  to 
no  person  can  recover  pessession  by  mere  entry  on  lands,  which  another  hath  his  real  ao 
by  descent.  tion, 

VI.  RELATIVE  TO  THE   CONVEYANCE,   DISPOSITION  OF, 
AND  INCIDENTS  TO  ESTATES.     Vide  Analysis. 


VII.  RELATIVE  TO  THE  CONFIRMATION  OF. 
GooDRiGHT,  D.  BuRTON,  V,  RiGBv.  T.  T.   1192.  C.  P.  2  H.  BL  46.  The  confix 

There  appeared  in  this  case  to  be  a  limitation  by  deed  of  an  estate  to  A.  for  "***?"  ^j  * 
life;  remainder  to  B.  for  life,  with  intermediate  remainders;  remainder  to  *he  J^JIgj*^^ 
heirs  of  the  body  of  B.  An  act  on  A.'s  bunkruptcy  vested  his  estates  in  trus-tate,  will 
tees  for  payment  oi  his  debts,  and  gave  the  lands  in  question,  aAer  payment,  not  enare 
&c.,  to  B.  for  life,  with  such  remainders  over  as  were  limited  by  the  deed.        to  give  a 

The  Court  held  the  act  enured  not  to  give  B.  a  new  estate;  but  to  confirm "'^  eaute.- 
the  one  she  took  under  the  deed. 

*  It  vAy  however,  enacted  by  the  statate  32  H.  8.  c.  33.  that  the  dying  seised  of  any  dia- 
aeisin  of,  or  in  any  manors,  &c.  hating  no  right  or  title  to  them,  ahall  not  be  taken  or 
deemed  to  he  nneh  descent  in  law,  for,  to  toll  or  (^ke  away  the  entry  of  any  such  peraons,. 
except  that  snch  disseisor  h<)th  had  the  peaceable  possession  of  soch  manors,  &c.  whereof 
he  shall  so  die  seised,  by  the  space  of  five  years  next  after  the  disseisin,  withont  entry  or 
continual  claim;  3  Cm.  Dig.  357. 

When  a  person,  who  has  a  right  cff  entry,  is  under  any  legal  disability,  such  as  infancy, 
covertare.  imprisonment,  insanity,  or  absence  from  the  realm,  a  descent  will  not  take  away 
the  right  of  entry ;  Litt.  s.  402. 

So  it  will  bti  seen  in  a  subseqacnt  part  of  this' work  {post,  tit.  .Fines  and  Recoveries,) 
that  the  entry  of  parties  on  land  may  be  taken  away  in  certain  cases,  by  means  of  levying 
a  6ne  of  the  lands,  in  compliance  with  the  provitfions  the  legislature  have  imposed. 

It  is  enacted  by  the  stuiute  21  Jac.  1,  that  no  person  or  persons  shall  at  any  time  there- 
after m.iko  entry  into  any  lands,  tenements,  or  hereditaments,  but  within  twenty  years  next 
after  his  or  their  right  or  title,  which  would  thereafter  first  descend  or  accrue  to  the  same; 
and,  in  default  thereof,  such  persons  so  not  entering  and  their  heirs,  phall  be  utterly  excla- 
ded  and  disabled  from  such  entry  after  to  be  made.  Under  this  clause,  all  persona  must 
enter  within  twenty  years  after  their  title  accrues;  and  alt  those  who  are  entitled  to  estates 
tail  in  remainder,  or  to  reversions  in  fee-simple,  expectant  on  the  determination  of  estatee 
tail,  must  enter  within  twenty  years  after  the  determination  of  each  eatates  taU;  becaaatf 
heir  title  firat  aocmea  by  snch  determination;  8  Crn.  Dig.  49i. 

VOL.  IX.  10 


78  ESTATES.— j2s  to  Rtmitler. 

[  120]  VIII.  RELATIVE  TO  REMITTER* 

*  Remitter  la  defined  to  be  an  act  of  law  which  pots  an  end  to  the  seisin  ander  a  wrong- 
ful and  new-acqnired  title,  and  restores  the  rightfal  owner  to  the  ancient  seisin  and  better 
title;  8  Prest.  Conv.  41 ;  and  it  takes  place  in  two  cases r^r-First,  where  there  is  a  naked 
possession  distinct  from  the  right  of  possession  and  propriety;  and,  secondly,  where 
there  is  a  right  of  possession  and  propriety,  as  between  the  disseisor  and  the  dis- 
seisee, where  tho  entry  is  lawful.  1st.  Where  there  is  a  naked  possessioh  distinct 
from  the  right  of  posses«ion,  as  between  disseisor  and  disseisee.  In  this  case,  if  the  dis- 
seisee  take  back  the  possession  from  the  disseisor,  withont  doing  any  act  by  which  he  k 
estopped  to  insist  on  his  ancient  title,  there  he  shall  be  remitted;  for  it  cannot  be  otherwise 
bnt  that,  when  he  has  taken  liack  the  posfession,  he  should  be  seised  in  his  own  right;  for 
he  who  has  really  the  title,  cannot  claim  from  a  disseisor -who  has  do  title  at  all;  and  it 
would  be  very  absnrd  and  unreasonable,  that  the  disseisee,  by  accepting  his  own  posses- 
sion, should  transfer  back  any  rifrht  to  the  disseisor.  2nd.  Where  the  right  of  possession 
is  distinct  from  the  right  of  propriety;  here,  if  the  proprietary  re-obtain  the  right  of  pos- 
session by  agreement,  he  must  hold  it  under  the  agreement;  for,  the  other  having  the 
right  of  possession,  and  transferring  it  to  the  proprietary <  he  must  take  the  right  in  the 
same  manner  as  it  has  been  conveyed;  he  must  keep  to  the  terms  of  the  bargain;  and  he 
therefore  leaves  in  the  feofier  all  the  right  which  he  has  not  contracted  for;  for  it  is  his  own 
folly  and  laches  that  ho  would  contract  about  such  right  of  possession,  and  not  assert  hii 

Eropriety  in  an  action.  Hence,  if  tenant  in  tail  enfeoSs  his  heir  of  full  age,  and  dies,  the 
eir  mn«t  hold  under  the  feoflment;  becanse  it  is  his  own  folly  that  he  would  take  the 
right  of  possession  in  this  manner,  when  he  was  entitled  to  the  right  of  propriety  after  the 
death  of  his  ancestor.  Bnt,  where  the  proprietary  comes  to  the  right  of  possession  without 
any  fault  or  folly  of  his  own,  as  where  the  righi  of  possession  is  cast  upon  him  by  the  law, 
or  be  or  she  comes  to  the  right  of  posisession  by  teoffment  under  age,  or  daring  coverture, 
where  no  folly  can  be  imputed,  there  such  proprietary  is  remitted,  and  seated  in  his  ancient 
and  former  right.  For,. the  oldest  title  being  tho  more  ancient,  is  the  least  subject  to  dis- 
pute; and,  therefore,  when  the  proprietary  has  in  such  manner  acquired  the  right  of  posses- 
sion, it  is  esteemed,  for  the  repose  of  men's  inheritances,  to  be  only  a  restitution  of  the  old 
title,  and  not  the  acquiring  a  now  one;  and  the  rather,  because,  as  the  party  cannot  sue. 
himself,  there  is  none  against  whom  the  action  ma^  be  brought  to  regain  the  propriety. 
Thus,  if  the  heir  of  the  disseisor  be  disseised  by  the  disseisee,  he,  by  such  wrong  and  iQJas- 
tice,  cannot  regain  the  right  of  possession;  for  an  act  of  wrong  can  never  gain  any  right; 
but,  if  such  disseisee  die  seised,  his  heir  acquires  the  right  of  possession  by  the  descent 
from  his  ancestor;  and,  having  then  both  the  right  of  possession  and  of  propriety,  he  is, 
for  the  reasons  above-mentioned,  seised  in  his  ancient  right.  Hence,  it  appears,  that  the 
remitter,  when  it  operates,  supplies  the  place  of  an  entry,  (when  an  entry  is  lawful;  and  of 
an  action,  when  an  action  might  be  maintained;  and  it  redresses  the  injury  done  to  the  per- 
son in  whom  the  rieht  resides,  by  putting  him  into  possession,  or  obtaining  forfaimsaisin  of 
the  freehold  under  his  rightful  title,  in  the  same  manner  and  to  the  same  extent  as  he  could 
restore  himself  to  his  estate  by  means  of  an  entry  or  an  action.  This  restitution  of  right 
by  mere  operation  of  law  is  given  upon  the  piinciples  of  justice;  on  the  ground  that  the 
right  of  entry  beine  in  the  person  in  actual  possession,  or  the  right  of  action  being  in  the 
person  who  has  seisin  of  the  freehold,  there  is  no  one  upon  whom  he  can  enter,  or  against 
wifom  he  can  bring  an  action;  therefore,  the  law  places  the  party  precisely  in  that  situation 
to  which  his  entry  or  action,  grounded  on  his  former  trial,  would  have  restored  him;  and 
to  the  intent,  that  if  any  person  will  controvert  the  title  in  an  action,  the  mere  right,  as  it 
subsists  between  these  parties,  may  be  decided.  And  although  this  determination  of  the 
law  might  seem  superfluous  to  an  hasty  observer,  who  perhaps  would  imagine  that,  since 
the  tenant  has  now  both  the'right  and  also  the  possession,  it  little  signifies  by  what  means 
such  possession  shall  be  said  to  be  gained;  yet  the  wisdom  of  our  ancient  law  determined 
nothing  in  vain.  As  the  tenant's  possession  was  gained  b)^  a  defective  title,  it  was  liable  to 
be  overturned  by  showing  that  defect  in  a  writ  of  entry ;  and  then  he  must  have  been  dnven 
to  his  writ  of  right  to  recover  his  just  inheritance,  which  would  have  been  doubly  hard;  be- 
cause, during  the  time  he  was  himself  tenant,  he  could  not  establish  his  prior  title  by  any 
possessory  action.  The  law,  therefore,  remits  him  to  his  prior  title  or  puts  him  in  the  same 
condition  as  if  he  had  recovered  the  land  by  writ  of  entry.  Without  the  remitter,  he  would 
have  had  jiu  et  seisinam  seperate,  a  good  light,  but  a  bad  possession.  Now,  by  the 
remitter,  he  bos  the  most  perfect  of  all  titles,  jum  et  seisina:  conjunctionem;  2  Bl.  Com. 
196;  Gilb.  Ten,  129.  132;  8  Pi  est  Conv.  13.  It  thus  appears  that  remitter  is  favoured 
by  law;  and  therefore  it  takes  effect;  though  the  estate  which  mado  the  remitter  was  void- 
able; and  it  defeats  entirely  the  wrongful  estate,  and  that  immediately  withont  entry;  and 
a  remitter  to  the  principal  remits  to  the  appendant.  So,  n  remitter  to  the  particular  es- 
tate, remits  to  him  in  the  reversion  or  remainder;  Ilob.  255;  PoUexf.  397.  But  there 
shall  be  no  remitter  to  a  bare  title,  as  for  a  condition  broken;  nor  to  a  right  for  which  the 
party  has  no  remedy  by  action,  as,  if  the  issub  in  tail  be  barred  by  the  fine  or  warranty  of 
his  ancestor,  and  the  freehold  is  afterwards  cast  upon  him,  he  shall  not  be  remitted  to  his  es- 
tate tail;  for  the  operation  of  the  remitter  is  exactly  the  same,  after  the  union  of  the  two 
rights,  as  that  of  a  real  action  would  have  boon  before  it.     At,  therefore,  the  issue  in  tail 
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IX.  RELATIVE  TO  MERGER*  [  121   | 

(A)  Circumstances  necessary  to  merger.  Two  or 

1.  Paulin  v.  Hardy.  l\l.  T.   1681.  K.  B.  Skin.  3.  62.  »or«  «■ 

The  Court  in  this  case  held,  that  two  or  more  estates  must  meet  in  the  same  ^"'^.""■t 
individual  in  the  same  lands,  or  in  the  same  part  of  the  same  lands,  to  accom-g^Q,^  p^^ 
plish  the  operation  of  the  law  of  merger;  and  that  a  mere  right  or  title  would  goo  in  the 
not  suffice.  same 

2.  WiLLOUGHBT  V.  WiLLOCGUBY.     E.  T.    1787.   K.  B.    1  T.  R.    763.     S.  P.>*°d^-. 

GooDRiGiiT,  D.  Larmer,  V.  Searle.  C.  P.  2  Wils.  29.  And  the  se 

From  this  case  it  may  be  deduced,  that  though  a  trust  will  not  prevent  the  veral  es 
merger  of  one  of  two  legal  estates;  yet,  when  the  same  person  has  the  trust  or  ^**««  "o't 
beneficial  ownership*,  and  also  the  legal  estate,  though  they  are  derived  under     I  1^^  ] 
distinct  titles,  the  trust  will  merge  in  the  legal  ownership;  and  that  the  doctrine  ^?  "®'*'  *° 
of  merger  equally  applies,  whether  the  rstate  charged  with  the  trust  merges    i^  ioq^i^ 
in  the  estate  which   the  trustee  had   in  his  own  right,  or  the  estate  of  the    '|   •  |^^.V 

coaldjnot,  by  any  action,  have  recoveredjhis  ancient  estate,  he  shall  not  recover  it  by  remit-  and  merger 
tar;  8  Bl.  Com.  21;  Moor.  115.  So,  there  shall  be  no  remitter  where  the  partv  haa  no  applies  be 
right,  bat  only  to  have  an  action,  nor  if  the  freehold  doea  not  accrue  to  the  right;  Dyer,  twcen  troa 
24.  a.  Hob.  71 ;  nor  where  there  was  defanlt  in  him  who  takes  the  defeasible  estate;  nor 
if  he  takes  by  stat.  27  H.  8.  c.  10.  which  executes  the  use  in  the  same  plight  as  it  was  li- 
nited;  Hob.  298;  Dyer,  106.  But  this  statute  only  operates  with  respect  to  the  first  ta- 
ker; and,  therefore,  the  i^ue  of  the  issue  who  takes  by  force  of  it,  shall  be  remitted; 
Hob.  255;  1  Rot.  Abr.  260;  2  ibid,  419;  G.  45.[  So,  if  the  husband  makes  a  feoffment  of 
the  land  of  his  wife  to  the  use  of  himself  and  his  wife,  she  shall  be  remitted;  for  she  has 
her  election  to  take  by  the  statute  of  uses,  or  to  enter  by  the  stat.  S2  H.  8.  c.  28;  upon 
which  she  shall  be  remitted;  see  Duncombe  v.  Wingfield,  Hob.  254;  Dyer,  191,  b;  2 
Leon.  222.  1  Sid.  63.  So,  there  shall  be  no  remitter  for  a  term  for  years.  Hence,  if 
lefsee  for  years,  to  commence  at  a  future  day,  enters  before  that  day,  which  is  a  disseisin, 
and  continues  in  possession  till  the  term  commences,  he  shall  not  bo  remitted;  for  the  law 
will  not  divest  the  fee,  for  a  term,  which  is  of  no  account;  2  Rol,  Abr.  420;  L.  35;  6 
Com.  Dig.  205;  Remitter  (C.  7.);  Co.  Litt.  by  Thomas;  154.  n. 

*  Merger  is  described  to  be  whenever  a  greater  estate  and  a  less  coincide,  and  meet  in 
one  and  the  same  person  without  any  intermediate  estate;  whereby  the  less  is  immediate- 
ly annihilated,  or  is  said  to  be  merged,  that  is,  sunk  or  drowned  in  the  greater.  Thus,  if 
iLere  be  tenant  for  years,  and  the  reversion  in  fee-simple  descends  to  or  is  purchased  by 
him,  the  term  of  years  is  merged  in  the  inheritance,  and  shall  never  exist  any  mora;Shep, 
iTouch.  341.  ed.  Hillyard,  2  Bl.  Com.  177.  The  object  of  merger  is  to  accelerate  thepoa- 
•otaion,  or  at  least  the  estate  in  which  the  merger  takes  place;  8  Prest.  Coov.  6.  It  is  an 
act  of  law,  and  seems  entitled  to  the  denomination  of  the  extinguishment  by  act  of  law,  of 
one  estate  in  another,  by  the  union  of  these  two  estates.  To  consolidate  two  estates, 
and  confound  them  into  one  estate,  is  its  effect.  The  estate  thus  blended  will  give  the  pre- 
cise time  of  enjoyment,  originally  limited  by  the  more  remote  of  the  two  estates,  and  no 
more;  for  the  estate  in  which  the  merger  takes  place  is  not  enlarged  by  the  accession  of 
the  preceding  estate ;  Ibid.;  tt  vide  Smith  v.  Lord  Camelford,  2  Ves.  Jan.  714:  Webb  v. 
Rnaaell,  3  T.  R.  394;  Brooks  Exting.  pi.  60;  1  Saund.  387;  Salk,  826;  2  Co.  Litt.  by 
Thomas,  p.  557. 

*  For  instances  in  which  Ihe  question  may  arise,  whether  the  party  has  one  estate  or  se- 
veral esUtes,  see  5  Co.  13  Cro.  Eliz.  401;  Goldsb.  147;  Moor.  398;  15  Vin.  366;  Cro. 
Jac.  282;  3  Prest  Codv.  58.  85.  That  the  determination  or  acquisition  of  a  third  or  in- 
termediate estate,  may  be  the  cause  of  merger,  as  between  estates  kept  distinct  by  means 
of  the  intermediate  estate;  see  1  Salk.  254;  2  Ld.  Raym.  326;  2  Lev.  437;  8  Prest.  Conv. 
85.  87,  148;  and  that,  by  the  descent  of  a  portion  of  the  ultimate  remainder  in  fee,  a  par- 
ticular esUte  in  that  portion  may  be  merged;  see  7 Taunt.  862. 

The  next  rule  on  the  subject  is,  that  the  more  remote  estate  most  be  the  next  vested  es- 
tate in  remainder  or  reversion,  without  any  intervening  vested  estate;  and  also  without  any 
intervening  interest  by  way  of  contingent  remainder,  created  in  the  same  instant  of  time, 
or  by  the  same  act  which  gives  origin  to  the  other  es'ates;  see  Bro.  Lease,  63;  Duncomh 
▼,  Dnncomb,  3  Lev.  437;  Bates's  case,  1  Salk.  254;  4  Lean.  9;  S3  Eliz.  Brooke,  Exting. 
54;  Whitchurch  and  Whitchurch,  2  P.  Wms.  286;  Scott  and  Fenhoulet.  1  Bro.C.  C.  69. 
Bnt,  although  a  contingent  remainder,  depending  on  the  former  of  two  estates  vested  in  the 
■aroe  person,  will  suspend  the  absolute  union  of  these  estates,  if  created  by  the  same  con- 
Teyanee;  yet  this  protection  from  merger  will  continue  only  till  the  owner  of  these  estates 
baa  done  some  act,  by  which  he  confounds  the  first  of  his  estates  in  the  more  remote  estate, 
and  by  that  means  destroys  the  contingent  remainder;  per  Hale,  Pnrefoy  v.  Rogers,  2 
Saand.  880.  And  even  while  the  intervening  remainder  is  in  contingency,  the  several  es- 
tates belonging  to  the  same  person  will  unite  Tor  all  the  purposes  of  tennre;  and  there  will 
b«  a  temporary  merger,  subject  to  the  right  of  those  entitled  under  the  contingent  remaind- 
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I  1^  I   trustee  held  in  his  own  right  becomes  merged  in  an  estate  conveyed  to  him^  as 
tees  and      devolving  on  him  by  descent.     See  2  Atk.  67;  9  Ves.  5U9. 
their  ce$      er,  to  have  the  benefit  of  that  remainder,  when  it  can  vest.      In   this   instance,   the  estate 
fuiB  que     opens  and  closes  as  the  circnmstances  of  the  contingent  remainder  require;  Lewis  BowIer*9 
trust**         ease,  11  Co.~79s  3  Prest.  Conv.  112,  113.      And,   notwithstanding   an  intervening  estate 
for  jears,  the  freehold  may  unite  with  the  inheritance,  when  the  freehold  and  the  inheri- 
tance meet  in  the  same  person,  so  as  to  confer  a  title  by  curtesy,  dower,  possessio  fratris, 
&c.,  without  prejudice  to  the  term,   which  affords  an  instance   of  a  qualified  merger;  or, 
more  accurately  speaking,  of  union  and  consolidation,  without  producing  all  the  effects  of 
a  merger;  Bates's  case,  1  Salk.  254;  3  Prest.  Conv.  114,  119.      And   an  inteivening  es- 
tate for  years  will  prevent  the  merger  of  another  estate  for  years  in  the  freehold  or  inheri- 
tance, limited  to  take  place  aAer  the  several  estates  for  years;  ibid.  127;  Bicknal  v.  Tuck- 
er, 15  Vin.  362.  pi.  2  Brownl,  181.      An  interesse  termini^  however,  is  not  such  an  in- 
tervening interest  as  will  prevent  the  application  of  the  law  on  merger.     On   the  contrary 
notwithstanding  an  intcresse  termini,  two  estates,  which  in  all  other  respects  are  immedi- 
ate to  each  other,  will  unite,  and  the  right  of  possession  under  the  interesse  termini  may, 
unless  circumstanoes    impede,  be  accelerated;  3  Prest.  Conv.  120.   121;  Northam'a    case, 
Hetl.  55.      That  the  merger  of  one  of  three  or  more  estates  may  be  interrupted  by  reasoD 
of  a  mesne  estate,  which  cannot  merge,  because  it  is  larger  than  the  more  remote  estate; 
see  8  Prest.  Conv.  141;  142. 

Again,  the  estate  m  reversion  or  remainder  must  be  as  large  as,  or  larger  than,  the  proce- 

"  Or  when  the  estates  are  held  in  different  legal  rights,  one  of  them  must  not  be  an  acces- 
sion to  the  other,  merely  by  act  of  law.     The  exemption  from  merger  in  favour  of  estates 
held  in  autre  droit,  it  appears  to  npply,  first,  as  between  husband  and  wife.     If  a  husband, 
who  was  a  tenant  for  years,  intermarried  with  a  woman,  who  at  thit  time  has  the  reversion, 
or  to  whom  the  reversion  descends  aAer  the  intcnn.irriaj^e,  the  term  will  not  merge,  because 
jn  one  case,  the  right  of  the  husband  in  the  reversion  of  hisAvifc,  and  in  the  other  case,  the 
descent,  is  an  act  of  law.     But  if  a  husbund,  tenant  for  years  in  the  ri<;ht  of  his  wife,  pur- 
chase the  immediate  reversion,  the  term  will  be  annihilated,  for  the  purchrise  was  the  express 
act  of  the  husband,  and  amounts  to  a  disposition  of  the  term.  And  if  a  feme,  who  has  a  term 
for  years  as  executrix,  intermarry  with  a  person,  who  after  the  intermarriage,  becomes  enti- 
tled by  purchase  to  the  immediate  reversion;  or  if  a  person  who  has  a  term  as  executor,  do  him- 
self purchase  the  immediate  reversion,  the  term  will,  in  either  case,  be  mer(;od ;  3  Prest.Conv. 
304.  305.  When  the  husband  has  an  estate  of  freehold  in  his  own  right,  and  the  fee  in  the  right  of 
the  freehold  will  not  merge;  and  therefore  where  a^  woman  seised  of  land  in  fee,  leased  his  wife, 
the  same  to  a  stranger  for  life,  and  took  a  husband,  and  the  Ici^scc  .'^ranted  his  estate  to  the 
husband,  this  was  no  surrender,  and  yet  the  husband  was  seised  of  the  reversion    in  fee, 
which  was  immediate  unto  the  estate  of  the  lessee,  viz.  in  the  right  of  his  wife,  and  not  in 
his  own  right.     And  it  seems  tQ  be  a  general  rule,  that  the  freehold  of  the  wife  will  not  iu 
any  case  merge  in  the  freehold  of  the  husband,  for  the  wife  cannot  part  with  her  freehold 
without  some  act  of  record;  3  Prest.  Conv.  305.  306;   Stephens  v.  Bretridge,.l  Lev.  36; 
Perk.  sec.  612.  6C2  ;  2  Co.  Litt.  by  Thorn.  556.  n.     Second,  as  between  executors  and 
administrators  having  an  estate  in  their  own  right,  and  another  in  right  of  their  testator  or 
intestate.     Third,  as  between  persons  who  fbrm  a  part  of  a  corporation  aggregate  of  many, 
and  who  have  estates  in  their  individual  capacity,  'at  the  same  time  that  the  corporation,  of 
which  they  are  a  constituent  part,  has  an  estate  in  its  corporate  capacity.     Fourth,  between 
persons  entitled  under  an  intail,  and  who  have  the  fee  expectant  upon  that  estate.     And, 
fif\h,  between  persons  who  have  an  instantaneous  or  temporary  seisin  to  serve  uses,  to  be 
raised  out  of  the  estalo  conveyed  to  them,  and  also  au  estate  in  their  own  ri<rht;  2  Co.  Litt. 
by  Thomas,  558.    For  it  is  a  general  rule  in  equity,  that  a  person  cannot  be  a  trustee  for 
himself,  and  that  as  between  real  and  personal  representatives,  or  botvveen  different  classes 
of  heirs,  or  heirs  in  different  lines,  ihoro  is  not  any  equity,   but  the  legal  right  must  prevail; 
3  V^es.  jun.  126;  ibid.  3;'9;  therefore,  except  in  the  case  of  infants,  &c.  an  equitable  charge 
"  will  merge  in  the  legal  ownership  when  thoy  are  united  ;  an  equitable  termVill,  as  between 
the  heirs  and  executors,  mer^o  in  the  legal  estate  of  inheritance ;  and  an  equitable  fee,  by 
descent  ex  parte  paterna,  will  merge  in  the  legal  foe  taken  by  descent  ex  parte  matema,  so 
as,  in  the  two  former  cases,  to  exclude  the  person  eniiiled  to  the  charge  ;  and,  in  the  latter 
case,  to  exclude  the  paternal  heirs  in  favour  of  tlie  maternal  heirs;  Doe,  d.  Balch,  v.  Pott, 
cited  Dougl.  772;  Dougl.  771 ;  3  Ves.  jun.  339  ;  3  Prest.  Conv.  323.     But  when  a  person 
has  a  fee  subject  to  on  executory  devise  to  his  mother,  and  the  interest  under  the  executory 
devise  descends  to  him,  and  the  event  happens  on  which  the  executory  devise  is  to  operate, 
the  descent  from  the  mother  will  govern  tne  title;  and,  consequently,  the  interest  by  execu- 
tory devise  is  not  extinguished  in  the  fee  ;  Goodrighi  v.  Searle,  2'\Vils.  29.     Also  an  ex- 
emption from  merger  is  not  allowed,  as  between  joint-tenants,  when  the  reversion  comes  to 
one  of  them  by  descent,  Wiscot's  case,  2  Co.  60;  nor  when  the  reversion  is  limited  by  any 
ptherdoed,  he.  than  that  which  creates  the  joint-tenancy.     And  it  is  doubtful  whether  it  ap' 
plies  as  between  parsons  who  have  a  terra  in  tiieir  own  right,  and  also  the  parsonage  in  right 
of  tlieir  church,  and  in  their  capacity  of  parsons;  or  between  prebendaries  who  have  an  es- 
tate in  the  revenues  and  lands  of  the  prebend,  under  a  grant  from  the  prebendary,  and  also 
.  the  advowson  of  the  prebend  as  their  inheritance,  or  the  incumbency  of  the  prebend  in  the 
character  of -prebendary ;  Vin.  Abr.  tit.  Merger;  3  Preit.  Conv.  298.  300;  4  Co.  Litt.  by 
Thomas,  568.  n. 
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3.  Rom,  D.  Crow,  ▼.  Baldwere.  H.  T.  1793.  K.  B.  6  T.  H.  104.  |   125  1 

Per  Cur,     Generally  speaking,  when  two  estates  unite  in  the  same  perMin  Bat  the  m 

ding  estalo;  Bro.  Ab.  Exting.  U  H.  4.  34 ;  3  Leon.  157.  In8;  Jenk.  Cent.  243.pl.  ^J**?^"^ 
Mordant  v.  Watt,  Brownl.  19.     Thus  an  estate  at  will,  will  be  merged  by  the  acquisition  of  °  ^ 

an  estate  for  rears  ;  SPrest.  Conv.  17G.  So  estates  by  extent  on  statutes  Itc.  may  merge 
in  each  other',  Dighton  v.  Grenvilie,  2  Vent.  !231  ;  CoHis's  Par.  Cas.  64.  Vin.  Abr.  Merger; 
and  in  estates  for  years  &c.,  S  Prest.  Con  v.  177.  So,  estates  for  years  may  merge  in  each 
other;  Owen,  97  ;  Cro.  Eliz.  173;  4Bac.  Ab.  211;  or  in  estates  of  freehold  or  inheritance; 
1i  Co.  93;  3  Preston,  219.     6o  estates,  after  possibility  of  issue  extinct  are,  for  all  the  pur- 

Soses  of  merger,  estates  for  life,  and  may  merge  4n  estates  of  that  or  a  superior  degree;  RoL 
:ep.  173;   11  Co.  81 ;   1  3  East,  212;  2  Prest.  Con  v.  222.     So,  estates  for  life  may  merge   - 
in  each  other  or  in  larger  estates ;  and  though  an  estate -tail,  while  in  the  tenancy  of  the  ten- 
ant in  tail,  and  descendible  to  the  issue  inheritable  under  the  intail,  is  privileged  from  mer- 
ger; yet  when  the  right  of  the  issue  under  the  intail  ceases,  or  is  defeated,  or  suspended, 
Uiis  estate  may  merge  in  the  fee-simple;  11  Co.  50.  a.;  Plowd.  259;  3  Prest.  Conv.  240. 
So,  determinable  fees,  qualified  fees,  and  conditional  fees,  will  merge  in  the  fee-simple,  or 
in  any  fee  of  tbe  same  or  larger  extent,  that  is,  in  nny  fee  not  being  a  fee-iail ;  8  Prest.  Conv. 
258.  And  it  seems  probable  (but,  when  the  base  or  determinable  ^e  depends  in  point  of  title 
on  an  estate-tail,  it  will  merge  in  tbe  immediate  reversion  or  remainc^er,  whether  the  same  is 
held  for  an  estate  in  fee,  or  in  fee-tail ;  ibid.  259.     And  although  ja  person  cannot  have  a 
power  and  a  fee  in  tbe  same  lands,  when  he  is  seised  of  that  fee  under  a  gift  or  conveyance 
to  him  by  the  rules  of  the  common  law,  but  the  power  will  merge  in  the  estate ;  Goodil  v. 
Drigham,  1  B.  Ic  P.  192 ;  yet  it  is  clearly  settled^  that,  in'^a  conveyance  to  uses,  the  same 
person  may  have  a  power  of  appointment,  and  also  a  fee:  Sir  Edward  Clare's  case,  6  Co. 
17;  Maundrell  ▼.  Maundrell,  10  Ves.  244.     As  if  a  conveyance  is  made  by  A.  toB.  in  fee, 
to  such  uses  as  A.  shall  appoint,  and  in  default  of  appointment  to  the  use  of  A.  in  fee,  A.  is 
seised  by  means  of  the  statutes  of  uses,  and  the  power  and  the  fee  are  consistent.     So  if  A. 
convey  to  B.  in  fee  to  such  uses  as  A.  shall  dppomt,  and  in  default  of  appointment  to  the  use 
of  A.  for  life ;  remainder  to  B.  in  fee.     The  power  being  in  a  conveyance  to  uses,  is  good  ; 
but  it  is  otherwise  in  the  case  of  a  conveyance  to  A.  in  fee  to  such  uses  as  A.  shall  appoint, 
and  in  default  of  appointment,  to  the  use  of  A.  in  fee ;  for  the  statute  of  uses  is  applicable 
only  when  there  is  an  use  divided  from  the  legal  ownership  ;  and  therefore  the  statute  does 
not  execute  uses  of  tliis  description,  when  the  use  or  beneficial  ownership  is  in  effect  embra- 
ced in  and  conferred  by  the  legal  estate ;  3  Prest.  Conv.  270.  273. 

The  doctrine  will  not  have  effect  to  alter  the  quality  of  one  of  two  estates  in  the  same  per* 
eon,  or  to  destroy  a  contingent  remainder,  when  the  several  estates  are  limited  by  the  same 
deed  or  instrument,  or  take  their  cfiect^in  the  same  instant  of  time,'^and  in  some  degree  by 
the  same  act,  and  some  other  person  is  concerned  in  the  consequence  of  the  merger ;  with 
respect  to  this  branch,  see  Rogers  v.  Downes,  2  Mod.  293;  Purefoy  v.  Rogers,  2  Saund 
386 ;  8  Prest.  Conv.  376.  403. 
^  Tbe  doctrine  does  not  apply  to  an  estate  for  several  lives,  arising  under  tbe  same  limita- 
tiom,  as  giving  one  undivided  and  entire  time  of  continuance.  In  Ross's  case,  5  Co.  14.  it 
was  determined  that  a  lease  for  several  lives  was  one  entire  estate,  and  not  several  and  dis- 
tinct estates ;  and  consequently,  that  there  could  not  be  any  merger,  since  they  were  not  two 
estates,  so  that  one  might  merge  in  another;  et  vide  Utly,  Dale's  case,  Cro.  Eliz.  182.  But 
when  a  lease  is  made  for  several  lives,  as  distinct  periods  of  time,  giving  one  estate  in  pos- 
session, and  others  in  remainder,  then  ceteris  paribus,  the  doctrine  of  merger  will  apply,  be- 
cause there  are  several  estates;  that  doctrine  however,  cannot  operate,  unless  the  estate  in 
remainder  is  larger  than,  or  as  large  as,  the  estate  in  possession ;  3  Prest.  Conv.  406. 

And  lastly,  the  union  of  two  estates  in  the  same  person,  by  means  of  the  joint  act  of  tbe 
respective  owners  of  these  estates,  with  an  intention  that  tbe  estate  of  their  assignee  should 
continue  for  the'boliective  time  of  their  several  estates,  will  not  be  p.  cause  of  merger ;  3  Prest. 
Conv.  50.  5l.     On  this  head,  Mr.  Preston  observes,  that  all  the  cases  in  which  the  doctrine 
of  merger  has  prevailed,  are  authorities  only  that  one  estate  will  be  annihilated,  when  there 
are  two  distinct  estates,  and  th^  time  of  one  becomes,  either  in  point  of  fact,  or  in  intend- 
ment of  law,  inconsistent  with  the  other;  or  there  is  an  evident  intention  to  change  the  ten- 
ancy under  one  estate  to  a  tenancy  under  another  estate.     But  where  one  person  accepts  a 
conveyance  from  two  persons  who  have  distinct  estates,  becoming  the  j^urchaser  of  the  es- 
tate of  each  of  them,  and  their  estates  give  particular  interest  only,  and  not  the  complete 
ownership  and  absolute  dominioii  over  the  property,  either  generally,  or  subject  to  certain 
particular  estates,  it  is  a  qatural  and  reasonable  inference  that  he  intended  to  have  the  right 
of  enjoyment  for  the  several  periods  of  time  comprised  in  these  estates.     To  many  purpo- 
ses there  is  an  union  and  consolidation  of  the  two  estates.     They  become  one  entire  inter- 
est, so  as  to  perfect  a  right  of  dower,  tenancy  by  curtesy,  &c.  and  give  the  remedies  proper 
to  the  estate,  considered  as  an  estate  of  an  inheritance  in  possession ;  still  however,  there  is 
not  any  merger.     For  to  merger,  it  is  essential  that  the  time  of  one  estate  should,  in  point  of 
title,  be  absorbed  and^lost  in  the  time  of  tbe  other  estate ;  while  in  the  case  under  consider- 
ation, the  right  of  enjoyment  will  continue  for  tlie  several  times  of  the  several  estates.     An- 
other circumstance  peculiar  to  these  cases,  and  distinguishing  them  from  those  to  which  the 
doctrine  of  merger  is  applicable,  is,  that  the  right  of  enjoyment  eoDtintiea  under  each  estate 
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r  126  T  in  the  same  rija^ht,  the  smaller  one  is  merged  in  the  other,  except  in  the  case 
Tileged  nil  q£  ^^^  estate-tail  and  a  reversion  in  fee,  which  may  exist  together.  In  such  a 
der  tbo  ata  ^     ,      .         ^  ,  ,  ,      ,  .  u      u  .x. 

for  the  time  of  that  estate;  so  that  under  these  circumstances,  the  charges  on  the  reversion- 

ary  or  mo'-e  remote  estate,  which  were  created  by  the  former  owner  of  that  estste,  will  not 
be  accelerated  l«v  the  union  and  consolidation  of  the  two  estates;  ibid.  409.  410;  el  vide, 
Bredon's  case,  ]  C>.77;  Trcpori's  case,  6  Co.  14;  the  Earl  of  Chmrickarde'a  case,  Hob. 
273;  Beckwiili'-  M-e,  2  Co.  56.  But  when  one  and  the  same  perison  has  several  estates, 
virhich  are  kept  fli-aiiict  in  him  by  retison  that  one  of  the  estates  is  privileged  from  merger 
under  the  statute  of  intail««,  or  for  the  sake  of  some  other  person  concerned  in  benefit  under 
a  joint-tenancy,  or  a  contingent  remainder,  there  will  be  a  merger  when  this  person  conveys 
these  several  o^tatos  even  by  one  conveyance  and  one  entire  grant.  For,  as  these  estates 
were  kept  d;>iMc'  .ind  exempted  from  merger  for  a  particular  cause,  a  merger  will  take  place 
on  the  union  of  ihose  estates  in  another  person,  or  even  in  ilie  same  person,  as  taking  under 
a  conveyance  to  uses,  since  the  cnuse  for  the  exemption  from  merger  no  longer  exists,  et 
cessante  causa  cess  tt  effectus  ;  8  Prest.  Conv.  441 ;  Symonds  v.  Cudmore,  4  Mod.  1  ;  Eus- 
tace*s  case.  Jones,  55 ;  2  Salk.  204 ;  2  Co.  Litt.  by  Thomas,  p.  560. 

An  executory  interest  by  devise  or  by  bequest,  or  an  executory  interest  under  a  springing 
or  shitting  use,  will  not  cease  by  the  union  of  the  executory  interest  in  the  person  who  has 
the  estate,  which  is  subject  to  that  interest;  Goodright  v.  Searle,  2  Wils.  29;  Goodtitle  v. 
White,  15  East,  174;  3  Prest.  Conv.  493.  But  although  these  interests  are  distinct,  while 
they  are  in  the  original  owner,  yet,  after  he  has  aliened  the  fee,  the  two  interests  will  bo  uni- 
ted ;  for  the  conveyance  will  operate,  first,  as  a  transfer  of  the  estate ;  and  secondly,  as  a  re- 
lease, by  way  of  extinguishment  of  the  interest  under  the  executory  devise,  &c. ;  ibid.  407. 
With  respect  to  persons  who  are  releasees  to  uses,  no  estate  w>ill  be  merged  by  reason  that 
the  owner  thereof  accepts  another  estate  merely  as  a  releasee  or  grantee  to  uses.  On  the  oth- 
er hand,  an  estate  which  such  feoffee,  releasee  or  grantee,  may  take  under  an  use  declared 
of  bis  estate,  may  be  the  cause  of  merger,  in  the  same  manner,  as  if  the  person  taking  am 
estate  under  the  use  had  not  been  the  feoffee,  releasee,  or  grantee  to  uses.  It  is  also  to  be  re- 
membered, that  this  protection  is  extended  to  a  person  who  is  an  instrument  towards  the  rais- 
ing of  uses,  although  he  be  not  the  feoffee,  releasee,  or  grantee,  on  whose  immediate  seisin  the 
uses  arise,  ^hus,  in  the  instance  of  a  conveyance  to  a  man  and  his  heirs,  to  the  intent  that 
he  may  be  tenant  of  the  freehold,  to  the  end  that  a  common  recovery  may  be  suffered  to 
uses,  although  the  u>e»  arise  from  the  seisin  of  the  demandant,  and  not  from  the  seisin  of  the 
tenant,  yet  the  estate  which  was  in  the  tenant  prior  to  the  acceptance  of  the  conveyance 
will  be  protected  ;  Ferrers  and  Car80n  v.  Fcermor,  Cro.  Jac.  643 ;  3  Prest,  Conv.  512.  513. 
Merger  is  not  fivoured  in  equity,  except  to  promote  the  intention  ;  Phillips  v.  Phillips,  1  P. 
Wms.  41  ;  and  therefore,  though  there  may,  as  to  equitable  estates,  be  an  union  in  equity,  as 
well  as  at  law,  yet  equity  would  not  permit  an  ecceleration  of  charges,  incumbrances,  &c. 
as  a  consequence  of  the  union,  against  the  justice  of  the  case,  or  contrary  to  the  intention. 
But,  even  in  equity,  if  a  man  grant  a  lease  of  tlie  possession,  while  he  has  merely  a  reversion 
or  remainder  expectant  on  a  prior  estate,  yet,  on  his  purchase  of  the  particular  estate,  equity 
proceeding  upon  those  rules  which  govern  the  Court  in  enforcing  specific  performance  of 
contracts,  would  decree  a  lease  to  operate  on  the  ownership  thus  acquired,  subsequent  to  the 
lease,  so  as  to  charge  the  possession  with  the  lease;  3  Prest.  Conv.  558.  As  to  money  paid, 
the  union  of  the  title  to  the  money  in  the  person  who  is  owner  of  it,  whether  it  be  real  or  per- 
sonal property,  will  extinguish  the  demand.  The  fund  must  be  taken  as  it  is  found;  Pulte- 
ney  v.  Darlington,  1  Bro.  C.  C.  223;  2  Ves.  jun.  175.  With  respect  to  creditors,  it  is  ob- 
servable that,  after  the  merger  of  a  term  belonging  to  an  executor  or  administrator  in  that 
character,  in  the  reversion  or  remainder  which  the  executor  or  administrator,  or  the  husband 
of  an  executrix  or  administratrix,  has  in  his  own  right,  the  term,  it  should  seem,  no  longer  re- 
mains assets,  Mj;  .>n>t  which  an  execution  can  be  sued  as  part  of  the  goods  of  the  testator.— 
In  consequence  of  •irmihilating  the  torm1>y  his  own  act,  the  value  of  the  terra  is  assets  in  the 
hands  of  he  Ini-hind,  or  executor,  &c.,  making  the  husband,  in  his  life-time,  and  his  wife, 
afler  his  d,;cu  i  •.  ir:ib!e  to  that  cxlent,  as  for  value  received,  or  for  a  devastavit.  But,  at 
law,  the  term  il  um  not.  it  is  apprehended,  continue  specifically  liable  to  the  demands  of  the 
creditors,  merov  is  creditors;  Churlton  and  others  v.  Low  and  others,  2  P.  Wms.  328. 
But,  it  is  probiiMij  that  a  Court  of  Equity  would  not  suflTer  creditors  to  be  defrauded  by  the 
merger  of  the  tetm.  but  would  follow  the  inheritance  while  it  remained  with  the  executor, 
Ac,  or  with  the  \'  ife,  or  the  husband,  so  as  to  give  to  tho  creditors  out  of  the  inhoritcmce  a 
compensation  to  the  value  of  the  term,  as  assets  belonging  to  them  in  equity,  though  with- 
drawn from  ihein  by  the  rules  of  law ;  3  Prest.  Conv.  559.  565.  With  respeot  to  persons 
who  have  legal  and  equitable  estates  united,  as  a  legal  estate  cannot  merge  in  an  equitable 
one,  it  frequently  becomes  material,  with  reference  to  the  application  of  the  doctrine  now 
under  consideration,  to  consider  whether  the  term  be  not  legal,  and  the  inheritance  equita- 
ble, or  e  converse.  It  has  been  seen  that  an  equitable  fee  may  be  extinguished  by  the  legal 
fee,  and  the  purchase  of  the  legal  fee  will  govern  the  order  of  succestsion.  In  general,  too, 
all  equitable  interests  will  be  absorbed  in,  and  extinguished  by,  the  legal  interest,  as  far  as 
they  are  united,  since  tiie  legal  estate  will  govern  the  title,  as  far  as  the  same  person  has  the 
legal  estate,  and  the  benefit  of  that  estate,  as  the  equitable  owner;  Wade  v.  Paget,  1  Bro. 
C.  C.  868.    Bat  th«  1^  esUte  will  not  eitingsish  ipore  of  the  oqaiublo  interost  than  is 
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case,  by  the  operation  of  the  statute  de  doniB,  the  estate-tail  is  kept  alive,  not  tote  of  en 
merged  by  the  reversion  in  fee,  tails.* 

(B)    ErFECT    OF    MERGER."!*  L     ^^'    I 

correaponding  to,  and  co-extensive  with,  thelegfi!  estate;  3  Prnst.  Conv.  :'>{>7.    And,  where 
a  charge  upon  land  corner  to  the  same  per:fon  that  is  pntiileti  to  the  land.  n»rk  v  Rutland, 
Lane,  111;  Cheater  v.  Willes,  Ainbl.  246.  if  he  has  not  the  name  inttMH^t  in  both,    there 
shall  be  no  eztioguMhroent  npon  this  account;  Price  v.  Seys,  Barn.  '    /<''.   120;  in  which 
respect  there  is  a  distinction  between  le^al  and  equitable  estates  on  ih(^  •  w  )■  'od,  and  free- 
hold and  copyhold  interests  on  the  other  hand;  because  the  fee  «f  a  copy  hold  ntay  be  ex- 
tinguished in  a  particular  estate  of  the  freehold  tenoie;  St  Paul  v.  Lord  Dudley  and  Ward, 
15  Ves«  167.     So,  if  a  person  has  a  charge  on  the  inheritance,  and  purchases  an  estate, 
being  a  portion  of  that  inheritance,  the  charge  will  not  be  extinguished,  or  suspended,  ex- 
cept so  far  ag  it  affects  the  ownership  which  the  party  acquires  in  such  portion  of  the  inhe- 
ritance; 8  Prest«  Conv.  567,      The  general  rule  also  is,  that  if  a  person  has  a  portion 
charged  on  the  inheritance,  and  then  acquires  the  inheritance  in  fee  by  purchase,  the  charge 
cannot  be  enforced,  by  the  personal  representatives,  to  the  prejudice  of  the  heirs  or  real 
representatives;  Chester  v.  Willes,  Ambl.  246.     But,  if  there  be  evidence  of  the  intention 
of  the  owner  of  the  fee  that  the  charge  should  not  merge,  or  where  no  intention  is  express- 
ed, or  the  party  is  incapable  of  expressing  any,  if  it  appear  to  the  Court  to  be  most  advant* 
ageons  for  him  that  it  should  continue  personal  propertv,  in  such  case  the  charge  will  not 
sink;  Thomas  y.  Kemish,  2  Vern.  848;  et  vide  Forbes' v.  Moffatt,  18  Yes.  884;  in  which 
case  a  mortgage  was  held  not  be  merged  by  union  with  the  fee,  the  actual  intention,  not 
established  by  the  acts  of  the  party,  being  presumed  from  the  greater  advantage  against 
merger  in  favour  of  the  personal  representative.     So  it  is  when  the  inheritance  descends 
on-an  infant  entitled  to  a  portion,  or  when  an  estate-tuil,  or  for  life  only  i-tnrqaired;  Chan- 
dos  ▼.  Talbot,  2  P.  Wms.  610;  Ambl.  246;  or  creditors  wouldbe  prejudiced;  Daniathorpe 
▼.  Porter,  Amhl.  600;  I  Saund.  242.     There  ;ire  also  some  other  exccptimis  to  the  gene- 
ral rule  that  the  succession  shall  be  governed  by  the  egni,  and  not  by  tht>  pqait;ible,  estate; 
for,  if  a  person  has  a  term  of  years  at  law,  and  purchases  the  equit»t>le  inherit  ::iire,  the  teim 
will  become  attendant  on  the  inheritance  for  the  benefit  of  the  heirrf,  in  oxclusinn  of  the 
executors,  or  mora  correctly  speaking,  the  executors,  as  to  the  legal  estate,  will  become 
trasteea  for  the  heirs;  Charlton  v.  Low,  8  P.  Wms.  828.     Also,  wh«»n  a  copyholder  of  the 
legal  estate  purchases  the  equitable  fee  of  the  freehold  tenure,  the  heirs  of  a  freehold  ten- 
ure, though  merely  equitable,  will  be  entitled  to  the  benefit  of  the  legal  estate  of  the  copy- 
hold tenure;  3  Prest.  Conv.  669.  The  general  rule  however  is,  that  if  a  mun  has  the  same 
interest,  and  absolute  dominion  and  property  in  the  whole  inheritance  as  he  has  in  the 
term,  or  power  (or  raising  money  out  of  the  inheritance,  there  it  must  merge;  for  a  man 
cannot  have  power  to  raise  money  merely  for  my  benefit  out  of  that  which  is  mine.     But, 
if  there  be  any  difierence  in  the  two  interests,  or  any  other  person  intermediate,  then  there 
can  be  no  merger;  for,  if  there  be  any  merger,  in  \h*i  first  case,  it  will  change  the  intent  of 
the  conveyance;  and,  in  the  other  case,  there  being  an  intermediate  estate,  there  is  no 
merger  at  law;  no  more  is  there  in  a  Court  of  Equity  in  the  case  of  a  tru^it;  2  Fonbl.  Tr. 
£q.  167;  et  vide  Willonghby  v.  Willoughby,  I  T.  R.  766.     But,  though  a  term  will  not 
become  attendant  on  the  inheritance,  by  the  construction  of  the  Court  of  Equity,   except 
npder  the  circumstances  stated  in  the  general  rule,  yet  it  may,  under  other  circumstances, 
become  attendant,  by  the  express  declaration  of  owner  of  the  term,  and  of  the  inheritance; 
Scott  v.  Fenhonlet,  1  Bro.  C.  C.  69;  8  Prest.  Conv.  670;  2  Co.  Litt.  by  Thomas,  561. 
562.   563. 

•  Or  uses.  With  respect  to  the  privilege  from  merger  under  the  st'.tiito  of  uaen,  Mr- 
Preston  observes,  that  all  the  cases  which  have  arisen  on  this  statute.  :i.-  woll  as  the  words  ^ 
of  tlie  statute  itself,  prove  that  there  is  an  exemption  from  merger  muU"  this  statute,  in 
those  instances  only  in  which  the  owner  of  xhe  term  or  particular  estate  is  the  instrument 
mediately  or  immediately  for  raising  tho  uses,  so  that  the  uses  are  to  arise  out 
of  the  estate  conveyed  to  htm.  But,  even  at  this'  dny,  an  estate  arising  to  a  feoffee 
to  uses  under  a  declaration  uf  uses,  will  merge  an  estate  previously  vested  in  such 
a  feoffee  to  uses.  And  also  when  a  man  has  a  term  or  other  paiticular  estate  in 
his  own  right,  and  the  reversion  or  remainder  is  conveyed  to  him  upon  t rusts  which  do  not 
execute  into  an  estate  by  force  of  the  statute  of  u.ses,  the  legal  right  under  the  term  or  otlier 
particular  estate  will  be  extinguished;  so,  when  a  termor  joins  with  tlioso  who  have  the  re- 
version, in  making  a  conveyance  to  a  third  person,  either  to  uses  or  upon  trust,  and  although 
there  be  express  declaration  that  the  conveyance  shall  not  affect  tho  right  of  the  termor,  yet 
his  estate  will  be  annihilated.  And  the  only  mode  of  keeping  his  estate  on  foot  is  to  insert  an 
express  declaration  of  use,  by  way  of  confirmation  in  his  favour.  And  then  there  is  rather 
.  a  new  term  under  a  new  title,  than  the  old  term  under  the  ancient  title;  3  Prest.  Conv.  369. 
370;  Ferrers  v.  Fermor,  Cro.  Jac.  643;  Founla'm  v.  Cook,  1  Mod.  107;  2  Co.  Lilt,  fey 
Thomas,  559.  n. 

t  As  to  the  effect  of  merger,  it  is  observable ;  first,  that,  the  doctrine  of  merger  may  be 
injurious  to  the  person  in  whose  estate  in  reversion  or  remainder  a  prior  estate  becomes 
merged.  When  he  is  a  trustee,  be  will  be  protected  by  a  Court  of  Equity  from  the  conse- 
quencei  of  the  merger ;  but  unless  he  can  derive  a  protection  from  this  or  some  other  source, 
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SSStOppd-     See  aniey  vol.  vii.,  from  p,  371  to  376. 

1.  Hudson  V.  Robinson.  H.  T,  1816.  K.  B.  4M.  &.  S.  475;  Abridged  pos^^ 
tit.  Partners.     S  P.  Rex  v.  Slaney.  M.  T.  1785.  K.  B.   1   T.  R.   4. 
To  conaii  S.  P.  CoBHAM  V.  ToMMNsoN.    1  Jones,  8. 

tale  an  68  Per  Lord  Elleoborough,  C.  J.  A  record,  cannot  operate  as  an  estoppel, 
toppel.it  unless  there  be  mutuality  out  of  which  the  estoppel  can  grow;  for  without 
most  be  n»u  mutuality  there  can  be  no  estoppel. 

t«al,  and  p^^  Bayley,  J.  I  confess  this  is  the  first  instance  in  which  I  have  heard  iC 
b^tweemiri  8"gg«8ted  that  a  party  is  estopped  by  a  record,  as  against  another  who  is  a 
vie»  there  stranger  to  it.  As  between  parties  or  privies  the  record  may  be  an  estoppel^ 
to;*  but  never  can  be  where  they  are  strangers. 

Though  it  2.  Palmer  v.  Ekins.  M.  T.  1728.  K.  B.  Stra.  817.  Abridged  on/e,  vol.  vii^ 
•eemsap  371.  S.  P.  Treavan  V.  Lawrance.    1  Salk.  i276. 

plieable  to  p^  (^^  ^q  assignee  may  take  advantage  of  an  e8tot>pel,  for  it  nms  with 
^"•"^''fJ  the  land. 

the  orowil^  3.  Rbgina  v.  Delme.  H.  T.  1712.  K.  B.  10  Mod.  200. 

A  A  Aaea  '      ^^  ^^'     ^^  estoppel  wiU  bind  the  Crown. 

not  apply      4.  Fairtitle,  d,  Mvtton,  v.  Gilbert.  M.  T,  1787.  K.  B.  2  T.  R.  169. 
where  the       The  trustees  of  a  public  turnpike  act  were  empowered  to  erect  toll-houseff, 
party  if  «•  and  mortgage  the  tolls;  but  it  was  provided  there  shall  be  no  priority  among 
^"^g  f«'  r**  ^^^^^^^^^     i!\ie  trustees  not  only  mortgaged  the  tolls,  but  also  the  toll-houses 
^^    bre.  ^^^  toll-gates.     In  ejectment  by  the   mortgagee  to  obtain  possession  of  the 
'  ^^  ^     toll-houses  and  toll-gates,  it  was  objected  that  the  act  did  not  warrant  them  to 
mortgage  the  toll-gates   but  only  the  tolls.     The  question  was,  whether  they 
were  estopped  from  taking  the  objection  against  the  terms  of  their  own  deed? 
The  Court  held  that  they  were  not;  for  the  genera]  rule  that  the  party 
granting  is  estopped  by  his  deed  to  say  he  had  no  interest  does  not  apply  to 
this  case,  where  the  trustees  were  not  acting  for  their  own  benefit,  but  for  the 
benefit  of  the  public;  and  it  would  be  hard  that  other  creditors  who  are  not 
parties  to  the  deed,  should  lose  the   benefit  which  the  act  has  given  them. 
Besides,  there  is  a  still  farther  reason  why  the  trustees  should  not  be  estop- 
ped ;  for  this  is  a  public  act  of  Parliament,  and  the  Court  are  bound  to  take 

he  may,  by  reason  of  the  merger,  be  subjected  to  a  lease  operating  by  intcresse  termini,  to 
a  charge,  or  to  a  judgment,  as  a  present  and  immediate  incumbrance  affecting  the  possession, 
while,  without  the  merger,  such  lease,  judgment,  &c.  would  not  have  attached  on  tlie  possefl-^ 
sion  until  the  prior  estate  had  determined  by  efliuxion  of  time.  Secondly,  notwithstanding  the 
merger  of  the  particular  estate,  persons  who  have  interest  affecting  the  estate  which  is  merg« 
ed,  will  be  lefl  in  the  same  condition,  in  point  of  benefit,  as  if  no  merger  had  taken  place. 
Therefore,  if  tenant  for  life  has  made  a  lease,  or  granted  a  rent-charge,  or  confessed  a  judg- 
roent,  such  lease,  rent,  or  judgment  will  remain  in  force,  and  affect  the  land  during  the  pe- 
riod of  the  estate  which  is  merged,  in  like  manner  as  if  that  estate  had  continuance.  For  the 
purpose  of  these  estates,  the  particular  estate,  though  merged,  has  continuance  in  point  of 
title,  although  it  is  merged  in  point  of  law  ;  3  Prest.Conv.  446.  448.  Under  the  same  principle, 
the  right  of  exercising  powers  of  leasing  and  of  cutting  timber  cannot  be  accelerated  to  the  pre- 
judice of  persons  who  nave  opposing  interests;  ibid.  452.  Thirdly,  the  effect  of  the  merger  on 
tlie  estate  in  which  the  merger  lakes  place  is  to  subject  the  reversion  or  remainder  thus  accele- 
rated to  all  those  burdens  and  consequences  which  would  have  attached  on  tliat  estatcin  cassr 
the  prior  estate  had  not  existed,  and  in  the  same  order  or  series  of  time  as  if  that  estate  were 
determined;  Symonds  v.  Cudmore,  4  Mod.  I  ;  Perk.  sec.  62,  63;  Shelbourne  v.  Biddulph, 
4  Bro.  P.  C.  594.  Thus  the  possession  will  be  chargenble  during  the  period  appointed  for 
the  continuation  of  the  particiflar  estate,  with  all  the  incumbrances  which  affected  that  es- 
tate; and  also  (by  way  of  acceleration)  with  the  incumbrances  which  attaclied  on  the  rever- 
sion or  remainder  as  thus  accelerated ;  Erringion  v.  Erringtun,  2  Bulstr.  42 ;  2  Co.  Litt.  by 
Thomas,  561 .  n. 

*  A  bailee  cannot  set  up  the  title  of  a  stranger  against  his  bailor;  Anon,  cited  3  Esp.  115. 
abridged,  ani«,  tit.  Carrier* 
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notice  that  the  trustees  do  their  duty.     This  deed,  therefore,  cannot  operate  A*  Mtop 
in  direct  opposition  to  an  act  of  Parliament,  which  negatives  the  estoppel.        P^i  o«n>ii 
5.  Morgan  v.  Vaughan.  M.  T.  1680.  K.  B.  T.  Raym.  457.  \^to^  i 

Ptr  Cur.     One  shall  not  be  estopped  but  of  that  which  he  may  have  a  tra-    *•  J      J . 

«A«.e<>  ■■ch  matter 

irerse.  m^ 

6.  Ksox  V.  Whallet.  T.  T.  1794.  K.  B.  1  Esp.  159.  tai!!^ed? 
In  an  action  on  a  tailor's  bill,  it  appeared  that  the  defendant  had  given  a  GiTinc  a 

bill  of  exchange  in  payment;  which  being  dishonoured,  the  present  action  was  bUl  in  pay 
brou^^ht.     The  defence  was,  that  the   articles  had  been  exorbitantly  charged,  m^nt  of  a 
But  Lord  Kenyon,  C.  J.  said,  all  matters  by  giving  the  bill  must  be  considered  so  ^^^^ 
far  closed,  as  to  estop  the  defendant  from  objecting  to  the  unreasonableness™*"  *.** 
of  the  account.      Scd  quare  Truman  v.  Hurst,  1  T.  R.  40;  Finch.  Rep.  431;  ^toppIIl*L 
Vin.  Abr'  Partner,  E.  2.  to  Ui^  ,^ 

7.  Johnson  v.  Mason.  H.  T.  1794.  K.  B.  1  Esp.  89.  "         ■onableneai 
A.  B.,  in  her  life-time  having  no  power  to  make  leases,  nevertheless  i(e-®f*he  char 

mised  premises  by  lease  to  C.  D,  for  21  years:  she  died  before  the  lease  ex-***" 
pired.     C.  D.  paid  rent  to  E.  F.,  the  remainder-man,  and  continued  in  pos-®^*  *^*7 
session  though  the  lease  was  void.     Soon  afterwards  C,  D,  let  the  premises  to  fjfe^mnto 
the  plaintiflffor  the  remainder  of  his  term.     In  replevin,  it  was  contended,  that  a  romleai^ 
E.  F.  was  bound  to  show  his  title.     But  Lord  Kenyon,  C.  J.,  said,  in  replevin  to  B.,  whd 
receipt  of  rent  was  title,  and  that  the  plaintiff  could  not  contest  it  in  this  action,  on  the 
pays  rent  to  the  remaindermaa  C;  held  that  B.  or  his  assigns  cannot  controvert  C.'b  title  death  of  A. 
irt  replevin  i 

8.  Bacon  v.  Chesnev.  H.  T.  1816.  If.  B.  1  Stark.  19*2.  ^^}  an  in 

In  assumpsit  k  appeared  that  the  defendant  had  engaged  to  guarantee  the^***^® 
atnount  of  goods  supplied  by  the   plaintiff  to  C,  provided   18  months' credit  f^g^^'^Q^ 
were  given.     At  the  (rial,  the  counsel  for  the  defendant  proposed  to  give  in  credit,  is  no 
evidence  an  invoice  giving  only  12  months'  credit  to  C;  however,  this  invoice  estoppel, 
had  not  been  delivered  until  after  action  brought,  and  it  was  stated  that  in  truth  unless  deli 
18  momhs  had  been  allowed.  '  Tf'«^  ^j^*»  . 

Per  Lord  Ellenborough,  C.  J.     If  the  invoice  had  beeri  delivered  at  the  ^'J®^ JJer  a 
samb  time  as  the  goods,  or  subsequently  under  a  judge's  order,  the  plaintifFjndge's  or 
would  have  been  bound  by  it;  but  under  these  circumstances  it  may  be  shown  der. 
there  was  a  mistake. 

9.  Doe,  D.  Freeland,  v.  Burt.  E.  T.  1787.  K,  B.  1  T.  R.  701. 

In  ejectment  for  a  cellar  and  wine-vaults,  the  defendant,  it  appeared,  claim-  And  if  twd 
ed  under  a  lease  from  the  lessor  of  the  plaintiff  of  certain  parts  of  a  messuage  7*^*  A. 
described  to  be  one  room  on  the  the  ground  floor,  and  the  cellar  thereunder,  J     •  I^"* 
and  a  vault  contiguous  and  adjoining  thereto  and  the  rooms,  together  with  the  ^m,  ^^ 
ground  whereon  the  same  now  stand,  and  together  with  a  piece  of' ground  on  cellar  nnder 
the  north  side,  particularly  describing  it,  with  an  exception  of  a  right  of  way.  C,  the  lea 
It  was  admitted,  that  the  vaUlt  in  question  was  under  this  pi^ce  of  ground,  "^^  ^  °<>t 
which  was  a  yard,  and  the  whole  were  d'escribed  to  have  been  late  iii  the  oc-5**®PP?" 
cupation  of  A.     The^defendant  rested  his  title  on  the  maxim,  that  cujus  est  so-    ["iqq^ 
lum  ejus  est  usque  ad  ccelum  et  ad  inferos.     The  lessor  of  the  plaintiff  offered  ^  ^!^^  J^^ 
evidence  to  show,  that  at  the  time  of  the  lease  the  cellar  in  question  was  in  cellar  anda^ 
the  occupation  of  B.  another  tenant;  and  therefore,  that  it  Would  not  have  been  A.  was  not 
the  intention  of  the  parties  that  it  should  pass  by  the  lease  to  the  defendapt,  intended  ta 
and  that  the  defendant  had  not  claimed  it  till  after  the  expiration  of  that  lease,  be^damiaeda 
It  Was  objected  to  this  evidence,  that  the  lessor  of  the  plaintiff  was  estopped 
by  his  deed,  from  saying  that  it  was  not  meant  to  pass.     But  the  Court  over-  p^^  ^. 
ruled  the  objection,  and  said,  that  the  construction  of  all  deeds  must  be  made^^rj  ^f 
with  reference  to  their  subject  matter.  a  jodgment 

10.  Strutt  V.  Barrinoton.  T.  T.  1803.  K.  B.  5  Esp.  58.  inaaactioa 

The  record  of  a  judgment  in  an  action  by  A.  against  B.  and  C.,fbr  bbstruct-^y  A 
ing  a  watercourse,  was  produced  in  evidence  in  another  action  by  A.  against  "^J*^*  ?'  ' 
B.  and  two  others  for  a  similar  obstruction.     It  was.  contended,  that  ^Qother  ^^^^^'^ij*^' 
defendant  being  joined  in  this  action  prevented  the  record  in  the  former  from  a  water 
being  evidence.     Lord  Ellenborough,  C.  J.,  said:  if  the  places  where  the  ob-eomaai  ii 
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Se  ESTRAY  AND  WAfF, 

conclnsire  struction  was  laid  be  proved  to  be  the  same,  the  record  of  the  former  case,  a1« 
in  an  action  though  it  cannot  be  deemed  a  legal  estoppel,  so  as  to  conclude  the  rights  of 
^y  :^*  g  the  parties  by  its  prouduction;  yet  it  was  binding  so  far  that  he  should  think 
andTihere,bimselfboundtotellthejury  to  consider  it  as  conclusive  of  the  right  of  tho 

for  a  simi  *  parties. 

lar  obstnio  11.  Lampen  v.  Kedgewin.  T.  T.  1674.  K.  B.  1  Mod.  207. 

tion.  In  this  case  the  declaration  was  insufficient,  and  the  defendant's  plea  was 

And  if  to  an  also  bad;  but  judgment  was  given  against  the  plaintiff  upon  the  insufficiency 
•rroneoQs  ^yfl\^Q  declaration.  The  plaintiff  afterwards  brought  a  new  action  and  declar- 
fh^ defend  ®^  correctly;  to  which  the  defendant  pleaded  the  judgment  on  the  former  ac- 
•nt  pfeadin^^o'*'  On  demurrer,  the  Court  said:  there  is  no  question  but  that,  if  a  man 
bar,  and  mis-state  his  declaration,  and  the  defendant  demurs,  the  plaintiff  may  correct 
the  plaintiff  it  in  a  second  action;  but  here  it  is  objected,  that  the  judgment  is  given  upon 
take  issae,  (^^  defendant's  plea.  Suppose  a  declaration  be  faulty,  and  the  defendant  take 
r  ^^^'^  °^  advantage  of  it,  but  pleads  a  plea  in  bar,  and  the  plaintiff  takes  issue,  and 
Ibndaat^  the  right  of  the  matter  is  found  for  the  defendant;  we  hold  in  this  case,  tho 
topa  plain    plaintiff  shall  never  bring  a  new  action,  for  he  is  estopped  by  the  verdict. 

bfmf"         l5StOber».     See  tit.  Common. 

»Dg  a  se       Ssttas*  atrt  a8?a(f  T 

ibnfw  the  ^'  ^-^^EY  v.  Watts.  M.  T.  1786.  K.  B.  1  T.  R.  12. 

■  same  caose.      To  trespass  for  taking  a  horse.     Plea,  that  the  defendant,  as  bailiflf  to  the 
[   131  1   lord  of  the  manor  of  D.,  seized  the  animal  as  an  estray.     Replication,  that  the 
It  is  unlaw  defendant,  after  such  seizure,  worked  the  horse . 

fill  to  work     Per  Cur.     Trespass,  and  not  case,  is  the  appropriate  remedy;  for,  though 
an  entry.^  ^y^^  original  taking  was  lawful,  the  subsequent  usage  made  the  defendant  a 
trespasser  ab  inilio. 

2,  Henley  v.  Walsh.  M.  T.  1704.  K.  B.  2  Salk.  686. 
Wh'chmay  Trespass  for  a  horse.  Plea,  that  defendant,  by  the  commmand  of  one  A# 
be  seised  by  B.,  who  was  owner  of  the  horse  which  had  estroyed  out  of  his  possession, 
the  owner  seized  the  same  within  a  year  and  a  day,  the  plaintiff  refusing,  afler  tender  of 
withia  a  amends  to  give  him  up.  .  On  a  demurrer  to  a  frivolous  replication,  the  Court 
year  and  a  resolved,  1st,  that  without  telling  any  marks  as  proof  of  property  (except  at 
**"?*  ^*f  jjfthe  trial,  if  contested),  the  owner  may  seize  his- horse  where  he  finds  him;  and 
proMirty,    ^^9  ^bat  it  was  sufficient  to  tender  amends  generally  without  expressing  any 

except  at  *  This  teron  means  each  valuable  animals  as  are  fonnd  wandering  in  asj  manor  or  lord^ 

the  trial;     ship,  the  owner  being  unknown.     They  in  general  belong  to  the  king,  unless   a  special 
And  a  gene  grant  has  been  made,  which  is  unusual,  to  the  lord  of  the  manor;  Dalt,  Sher.  79.  Animalv 
ral  tender     of  a  wild  nature  are  not  reckoned  estrays;  as  swans  unmarked  and  wild;  see  Chit.  jttn« 
Prer.  161. 

t  By  waifs  are  to  be  understood  stolen  goods  which  aro  waived  or  thrown  away  by  ar 
thief  in  hU  flight,  for  fear  of  being  apprehended;  1  Blac.  Com.  296.  The  goods  must  ber 
thrown  away  by  the  thief  in  his  flight;  and  if  he  previously  hide,  or  leave  them  any  where 
with  intent  to  resume  the  possession,' so  that  they  were  not  in  his  possession  when  he  fled, 
the  King's  prerogative  does  not  apply,  and  the  owner  is,  at  all  events,  entitled  to  the  pro- 
perty; 6  Rep.  109;  Cro.  £liz.  694;  1  Bla.  Cam.  296.  But  the  goods  waived  need  not  be 
the  identical  property  stolen;  for,  if  a  felon  in  bis  flight  waive  his  own  goods,  and  the 
Xing  seize  them,  they  also  are  a  species  of  waifs,  for  they  are  relinquished,  and  the  property 
bin  nobody;  Bro.  Estray,  9.  But  these  are  properly  fugitive's  goods,  and  not  forfeited 
till  it  be  found  before  the  coroner,  or  otherwise  of  record,  that  ho  fied  for  the  felony;  Hawk. 
P.  C.  481.  b.  2,  c.  49.  s.  14.  But  waifs  vest  in  the  crown  without  office  found;  6  Cop. 
109.  The  King  acquires  no  property  in  the  goods  waived  until  they  are  seized  by  aomer 
one  to*  bis  own  use;  and  if  the  owner  of  stolen  property  can  seize  them  first,  though  at  any 
distance- of  time,  the  King  shall  .not  have  them;  21  Ed.  4.  16;  Kttch.  82.  This  preroga- 
tive was  given  to  the  King,  that  the  owner  of  the  goods  might  be  induced  to  bring  the  fe«- 
Ion  to  justice  to  regain  them.  Hence,  it  will.be  remarked  that  the  royal  prerogative  is  ra- 
ther limited,  and  can  only  cbtain  when  the  party  robbed  is  guilty  of  that  negligence  and 
torpitude,  which  our  law  reprehends  in  every  instance,  but  more  especially  in  those  cases 
where  they  may  occasion  the  escape  of  villany  from  punishment.  All  waifs  are  prima 
facie  the  property  of  the  crown,  and  are  not  necessarily  incident  to  a  leet;  Year  Book,  8 
H.  7;  1  Bro.  Estray,  15;  though  they  are  frequently  franchises  ia  the  bands  of  lords  of 
manors  and  bthers. 

t  Except  in  the  case  of  necessity,  as  to  milk  a  cow;  see  Cro.  Jac,  147. 
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cerlam  sum;  for  there  is  a  difference  between  this  case  and  that  of  a  tender  of  of  ftmendfl 
amends  in  trespass:  in  that  of  a  trespass,  the  defendant  must  tender  a  certain*®  **"*  ^^^^ 
sum.     And  the  law  puts  this  difRculty  upon  him,  because  he  is  a  wrong-doer;   i  ^^^  J 
but  the  owner  of  the  estray  is  no  wrong-doer,  and  it  is  impossible  he  should  nor  wiU*be 
know  how  long  his  beast  hath  been  in  the  lord's  custody,  nor  how  much  will  mfficient. 
make  him  a  proper  satisfaction. 

lEBtXZVLt'     See  tit.  Recognizance. 

SStrepment.     See  tit.  Waate, 

SbfCtfon*     See  tits.  Covenant^  Landlord  and  Tenant;  Qutd  Enjoymenf, 

EVIDEJ>rCE  IX  GEJi-ERAL, 
I,    OF    THE   FACTS  WHICH  OUGHT,   OR   NEED  NOT,    BE 
PROVED. 
Ist.  FacU  judicially  noticed  by  the  courts. 

(A)  Matters  that  must  happen  according  to  the  course  of  na- 
ture, p.  141. 
(6)  Matters  relating  to  the  kino,  proclamations,  orders  in    [  193  ] 

COUNCIL,  &c.  p.  141. 
^C) the  FARI.IAMGNT  AND  STATUTES,  p.   142. 

*.  The  doctrine  of  evidence  comprehends  that  part  of  oar  system  of  laws  which  is  appli* 
cable  to  the  discovery  of  anknown  circumstances.  Every  case  presented  to  a  coart  of  jus- 
tice cODsists  offsets;  and  the  judgment  results  from  an  application  of  the  roles  of  the  law. 
In  our  system  of  administration,  the  office  of  the  presiding  judge  is,  for  the  most  part,  coH' 
^ed  to  a  knowledge  and  application  of  the  law.  A  question  of  fact  is  decided  by  the 
opinion  of  a  jury.  Although  the  appropriate  subjects  of  the  two  jurisdictions  are  sufficient- 
ly obvious  on  a  proper  analysis,  yet  in  practice,  considerable  niceties  will  oAen  occur  in 
extracting  the  peculiarities  of  the  case,  and  reducing  the  matter  under  consideration  to  a 
simple  and  conclusive  problem.  For  this  purpose,  a  previous  view  of  the  question  is  sub- 
mitted to  the  Court  in  writing,  and  certain  abstract  forms  of  statement,  called  pleadings,  are 
in  use,  framed  on  a  classification  of  cases,  and  discriminating  the  points  on  which  the  judg- 
ment must  necessarily  tarn.  This  is  a  subject  entirely  of  a  technical  nature,  and  confined  to 
the  province  of  the  law  officers.  But,  when  the  issue,  or  material  point  in  dispute,  ss 
manifested  by  the  pleadings  between  the  parties,  results  in  a  question  of  fact,  it  is  for  the 
most  pari  referred  for  trial  to  the  nisi  priua  forum,  consisting  of  a  jedge  and  jury  of 
twelve  men,  the  judge  superintends  the  jurors  in  the  exercise  of  their  deliberative  function, 
witb  regard  to  facts,  and  applies  the  rules  of  evidence  in  the  exhibition  of  the  proofs  which 
are  presented  for  their  consideration. 

If  iaets  jndicially  in  dispute  were  susceptible  of  intuitive  or  demonstrative  evidence,  the 
onlj  process  required  in  the  examination  would  bo  a  simple  exposition  of  the  subject,  or 
atatement  of  the  proofs.  But  probabilities  alone  are  in  general  the  objects  of  legal  discos- 
•i>jD.  They  comprehepd  the  infinite  variety  of  question^  of  fact,  which  occur  between 
mere  possibility  and  the  confines  of  demonstration.  In  the  higher  branch  of  the  series, 
some  eases  will  be  found  excloded  from  doubt  or  controversy,  on  the  ground  of  legal  pre- 
sumption, or  that  species  of  certainty  or  approximation  to  it,  of  which  the  Courts  are  pos- 
eeeaed,  or  with  which  they  are  satisfied,  from  considerations  of  policy  or  convenience.  But 
the  rules  of  evidence  are  calculated  to  restrain  our  belief  in  the  more  doubtful  cases,  and 
to  limit  the  admission  of  the  inferior  order  of  proofs. 

In  the  absence  of  the  higher  species  of  intuitive  or  demonstrative  evidence,  we  most 
form  our  opinion^  with  respect  to  facts,  from  the  observations  of  a  witness,  or  of  some 
■eatient  or  intelligent  being.  In  general,  a  preliminary  distinction  is  made  between  writ- 
ten»  and  parol  evidence,  but  this  is  rather  a  secondary  division  of  the  subject.  Before  we 
examine  the  natnre  and  efifect  of  the  evidence,  it  is  previously  requisite  to  consider  the  mode 
by  which  we  most  obtain  our  knowledge  of  it.  Writing  is  a  species  of  proof  which  is  in 
no  case  evidence  per  se;  for  the  verification  of  it  must  always  be  ascribed  to  the  attesta- 
tion of  some  witness,  or  to  that  legal  presumption  which  may  he  deemed  judicial  demon- 
stration. The  division  of  the  subject,  therefore,  as  a  primary  one,  into  written  and  parol 
testimony,  is  certainly  confused  and  premature.  An  instrument  in  writing,  as  conveying 
the  intention  of  the  parties  to  a  contract,  is  a  subject  of  subordinate  consideration,  totally 
distinct  from  that  by  which  its  authenticity  is  established,  and  which,  as  with  facts  of  eve- 
ry description,  must  constitute  the  previous  object  of  inquiry.  There  are  only  two  origi- 
■al  soorcee  from  whence  the  knowledge  of  facts  is  derived,  and  both  the^e  ifiay  be  resolv- 
ed into  the  observation  of  witnesses;  with  this  difference,  that,  in  the  'one  instance,  it  is 
eommanicated  by  the  testimony  of  an  observer;  and  in  the  other,  it  originates  witb  the 
jadge. 
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(D)  Matters  relating  to  ecclesiasticai,  mariztb,  aud    foreioit 
.  laws,  p.  143. 

^Y!,) COMMON  LAW,    RIGHTS    AND    DUTIES,    AND 

GENERAL  CUSTOMS,  p.   143. 

(F)   , — — —   IHE    TERMS,      CALENDAR,      DAYS    OF    THE 

WEEK,  &C.  p.   143. 

(G)   ' THE  PIVISION  OF  ENGLAND  INTO  COUNTIES, 

TOWNS,  &C.  p.  144. 

(H)  ■  ■      ^' — . THE     MEANING     OF     PECULIAR     ENGLISH 

WORDS,  p.  145. 
(I) THE  COURSE    OF   PROCEEDING   IN  THE  DIF- 
FERENT COURTS  OF  JUSTICE,  p.   145. 

Qnd.  Facts  admitted  on  the  record,  p,  146. 
Srd.  Fads  colkUeral  to  the  question  at  isstte. 

(A)  Evidence  to  be  confined  to  points  in  lasute. 
la)  As  regards  collateral  facts,   p.  147.     (6)  As  regards  the  chfiracter  of 
either  party,  p.  151. 
I  ^3^  1  (B)  Evidence  TO  BE  confined  to  the  substance  op  the  issue,  p.  152. 

il.  OF  THE  PARTY  BOUND  TO  PROVE  THE  NECESSARY 
FACTS. 
1st.   Onus  prohandi  lies  on  the  party  alteging  the  affirmative,  p.  152. 
Sid,  Except  where  the  negative  involves  a  criminal  omission,  p.  153. 
3d.   Or  where  the  pr sumption  of  law  is  in  favour  of  the  cffirmaiive,  p.  154. 
4lh,   Or  where  the  fact  is  peculiarly  wiihin  the  knowledge  of  the  party,  p.  154. 
HL  OF  THE  MODE  OF  PROVING  THE  NECESSARY  FACTS, 
AND  OF  THE  DIFFERENT  KINDS  OF  PROOF. 
1st.   The  best  evidence  must  he  produced. 

(A)  General  rule,  p.  155. 

(B)  When  the  general  rule  is  not  applicable,  as  where  the 

SUPERIOR  evidence  FAILS,  p.   157. 

(C)  Or  where  no  presumption  of  fraud -arises,  p,  157. 

(D)  Or  where  there  is  a  direct  admission  bt  the  party,  p.  158. 
2d.   Secondary  evidence  where  admissible,  and  its  effect. 

(A)  Difference    between    secondary  and  defective  evidence, 
p.  158. 

(B)  Preliminary  proceedings  to  authorize  the  admission  of  sec-t 

ONDARY  evidence. 

(a)  Proof  that  the  highest  evidence  cannot  be  obtained,  p.  159.  {b)  No- 
tice to  produce  highest  kind  of  proof  when  necessary,  and  to  whom  to  be  giv- 
en, p.  161.  (c)  Time  of  giving  notice,  and  form  to  be  adopted,  p.  165. 
(d)  Effect  of  giving  notice,  p.  166.  (e)  Effect  of  giving  notice  to  produce, 
p.  167. 
-  1  ^^'  Presumptive  evidence  when  admissible,  and  its  effect. 

I    *^     I  (A)  General  rule  as  to  legal  presumptions,  p.  169. 

(B)  Particular  rule  as  to  payment,  p.  17^. 

(C) — PROPERTY,  p.  172. 

(D)  T— . grants,  deeds,  &c.  p.  173.         %}* 

(E) ^r, birth,  p.  17S. 

(F)    : • DURATION  OF  LIFE,  p.   173. 

(G) : THE    ENJOYMENT   OF    LIGHTS,  AND  OTHEK 

EASEMENTS,  p.  173. 

4ih.  Hearsay  evidence  when  admissible,  and  Us  effect. 
(A)  General  rule,  p.  174. 

When  admissible  with  respect  to  testimony  given  at  a  for^ 

MER  TRIAL,  p.   175. 

DYING  DECLARATIONS,  p.  176. 

: CONTEMPORANEOUS  DECLARA- 
TIONS, p.  176. 

(E) : _____    QUBSTIONi    OF    LEGITIMACT 

AND  PEDIGREE,  p.  176. 


(D) 
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(F)  WhSN  ADMIMIIBLS  with  RESPSCT  to  public  RlOHTSy  BOUNDA&IEli 

&c.  p.  176. 

(G)  — ANCIENT  DOCUMENTS,  p.  181. 

(H)  ■ STATEMENTS   MADE  BY    PER- 
SONS HAVING  NO  INTEREST  TO  MISREPRESENT,  p.  181. 

(I)  ■ STATEMENTS    MADE    BY   PER- 

SONS SPEAKING  AGAINST  THEIR  OWN  INTEREST,  p.  182. 

Sih.  Mmisnons, 

(A)  General  rule,  p.  187. 

(B)  Form  and  nature  of  admission  by  express  consent,  p.  190.  And 
See  tits.  Attorney^  Baron  and  Feme,  Confessions  and  Admissions,  Judg- 
ment by  Default,  Particulars  of  Demand,  PartnerSi  Payment  of  Money  into 
Court,  Principal  and  Agent,  Sheriff.  [  19B  ] 

eth.  Recorde. 

(A)  Statutes,  p.  190.  '  / 

\B)  Records  of  the  King's  courts. 
(a)  By  production  of  record  itself,  p.  19S.     (h)  'By  exemplification,  p.  19S. 
(je)  By  an  examined  copy,  p.  193.     (d)  By  an  office  copy,  p.  195.     (e)  Co- 
jpes  made  by  authorised  officers,  p.  195. 
(C)  JljEtters  patent,  p.  198. 
lih.    fVriilen  instruments  quasi  of  record, 

(A)  Proceedings  in  Parliament,  p.  198. 

(B) Courts  op  Equity. 

(a)  Bill,  p.  199.  (6)  Answer,  p.  200.  (c)  Depositions,  p.  201.  (d)  De- 
cree^ p.  1204. 

(C)  Proceedings  in  Courts  of  Law  not  being  records. 

^    (a)  Rule  of  court,  p.  204.     (6)  Judge's  order,  p.  204.     (c)  Affidavit,  p. 
^04.     (d)  Depositions  upon  interrogatories,  p;  205.     (e)  Writ,  p.  205. 

(D)  Proceedings  in  the  Ecclesiastical  Courts. 

(a)  Libel,  p.  205.  (6)  Answei^,  p.  205.  (c)  Depositions,  p.  205.  (d)  Sen- 
tence, p.  206.  ^  (e)  Probate  of  a  will,  p.  206.  (/)  Certificate  of  administra- 
tioD|p.  207. 

(£)  Proceedings  in  the  Court  of  Admiraltt. 
(a)  IdbelMinswer,  depositions,  p.  207.     (h)  Sentence,  p.  207. 

(F)  Proceedings  in  inferior  courts  not  of  record,  p.  208. 

(O) before  justices  of  the  peace,  p.  208. 

(H)  Acts  of  state  of  foreign  pou'ers,  p.  208. 
8A.   ffritten  instruments jpaHly  of  a  public  and  partly  oj  a  private  nature, 

(A)  Surveys  of  the  King's  ports,  p.  209.  l  ^^'^  1 

(B)  Prison  books,  p.  209. 

(C)  Poll  books,  p.  210. 

(D)  Certificate  of  the  King,  p.  210. 

(E) — OF  THE  bishop,  p.  210. 

(F) OF  A  consul,  p.  21 1 . 

OF  A  NOTARY,  p.  21 1. 


!g, 


(H)  Ancient  surveys,  maps,  and  terriers,  p.  211. 

(I)  Corporation  books,  p.  212. 

(K)  Vestry  book,  p.  213. 

(ly^  The  Gazette,  public  acts  of  state,  Sfc.  p.  2  IS. 

(M)  Articles  of  war,  p.  213. 

(N)  Public  history,  p.  213. 

(0)JPope'8  licence  or  bull,  p.  213. 
BOl  nritten  instrument  of  a  strictly  private  nature.     See  tit.  Deed;  Will; 

and  references  under  tit.  Contract. 
lOA.  Parol  evidence.     See  tit.  Parol  Evidence. 
nth.   Witnesses,     See  tit.  Witness. 
IV.    OF  THE  MODE  OF  CONDUCTING  THE  PROCEEDINGS 
IN  COURT  ON  EVIDENCE  BEING  ADDUCED  TO  PROVE 
THE  NECESSARY  FACTS,  p.  214. 


90  EVIDENCE. 

V.    OF  THE  MODE  OF  OBJECTING  TO  EVIDENCE..  See  tits. 
Demurrer  to  Evidence;  Exceptions,  Bill  of;  New  Trial;  Nonsuit. 
EVIDEjyCE  mPARTICULJStR  CASES. 
See  tits.  Abandonment.     See  tit.  Insurance;  Abatement;  Abuttals;  Ac- 
ceptance.    See  tit.  Bill  of  Exchange  and  Promissory  Note;    Access.     See 
Bastardy;  Accessary;  Accomplice;  Accord  and  Satisfiaction;  Account,  Ac- 
tion of;  Account  stated;  Acknowledgments.     See  Confessions  and  Admis- 
sions; Acquittal.     See  tit«Auter  Foit  Acquit;  Action,     See  tit.  Writ;  Limi-^ 
tations,  Statute  of;  Adjustment.     See  tit.  Insurance;  Administrator.    See  tit. 
Executor  and  Administrator;  Admissions.     See  tit.  Confessions  and  Admis- 
sions; Admission  to  a  Copyhold,     See  Copyhold;  Adultery;  Affidavit;  Agent. 
See  tit.  Principal  and  Agent;  Aggravation.  Seetit&  Libel;  Pleading;  Slander; 

I  1S8  1  Trespass;  Alien;  Alteration.  See  tits.  Bill  of  Exchange;  Bond;  Record; 
Stamp;  Annuity;  Apothecary;  Application  of  Payment.  See  Payment;  Ap- 
prentice; Arbitration;  Army;  Arrest;  Arson;  Assault  and  Battery;  Assig- 
nee. See  tit.  Bankrupt;  Covenant;  Assumpsit;  Attachment;  Articles  of 
War.  See  vol.  it  p.  165;  Attainder;  Attorney;  Auction  and  Auctioneer; 
Auter  Fois  Acquit.  See  vol.  i.  p.  151;  Average.  See  tit  Insurance;  Award. 
See  tit.  Arbitration;  Bail;  Banker;  Bank  Notes;  Bankrupt;  Baron  and 
Feme;  Bastard;  Bill  of  Exceptions.  See  tit.  Exceptions,  JBUl  of;  Bills  of 
Exchange  and  Promissory  Notes;  Bill  of  Lading.  See  tit.  Lading,  Bill  of; 
Bill  of  Particulars.  See  tit.  Particulars,  Bill  of;  Black  Act.  See  tits.  Ar<» 
son;  Cattle;  Hundred;  Murder;  Bond;  Bought  and  Sold  Notes.  See  tit. 
Vender  and  Purchaser;  Breach  of  Promise  of  Marriage.  See  tit.  Marriage; 
Bribery;  Bridge;  Broker.  See  tit.  Principal  and  Agent;  Burglary;  Bum-* 
ing.  See  tit.  Arson;  Bye-law;  Cambridge;  Carrier;  Case,  Action  on;  Cat- 
tle; Certificate.  See  tit.  Bankrupt;  Charter  Party;  Church;  Clergy,  Bene- 
fit of;  Coin;  Commencement  of  Action.  See  tits.  Limitations,  Statute  of;  Pe-? 
nal  Action;  Time;  Writ;  Common;  Competency.  See  tit.  Witness;  Cora- 
position  with  Creditors;  Conditions;  Confession.  See  tits.  Confessions  and 
Admissions;  Confidential  Communication.  See  tit.  Libel;  Conspiracy;  Con-s 
stable;  Contract;  Conviction;  Copyhold;  Copyright;  Coroner;  Corporation; 
Costs;  Covenant;  Coverture.  See  tit.  Baron  and  Feme;  Criminal  Converr 
sation.  See  tit.  Adultery;  Criminal  Information.  See  tits.  Information  Crim-; 
inal;  Custom;  Damages;  Death;  Death-bed  Declarations.  See  tit.  Dying 
Declarations;  Debt;  Deceit;  Declaration;  Deed;  Demurrage;  Deposition; 
Detainer;  Detinue;  Devise;  Distress;  Disturbance;  Double  Kent  ana  Value; 
Doomsday  Book;  Dower;  Duel;  Duress;  Dying  Declarations;  Ecclesiasti- 

|139j  cal  Persons  and  Courts;  Ejectment;  Election;  Embezzlement;  Estoppel; 
Examination  of  Witness.  See  tit.  Witness;  Exchange,  Contract  of;  Excise 
and  Customs;  Excommunication;  Executors  and  Administrators;  Extent; 
Extortion;  Factor.  See  tit.  Principal  and  Agent;  False  Imprisonment.  See 
tit.  Imprisonment;  False  Pretences;  False  Return;  See  tit.  Sheriff;  Felony | 
Feoffment;  Ferry;  Fieri  Facias;  Fine  and  Recovery;  Fish  and  Fishery; 
Fixtures;  Foreign  Attachment;  Foreign  Law;  Forestalling;  Forgery; 
Formedon;  Fraud;  Frauds,  Statute  of;  Fraudulent  Conveyance;  Freight; 
Friendly  Society;  Game;  Gaming;  Goods  sold  and  delivered;  Grant.  See 
tits.  Deed;  Prescription;  Guarantee;  Habeas  Corpus;  Handwrithig;  Heir^ 
Highway;  Hundred;  Husband  and  Wife.  See  tit.  Baron  and  Feme;  Im- 
prisonment; Inclosure;  Indictment;  Infant;  Information,  Criminal;  Inquiry, 
Writ  of;  Insolvent;  Insurance;  Interest;  Interested  Witness.  See  tit.  Wit- 
ness; Judgment;  Justice  of  the  Peace;  Landlord  and  Tenant;  Land  Tax; 
Larceny;  Lease;  Letters  Patent.  See  tit.  Patent;  Libel;  Licence;  Lien; 
Limitations,  Statute  of;  Malicious  Arrest  and  Prosecution;  Mandamus;  Man- 
or; Marriage;  Master  and  Servant;  Mesne  Profits;  Misnomer;  Money  had 
and  received;  Money  lent;  Money  paid;  Monopoly;  Mortgage;  Murder; 
Navy;  Nihil  debet;  Notice;  Nuisance;  Outlawry;  Parent  and  Child;  Par-: 
[  140  1  ticulars.  Bill  of ;  Partition;  Partners;  Party  Wall;  Patent;  Payment;  Peace, 
Articles  of;  Pedigree;  Penal  Action;  Penalty;  Perjury;  Pew;  Pilot;  Plea-> 
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ding;  Polygamy;  Poor;  Possession;  Post  Horse  Act;  Post  Office;  Power; 
PrescTiption;  Principal  and  Agent;  Prisoner;  Price;  Process;  Prohibition; 
PropeTty;  Quaker;  Quare  impedit;  Quit-rent;  Quo  Warranto;  Ransom; 
B.ape*9  Keal  Action;  Recovery  of  stolen  Goods;  Receipt;  Recognizance; 
Record',  Recovery.     See  fine  and  Recovery;  Release;  Replevin;  Rule  of 

Court;  Rescue;  Right,  Writ  of;   River;    Scire  facias;    Seduction;    Set-oflT; 

Sewers;  SheriflT;  Ship  and  Shipping;    Slander;    Stamp;    Stock,  or  Funded 

Property;  Surety;  Tail,  Estate  in:  Tender;  Time;  Tithes;  Tolls;  Treason; 

Trespass;  Trover;  Trust;  Unlawful  Assembly;  Use  and  Occupation;  Usury; 

Variance;  Vendor  and  Vendee;  Venue;  W^er;  War;  Warrant  of  Attorney; 

Warranty;  Waste;  Watercourse;    Way;  Wills;  Windows;  Witness;  W  it; 

Writ  of  Inquiry. 

I.  OF  THE  FACTS  WHICH  OUGHT,  OR  NEED  NOT  BE       {  141  ] 

PROVED.  The  Courts 

Ut,  Faci$  judicially  noticed  by  the  coutis*  .  ;"?|*^'«i" 

0  AX   «r  ./J  J  dictal  no 

(A)  Matters  that  must  happen  according  to  the  course  op  nature,     ^j^^  ©f  thai 
The  King  v.  Luffe*  H.  T.  1807.  K.  B.  8  East,  202.  flziftenceof 

Per  Lord  Ellenborough,  C.  J.     Here,  in  nature,  the  fact  may  certainly  be  facts  whifih 
known^  that  the  husband,  who  had  no  access  till  withih  a  fortnight  of  his  wife^s  jRiut  bars 
delivery,  could  not  be  the  actual  father  of  the  child.     Where  the  thing  cannot  "APP^>^ 
certainly  be  known,  we  must  call  in  aid  such  probable  evidence  as  can  be  re-  f^^*^  H^ 
sorted  to,  and  the  intervention  of  a  jury  must,  in  all  cases  in  which  it  is  prac-gii^Qt  and  in 
ticable,  be  had  to  decide  thereupon;  but  where  the  question  arises  as  it  does  variable 
here,  and  where  it  may  certainly  be  known  from  the  invariable  course  of  na*  eoane  of 
ture,  as  in  this  case  it  may^  that  no  birth  could  be  occasioned  and  produced  da^"'** 
within  those  limits  of  time,  we  may  venture  to  lay  down  the  rule  plainly  and  Th«  Comto 
broadly,  without  any  danger  arising  from  the  precedent;  •   tSc  ^m 

(B)  Matters  relating  to  the  king,  proclamations,  orders  of  council,  &c«  ^j^^  whoa 
I .  Holman  V,  Burrow.  M.  T.  1702.  K.  B.  2  Ld.  Rajm.  791,  795.        the  king 

Per  Cur,     The  Courts  will  officially  take  notice  of  in  what  year  of  our  eame  to 
Lord  a  proclamation  of  the  reign  of  any  king  happened.  tbo  thron«« 

2.  Elderton's  case.  T.  T.  1703.  K.  B.  2  Ld.  Rayra.  980.  ^  ^1^  ] 

Per  Holt,  C.  J.     We  are  bound  to  take  notice  of  every  thing  that  belongs  f^^  •?  *" 
to  the  King's  privilege.  ™  I^J^ e 

3.  Wells  v.  Williams.  M.  T.  1696.  K.  B.  1  Ld.  Rayir,283;  S.  C.  Latw.  crown. 

35;  1  Salk.  46.  And  of  the 

Per  Treby,  C.  J.     We  ought  to  take  notice  of  all  proclamations,  because  rojal  pro 
the  war  begins  only  by  the  King's  proclamation,  and  of  all  exceptions  therein,  elamationst 
4<  The  Kino  v.  De  Berenoer.  T.  T.  1816.  K.  B.  3  M.  Sf  S.  69.  When  the 

♦  Coarts  of  jn»tice,  as  iho  organs  of  gOTernment,  parlicalarljr  those  sitting  in  Westmin-  «3t»»teace  of 
ster-haW  (where  the  king  himself  originally  presided),  are  cognizant  of  a  variety  of  facts,  J  ^^^  "■• 
for  which  no  evidence  is  required  in  individaal  cases.  The  judges  are  described  by  Black-  °^^^  teeog 
stone  (1  Com.  69.)  as  the  living  oracles,  the  depositaries  of  the  law.  "  Their  knowledge 
of  that  law»"  he  says,  **  is  derived  from  eiperience  and  study,  from  the  viginti  annorum 
lueubraHoneSf  which  Fortescae  mentions,  and  from  being  long  pemonaUy  accustomed  to 
the  judicial  decisions  of  their  predecessors.  And,  indeed,  these  judicial  aecisions  are  the 
principal  and  most  attthoritative.evidence  that  can  be  gievn  of  the  existence  of  such  a  custom 
as  shall  form  a  part  of  the  common  law.  The  judgment  itself,  and  all  the  proceedings  pre- 
vious thereto,  are  carefully  registered  and  preserved,  under  the  name  of  records,  in  public 
repositories  set  apart  for  that  particular  purpose;  and  to  them  frequent  recourse  is  bad  when 
any  critical  question  arises,  in  the  determination  of  which  former  precedents  may  givo 
light  or  assistance.  And  therefore,  even  so  early  as  the  conquest^  we  find  the  jpraterito^ 
rum  memoria  eventorum  reckoned  up  as  one  of  the  chief  qualifications  of  those,  who 
were  held  to  be  legibus  patria  optime  instituti.**  The  law,  generally  speaking,  com- 
prehends, not  only  the  customs  and  decisions  alluded  to,  but  all  acts  of  the  legislature,  with 
which  the  judges  are  presumed  always  to  be  conversant. 

t  But,  see  2  Campb.  44.  where  it  appeats  that  the  proclamation  will  be  required  to  be 
proved  by  the  Gazette;  see  6  T.  R.  436;  and  private  orders  of  council  are  not  considered 
ae  matters  of  law,  or  of  such  a  public  nature  as  to  render  it  iocombent  on  the  judges  to 
take  ex'officio  notice  of  them;  2  Lit.  Prac.  Reg.  808;  and  a  pardon  under  the  great  seal  will 
Dot  bs  noticed,  onless  pipdnced;  4  Bl.  Com.  402. 
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iil8«d  In  dif     It  wfts  submitted)  as  an  objection  to  a  conyiction  for  a  conspiracj,  that  the 

ferent  act!  iatroductorj  allegation,  that  there  was  a  war,'&c  ,  which  was  a  material  aHe- 

raent'  the    8^^^°^»  ^^  applied  to  all  the  counts,  was  not  proved  at  the  trial. 

Court  ukea      ^"^  Lord  Ellenborough  answered,  that  there  were  so  many  statutes  which 

official  re     spoke  of  a  war  with  France,  that  it  was  impossible  not  to  take  notice  of  it. 

cognizaace  (C)  Matters  relating  to  the  farliambnt  and  statutes. 

o^»*;*         1.  The  King  v.  Wilde.  M.  T.  1669.    K.  B.  1  Lev.  296;  S.  C.  2  Keb.  686^ 

The  time  of  S.  P.  Bond  v.  Roth  well.  E.  T.  1697.  1  Ld.  Raym.  343. 

holdiDj^  eve      p^^  q^^      rpj^^  Court  is  obliged  to  take  notice  of  the  commencement  of 

ment^and    Parh&nients,  and  also  of  the  prorogations  and  sessions;  and  we  ought  to  take 

the  proroga  notice  whether  (here  is  or  is  not  a  particular  act  or  statute.     See  Uetl.  119; 

tioB  and  aev  Dy,  203 ;  Plowd.  296 ;  2  Mod.  241 ;  Bac.  Ab.  9  East,  6 . 

eion  there  2.  BuRT  v.  Rothwell.  E.  T.  1707.  K.  B.  1  Ld.  Raym.  210,  343. 

^^'  Per  Cur.     In  this  case,  the  Parliament  being  pleaded  to  be  held  at  West- 

where  any  "^i^ster  3d  of  November,  it  is  defective,  for  it  was  on  the  3d  of  November 

Parliameot  holdcn  at  London, 

■at;  3.  Lake  v.  Kino.  H.  T.  1677.  K.  B.  1  Saund.  134;  recognised  in  Astlst  Vd 

[  143  I  YouNGE.  K.  B.  1759.  K.  B.  2  Burr.  811. 

And  the  ^^^  ^^^*    ^^  ™^^^  ^^^  particular  notice  of  the  orders  and  proceedings  inr 

ooorae  of    Parliament. 

proeeeding  in  either  home  of  Parliament  the  Conrt  will  take  notice  of  jadicially; 
Bat  not  of  4.  Rex  v.  Knollys.  T.  T.  1695.  K.  B.  1  Ld.  Rajm.  15. 

thejoamala     Per  Cur.     Journals  are  not  records  of  Parliament,  and  therefore  we  cannoC 
of  either     i^ke  notice  of  them.     See  Cowp.  17;  Doug.  569;  1  Saund.  133. 
Hoote.  5    ^^^  j^j^^  ^  Sutton.  H.  T.  1816.  K.  B.  M.  &  S.  549^. 

a  poblie  sta     Per  Bailey,  J.     When  we  consider  in  what  manner  an  act  of  Parliament  is 
tnu,  ia  evi  passed,  and  that  it  is  a  public  proceeding  in  all  its  stages,  and  challenges  pub* 
denee  of     He  inquiry,  and  when  passed  is  in  contemplation  of  law  the  act  of  the  whole 
the  faeu  re  body,  it  seems  to  me  that  its  recital  must  be  taken  as  admissible  evidence. 
cited.t  See  Go.  Litt.  19.  b.  an/c,  144. 

Co"f*"  take  (D)  Matters  relating  to  ecclesiastical,  marine,  and  foreign  law^.. 
official  00  '  rpjjg  Coui-ts  will  ex-officio  notice  the  ecclesiastical,  Bro.  quare  impedit^  pi.  12; 
clesiLti  March,  205;  1  Rol.  Abr.  526;  Cro.  Eliz.  602;  5  Co.  29;  Ld.  Raym.  338. 
€al^  civil,  1334;  Carth  446;  5  Mod.  395;  Comb.  475;  12  Mod.  194;  civil  and  marine 
and  marine  laws,  2  H.  Bl.  606.  n.  a.;  but  not  foreign  laws,  or  the  laws  of  our  plantations, 
-laws,  bat  42  East,  273;  Cowp.  174;  6  Mod.  194;  Salk.  651;  Burr.  1077;  Rep.  Temp, 
not  of/o  Hard  85;  4T.  R.  192;  3  Esp  164;  4  Taunt.  40;  or  the  law  of  Scotland,  4 
/^a/fMu  Taunt.  40;  2  D.  &  R.  280;  or  the  forest  laws,  2  Leon,  209, 
latioDs.  (^}  Matters  relating  to  common  law,  rights  and  duties,  and  gsn-^ 
The  Courts  eral  customs, 

uke  notice  The  Courts  are  bound  to  take  judicial  cognizance  of  all  common  law  rights 
of  all  com  and  duties,  and  of  general  customs,  Co.  Litt.  89.  a.  n.  7;  1  Ld  Raym.  175;  4 
JPJ!"  *'^  id.  1542;  Carth.  83;  such  as  the  customs  of  gavelkind,  and  borough-English, 
doties^aDd  ^^'  ^^^^'  ^^^'  ^*  ^-  ^>  ^'  ^^X™*  1025;  but  not  ot  any  particular  local  cus- 
ofgeseral  toms,  1  Rol  Rep.  106;  9  East,  185;  as  the  customs  of  London,  except  where 
costoms,  they  have  been  certified  by  the  recorder  to  either  of  the  courts  of  record,  Stra, 
]  144  1  187.  1187;  Andr.  304;  1  Bl.  Com.  76;  without  which  there  must  be  distincC 
bat  not  of  evidence  of  the  custom;  see  1  Rol.  Rep.  106;.  Co.  Ent.  139.  b;  1  Saund.  SB, 
y°y  P^'f^^on.  1.  142  a.;  Doug.  378;  1  Salk.  269. 

c]ui$m.      (^)  Matters  relating  to  the  terms,  calendar,  days  of  the  week^  Scc.J 
*  Bat  not  an  existing  war  between  foreign  states,  or  a  recently -declared  war,  in  which 
this  coontry  is  engaged;  hot  the  commencement  of  hostilities  most  be  proved;  2  Campb. 
44;  8  Campb.  61.  67. 

t  And  pablic  statements,  or  facts  which  they  ascertain,  mast  be  noticed  by  the  Courts 
in  all  cases,  without  their  being  proved  by  extrinsic  evidence;  1  Bl.  Com.  86.  86;  Doog. 
97.  n.;  12  Bac.  Ab.  18;  stat.  L;  2  Wils.  376;  Witles,  210.  Bat  the  Coarts  will  not  ex- 
officiti  take  notice  of  private  acts  of  Parliament:  and,  conseqaently,  sach  parts  of  them 
as  may  be  material  to  the  action  or  defence  mast  bo  stated  in  pleadings,  and  pror^cd  iti 
e?idence;  1  Bl.  Com.  86$  1  Ld.  Raym«  881;  1  Doug.  97;  1  Lev.  296;  Bae.  Ab.  tit. 
Statute-law. 
t  The  Courts  take  notice  of  the  days  of  the  week,  ke,,  on  which  patticolar  days  fill; 
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Broooh  t.  PAUKms.  T.  T.  1703.  K.  B,  1  Ld.  Raytn.  992;  6  Mod.  80.      Tb«  Almn 
Per  Holt,  C.  J.     We  take  notice  of  all  feasts,  and  the  almanack  is  part  o^y^jVlSJT 

the  connmoa  law,  the  calendar  being  established  by  act  of  Parliament ;  2  *^'^<^  ^f  ij,/land. 

3  Ed.  6,  c.  1-,  o  and  6  Ed.  6.  c.  1;  1  Eliz.  c.  2.     See  aziie,  vol.  i.  tit.  Alma^ 

nack. 

(G)  Matters  relating  to  the  divisiox   of  England,  in  counties^ 

TOWNS,  &c.* 

(H)  Matters  relating  to    the  meaning  op   rEcULiAR  English  words. 

The  Courts  will  ex-officio  take  notice  of  the  meaning  of  English  words  and    r  145  1 
terms  of  art  according  to  their  ordinary  acceptation,  however  vulgar  and  pe- 
culiar to  a  particular  county  or  place.     They  also  judirinllv  rcvonn'zr  the 
names  and  quantity  of -legal  weights  and  measures,   I  Kol.  Ahr.  5.3    imhI  of 
time,  according  to  ordinary  estimation.     See  1  Rol.  Abr.  525-^  Lord  Ivuvni. 

794. 

(I)  Matters  relating  to  the   course  op  proceedings  in   the   differ- 
ent  COURTS   OF    JUSTICE. 

I.  DoBSON  V.  Bell.  M.  T.  1G75.  K.  B.  2  Lev.  176.  S.  P.  Pugh  v.  Robin- 
son. H.  T.  1786.  K.  B.  1  T  R.  118. 

Motion  in  arrest  of  judgment  that  the  cause  of  action  wa^  alleged  in  the  de- 
claration to  have  arisen  on  the  first  day  of  the  term,  and  that  the  declaration  Every  coart 
was  entitled  generally  as  of  that  term.  is  boand  to 

Per  Cur,     Although  the  declaration,  being  general,  relates  to  the  first  day  take  jodici 
of  the  term,  yet  being  filed  at  a  day  after,  all  the  proceedings  relate  to  the  fil-f'  no"c*  w 
log  of  the  bill  by  the  course  of  the  Court;  of  which  practice,  if  error  be  brought,  ^ourle  of 
the  Court  will  judiciously  take  notice,  as  the  custom  of  the  Court.  iroeeed 

SeePiowd.  145.  163;  1  Rol.  Rep.  106;  Burn.  811.  tn^.t 

Ogle  V.  Norcliffe.  E.  T.  1703.  K.  B.  2  Ld.  Raym.  869.  ^^^  ^^.^j^^ 

Per  Holt,  C*  J,     The  Court  of  K.  B.  will  take  notice  ex-officio  of  the  priv-  privilege  * 
and*  if  there  be  a  mls-statefnent,  it  will  bo  fatal,  2  Ld.  Raym.  994;  6  Mod.  41.  81 ;  Snik.  they  confer 
181.  626;  therefore,  where  a  wiit  of  inquiry  was  stated  in  plendinj;  to  have  been  executed  on  (heir  offi 
on  the  ]5ib  of  June,  which  was  a  Sunday,  the  proceeding  was  held  defective,  Fortes.  373;cer8; 
Stra.  887;  and  where  the  defendant  justified  an  arrest  under  process  from  an  inferior  court, 
which  he  stated  to  be  held  every  Fiidiiy,  nnd  the  process  appeared  hy  the  pleading  to  have 
been  dated  the  7th  of  Aogu^tt,  which  was  Saturday;  upon  duinnrrcr  it  was  held  bad;  Rep. 
Temp.  Hardw.  162;  I  T.  R.  116.*    So  the  Court  will  take  notice  what  number  of  days 
there  are  in  each  month,  1  Rail.  Abr.  624;  c.  pi.  4;  3  B.  &  D.  186;  6  T.  R.  224;  1  M. 
&  S.  Ill;  I  Stra.  652.  446;  and   in  leap  year,  and  of  the  moveable  feasts,  6  Mod.  81; 
^^alk.  626;  1  Ld.  Raym.  994;  and  of  the  terms,  as  to  their  commencement  and  conclusion, 
whether  moveable  or  not,  IT.  R.  116;  Ld.  Raym.  329;  Cro.  Jac.  548;  2  Lev.  176;  Bui. 
N.  P.  187;  12  Mod.  647;  ned  vide  Latch.  11.  118;  1  Sid.  307;  1  Roll.  Abr.  524;  Dyer, 
ISl.     And,  if  process  be  stated  not  ander  a  videlicet^  5  Moore,  588;  2  B.  &  B.  659;  S. 
C;  to  have  been  issued  on  a  day  in  vacation,  and  that  the  Court  was  then  sitting,,  the 
pleading  will  be  bad,  5  Burr.  2586;  8  T.  R.  174;  1  Saund.  300.  b.  n.  7. 

*  The  division  of  England  into  counties  will  also  be  noticed  by  the  Court  ex-officio*  2 
Inst.  637;  March.  124;  Comb.  460;  and  the  reason  of  this  is,  that  the  sherifT  of  the  coun- 
ty in  the  person  to  whom  the  Court  directs  its  writs.  But  the  Court  will  not  take  judicial 
notice  of  the  division  of  England  into  parishes,  vills,  or  particular  liberties,  which  must  be 
st4ted  in  pleading,  id.  ibid. ;  nor  will  it  lake  nothce  of  the  local  situation  and  distances  of 
the  different  places  in  counties  in  England  from  each  other,  4  B.  &  A.  243;  1  Chit.  82; 
and,  though  the  Courts  will  notice  provinces  and  dioceses,  they  will  not  any  particular 
place  within  each  province  or  diocese,  except  that  where  the  Courts  sits;  Ld.  Raym.  H64. 
^  1379;  Stra.  609;  3  T.  R.  337.  The  division  of  Ireland,  or  any  other  country  than  Eng- 
*land,  into  counties,  or  the  known  towns  or  cities  of  such  county,  will  not  be  judicially  no- 
ticed by  the  Courts;  and  ihe  situation  of  such  counties,  towns,  or  cities,  should  be  special- 
ly stated;  1  Chit.  Rep.  23.  32;  2  Ij.  &  A.  361 ;  S.  C.  2  D.  &  R.  15.  Whore,  however, 
a  public  act  of  Parliament  describes  a  placo  generally,  without  mentioning  its  situation,  the 
Courts,  in  construing  such  act,  nill  sometimes  take  judicial  notice  of  such  situation;  1 
B  &  C.  10;  S.  C.  So  the  Courts  will  tnke  judicial  notice  of  what  towns  are  incorporat- 
ed, and  of  the  extent  of  ports,  and  the  liver  Thdmes,  &c.;  Stra.  369;  1  H.  Lil.  356.  357. 

t  And  of  those  of  the  other  inferior  courts;    2  Co.  Rep.  18;  Cro.  Jac.  67;   1  Rol.  Rep. 

106;  Sir  Wm.  Jones,  417;  Cro.  Car.  527.  And,  therefore,  in  these  cases,  it  is  not  necessary, 

io  pleading,  to  allege  any  usage  or  prescription  in  support  of  such  proceeding,  or  adduce 

evidence  to  that  effect;  2  Co.  Rep.  16.  a.;  1  Ld.  Raym.  397.     But  the  Coart  will  not  lake 

jodicial  eogoizanee  ef  whe  is  matter  of  the  K.  B.;  8  M.  4i  S.  158. 
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And  ihej    ilege  of  the  prothonotary's  clerks  in  the  Court  of  Common  Pleas.     See  2  Ld, 

inill  noiice  Raym.  898;  9  East,  424.  339;   12  East,  5  U. 

n^aHari?^  Peacock  v.'  Bell.  E.  T.  1666.  K.  B.  1  Saund.  76.  a. 

dictioM,  It  was  argued  by  counsel,  and   admitted  by  the  Court,  in  this  case,  that  the 

and  ihe*      Courts  of  Westminst  r  would  take  judicial  notice  of  the  proceedings  of  the- 

•oane  of     Courts  of  the  counties  palatine,  and  of  the  great  sessions  in  Wales.     See  Tre- 

proQeediog  g^^y  v.  Fletcher,  1  Ld.  Raym.  151. 

**^'®*°j'  2nd,  Facts  admitted  on  the  record, 

I  140  J  ^Q  evidence  need  be  given  of  what  is  admitted  by  the  pleadings;  for  the  ju- 
d«nceneed  ^Y  ^^^  ^"^X  sworn  to  try  the  matters  in  issue  between  the  parties  so  that  no- 
be  given  to  thing  else  is  properly  before  them.  Thus  in  replevin,  whenlthe  defendant  a- 
proTo  any  vowed  taking  cattle  damage  feasant  in  loco  in  quo^  as  pi>rccl  of  his  manor  of 
iacts»which  j]^  the  plaintiff  replied,  that  it  was  a  parcel  of  the  manor  of  H.,  and  made  ti- 
are  admit  ^j^  ^^  •*  ^^^  traversed  that  the  manor  of  II.  was  the  freehold  of  the  defendant, 
dines  OD  the  -^  ^^^  ^^^  admitted  to  prove  that  H.  was  no  manor,  for  that  is  admitted  by 
record.t      the  traverse.     Anon.  Dy.  >83.     See  5  T.  R.  2. 

Houghton  v.  Macmoris.  M.  T.  1813.  C.   P.  5  Taunt.  22ff. 
The  declaration  in  thrs  case  contuined  the  money  counts,  and  a  count  on  an 
Bat  where  account  stated  the  plaintiff  claimed  161/.  15«.     The  defendant  gave  notice  or 
there  are  se  get-oif,  paid  67/.  12s.  into  court,  and  delivered  the  following  particulars  of  set* 
y.™J,'"°®'  off:  "  Paid  R.  D.  under  a  foreign  attachment  against  the  present  defendaaty. 
idmlsaic^^  1 12/.  lOj. ,  and  3/.  14a.  Ad.  costs.     The  plaintiff,  at  the  trial,  gave  no  other  ev- 
involvcd  in  i<)^i^ce  of  the  debt  than  the  defendant's  own  particulars  of  set-off,  which  he  con- 
one  does     tended  admitted  a  debt  of  1 12/.  10s.  to  be  due  from  himself  tathe  plaintiff,  o- 
not  operate  ver  and  above  th«  67/.  10s.,  which  the  defendant  had  paid  into  court.     The- 
AS  an  admis  defendant  failing  to  prove  the  validity  of  thd  foreign  attachment,  the  plaintiff 
tive  to  aav  ^^^  *  verdict  for  112/.   10s.     A  motion  was  made  to  set  aside  the  verdict  (a- 
other.t        mong  other  reasons)  on  the  ground  that  the  plaintiff  could  not  avail  himaelf  of 
the  defendant's  particulars  of  set-off. 

Per  Cur.  The  plaintiff  cannot  use  one  plea  of  the  defendant  as  evidencer 
of  the  fact  which  the  defendant  denies  in  another  plea;  nor  can  he  use  a  notice 
of  set-off  for  evidence  of  the  debt,  on  the  issue  o{  non-assumpsit ;  because  the 
statute  gives  the  notice  of  set-off  in  the  nature  and  place  of  a  plea;  noi:  can  he 
use  the  particulars  of  set-off  for  that  purpose,  because  it  is  incoporated  with  tbe^ 
notice  of  set-off. 

Srdly.  Facts  collaterai  to  the  question  at  issue. 

(A)    EviDEiVCE    TO   BE    CONFINED    TO    POINTS    IN   ISSUE. § 

*  But  it  has  been  decided r  that  the  Coarls  are  not  bound  to-  take  notice  who  were  or  ar9 
tho  judges  of  another  court  at  Westminster,  though,  perhaps  they  ought  to  take  notice  of 
the  judges  of  their  own  court;  And.  74:  Strn.  1226;  and,  therefore,  whore  the  authority 
of  a  judge  may  be  material  to  the  action  or  defence,  it  should  be  expressly  stated  in  plead- 
ing and  proved.  And  in  pleading  a  fine,  tho  names  of  the  judges,  and  tiieir  authority, 
should  be  stated;  2  Saund.  175.  n.  2.  The  higl>er  Courts  will  not  ex-officio  take  notice  o^ 
the  cnstoms,  laws,  or  proceedings  of  inferior  Courts  of  limited  jurisdiclioA ;  1  Roll.  Rep. 
105;  \A.  liaym.  \\\\\\\  Cro.  Eliz.  50i;  JSalk.  2(39;  unless  when  reviewing  their  judg- 
njents  upon  u  writ  of  error,  when,  for  the  purposes  of  justice,  they  must  necessarily  noticd 
them* 

t  And  the  jury  cannot  find  a  verdict  r»»5ainst  the  admissions  of  the  parties  on  the  record,- 
lhono:h  they  bo  contrary  to  iho  truth;  sec  GoQdard's  case,  2  Co.  46;  Bui.  N.  P.  298. 

X  Nor  can  an  averment  in  one  count  of  a  declaration  be  insisted  on,  as  an  admission  oC 
any  fact  in  another  court ;  2  Saund.  103.  ' 

A  judgment  by  default  is  an  admission  of  tho  cause  of  the  action,  and  of  all  the  material 
alle^tions  respecting  tho  contract  in  the  declaration ;  and,  in  the  same  manner,  a  judgment 
on  demurrer  admits  everything  but  the  amount  of  the  sum  in  demand;  see  post,  tit.  Judg- 
ment by  Defaulf.  So,  payment  of  money  into  court  is  an  admission,  by  the  defendant, 
that  the  plaintiff  has  a  legal  demand  to  the  amount  of  the  sum  paid  into  court,  and  all 
the  formal  requisites  to  sustain  tho  action  ;  see  post,  tit.  Payment  of  Money  into  Court. 

^  Aa  the  solo  object  and  end  of  evidence  is  to  ascertain  tho  truth  of  tho  several  disputed 
facts  or  points  in  issue  on  the  one  sido  or  the  other,  no  evidence  ought  to  be  admitted  to  any 
otlier  point. 

The  rule  is,  that  all  facts  and  circumstances  are  admissible  in  evidonco  which  are  in  their 
nature  capable  of  affording  a  reasonable  presumption  or  inference,  as  to  the  disputed  fact ; 
and  that  on  tho  other  hand,  remote  and  collateral  fact»)  fiom  which  no  fair  and  reasonable 


EYEDENCE.— Cofla^ero/  to  Fdrdt  al  ittm.  S« 

(a)  tSs  regards  collateral  facts.  ^  147  | 

t .   FuRNEUX  V.  HuTCHiNs.  E.  T,  1778.  K.  B.  Cowp.  807.  A  costom 

"Upon  showing  cause  why  a  new  trial  should  not  be  granted,  the  case,  by  |?  ""^  P" 
4he  report,  appeared  to  be  as  follows:  This  was  an  action  for  not  carrying  a-fl,^  '  ^* 
way  tithes  of  barley.  Pica,  that  they  were  not  duly  set  out.  Replication, 
setting  forth  a  custom,  '^  that  when  twenty  scovcs  of  barley  were  fit  to  carry, 
the  farmer  always  took  eighteen,  which  made  a  horse-load,  and  left  two  for  tho 
parson.'^  Rejoinder,  that  there  was  no  such  custom,  and  issue  thereon.  On 
the  trial  of  the  cause,  the  question  was,  whether  ihe  rector  was  bound  to  take 
fais  tithe  as  soon  as  any  part  was  set  out,  or  whether  the  farmer  was  bound  to 
set  out  the  tithe  of  the  whole  field  before  any  part  was  taken  away,  and  there 
^aa  a  verdict  for  the  plaintiff  ?  The  evidence  on  the  part  of  the  plaintiff  was, 
that  a  former  incumbent,  about  fifty  years  before^  had  two  years  together  car- 
ried the  tithes  away  as  soon  as  any  part  was  set  oui^  after  which  time  a  com- 
position had  been  agreed  upon,  and  had  continued  to  the  present  time.  That 
the  field  in  question  was  hilly,  and  the  barley  ripened  faster  in  one  part  of  the 
field  than  in  another,  and  if  not  cut  partially,  great  part  would  be  spoiled.  Ev- 
idence was  also  given,  that  this  was  the  custom  in  the  adjacent  parishes. 

Per  Cur.  Proof  of  the  custom  in  other  parishes  is  no  evidence  to  affect  the 
parish  in  question,  unless  the  custom  had  been  laid  as  the  general  custom  of 
the  whole  county.  Then,  as  to  its  being  the  custom  of  this  parish,  there  is 
not  the  smallest  proof  of  it. 

2.   RuDiNG  V.  Newall.  M.  T.  17.34.  2  Stra.  057, 


ther 
lives 

that  other  archdeacons  in  the  same  diocese  had  made  grants  for  three  lives,  as 
the  plaintiff  had  done.  But  the  Chief  Justice  refused  to  admit  this  evidence, 
and  compared  it  to  the  case  of  customary  manors,  where  the  customs  of  other 
manors  are  never  allowed,  except  in  the  north  of  England,  where  they  are  con- 
sidered as  border  laws,  and  as  evidence  of  the  law  of  the  country. 
S.  Duke  ofSojuerset  v.  France.  M.  T.  1773.  K.^B.  2  Stra.  658.  S.  P.  Cham-Op  m.-«p 

pioN  V.  Atkinson.  3  Keb.  90.  m  do  cvi 

This  was  a  trial  at  bar.     Tho  issue  was,  whether  a  general  fine  was  du6  dence  of 
from  the  tenants  of  certain  manors  in  Cumberland  to  the  Duke,  as  next  ad- the  same 
initting  lord?     The   Court  after  much  argument,  admitted  evidence  that  the*-'"^'?"  *" 
sameBnes  had  been  paid  in  similar  cases  to  the  lords  of  other  manors.     Lord  j"**^  the*c6« 
Chief  Justice  Reynolds,  and  Reynolds,  J.  laid  down  the  general  rule  as  stated  ^oq,  1,0  g^ 
in  the  margin,  and  were  stoongly  against  admitting  the  evidence,  but  after- neral,  or 
wards  agreed  to  receive  it,  on  the  authority  of  the  precedent  in  Keble,  and  of  both  the 
oases  said  to  have  been  so  ruled  on  the  Northern  circuit.     Fortescue,  J.,  the  manors  lio 
only  other  judge  present,  thought  the  evidence  admissible,  and  made  a  <^»stinc- ^"^^^j^*!]^  ^j^ 
tion  between  the  custom  and  the  tenure  of  a  manor;  and  as  the  question  there  j^j^j^  ^^^ 
to  be  tried  merely  concerned  the  tenure  of  the  plaintiff's  manors,  he  was  of  o- are  holden 
pinion  that  it  would  be  proper  to  inquire,  what  were  the  qualities  that  attend-  by  the 
ded  other  estates  holden  by  the  same  tenure.     See  Forts.  44.  45;  2  Atk.  189;""™®  ^^ 
Cowp.  807;  Doug.  495;  5  T.  R.  31;  1  M.  Sf  S.  662.  ""'®- 

4.  Stanley,  Bart,  v.  White.  T.  T.  1811.  K.  B.  14  East,  333.  Uence, 

This  was  an  action  of  trespass  for  cutting  down  the  plaintiff's  trees.     The  proof  of  a 
defendant  pleaded  his  soil  and  freehold  in  the  close  upon  which  the  trees  were  general 
growing,  4rc.     The  plaintiff  replied,  that  the  trees  were  his  trees  and  freehold,  right  over 

inference  can  be  drawn,  are  admissible,  for  they  are  at  least  useless,  and  may  be  raischiev-  °?®  ?""'* 
OU9,  because  ihey  tend  to  abstract  the  attention  of  the  jury,  and  frequently  to  prejudice  and  <'***'^^^»  *• 
mislead  them;  per  Blnckstone,  J.  Bl.  1169;  per  do  Grey*  4.  Bl.  11G5.  It  seems  to  be  the 
province  of  the  judge,  in  the  exercise  of  a  sound  dii«cretion,  to  discriminate  between  such 
facts  as  are  connected  with  tho  issue  and  such  as  are  merely  collateral.  It  is  frequently  dif- 
ficult to  ascertijn  a  priori,  whelher  proof  of  a  particular  fact  offered  in  evidenco  will  or  will 
not  become  material;  and  in  such  cases  it  is  \iit\in\  in  practice  for  the  Court  to  give  credit  to 
the  assertion  of  the  counsel  who  tendortPsuch  evidence,  that  the  fact  will  turn  out  to  he  ma- 
terial. The  cases  abridged  in  tho  text  are  indtanccs  where  tho  facts  have  been  hold  to  be 
iMafficieat  to  afford  any  inference  with  regard  to  the  matters  in  dispute. 


EVIDENCE.— Facfs  to  he  proved    . 

# 

tdmliiible  It  appeared  on  the  trial,  that  the  trees  in  question  grew  in  a  woody  belt  of  con« 
*°/f*S*'""  sidcrahle  extent,  entire  and  undivided,  which  encircled  the  plaintiff's  ma  lor, 
the  it'hHof""^  ^^y  cotiguous  to  a  number  of  closes  belonging  to  several  owners,  one  of 
diiVereni  which  closes  was  that  of  the  defendant.  Evidence  was  admitted  of  several 
poraons  in  acts  of  ownership,  in  different  parts  of  the  belt,  by  those  under  whom  the  plain* 
diffcreiif  tiff  claimed,  which  had  been  acquiesced  in  by  the  owners  of  the  adjoining  land, 
parts,*  ^nd  the  Court  of  King's  Bench  afterwards,  on  a  motion  for  a  new  trial,  ad- 
judged the  evidence  to  have  been  properly  admitted  as  evidence  of  tho  gener- 
al right  through  the  whole  extent  of  the  inclosure. 

5.  Tyrwhett  v.  Wynne.  E.  T.  1819.  K.  B.  2  B.  &  A.  554. 
I  149  J  Trespass  for  pullinjj  down  a  wall.  The  issue  was,  whether  certain  common 
fit  h  "^"^^  '^"^  ^^^•**  ^^^  ®^'^  ""^  freehold  of  the  lord  of  the  manor,  on  which  the  plaintiff 
•hown  thai  ^^*^^  entitled  to  a  rijrht  of  common,  or  the  soil  and  freehold  of  the  plaintiff! 
the  panica  Held,  that  leases  of  minerals  Stc,  granted  by  the  lord  to  other  persons  in  other 
lar  placoj  parts  of  the  uninclosed  waste  land,  were  not  receivBble  in  evidence,  unless  it 
did  or  doea  was  first  shown  that  the  locus  in  quo  formed  part  of  the  entire  waste,  to  which 

form  p^ri  of  t^ose  lenses  were  applicable. 
the  larger  «        » 

diatrict  ov  '  ^^»  ^'^'"O'"  h^^'f  n  livorbolonr;?,  hy  the  constant  custom  oftnn  county,  to  tho  lords  oftho 
er  which  irianora  on  cacli  side  of  iIjo  wntor,  proof  oT  tho  custom  in  one  manor  is  evidence  of  the  samo 
the  custom  customary  right  in  anolicr;  IM.  &  S.  66*2.  But  where  the  is*ue  is  as  to  a  particular  right 
prevailed  *^po"  ^  common,  evidence  is  inadmissihle  of  the  oxislenco  of  such  ri«rht  on  an  adjoining  pieca 
"  '    of  common,  unless  a  oonnccnon  hctween  them  bo  proved,  and  tho  right  be  claimed  on  both; 

Moorewood  v.  Wood,  4  T.  R.  157. 

When  the  q'lnstion  is  one  of  skill  and  judprmnnt,  evidence  m:iy  he  given  of  other  facts 


which,  nlthoui^li  in  other  resprc's  collatcrni,  are  hy  means  of  the  skill  and  judgment  of  tho 
witncs<)  connected  with,  and  tend  to  elucidate  the  issue;  Wells  Harbour  case,  2  Stark 
Ev.  282. 

In  nn  action  for  a  malicious  prosecution,  a  publication  hy  the  defendant  on  the  subject  of 
the  prosncution  is  evidence  to    prove    the  malice.     So,  allhough  acts  done  subsequent  to  a 
oontrac:  cannot   alter  the  nature  of  tho  contract,  they  may  be  adduced,  to  show  what  iho 
contract  wa«,   if  it  he  doubtful ;  Saville  v.  Uober'son,    1  T.  R.  720;  therefore,   an  admis* 
sion  of  a  dobt  by   the  acceptance  of  bills  of  exchange  by  partners,    in  payment  of  goods 
sold,  is  evidence  to  show  the  fact  of  u  sale  to  tho  partners  ;  1  T.  R.  720.     So,  where' the 
mean'mg  of  the  terms  of  an  agreement  is  doubtful,  and  depen^is  on  custom  or  usage,  collat- 
oral  evidence  is  admissible   to  explain  thorn;  see  tit.  "Custom;"  1  Stark.  C.  210.     So, 
collateral  evidence  is  admissible  to  show  the  probability  of  a  surrender  by  a  tenant  for  life^ 
where  the  poiies.^i.in  has  long  accompanied  the  recovery ;  soe  2  Sauod.  42.  (7), 

The  rule,  with  re«;wd  to  the  exclusion  of  evidence'tonding  only  to  establish  collateral 
facts,  applies,  if  possible,  more  stronsly  to  criminal  prosecutions  than  to  civil  cases,  in  which 
every  species  of  evidence  ought  to  be  rejected  that  is  foreign  to  the  point  in  issue.  Thisi 
rule  IS  founded  in  common  justice;  for  no  person  can  be  expected  to  answer,  unprepared 
and  at  once,  for  every  action  of  his  life.  In  treason,  therefore,  no  evidence  is  admitted  oC 
any  overt  act  that  is  not  expressly  laid  in  tho  indictment.  This  was  tho  rule  at  common 
Jaw ;  and  it  is  agiiu  prescribed  and  enforced  by  the  statute  7  W.  3.  c.  3.  s.  8.  which  contains 
an  express  provision  to  that  effect,  in  conscqunnce  of  some  encroachments  that  bad  been 
made  in  several  stale  prosecutions;  Foster,  245,  240.  The  meaning  of  the  rule  is,  not 
that  the  whole  detail  of  facts  should  be  set  firth,  but  that  no  overt  act,  amounting  to  a  disr 
tinct  independent  charge,  though  falling  under  the  same  hetd  of  treason,  shall  bo  oiven  in 
evidence,  unless  it  bo  expressly  laid  in  the  indictment ;  hut  still,  if  it  conduce  to  the  proof 
of  nny  of  ihe  overt  acts  which  are  laid,  it  may  be  brought  as  evidence  of  such  overt  acta ; 
Id., 9.  246;  Vaughan's  case,  5  St.  Tr.  2;  Deacon's  case,  9  St.  Tr.  8.  And  acts  of  treason 
tending  to  prove  the  overt  acts  charged,  thouah  committed  in  a  foreign  country,  may  be  giv- 
^  in  eyidonco;  Post.  10;  Deacon's  case,  9  Sir.  Tr.  8.  So,  former  throats,  and  ill  will,  are 
admissiblo  to  prove  malice  on  indictments  for  murder.  On  an  indictment  for  arson,  evi- 
dence was  received,  to  show  that  property  taken  out  of  the  liouso  at  the  time  of  firing,  was 
nflerwjtrds  found  secreted  in  the  possession  of  the  prisoner;  2  East,  PI.  J035.  On  an  in- 
dictment for  treason,  the  declarations  and  seditious  language  of  the  prisoner  are  admissible 
in  evidence;  2  Stark.  1 34;  On  an  indictment  for  sending  a  threatening  letter,  a  subsequent 
letter  of  the  prisoner  explanatory  of  that  slated  on  the  record  was  considered  as  admissible.  In 
prosecutions  for  uttering  forged  documents,  with  a  knowledge  of  tho  faot,  it  may  be  proved 
that  the  prisoner  had  uttered  other  forgnd  documents  of  the'saine  kind,  or  perhaps  of  a  dif- 
ferent de<crip.ian,  or  that  he  had  such  others  in  his  possession.  In  prosooutiona  for  uttering 
coun  erfeit  money,  proof  may  be  given  of  the  conduct  of  the  prisoner  at  the  time,  or  that 
ho  previously  uttered  other  counterfeits,  or  that  he  had  others  in  his  possessilm.  On  an  in- 
dictrner.t  against  several  Ajr  a  <0'ispiracy  to  carry  on  the  business  of  common  cheats,  evi- 
(lenci  V.  as  to,'  (m\  cd  to  show  that  the  prisoners  had  made  similar  representations  to  other 
tfiid  -men  Ijosidji  tiioso  n'iino<l  on  lbs  record.  On  an  indictment  against  a  county  for  not 
repairing  a  briJge,  the  defendants  may  show  by  whom  it  has  horetofore  been  repaired,  il»r 
tJi«  purpoM  of  ascertaining  whether  or  aot  it  it  a  pablic  bridge;  2  M.  $t  S.  303. 


EVIDENCE.— CcUalefai  Id  Fohdt  aii$Hi§.  97 

6.  Ybiclt  ▼.   Barss.  H.  T.  1795.  1  Esp.  293.  Balutti  v.  Serani.  Peake.    f  ^^  j 

N.   P.  C.  Th#  role 

Indorsee  of  a  bill  of  exchange  aeainst  acceptor.     The  defendant  reaiflted  ^*."f  ^  ^^ 
the  action,  on  the  ground  that  his  aignature  was  forged.     Evidence  waa  ten-  ^^^^  ^^ 
dered  to  prove  that  the  drawer  had  been  guilty  of  several  forgeries,  for  which  p^^j  ^p^Q 
he  had  absconded.     But  Ld.  Kenyon  rejected  the  proffered  testimony.  the  natara 

•tancee  of  thm  partiealar  case;  therefore,  where  the  acceptor  of  a  bill  of  eftchange  refaset  and  eircain 
to  pa  J  on  the  ground  of  forgery,  he  cannot  show  that  the  drawer  haa  been  gnilij  of  other 
fofgeriea ;  Or  the  time 

•7-  Carles  v.  Prtke.  M.  T.  1792.  Peake.  N.  P.  C*  95.  at  whieh 

Action  for  use  and  occupation.     The  defendant  contended  that  the  rent  was  one  tenant 
payable  yearly,  and  not  quarterly.     The  landlord  proposed  callint;  witnesses  PS7*.>>i' 
to  prove  that  other  tenants,  of  the  same  class  of  persohs  paid  their  rent  ^l"***"  ev^ie"" 'lo 
terly.     But  Ld.  Kenyon  refused  to  receive  such  evidence.  gh^^  i^i 

8.  Hunter  v.  Gibsox  T.  T.  1793.  2  H.  BU  187.  what  time 

This  waa  an  action  by  an  indorsee  against  the  defendants  as  accceptors  of  another  te 
RRmslninient  purporting  to  be  a  bill  of  exchange;  a  question  arose  on  the  "f "^  P*7* 
third  count,  which  stated  the  bill  to  be  payable  to  bearer,  under  the  following       ^'^^^ 
circumstances  : — It  appeared  in  evidence,  that  the  name  of  the  person  men-  J"* '"  ®' 
lioned  as  payee  was  merely  fictitious,  but  this  fact  was  not  known  to  the  plain- ^^|  J^^^ 
tiff;  and  for  the  purpose  of  showing  that  the  defendants,  at  the  time  of  their  eeptor  of  a 
acceptance,  either  knew  the  name  in  the  bill  to  be  fictitious,  or  that  the  de-  bill  of  ex 
fendants  had  given  authority  to  the  drawer  to  draw  the  bill  in  question,  paya-  change 
ble  to  a  fictitious  person;  the  plaintiff  proposed  to  prove,  that  the  defendants'"*'^  ***• 
had  given  a  general  authority  to  the  drawer  to  draw  bills  of  exchange  upon  ^^JJJil^J/ 
them,  to  be  made  payable  to  fictitious  persons,  and  evidence  to  this  effect  was  peraon,  evt 
produced.     The  counsel  for  the  defendants  objected  to  this  evidence,  on  the  dence  it  ad 
STOund  that  it  had  no  relation  to  the  particular  bill  in  question,  and  that  the  miasihJe  to 
tacts  of  any  particular  transaction  could  not  legally  be  inferred  from  circum-  'j|^^  .^'^^ 
stances  which  applied  wholly  to  other  transactions.  had'"  *^"** 

LiOrd  Kenyon,  who  tried  the  cause,  admitted  the  evidence;  upon  which,  ^|  ^gj^l^^ 
the  cotMsel  for  the  defendants  tendered  a  bill  of  exceptions.     The  Court  ofty  fiom  the 
King's  Bench  gave  judgment  for  the  defendant  in  error.     A  writ  of  error  was  acceptor  te 
then  brought  in  the  Hotise  of  Lords;  atid  the  question,  on  the  admissibility  of^ll  "P  hilU 
the  evidence,  was  referred  to  the  judges;  but  the  majority  of  them  being  of '*"**' ***•- 
opinion  that  the  evidence  ought  to  have  been  received  and  lefl  to  the  jury^  the  fietitiow  * 
jiidgment  below  was  affirmed.  payee. 

'9.  HoLcoMBB  V.  Hbwson.  H.  T.  1810.  3  Garopb.  391.  in  ^q  ^ 

Jbsumpni  on  aa  agreement  between  a  brewer  and  a  publican,  that  the  pub-  tion  againit 
Itcan  should  take  all  his  beer  of  the  brewer.     It  was  objected,  that  the  bever-  a  pabliean 
age  supplied  did  not  satisfy  the  customers  of  the  publican;  to  obviate  this,  the^",'  ^^^^ 
plaintiff  pi oposed  to  call  other  parties,  to  whom  the  same  beer  had  been  sold.  *'  'I'fl*^ 
^ut  LfOrd  EUenborough  refused  to  receive  the  evidence,  saying,  this  is  ret  ^         .  ' 
inUr  alios  acta;  we  cannot  here  inquire  into  the  qiiality  of  different  beer  fur-^^^^^^  ,^ 
nrshed  to  other  parties.     See  5  Campb.  286;  1  H.  B.  C.  289;  6  Ves.  330;  not  prove 
IS  £ast,  6.  asio  the  validUy  af  stick  conirarls  between  bretoers  and  ptAHcans.      that  he  fnr 
beer  by  ahowing  the  qoality  of  the  beerhe  supplied  to  other  porchasera  during  the  lame  nwhed  good 
period.  Ai,evidenee 

(6)  Jh  regards  the  character  of  cither  party,  jf  *^  •*•  ^ 

Attorxey  General  v.  Bowman.  H.  T.   1791.  Exch.  2   B,  fc  P.  552.  (a).*"?^J*:  ^?« 
On  the  trial  of  an  information  against  the  defendant,  for  keeping  fiilse  ^^  ^  " 
weights,  it  was  proposed  to  call  witnesses  on  behalf  of  his  character.     £yre,  character 
C.  B.,  ruledy  that  such  evidence  was  not  admissible  in  a  civil  suit.     ^'  The  of^  of  either 
fence  imputed  is  not"  he  said  '<  in  the  shape  of  a  crime.     To  admit  such  evi-P^rtjeaa 
dence  would  be  contrary  to  the  true  line  of  distinction,  which  is  this;  that,  in  a  "®^  ^|'|||L 
direct  prosecution  for  a  crime  it  is  admissible;  but  where  the  prosecution  is  not  2n]|^  u  be 
directly  for  the  crime  but  for  the  penalty,  it  is  not.     If  evidence  to  character  pg^  i^  'mw 
were  admissible  in  such  a  case  as  this,  it  would  be  necessary  to  try  character  bj  the  aa 
in  every  ch|irge  of  fraud  upon  the  Excise  and  Custom-house  laws."  tnre  of  the 

*    *  Thw  in  action  of  ejeetmeat  by  an  heir  at  law.  to  set  aside  a  will  for  frand  and  impo-  P.^???^  ' 
sMsa,  seaiatlCed  bj  the  defeadaat,  witaesaes  aaaaet  ba  aaamiaed  to  tha  defeadaat*s  good/*^'* 


^  EYIDENCB  .—Fack,  by  whom  to  bi  protsd. 

[   152  J  (B)   EviDEIfCE  TO  BE  CONFINED  TO  THE  SUBSTANCE  OF  tHE  IStUE.^ 

II.    OF  THE    VJRTY  BOUND  TO  PROVE  THE  NECESSARY 

FACTS. 
Is/.  Onus  probandi  lies  on  the  party  aUe<rinf]:  the  affirmative, 
1.  Ross  V.  Hunter.  M.  T.   1790.  K.  R  4  T.  R.  33. 
Action  on  a  policy  of  insurance,  for  a  loss  by  barratry  in  the  mastef  of  a 

character;  Goodright,  d.  Farr,  ▼.  Hicks,  Bal.  N.  P.  296L;  hot  in  ''an  action  for  alander,  bm 
the  plaintiff's  character  is  in  some  degree  pat  in  issue,  it  is  said  that  evidence  of  antece- 
dent good  conduct  is  admissible;  King  v.  Waring,  6  Esp.  13.  abridged,  post,  tit.  Slander. 
The  principle  of  this  decision,  however,  appears  to  be  very  dubious.  Evidence  of  the  cha- 
racter of  a  party  when  admissible,  must  be  so,  either  upon  the  ground  that  it  furnishes  a 
presumption  that  the  party  has  not  been  guilty  of  a  criminal  act  imputed  to  him,  or  as  will 
be  seen,  with  a  view  to  damages.  But  where  the  defendant  does  not  justify  the  slander, 
presumptions  of  innocence  are  out  of  the  question;  the  defendant  by  his  plea  admits  that 
the  imputation  was  false,  and  therefore  in  strictness  the  character  of  the  plaintiff  is  not  in- 
Tolved  in  the  issue;  in  other  words,  the  presumption  to  be  derived  from  character  tenda 
only  to  prove  what  i^  already  conceded.  Where,  indeed,  the  defendant  justifies  the  slan- 
der, which  convays  an  imputation  of  dishonesty,  the  case  may  admit  of  a  very  different 
consideration;  for,there  the  party  is  charged  with  a  crime,  and  in  such  a  case,  character 
affords  just  the  same  presumption  of  innocence,  as  if  the  party  had  been  tried  for 
the  offence.  And  next,  although  as  will  be  seeuj  a  defendant  may  in  some  instances  im* 
peach  the  plaintiff's  character,  or  even  that  of  a  third  person,  in  order  to  mitigate  the  da- 
mages; and  where  he  does  so,  it  is  clear  that  the  plaintiff  may,  on  the  other  hand,  prove 
the  goodaess  of  his  character;  yet,  in  general,  a  plaintiff  is  not  allowed  to  adduce  snch 
evidence  in  the  first  instance,  Dodd  v.  Norris,  8  Carapb.  619;  Bamfieid  ▼.  Massey,  i 
Campb.  460;  such  evidence  is  unnecessary  till  the  character  has  been  impeached,. for  the 
law  presumes  a  person's  chcracter  to  be  good  till  the  contrary  be  proved. 

The  character  of  third  persons  is  also  in  some  instances  admissible,  as  affording  a  pre- 
■omption  with  respect  to  the  disputed  fact.  Upon  the  question  of  illegitimacy,  i(  baa  been . 
held  that,  after  probable  evidence  of  non-access  has  been  adduced,  evidence  may  be  given 
that  the  mother  was  a  woman  of  bad  character;  Pendrell  v.  Pendrell,  Str.  925.  So,  upon 
an  indictment  for  a  rape,  or  for  an  attempt  to  commit  a  rape,  general  evidence  is  admissi- 
ble to  impeach  the  character  of  the  woman  for  chastity  and  decency;  Hodgson's  case  by 
a  majority  of  the  judges  on  a  case  reserved,  1812;  and  Cor.  Wood,  B.  York  Sum.  Ass. 
1812;  and  see  2  Stark.  C.  241,  And  in  such  a  case,  evidence  is  admissible  tbnfthe  wo- 
man has  formerly  been  connected  with  the  prisoner,  although  it  cannot  he  shown  that  aho 
has  been  criminally  [connected  with  other  persons,  ibid.  General  evidence  to  impeach  the 
character  of  a  prosecutrix  for  chastity  is  admissible  upon  an  indictment  for  a  rape,  or  for 
an  attempt  to  commit  a  rape,  although  she  has  been  examined  as  a  witness,  aft^has  not 
been  asked  questions  on  cross-examination  tending  to  impeach  her  character  for  chastity; 
Rex  ▼.  Clarke,  2  Starkie's  C.  241;  8  Campb.  515. 

In  some  instances,  evidence  in  disparagment  of  character  is  admissible,  not  in  order  to 
prove  or  disprove  the  commission  of  a  particular  fact,  but  with  a  view  to  damages.  In 
actions  for  criminal  conversations  with  the  plaintiff's  wife,  evidence  may  be  given  of  the 
wife's  genera]  bad  character  for  want  of  chastity,  and  even  of  particular  acts  of  adultery 
committed  by  her  previous  to  her  intercourse  with  the  defendant;  B.  N.  27.  296;  Coote  y. 
Berty,  12  Mod.  282;  see  Foulkes  v.  Selway,  8  Esp.  236;  Roberts  v.  Mulston.'Sel.  N.  P. 
85.  So  in  actions  for  slander  and  libel,  where  the  defendant  has  not  justified,  evidence  of 
the  plaintiff's  bad  character  has  also  been  ildmitted;  Lord  Leicester  v.  Walter,  2  Campb, 
251;  1  M.  &S.  284;  Rodignez  ▼.  Tadmire,  2  Esp.  C.  720.  The  grounds  of  admitting 
such  evidence  is,  that  a  person  of  disparaged  fame  is  not   entitled  to  the  same  measure  of 

damages  with  one  whose  character  is  unblemished;  v.  Moor,  1   M.  &  S.  284;  see 

Snowden  v.  Davis,  1  M.  &  S.  286.  and  tit.  Libel  and  Slander;  Kmg  v.  Francis.  8  Esp.  C. 
116;  and  see  tits.  Damages,  Trespass;  and  Watson  v.  Christie,  2  B.  &  P.  Where,  how- 
ever, the  defendant  justifies  the  slander,,  it  seems  to  be  doubtful  whether  evidence  of  re-> 
ports  as  to  the  condact  and  character  of  the  plaintiff  can  be  received. 

In  criminal  prosecutions  which  have  for  their  object  the  punishment  of  the  offence,  the 
defendant's  character  is  put  in  issue  by  the  prosecntioo;  and  the  prisoner  is  always  allow-? 
ed  to  call  witnesses  to  speak  to  his  general  good  character,  but  not  as  to  particular  acts.    « 

*  Both  in  civil  and  criminal  cuscs,  it  suffices  to  prove  the  substance  of  tho  issue  ;  that  is^ 
it  seems  it  is  sufficient  if  part  of  what  is  alleged  be  proved,  provided  it  be  adequate  to  sus- 
tain the  substance  of  the  issue,  although  othor  matter  be  alleged  which  is  not  proved,  con- 
sequently the  degree  of  proof  will  vary  with  the  manner  in  which  the  alleged  facts  are  in- 
troduced, for  matters  of  inducement  do  not  require  such  strict  proof  as  those  facts  which  are 
directly  put  in  issue  between  tho  parties. 

For  cases  to  illustrate  and  confirm  these  rules,  see  post,  tit.  Variance;  and  particular  in., 
stances,  luder  titles  according  to  the  subject  matter  of  the  action,  suit,  or  prooeeding. 


EVIDENCE.— -Party  aUeging  AfirmOite.  ^ 

ship.     It  was  objected  bj  the  defendant,  that  the'pIaintifT  ought  to  prove  that  ^•JfJ"* 
the  master  was  not  also  the  owner  or  freighter,  and  that  he  did  not  act  under  ^^^j^  f^^^^^ 
the  direction  of  the  person  who  was,  (in  which  case  barratry  could  not  he  com-  ^q  the  onu9 
mitted.)     The  Court  held,  that  if  the  master  was  owner  or  fVei^hler,  or  acted  oTproTin^ 
under  the  direction  of  the  owner,  the  burthen  of  proving  that  fact  lay  on  the  the  issue  u, 
defendant,  and  that  proof  that  the  person  who  was  described  in  the  policy  as  ^*^  ™  P" 
master,  and  who  was  treated  with  as  such,  carried  the  ship  out  of  her  course,  ^r  «^^ 
for  fraudulent  purposes  of  his  own,  prima  facie,  was  sufficient  to  entitle  the  ^^^  ^j^^  ^^ 
plaintiff  to  recover,  without  showing  negatively  that  he  was  not'the  owner,  or  ^an^^iye^  ig 
that  any  other  person  was;  for  such  proof  lies  on  the   defendant,  wishing  (0 bound  to 
avail  himself  of  such  a  fact  to  establish  it.     See  1  T.  R.  144;  id.  649;  1  B.  prov«  th« 
§•  P.  468;  Sid.  307;   1  East,  650.  "f  »••  . 

2.  Calder  v.  Ruxherford.  E.  T.  1822.  C.  P.  3  B.  &  B.  302.  the  w w 

Action  on  an  agreement  to  pay  100/.  if  plaintiff  would  not  send  herrings  f<'r  (q^qi  ig  not 
one  twelvemonth   to  the  London  market,  and  in  particular  to  the  house  of  J.  to  do  a  par 
and  A.  M.     The  plaintiff  proved  he  had  sent  no  herrings  during  the  twelve- ticular 
month  to  the  house  of  J.  and  A.  M.     Held  sufficient  to  entitled  him  to  recov-  ihing,  slight 
or,  no  proof  being  given  that  he  had  sent  herrings  within  that  time  to  the  Lon-  fJ  j^^tlL 
don  market.  noidonesuf 

2d.  Except  where  ike  nes^aixve  xnvohts  a  crxmmal  emission.  fices. 

1.  Mono  v.  Butler.  M.  T.  1683.  1  Rol.  Rep.  83.  cited  by  Lord  Ellenbo-     Where  a 

rough,  in  3  East,  199.  pww»  " '• 

A  suit  had  been  instituted  in  the  Spiritual  Court  for  tithes,  when  the  defend-  J»»^*^  ^^^^ 
ant  pleaded  that  the  plaintiff  had  not  read  the  thirty^nine  articles.     The  cccl®- omission  tQ 
siastical  tribunal  put  the  defendant  to  prove  the  fact  though  a  negative;  upon  jo  which 
which  he  moved  the  Court  of  K.  B.  for  a  prohibition,  but  it  was  refused;  for  would  bo 
in  such  a  case  the  law  will  presume  that  a  person  has   read  the  articles,  for  criminal, 
otherwise  he  is  to  lose  his  benefice ;  and  when  the  law  presumes  the  affirmative y  "*•  p«r«"f 
ihe  negative  is  to  be  proved.     See  2  Bl.  Rep.  851 ;  Bui.  N.  P.  298 ;  Comb.  57.  JJ^J^et  will 
2.  Williams  v.  The  East  India  Company.    M.  T.   1802.    K.  B.    3  East,  be  init»nded 
192.  S.  P.  The  Kino  v.  Hawkins.    T.  T.   1808.  K.  B.  10  East,  216.  until  the 
The  plaintiff  alleged  in  his  declaration,  that  the  defendants,  who  were  the  contrary  b* 
charterers  of  a  ship  belonging  to  him,  had  put  on'board^a  very  dangerous  and  •jjj'*^°» 

combustible  commodity,  (in  consequence  of  which  a  loss  happened)  without  ?^"®''«">'?» 

•   •       J  *•      *    au  *  •  *i_  1        J  •    Ji  •     A-        r***  **>  action 

givmg  due  notice  to  the  captam,  or  other  person  employed  in  the  navigation  of  |j„  ^j^^  ^^^^ 

the  vessel.     It  was  holden  to  be  incumbent  on  the  plaintiff  to  prove  this  aver-  er  oft  ship 
znent,  on  the  ground  that,  when  any  act  is  required  to  be  done  on  the  one  part,  againit  the 
BO  that  the  parly  neglecting  it  would  be  guilty  of  a  criminal  neglect  of  duty  in  defendant* 
not  having  done  it,  the  law  presumes  the  affirmative,  and  throws  the  burden,  "^'5l,°aSra 
of  proving  the  contrary,  that  is,  in  such  case,  of  proving  a  negative,   on  IheQ^^^mjj-  ^f 
other  side.  combosti 

bleand  dangerous  articlea,  *'withoat  giving  duo  notice  thereof,*'  the  Court  held  that  it  lay 
upon  the  plaintiff  to  prove  the  negative  averment.* 
5.  Rex  V.  THE  Inhabitants  OP  Haslingfield.  E.  T.  IB  14.  2M.  &S.658.    [  \^i 

On  the  trial  of  an  indictment  against  a  parish,  for  not  repairing  a  highway,  ^.^^  '^*^ 
which  was  reputed  to  lie  within  the  parish,  and  had  been  from  time  to  time  re-  ^^^^^flSie* 
paired  by  the  inhabitants,  and  award  made  by  comissioners  of  inclosure,  ewe  raise  a 
awarding  the  highway  to  be  situate  in  a  different  parish,  was  adjudged  not  to  presamp 
be  admissible  evidence  for  the  defendants,  because  it  was  not  proved  that  the  tion  thai  all 
commissioners  had  given  the  previous  notices  (required  by  the  inclosure  act)  ^**  "^* 
to  the  parishes  who  would  be  affected  by  their  award;  the  circumstance  of  the  j*®^*"  "^J* 
defendants  having  continued   to  repair  after  the   award  raised  a  presumption  j$^„e5, 
that  there  had  not  been  such  a  notice  as  the  act  of  Parliament  required.  whether 

that  presamption  arise  from   positive  or  negative  evidence,  then  it   is   incambeat  on   the 
partj  to  prove  the  due  perforinance  of  the  act  required. 

•  So,  in  an  indictment  on  the  stat.  4*2  Geo.  3.  c.  197.  s.  1.  which  makes  it  felony  to  course 
deer  on  an  inclosed  ground,  without  the  consent  of  the  owner,  tho  negative  ouqht  to  be 
proved  that  the  owner  had  not  given  his  consent ;  Rex  v.  Rogers,  2  Campb.  654 ;  see  2 
Burr.  679 ;  4  id.  2279.  But  when  an  act  which  in  its  nature  is  crilfcinal,  has  once  been 
proved,  the  law  frequently  infers  malice,  Fand  requires  exculpaMrfy  proof  from  tho  party. 
Thus,  ia  casa  of  homicide,  after  proof  that.the  prisoner  killed  th«  deceased,  the  law  will  pra- 


f Oa  EVIDENCS.— JMbie  nf  proving  Fads. 

[  \65  J  Sd,  Where  the  pfhemjmpH&n  of  taw  i»  in  favour  of  (ke  ajfirmaihe,^ 

•the  raU  4ifi^   Where  ihejact  is  pecaliarhj  toilhin  the  knowledge  of  the  par<i/.t 

di^ncnnart  I^^'  OF  THE  IMOHK  OF  PROVING  THE  NECESSARY  FAC    & 
be  addaeed  AND  OF  THE  DIFFERENT  KINDS  OF  PROOF. 

only  apDliei  If  I.  The  beet  evidenet  mtut  beprodvued^ 

when  there  (^y  GeI^eral  rule.J 

irifenTlSr  '  •  ®^^"  ^-  Clare.  E.  T.  1 8 12 .  K.  B.  3  Cainpb.  236. 

there  is  AcCioD  agatfist  a  discharged  imolf  enC.     The  defendant,  to  prove  his  dia^ 

better  proof  charge,  proposed  to  give  in  evidence  a  verbal  acknowledgement  by  the  plain- 
ioeib         tiff  himself,  that  the  defendant  had  been  released  under  the  Insolvent  act. 
teneo.  Per  Lord  EUenborough,  C.  J.     This  is  insufficient  to  prove  a  judicial  act  of 

sume  malice  until  the  prisoner  justify  or  extenuate  the  act;  Fost.  25S.  So,  if  a  man  hold 
a  m.irket  near  to  the  legal  market  of  another,  und  on  the  lame  day,  the  former  will  be  ia* 
tended  to  bu  a  nuisance ;  2  Will.  Saund.  175 ;  F.  N.  B.  164 ;  11  H.  4.  5. 

*  Where  the  presumption  of  law  U  in  ftvour  of  the  affirmative,  it  is  of  coarse  unnece.^- 
ry  for  the  party  nttserting  ihe  nffirmntive  to  nddu'  e  any  evidencCi  and  the  disproving  -tf  the 
istfjo  will  ilicrefore  lie  upon  the  other  p  irty,  ihouih  it  involve  a  negative  Tiius  where  «he 
istue  is  to  tlie  le/^itimncy  of  a  child  born  in  lawful  wedlock  ;  i^inbury  Peerage  ca8e.4  C  impb.^ 
401 :  it  is  inmrnhf^nt  on  the  pnrty  assortini;  the  illegitimacy  to  prove'  it.  So  where  :he  is* 
sue  is  on  the  life  of  a  periton,  who  is  proved  to  have'  Been  alive  withia  seven  years,  the  party 
assertinjUf  his  dfeath  must  prove  it ;  see  ante,  vol.  vii.  p.  514. 

t  Where  the  party  soexs  to  support  his  case  by  a  particular  fact,  which  lies  peculiariv' 
within  his  own  knowledire,  the  dHtit  of  proving  such  fact,  thoush  it  involve  a  negative,  will- 
lie  upon  him.  Tbns  a  defendant  cmnot  set  off  cash  no'es  of  tiie  bankrupt  in  an  action  by 
the  asisignees,  without  proof  that  they  came  into  his  pos^esKinn  before  the  bankruptcy ;  Dick* 
son  V.  Evans,  6  T.  R.  57  ;  see  po^t,  tit.  Set-off.  A  party  who  pleads  his  infancy  must  ur  tve 
it;  Berty  v.  Dormer,  12  Mod.  526.  And  where  tD  a  plea  of  infancy  thepiamtiflT  replies  a 
promise  afler  the  dofondum  had  attained  his  fuilage,  it  is  sufficient  for  the  plaintiff  to  jproTe* 
the  promise,  and  it  lies  on  the  defendant  to  shew  that  he  was  not  of  age  at  tne  time  ;  Borth- 
wick  V.  Caruthers,  1  T.  R.  ($48  ;  and  so  ruled  by  Holroyd,  J.,  in  Bates  v.  Wells,  Lane.  8p. 
Aei.  I8'i2;  I  Stark.  Ev.  S78.  So,  in  an  action  on  the  game  laws,  thougli  tlic  plaintiff  must 
aver  that  the  defendant  was  nut  only  duly  qualified,  yet  he  cannot  bo  called  upon  to  prove' 
the  want  of  qualification;  Spieres  v.  Parker,  1  T.  R.  144;  Adm.  R.  v.  Stone.  1  East,  650w 
So,  in  an  action  against  a  person  fur  practi8{ng  as  an  aprithccnry,  without  having  obtai  •*'!  -i 
certificate,  according  to  5oGeo.  3.  c.  194.  the  proof  of  ihe  certiHoite  lies  upon  the  defend- 
ant, and  the  plaintiff  need  offer  no  evidence  of  his  practiiihig  wi;hout  it ;  Apoih.  Comp.  ▼. 
Bentley,  1  R.  liM.  159. 

It  li  .1  settled  principle,  that  the  best  evidence  n.ust  in  all  cases  be  g''vcn,.of  whic'i  'he 
nature  of  the  fact  to  be  established  or  negatived  is  capable.  This  is  a  rule  of  policy, 
,grounded  upon  a  reasonable  suspicion,  tliat  the  subs' itiition  of  inferior  for  better  evidence 
arises  from  some  sinister  motive  and  an  apprehon:<ion  tha:  the  best  evidence,  if  produced, 
would  alter  tlie  caf-e  to  the  pn^judice  of  the  party.  Thisi  nvie;  however,  does  nut  oxoluder 
any  evidence  in  the  abstract,  hut  only  by  comparisons  with  better  evidence  which  may  be 
had;  and,  witere  no  better  evidence  can  be  obtained,  such  secondary  evidence  in  general 
becomes  admissible. 

Although  the  best  evidence  is  to  be  given  which  the  nature  of  the  case  admits,  yet  tho 
strongest  postfible  assurance  of  a  fact  is  not  required.  If  a  doed,  for  example,  is  attested 
by  several  subscribing  witnR9se!<,  the  execution  mny  be  proved  by  one  of^thein;  or,  if  none 
of  the  witnesses  can  he  produced,  proof  of  tlio  8i«niiiure  of  one  witness  Wilt  be  sufficient ; 
for  tlie  proof  is,  as  far  as  it  goes,  complete,  and  not  inferior  in  its  kind  to  any  that  can  be 
produced ;  nor  can  it  be  inferred  merely  from  the  absence  of  other  proof  of  the  same  kind, 
that  such  additional  testimony  would  be  inconsistent  with  that  already  produced.  So,  to 
prove  the  plaintiff's  demand  satisfled,  the  defendant  may  give  evidence  of  an  adm'ssion  by 
the  plaintiff  to  that  effect,  though  it  should  appear  that  the  plain'iff  also  signed  a  receipt,  and 
it  may  be  said  tho  receipt  would  be  more  satisfactory  proof;  Jacob  v.  Lindsay,  1  East,  460  f 
TSmith  V.  Youns,  1  Campb.  4^.  And  where  an  agent  for  the  plaintiff  made  a  verbal  agree* 
ment,  though  it  may  be  used  by  the  agent  for  the  purpose  of  refreshing  his  memory ;  Dali^ 
son  V.  Stark,  4  Esp.  N.  P.  C. ;  1  Easl,  460 ;  Runi.sbottom  v.  Tunbridge,  2  M.  &  Sel.  434. 
So,  if  parol  evidence  should  be  offered  to  prove  a  tenancy,  it  is  no  objection  that  tliere  is 
some  written  agreement  relative  to  the  holding,  unless  it  should  appear  that  the  agreement 
was  betweenihe  landlord  and  tenant,  and  t4iat  it  continued  in  force  to  the  very  time  to  which 
the  parol  evidence  applies ;  Doe,  U.  Wood,  v.  Morris,  12  East,  237 ;  Doe  v.  Pearson,  12 
East,  289  n.  And,  m  a  great  variety  of  cases,  (see  Portiiouse  v.  Parker,  1  Campb.  8^; 
Taylor  V.  Jone?,  2  Campb.  105;  Gibbon  v.  Coggen,  ibid.  188;  Helmsley  v.  Loader,  ibid. 
450;  Jones  V.  Morgan,  ibid.  474;  Panton  v.  Jones,  3  Campb.  37:);  Greenway  v.  Hindley, 
4  Campb.  52.)  prima  facie  or  presumptive  proof  is  admissible,  altlK>ugh  perhaps  stronger 
eyidence  might  bare  beau  produced. 
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this  sort;  the  <:Ierk  of  the  peace  ought  to  be  called  to  prove  the  discharge;  for 
it  might  be  irregular  and  void,  and  the  plaintiff  mistaken.      Sed  vide  Cook's      '•.  yV.^ 
Practice,  Insolvent  Court.  *•*'*:*'. 

'  2.  Doe,  D."  Robinson,  v.  Barton.  H.  T.  1819.  2.Stark.  473.  'V; 

To  prove  that  a  party  had  been  discharged  under  the  Insolvent  Act,  a  clerk  And  in  tb#    • 
was  called  as  a  witness,  who  produced  a  document  which  he  Said  was  under  po"»«»«w» . 
the  seal  of  the  court,  which  recited  that  the  court  had   adjudged  that  the  de-  "f  fhJ^JJjy 
fendunt  should  be  discharged,  and  purported  to  be  an  order  to  the  marshal  for|y, 
his  discharge  from  custody,     h  appeared  also,  (hat  a  book  was  kept   by  the  r   15$  1 
Court,  and  that  upon  any  adjudication  that  a  party  should  be  discharged,  the 
iyord  discharged  was  written  in  a  book  under  his  name. 

.    Abbott,  C.  J.,  held  the  evidence  insufficient,  as  the  book  jcontaining  *^®  nrove*an*iii 
written  entry  ought  to  have  been  produced,  instead  of  the   parol  evidence  ofgQnmc^ 
the  clerk«  frota  ffre,  at 

3.  Rex  v.  Doron.  E.  T.  1791.  K.  B.  1  Esp.  127.  apablic  of 

Indictment  for  Arson.     To  prove  that  the  house  was  insured,  the  books  office,  thepd 
the  Fire-office  were  produced,  in  which  was  an  entry  to  that  effect.     This  ev- !)®y  ""?*. 
idence  was  objected  to:  ^^r 

And  Lord  Kenyon  ruled  thai,  as  the  policy  was  the  best  evidence,  the  enr 
tries  in  the  office  books  were  inadmissible. 

4.   Williams  v.  The  East  India  Company,  M.  T.   1802.  3  East,    193.  SOI.Orif  ther# 
The  question  was,  whether  the  defendants  had  put  on  board  the  plaintiff 's  were  two 
ship  some  articles  ol  a  combustible  and  dangerous  kind,   without  giving  due  witnesaee 
notice  of  their  nature.     It  appeared  in  evidence   at   the   trial,  that  the  goods  *°  *  ■•***. 
were  delivered  by  the  officer  of  the  defendants,  with  a  ^vrilten   order  to  the  jead^'the 
plaintiff  to  receive  them,  in  which  order  nothing  was  said  as  to  their  nature;  sorvivor 
that  they  were  received  by  the  chief  mate  of  the   plaintiff 's  ship,   who  had  thmx  bS 
since  died;  and  that  no  other  person  was  present  at  the  time  of  the  delivery,  called. 
It  was  further  proved,  by  the  captain  of  the  ship  and  the  second  mate,  that,  no 
communication  had  been  made  to  either  of  them,  nor,  as  they  knew,  to  any 
other  person  on  board.     Upon  this  evidence  the  plaintiff  who  had  to  prove  thct 
negativ  e,  was  nonsuited,  on  the  ground  that  he  had  not  given   the  best  evi- 
dence of  the  want  of  notice,  which  it  was  in  his  power  to  produce,  by  calling 
the  Company's  officer,  who  delivered  the  articles  on  board.     And  the  nonsuit 
was  ailerwards  affirmed  by  the  Court  of  King's  Bench.     "  The  best  evidence" 
said  Lord  Ellenborcugh,  in  delivering  the  opinion  of  the  court,  ^^  should  h£ive 
been  given,  of  which  the  nature  of  the  case  was  capable.     The  best  evidence 
was  to  have  been  had,  by  calling,  in  the  first  instance,  upon  the  persons  im- 
mediately and  officially  employed  in  the  delivering  and  in  the  receiving  of  the 
goods  on  board,  who  appear  in  this  case  to  have  been  the   first  mate,  on  the 
one  side,  and  the  military  conductor,  the   defendant's  officer,   on   the  other; 
and,  though  one  of  those  persons,  the  mate,  was  dead,  that  did  not  warrant  the 
plaint! Q  in  resorting  to  an  inferior  and  secondary  species  of  testimony,  (name-^ 
]y,  the  presumption  and  inference  arising  from  a  non-communication  to  the 
other  persons  on  board)  as  long  as  the  military  condu'^tor,  the  other  living  wit-^ 
ness  immediately  and  primarily  concerned  in  the  transaction  of  shipping  the 
goods  on  board,  could  be  resorted  to;  and  no  impossibility  of  resorting  to  this 
evidence,  the  proper  and  primary  evidence  on  the  subject,  is  suggested  to  ex-' 
ist  in  this  case."  I  ^ 

(B)  When  the  general  rule  is  not  applicable,  as  where  the    supe*-   L  *^'  J 

RIOR  evidence  fails.* 

*  As  the  rule  requiring  the  highest  species  of  evidence  is  founded  upon  the  presumption 
that  there  is  a  superior  or  greater  evidence  kahind,  it  does  not  of  bourse  exclude  evidence 
which  is  the  best  that  can  be  then  produced  by  the  party ;  therefore  if  a  deed  or  other  writ- 
ten document  be  lost,  or  be  in  the  fiands  of  the  adversary,  who  refuses  to  produce  it,  a  copy 
of  it  is  admissible.  If  a  witness  to  a  bond  after  his  attestation  becomes  mterested,  it  may 
be  road  upon  proof  of  his  handwriting,  Godfrey  v.  Norria,  Str.  34;  3  Ves.  112;  Swire  v. 
Bell,  5  T.  R.  341 ;  and  so  it  may  if  he  be  dead,  or  be  beyond  seas,  out  of  the  jarisdiction  of 
the  court.  So,  where  the  witnesses  are  de^d,  iheir  depositions  or  their  declarations  mad# 
when  they  were  in  extremis  fre<^ueotIy  become  evidence. 
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In  ih'^caflb  (C)  When  no  presumption  of  fraud  arises.* 

of.pubDcof  I.  Berryman  v.  Wise.  T.  T.  1791.  4  T.  R.  366.    S.  P.  Gordon's  case* 

•••'•w'''**'°^  1789.  1  Leach,  589. 

*  ^  *Trovelliat       Per  Buller,  J.     In  the  case  of  all  peace  officers,  justices  of  the  peace,  c<m- 
*•;•./•  x\\ey  acted  stables,  4'C.  it  is  sufllcient  to  prove  that  they  acted  in  those  characters,  without 
in  iho  pani  producing  thcif  appointments,  and  that  even  in  the  case  of  murder, 
colar  capa  2.     Rex  V.  Verelst.  T.  T.  1813.  K.  B.3  Camp.  432. 

oaf  prodac  '^^^^  ^^'^^  ^^  indictment  for  perjury  before  a  surrogate,  in  the  Ecclesiastical 
ing  iheir  ap  Court.  It  was  ruled,  that  the  fact  of  the  person  who  administered  the  oath 
point  having  acted  as  a  surrogate  was  sufficient  jivima  facia  evidence  of  his  having 

ments.!  been  duly  appointed,  and  having  authority  to  administer  it.  And  Lord  EUen- 
Hence,  on  borough,  C.  J.  said,  "  I  think  the  fact  of  Dr.  Parson  having  acted  as  sarro- 
an  indict  ^^^q  jg  sufficient  prima  facia  evidence  that  he  was  duly  appointed,  and  had 
ment  for  competent  authority  to  adrhinister  the  oath;  I  cannot  for  tliis  purpose  make 
committed  any  distinction  between  the  Ecclesiastical  Courts  and  other  jurisdictions.  It  is 
by  the  de  a  general  presumption  of  law,  that  a  person  acting  in  a  public  capacity  is  duly 
fendant  be  authorised  so  to  do."  But  it  was  holden  in  the  same  case  that,  upon  its  ap-> 
foro  a  sarro  pearing  that  the  surrogate  was  appointed  contrary  to  the  canon,  which  requires 
gate  in  an  ^i^^^^  no  judicial  act  shall  be  speeded  by  any  ecclesiastical  judge,  unless  in  the 
cal  court!  Presence  of  the  registrar  or  his  deputy,  or  other  persons  by  law  allowed  in  that 
proof  that  behalf,  his  appointment  was  a  nullity,  and  the  averment  that  he  had  authority 
the  person  to  administer  the  oath  was  negatived, 
who  admin  istered  the  oath  acted  ai  surrogate  has  been   held  to   be  sufficient  prima  facie   evidence 

of  bis  appointment  and  authority, 
1^  158  T  3.  Rex  v.  Gardner.  M.  T.  1810.  K.  B.  2  Campb.  513. 

And  on  an  This  was  an  information  against  a  military  officer  in  the  army,  for  false  inus* 
information  ters  and  returns.  No  evidence  of  the  appointment  was  adduced,  beyond  prov-* 
against  a  ing  that  he  acted  in  the  capacity  of  major-commandant  in  the  corps,  and  thai 
Tr' fo?       ^^  ^^^  ^^  described  himself  in  the  returns. 

false  re  Lord  EUenborough,  C.  J.,  considered  this  sufficient  evidence  of  the  appoint- 

turn»,  it suf ment.— See  10  East,  104;  2  Campb.    11.  345;  3  id.  190.  372;  2  Marsh.  38; 
fices  to         1  N.  R:  208.  211;  4  T.  R.  366;  and  see  tits.  Libel,  Slander, 
prove  that  (D)  Where  there  is  a  direct  admission  by  a  party. 

U^e'^ch^atair  ^^*'^"  ^'  Taylor.  H.  T.  1805.  C.  P.   I  N.  R.  210. 

ter  a^llp^ged  ^^^  Chambre,  J.  There  are  some  instances  in  which  strict  proof  is  made 
in  the  unnecessary,  because  the  party  against  whom  it  would  otherwise  be   requisite 

charge,        to  produce  proof  of  some  particular  fact  has  precluded  himself,  in  the  way  of 
without  ad  estoppel,  by  his  conduct,   from  di.^puting  the  fact.     There  arc  few  cases,  in- 

^      dacing  di     deed,  in  which  a  man's  own  acts  operate  against  him  in  the  way   of  estoppel; 

d*r!  ^^V     ^^ough  they  may  often  be  used  as  good  prima  facie   evidence   against  him, 

hia  Bppoint  Such  is  the  rule  in  actions  against  clergymen,  for  non-residence,  in  which  it 

ment.  is  reasonable  that  the  acts  of  the  defendant  as  parson,  and  his  receipt  of  the 

Strict  evi     emoluments  of  the  church,  should  bo  evidence  against  him  that  he  is  parson, 

dence  is  nn  without  calling  upon  the  plainliflfto  prove  the  defendant's  title  formally.     So  in 

Dcceaaary     actions  for  subtraction  of  tithes,  proof  of  the  defendant's  former  acknowledg- 

.  •  The  rule  excluding  all  but  best  evidence  does  not  apply  in  the  absence  of  all  presump- 
^  .^  .  tion  of  fraud;  therefore,  with  regard  to  evidence  to  prove  the  fact  of  persons  holding  official 
^h^  't  appointments,  or  to  prove  documents  of  a  public  nature,  a  copy  of  it  is  evidence.  This  is 
^  Id  th  ^'ndo^^btedly  an  exception  to  the  rule  wnicli  we  have  now  been  illustrating,  but  it  has  been 
wonJd  oin  adopted  because,  if  it  were  necessary  to  give  the  record  itself  in  evidence,  it  might  be  re- 
ar wise  be  quired  in  several  parts  of  the  kingdom  at  the  same  time,  and  by  thus  removing  it  from  the 
requisite  to  place  in  which  it  is  deposited  there  would  necessarily  be  great  danger  of  its  being  lost;^ 

proof  oftne  for  the  samereasons,the  journals  of  the  House  of  Commons, — a  bill,  answer,depositionSr 
particular  ^n^j  decree  in  equity, — libel,  answer,  dcpesilions,  &c.  in  the  Ecclesiastical  and  Admiralty 
fact  had  by  Courts, — the  rolls  of  a  Court  Baron  and  of  other  inferior  courts, — parish  registers — entry  in 
bis  condaet  corporation  books,  or  the  books  of  public  companies,  relating  to  things  public  and  general- 
may  all  be  proved  by  examined  copies. 

t  And  in  thecase  of  officers  of  any  branch  of  the  revenue,  where  the  question  is  whether 
they  are  such ;  proof  of  being  reputed  to  be  so,,  or  of  having  executed  the  office,  is  good 
evidence  of  the  fact  on  any  indictment,  information,  action,  or  prosecution;  st.'26  Geo.  3^ 
«.  77.  s.  13;  and  see  11  Geo.  1.  c.  30.  s.  32, 
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•  ^ 

menta  of  the  plaintiff's  title  to  the  tithes  as  against  the  defendant,  who  isaPf^loded 
wrong  doer,  is  deemed  sufficient.  himielf 

^        2d.    Secondary  evidence  token  admissible^  and  its  effect.  tinir\h  "^" 

(A.)  Difference  between  secondary  and  defective  evidence  *        fad 
^B)  Preliminary  proceedings   to   authorize   the   admission  of  secon-    [  159  ] 

DARY   EVIDENCE.  Before  K 

(o)  Proof  that  the  highest  evidence  cannot  be  obtained,  condary  evi 

1.  Rex  v.  CuLPEPER,    M.  T.  1695.  K.  B.  Skin.  673.  S.  P.  Lord  Peter- g<*°«J  «.*» 

BOROUGH  V.  Mordant.   1  Mod.  94.  i*d  it°imiit 

Per  Holt,  C.  J.     In  the  case  of  a  deed  lost  or  burnt,  we  may  admit  a  copy  5^  proTod 
or  counterpart  of  the  contents  to  be  given  in  evidence.  that  better 

See  Goader  v.  Lake.  1  Atk.  446.  evidence 

2.  Rex  V.  GoLDiNG.  M.  T.  1817.  1  B.  ^  A.   173.  S.  P.  Rex  v.  St.   Hel- cannot  be 

en's.  B.  &  C.  292..  ,  A  dTi  h 

An  indenture  of  apprenticeship  made  in  1797,  having  been  signed  only  by  ^"°  ■"  **** 
one  overseer  of  the  appelhint-parish,  the  respondent-parish,  to  show  that  only  gQ^^ces' 
one  had  been  appointed  in  that  year,  called  upon  the  appellant  to  produce  which  pri 
the  original  appointmcut,  (having  given  them  notice  to  produce  all  books  and  mary  evi 
writings  relating  thereto)  one  book  only  was  produced,  and  that  was  not  for  <ience  can 
the  year  1797,     Held  that  the  respondents,   not  having:  taken  any  "^^^^'^s  to  ^®  P'jJ'^^"^^ 
procure  the  testimony  of  the  overseer  himself,  (who  must  be  presumed  to  have  exhausted 
the  custody  of  the  original  appointment)  were  not  entitled  to  give  secondary  before  se 
evidence  of  its  contents.  condary  evi 

3.  Brewster  v.  Sewell.    H.  T.  1820.  K.  B.  3  B.  &.  A.  296.     S.  P.  Rex  donee  can 

V.  JoHysos.    M.  T.  1805.  7  East,  66.     Kensington  v.  Inglis.    H.  T.  ^^  [^^^^"^ 
1807.  8  East,  276.  [160  1 

A  loss  had  been  settled  upon  a  policy  of  insurance  against  fire,  in  the  year  ^^j  jj  ^J^^ 
1813;  and,  upon  a  trial  in  1819,  the  plaintiff,   in  an  action  for  libel,  charging  ^e  shown 
him  with  having  made  fraudulent  claims  upon  the  Insurance  Company,  with  thatdili 
respect  to  such  loss,  called  their  agent,  who  staled,  that  the  policy  was  ret«rn-gent  aearch 
«d  to  him  after  the  fire,  and  that  he  had  it  in  hia  possession  then;  and  after-  has  been 
wards,  when  the  plaintifl'  made  a  larger  insurance  with  the  Company;  that  up- "j^'^^^  '  ^^ 
on  the  loss  having   been  settled,  the  old  policy  became  a  useless  paper;  that  |g„  f^oQ, 

•  There  ia  a  distinction  between  the  rejection  of  evidence,  by  the  operation  of  the  rule  wn'ch  the 
excluding  secondary  evidence,   and  a  mere  faihire  or  defect  in  evidence,    which  is  in  itself  °®*'  •^^ 
admissible.     The  effect  of  the  rule  is  to  exclude  particular  evidence  altogether  until  proof  be  dence  wai 
given  ihat  better  evidence  is  unattainable ;  and  when  such  proof  has  been  given,   to  admit  hkely  to  be 
the  evidence  of  inferior  degree.     But  evidence  tending  t0|the  proof  may  bo  admissible,  yet  procured, 
insufficient,  and  may  still  be  so,  although  it  bo  proved  that  better  evidence  cannot  bo  had. 
In  the  case  of  Williams  v.   the  East  India  Company,    3  East,  192.  ante,  156.  the  question, 
we  may  remember,  was,  whether  the  agent  of  the  defendants,  who  were  the  freighters  of  the 
plaintiff's  ship,  had  apprized  the  plaintiff  or  his  officers  of  the  imflammable  and  dangerous 
nature  of  a  quantity  of  rhogan  waieh  had  been  stowed  on  board  the  ship,  and  which  ulti- 
mately occasioned  its  destruction.     It  was  the  duty  of  the  conductor  of  military  stores  to 
convey  goods  on  board  llie  ship,  and  of  the  cliiof  mate  to  receive  them;  the  chief  mate  was 
dead,  and  no  evidence  was  given  of  what  passed  between  him  and  the  conductor   of  the 
stores ;  but  the  captain  and  second  mate  proved  that  no  communication  had  been  made  to 
them  of  tbe  nature  of  therhognn.     It  was  objected,  that  the  conductor  of  the  stores  ought  ^ 
to  have  been  examined,  and  it  was  so  ruled  by  Lord  Eilenhorough  at  Nisi  Prius,   and  after- 
wards decided  by  the  whole  Court,  on  the  ground,  first,  tliat  the  delivery  without  notice  thus 
insisted  upon  by  the  plaintiff  was  a  criminal  act,  and  thut  therefore  it  was  incumbent  on  the 
plaintiff  to  prove  the  neglect  to  give  notice;  and,  secondly,  that  the  plaintiff  had  not  given 
sufficient  prima  facie  evidence  of  the  want  of  notice.     The  defect  in  this  instance  seems  to 
have  consisted  rather  in  a  failure  in  the' measure  of  the  proof  than  in  the  subs' itution  of  se- 
condary for  original  evidence. 

f  Thus,  where  a  deed  has  been  lost  or  destroyed,  the  fact  must  be  proved.  If  two  or 
more  parts  have  been  •'xecuted,  the  loss  or  destruction  of  all  the  parts  must  be  established 
by  evidence ;  Bui.  N.  P.  254 ;  but  whenever  the  instrument  is  out  of  the  power  of  the  partyi 
secondary  evidence  is  admissible,  as  when  a  will  remains  in  chancery  by  order  of  the  court; 
Bul.N.  P.  214;   11  Co.  9<5. 

I  Hence,  where  a  letter  which  had  been  in  the  possession  of  the  defendant,  was  filed  in  the 
Court  of  Chancery  pursuant  to  an  order  in  that  court,  ii  was  ruled  that  secondary  evidence  of 
it  was  admissible,  it  being  in  the  power  of  either  party  to  produce  it  on  application  to  the 
Court;  Williams  v.  Mannings,  1  R.  &  M.  18. 


KM  STIDENCE.— Jlf(?d#  tf  proving  Fad$. 

hB  did  not  know  what  had  become  of  it,  but  he  believed  he  had  returned  it  to 
the  plaintiff.  The  clerk  to  the  plaintiff's  attorney  then  proved,  that  within  a 
few  days  of  the  trial  he  went  to  the  plaintiff's  house  to  search  for  the  policy, 
Th«  nak  when  the  plaintiff  showed  every  drawer  where  he  usually  kept  his  papers; 
Ipg  s^^'ch  jIjj^j  jjg  examined  such  drawers,  and  every  other  place  he  thought  it  likely  to 
for  the  bwt  g^^  g^^j^  ^  paper,  without  finding  it.  Held,  that  this  was  sufhcient  to  entitle 
applicable  *^®  plaintiff  to  give  a  secondary  evidence  of  the  contents  of  the  policy, 
to  some  4.  The  King  v.  ti|e  lNHABiTAifT3  of  Morton.  £.  T.  18^15.  K.  B.  4  M. 
known  or  &  S.  48. 

probable  Qa  an  appeal  against  an  order  of  removal,  it  was  necessary  to  establish  a 

place  in  res  gettlement  by  apprenticeship.  For  this  purpose  it  was  proved,  that  the  inr 
which  dili  denture  was  only  of  one  part;  and  that  upon  application  to  the  pauper,  who 
gence  may  was  then  ill  aqd  died  soon  afterwards,  to  know  what  had  become  of  it,  he  de- 
lta wed.  clared,  that  when  the  indenture  expired  it  wa;»  given  to  him,  and  he  burnt  it 
Where  the  ^^^S  since;  and  it  wa^  a)so  proved  that  inquiry  was  made  of  the  executrix  of 
loEflordes  the  master  who  said,  that  /he  knew  nothing  about  it.  Held  that  this  proof, 
traction  of  was  sufficient  to  let  in  parol  evidence  of  the  contents  of  the  indenture, 
the  papers  6.  Freeman  v.  Artrell.  M.  T.  1824.  K.  B.  2  B.  &  C.  496.  S.  P.  Brett^ 
bi ^rMum*  8TER  V.  Sewell.  H.  T.  L820.  K.  B,  S  B.  Sf  A.  300. 

ed/wy"  ^^^  Bayley,  J.  It  was  decided  in  Brewster  v.  Sewell,  (cited  supra)  that 
slight  evi  where  a  paper  is  useless,  so  that^its  loss  or  destruction  may  reasonably  be 
dence  of  presumed,  very  slight  evidence  of  its  loss  or  \i  est  ruction  is  sufficient  to  let  ia 
Iheir  lessor  secondary  evidence.  See  Rex  v.  North  Bedburn,  Caldccot^452;  Rex  v.  St. 
destraction  Sepulchre's  2  Bott;  362;  Nol.  P.  L.  465. 

tomiS^e  eW  ^'  ^^^  ^-  JohNson.  M.  T.  1805.  K.  B,  7  East,  65. 

dence  of  This  was  an  indictment  for  a  libel.  It  appeared  that  the  publisher  of  a 
their  con  public  register  had  received  an  anonymous  letter,  tendering  certain  political 
tents  admb  information  on  Irish  aHairs,  requiring  to  know  to  whom  his  letters  should  be 
**r'*c  T  ^®''®^*®^J  ^^  which  an  answer  was  returned  in  the  register;  afler  which  he  re- 
L  ^^1  J  ceived  two  letters  in  the  same  hand-writing,  directed  as  mentioned,  and  having 
the  mTbllsh*'^®  Irish  post-mark  on  the  envelopes,  which  two  letters  were  proved  to  be  in 
er  of  a  week  ^*^®  hand-writing  of  the  defendant,  the  previous  letter  having  been,  io  ike  best 
!y  paper  ap  heliefof  the  publisher^  destroyed.  This  was  holden  sufficient  ground  for  the  Court 
on  an  in  to  have  the  letters  read,  and  the  letters  themselves  containin^:  expressions  of 
dictment  the  writer,  indicative  of  his  having  se'nt  them  to  the  publisher  of  the  register, 
for  a  libel  j^  Middlesex,  for  the  purpose  of  publication:  the  whole  was  evidence  suffi- 
he  believed  *^*®"*  ^'^^  *^®  i^^y  *^  ^^^  ^  publication,  by  the  procurement  of  the  defendant  ia 
the  original  Middlesex. 

had  been  7.  Kensington  v.  Inglis.  H.  T.  1807.  8  East,  273, 

destroyed.  Action  on  a  policy  of  insurance.  In  this  cause  it  became  necessary  to  prove 
Or  where  f}^^^  ^  license  had  been  granted  by  a  colonial  governor.  It  was  shown  that, 
rr^io^the  «o  *^^®^  ^^®  license  had  been  used  it  had  been  returned;  and  the  secretary  swore, 
vemor  of%  ^^^^  ^^  ^^^  ^i^  custom  to  put  aside  such  licenses  amongst  the  waste  paper  in 
colony  the  office,  as  being  of  no  farther  pse;  that  he  supposed  that  he  had  disposed 
swore  that  of  the  license  in  question  in  this  manner,  and  that  he  did  not  recollect  wheth-^ 
*h  'd^  **"*  ^^  ^®  ^^^  ^^""^  '^  or  not,  though  he  did  not  think  that  he  had  found  it.  The 
mentin"  ^^"*'*  were  of  opinion,  that  the  evidence  satisfied  what  the  law  required  in 
question  .  *  ^®^  ^^  ^"  ^'  Cnstleton,  6  T.  R.  2*30.  where  it  appeared  that  ilicrc  were  twn  parts  of  an 
amooffst  indenture,  one  of  which  had  been  destro)^d,  and  the  other  delivered  m  Miss  T.,  to  whom 
waste  pa      ^^®  pauper  had  been  acsignod,  and  that  application  had  been  made  to  Miss  T.,   (who  was 

I  th 
office,  as 


pers  in  the  "^^  called,)  who  said  she  could  not  find  the  indenture,  and  did  nut  know  where  it  was,  the 
office    na      search  was  held  to  be  insufficient ;  see  1  c^tark.  J39. 


^^  X  ment ;  and,  in  case  of  apprentice  deeds,  what  sum  was  paid  with  the  apprentice,  and  ihat 

'  the  deed  bore  an  ad  valorem  stamp,  see  Goodicr  v.  Lake,  1  Atk.  446 ;  Bum,  J.   tit.   Poor, 

p.  366;  for  the  consciousness  of  a  defect  of  this  nature  may  have  been  a  motive  for  conceal- 
ing or  destroying  the  instrument.  Its  execution  must  be  proved  according  to  the  nature  of 
the  instrument;  if  a  deed,  by  means  of  an  attesting  witness,  or  by  proof  of  his  hand-wri  ing 
if  he  be  dead,  or  that  of  the  obligor,  if  the  deed  be  not  attested  in  the  manner  already  stated  ; 
snte,  tits.  Pond ;  Covenant ;  Deed. 
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respect  of  search;  and  established  with  reasonable  certainty,  the  fact  of  the 

license  being  lost.     It  wa&  not  (the  Court  observed)  to  be  expected  that  the 

vritnetts   should  be   able  to  speak  with    more  confidant  certainty  to  a   fact  to 

which  his  attention  was  not  particularly  drawn  at  the  time,  on  account  of  any 

iaiportance  being  supposed  to  belong  to  it.  ^  When  any 

(6)  JVb£ice  to  produce  highest  kind  of  proof  when  necessary,  and  to  whom  to  be  wniteo  m 

giten.  •    -L 

1.  How  V.  Hall.  T.  T.    1811.   K.  B.  14  East,  274.  net-ion  of 

Trover  for  a  bond  of  J.  W.     The  plaintiff  called  J.  W.,  the  obligee,  who  the  oppo 

was  proceeding  to  give  parol  evidence  of  the  obligation  in  question;  when  ob-«ite  partj, 

jection  was  taken  that  no  notice  to  produce  it  had  been  given,   and  upon  the    [   1^^  }. 

authority  of  Cowan  v.  Abrahams,  1  Esp.  N.  P.  C.  50.,  the  plaintiff  was  non- "condorjr 

•     J*  *•*        ^-j.i  •*  '-1  evidence  of 

8Uite|l.     Cn  a  motion  to  set  aside  the  nonsuit,  j^  content* 

Ix>rd  EUenborough   said:  the  question  is,  whether,  >yhere  the  form  of  the  j^  jnadinwei 
aclio  1  gives  the  defendant  notice  to  be  prepared  to  produce  the  instrument,  if  ble,  with 
nec<*ssary  to  falsify  the  evidence,  it  shall  be  necessary  to  give  him  ancaher  no- oat  previ 
tic^to  produce  it.     Supposing  the  thing  converted  had  been  a  book,  instead  of  <*"•  Pf®«»f  of 
abend,  could  not  trover  have  been  maintained,  without  giving  the  defendant*  "5'**^*,l* 
notice  to  produce  it?  *   The  plaintiff  is  to  show,  as  well  as  he  can,  what  the  in-  originar  ex 
strument  is  that  he  seeks  to  recover  as  his  own  from  the  possession  of  the  de-  cept  where 
fendant;  ai)d   if  he  give   a  wrong  description  of  it,  the  defendant   may  'Set  it  from  the  oa 
ri<»ht  by  producing  the  thing.     What  further  notice  can  be  necessary  to  show  'ore  of  ihe 
that  ihe  plaintiff  means  to  charge  the  defendant  with  having  possession  of  the  P''oc«e<'»ns» 
instrument  than  the  declaration  itself?  ^"'  P"^^  "* 

possession  of  the  instrarnent  has  notice  that  he  is  to  be  charged  with  the  possession  of  the 
instroroent;    as  in  the  case  of  trover  for  a  bond,  a  notlae  to  produce  it  is  onnecessary. 

2.  Rex  v.  Ackles.    1784.  K.  B.   1  Leach,  302.  So,  on  a 

This  was  an  indictment  for  obtaining  a  bill  of  exchange  from  the  indorsee,  P">««cotioB 
under  a  pretence  of  getting  it  discounted.     It  was  proved,  that  this  bill  bad  **'  *f««"ng 
been  a  few  days  before  the  trial  in  a  state  of  negotiation  in  the  hands  of  Mr.  atroment." 
J.,  and  that  a«ubp<]ena,  duces  tecum,  had  been  served  upon  him;  but  that  gen- A  counter 
(leman  did  not  appear,  nor  was  the  bill  produced  in  evidence.     It  was  submit- part  eiecn 
ted,  on  behalf  of  the  prisoner,  that  the  bill  itself  ought  to  have  been  produced  **'!  ^7  ^^^ 
in  evidence.     Forihe  prosecution,  it  was  contended,  that  as  it  was  proved  that  P"'^'J^  .7 
the  bill  was  in  the  hands  of  Mr.  J.,  who  had.  been  served  with  a  subpoena  to^jj^^    j„,| 
produce  it,  and  he   had  refused  to  comply,   parol  evidence  might  be  given  of  the  party 
Its  contents.     In  this  view  of  the  ca^e  the  twelve  Judges  unanimously  con-  who  exo 
Gurred.  cotes  it,  to 

3.  Burleigh  v.  Stibbs.  M.  T.   1793.  K.  B.  6  T.  R.  465.  Jx'Tt'o* 

There  was  an  averment  in  a  declaration,  on  the  stat.  9  Ann.  c.  9.  against  ©f  jho  oti,^^ 
the  master  of  an  apprentice,  for  not  inserting  the  true  consideration  in  the  in- part  which 
denture,  "  that  A.  B.,the  apprentice,  by  a  certain  indenture,  executed  on,  Stc,  i:  recites, 
put  himself  apprentice  to  the  defendant,  <^c."     It  was  holden,  that  it  mi^ht  be  ahhou^h 
proved  by  the  production  of  that  part  of  the  indenture  executed  by  the  defen-  "^  nonce 
dant,  in  which  it  is  recited  that  A.  B.  iiafl  put  himself  apprentice,  ^c.  "  to^oro ' 

4.  BoE,  D.  West,  v.  Davis.  E.  T.  1806.  K.  B.  7  East,  363.  ^oce  the 

This  was  an  action  of  ejectment,  ujion  a  clause  of  re-entry  in  a  lease,  on  original; 
non-payment  of  rent,  against  the  assijrnee  of  the  lease.     Proof  by  the  lessor    [  163   | 
of  the  counterpart  of  the  lease,  by  the  subscribing  witness,  was  holden  suffi-Bui  apinst 
cient  proof  of  the  holding,  upon  the  condition  of  re-entry  in  case  of  non-pay- *^ 'I'i'^d  por 
ment  of  rent.     See  8  Ei»st,  -187.  son,  nnless 

5.  Anon.  M.  T.  1701.  K.  B   1  Salk.  2»7;  S.  C.  6  Mod.  2^25,  pfivity."  *° 

Per  Holt,  C.  J.     In  a  case  in  my  Lord  Hale's  time,  between   Combe  and  ^  cooiiter 
Wayo,  a  counterpart  of  an  ancient  deed  was  admitted  as  evidence  of  the  deed,  piirt  cannot 
and  the  special  verdict  Avas  drawn  up  as  finding  the  deed,  with  a  prout  patet  by  be  read  in 
the  counterpart,  which  he  said  was  done  to  preserve  the  precedents;  and  now®V^*"'® 
by  all  the  Court,  the  counterpart  of  a  deed,  without  other  circumstances,  ^'^^j"^^^ 

*  Or  on  trials  for  treason,  .when  the  prisoner  has  been  proved  to  be  in  possession  of  the  ||,e  want  of 
original ;  Rex  t.  Moore,  6  East,  4^2].  n.;  Rex  v.  Layer,  6  T.  R.  863.  ^1^^  o^'C^*^*^ 
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•rproTiog  in  not  mifficient  eTidence,  unless  in  case  of  a  fine,  in  which  case  a  coun- 

it  to  be  ia  tcrpart  is  good  evidence  of  itself.  See  12  Vin.  Ab.  27.  404;  2  T.  R.  41 ;  2 
tbepotsM    ^^J[   ^j    ^  * 

IlUveraVptr^-  HiNE  V.  Beaumont.  E.  T.  1822.  C.  P.  3  B.  &  P.  288;  S.  C.  7  Moore, 
ty.and  that  112.  S.  P.  Roberts  v.  Bradshaw.  E.  T.  1815.  1  Stark.  28.  S.  P.  AcK- 

h«badQo  LAND  V.  Pearce.  H.  T.   1811.  2  Campb.  599.  over-ruling  Langdoic  v. 

ti6e  to  pro  Halls.  T.  T.  1804.  5  Esp.  156. 

Nottco^to  '^^  ^**Py  o^^Ln  original  letter,  giving  notice  of  the  dishonour  of  a  bill,  is 
prodnoo  a  ^^^^Q^i^ihle  in  evidence,  without  notice  to  produce  the  original  letter.  Abridg- 
notieo  ii  ®<1  ^nle,  vol.  iv.  p.  559;  see  some  judicious  remarks  on  this  cas^,  1  Stark.  Ev. 
Dot  r^ai     974,  and  post,  tit.  Notice. 

•ite.  7.  Cotes,  ^tit  torn,  v.  Winter,  E.  T.  1789.  K.  B.  3  T.  R.  306.  The  Attor- 

iiS^***i  ^*^  General  v.  Le  Merchand.   1722.  Exch.  2  T.  R.  201.  n. 

en  to'tho^*'^  Debt  on  the  post-horse  duty  act.  The  declaration  alleged,  that  the  defen- 
advene  par  ^^^^  ^^^  licensed.  Notice  to  the  defendant's  attorney  to  produce  the  license 
ty*fl  attor  was  proved;  but  it  was  objected  that,  as  this  was  a  penal  proceeding,  notice  to 
noy  saffi  the  defendant  himself  should  have  been  given.  The  Court,  without  argument, 
cef ,  even  decided,  that  notice  to  the  defendant's  attorney  or  agent  was  sufficient. 
wpoaal  aog    The  Attorney  General  v.  Le  Merchant.  H.  T.  1772.  Exch.  1  Leach^ 

•  300.  n;  S.  C.  2  T.  R.  201.  n. 

Or  in  erimi  ^  ^^®  ^^^^  of  an  information  against  one  Le  Merchant,  on  7  Geo.  1 .  c.  21., 
nal  proceed  for  importing  tea  directly  into  Guernsey,  it  appeared  that  the  defendant  had 

T;  written  several  original  letters  to  one  Channon,  a  witness  on  the  trial.     Chan* 

164  ]  non  became  a  bankrupt;  but  these  letters  were  proved  to  have,  come  again  in- 
to the  defendant's  possession,  by  virtue  of  an  order  of  the'  Court  of  Chancery, 
to  deliver  to  him  all  letters  and  papers  seized  under  Channon's  commission. 
The  solicitor  of  the  Excise,  however,  had  contrived  to  take  copies  of  them 
while  they  were  in  the  hands  of  the  clerk  of  the  commission.  Notice  had 
been  given  to  tfie  defendant  to  produce  the  original  letters,  which  he  refused 
to  do.  The  Attorney  General  therefore  offered  to  read  the  copies  in  evidence. 
It  was  objected  thatj  being  a  criminal  prosecution,  the  defendant  was  not  bound 
by  the  notice  to  produce  evidence  against  himself,  and  therefore  the  copies 
could  not  be  read  in  evidence  against  him. 

Mr.  Baron  Eyre  thought  there  was  no  difference  in  this«point  between  civil 
and  criminal  cases,  and  he  admitted  the  copies  in  evidence;  not  on  the  idea 
of  the  defendant's  having,  aller  notice,  refused  to  produce  the  originals,  but 
because  they  were  the  best  evidence  which  the  nature  of  the  case  would  ad- 
mit of,  or  that  was  in  the  power  of  the  party  producing  them  to  give.     The 
B  t  nroof    ^^'^*^^  turned  entirely  upon  this  evidence,  and  the  jury  found  for  the  crown, 
•f  thedeli  '^^^^  argument  on  a  motion  for  a  new  trial,  the  Court  discharged  the  rule, 
very  of  a  9.  Rex  v.  Pearce.  T.  T.  1791.  N.  P.  Peake,  Rep.  75. 

paper  to  .  This  was  art  information  for  libel.  To  prove  the  defendant  the  editor  of  the 
theMrraat  paper  and  author  of  the  libel,  the  printer  was  called,  who  stated,  that  he  had 
of  the  de  ^^^  deUvered  the  original  MS.  to  the  defendant  himself,  but  that  he  had  deli- 
withoot  vered  it  to  his  own  servant,  who  proved  that  he  had  delivered  it  to  the  servant 
calling  the  ^^  the  defendant. 

servant.  Lord  Kenyon  said,  this  was  not  sufficient  evidence  to  enable  the  prosecutor 

wai  In  a  to  give  parol  evidence  of  the  existence  of  the  paper;  there  was,  therefore,  no 
^"'h*!*  6*'^"°^  ^^^  considering  the  defendant  as  the  author  of  the  libel. 
to  be  insoffi  *  ^"  order  to  render  a  notice  to  produce  available,  it  must  be  proved  that  the  original  in* 
eient  proof  >^'"™c^  i"  i"  ^®  hands  of  the  opposite  party,  or  his  attorney;  but  where  the  instrument  be- 
of  the  poe  longs  exclusively  to  the  party,  slight  evidence  is  sufficient  to  raise  a  presumption  that  it  is  in 
MStion  of  ^^'  possession,  as  in  Henry  v.  Leigh,  3  Campb.  502.  where  presumptive  evidence  having 
tiia  Daoer  ^^^^  given  that  the  defendant  had  obtained  nis  certificate  under  a  commission  of  bankrupt, 
br  the  da      '^  ^^  assumed  that  it  was  in  the  defendant's  custody. 

faodant  *  ^  Gordon's  case,  tried  at  the  Old  Bailey  Sept.  Session,  1784,  the  defendant  was  tried  for 

^^  the  murder  of  Colonel  Thomas  in  a  duel.     The  letter  from  Colonel  Gordon,  containing  the 

challenge,  was  carried  by  the  servant,  and  delivered  to  the  servant  of  Colonel  Thomas.  Co- 
lonel Thomaa's  servant  brought  a  letter  in  answer  back,  and  delivered  it  to  Colonel  Gor- 
don's aervant;  but  it  did  not  appear  that  the  letter  was  in  fact  ever  delivered  to  Colonel 
Gordon  himself,  yet  Mr.  Baron  Eyre  admitted  an  attested  copy  of  it  to  be  read  against  tha 
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10.  Baldnet  v.  RiTCHiB.  T.  T.  1816.  N.  P.  1  Stark.  5S8.  I  166  ] 

This  was  an  action  brought  against  the  owner^  for  goods  supplied  for  the  use  Though  in 
of  the  vessel*,  and  it  appeared  that  the  order  fyt  the  goods  was  in  the  posses- ■?"••*•••■ 
sion  of  the  captain*     It  was  held,  that  notice  to  the  defendant  was  sufficient  ^^^^'J^^'y^ 
to  warrant  the  reception  of  parol  evidence,  on  account  of  the  privity  between  gerrant  will 
them.  be  d««ai«d 

(c)   Time  ofgivir^  notice,  and  form  to  he  adopted.  th«  poMst 

1.  Dob  v.  Guy.  E.  T.  1816.  K.  B.  1  Stark.  283.  •'«»  ©^ ^ 

This  was  an  action  of  ejectment.     It  was  essential  tb  prove,  hy  parol  evi-  5«he*t![lt' 
dence,  a  lease .     The  plaintiff,  it  appeared,  had  served  upon  the  wife  of  the  Q,g^  ^^  ^|^ 
defendant's  attorney,  the  evening  before  the  trial,  a  notice  to  produce  it;  but  en  withio  a 
Lord  Eilenborough  held  the  notice  insufficient,  being  giiren  too  late,  reaionable 

2.  ExALL  V.  Partridge.  T.  T.   1799.  K.  B.  cited  1  Stark.  283;  S.  C.  not^'mtl 

S.  P.  8  T.  R.  308.  ^m^  b^ 

Action  of  assumpsit  by  an  under-tenant  against  his  landlord,  for  money  pt^i<l  thrd«flii  J 
to  the  use  of  the  latter.     A  lease  of  the  premises  demised  was  requisite  to  be  ^t's  attor 
be  proved  to  be  in  the  possession  of  the  adverse  party.     No  notice  to  produce  ney  that  he 
had  been  given,  but  a  witness  acknowledged  he  had  it  in  his  pocket.  actaallj 

Lord  Kenyon  told  him  he  need  not  produce  it,  and  that  it  was  incumbent  "•■  **"•  *^ 
on  the  other  party  to  give  notice  in  time,  in  order  to  afford  an  opportunity  <>f  Ccmrt°will 
producing  the  attesting  witness.  110I  ^[^ 

pense  witti  the  necessity  of  a  reasonable  notice. 

3.  Smith  v.  Young.  T.  T.  1808.  K.  B.  1  Campb.  440.  [•  j^e  1 

Per  Lord  Eilenborough .     I  may  make  a  demand  in  words,  and  a  demand  Th«  noiice 
in  writing;  and  both  being  perfect,  either  may  be  proved  as  evidence  of  the  may  be  ei 
conversion.     If  the  verbal  demand  had  any  reference  to  the  writing,  to  be  sure  »j»«'  in  wri 
the  writing  must  be  produced;  but  if  they  were  concurrent  and  independent,  I*«°«»  <>»  *»y 
do  not  sec  how  adding  the  latter  could  supersede  the  former,  or  vary  the  mode  P*[?  '  ^^  *^ 
of  proving  it.     See  1  Esp.  ^J03 ;  7  Esp.  455.  ten  and  "^Z 

(d)  Effect  of  s:iving  notice.  notice  has 

1.  Saves  V.  Kitchen.  M.  T.  1794.  K.  B.  1  Esp.  209.  beengiveo. 

In  an  action  for  goods  sold,  the  defence  was,  that  they  had  not  been  sold  toP^^o^  ?f»» 
the  defendant,  but  to  one  H.     The  defendant  gave  notice  to  the  plaintiff  to^^Jf  "^f 

ErisoD^r,  and  left  it  with  the  jury  as  legal  evidence,  if  they  were  of  opinion  that  the  ortginal  ■•"*••* 
ad  ever  reached  the  prisoner's  hands.     Mr.  Baron  Hotham  concurred.  Mr.  Justice  Gould 
thought  tliat  positive  proof  ought  to  have  been  given  that  the  original  bad  come  into  the  pri- 
soner's possessions  and  cited  Francis's  case,  G  State  Trials. 

Proof  that  a  deed  came  into  the  hands  of  the  defendant's  brother,  under  whom  the  de- 
fendant claimed,  was  held  to  warrant  the  reading  of  a  copy;  Bui.  N.  P.  254, 

•  And  where  a  solicitor  proved  that  he  had  been  employed  by  the  defendant  to  solicit  bit 
certificate :  and,  that  looking  at  bis  entry  of  charges,  he  had  no  doubt  the  certificate  was  al- 
lowed, this  was  held  to  be  proof  of  the  certificate  lyiving  come  to  the  defendant's  hands ; 
see  ante,  toI.  iii.  p.  905 ;  and  ante,  164.  So,  in  an  action  against  the  sherifi;  a  notice  to 
bis  attorney  to  produce  a  writ  which  has  been  returned  to  the  under  sherifiT  while  the  defen- 
dant was  in  office,  is  sufficient;  Taplin  v.  Alty,  3  Bing.  164;  so  also  notice  to  a  defendant 
to  produce  a  check  drawn  by  him,  and  paid  by  his  banker,  is  sufficient  to  entitle  the  plaintiff 
to  give  secondary  evidence  of  its  contents,  although  the  check  remains  in  the  banker's  bands; 
Partridge  v.  Coates,  1  R.  A  M.  156.  But  where  a  paper  has  been  delivered  to  a  third  per- 
son, under  whom  the  defendant  justified,  and  by  whose  directions  he  acted,  a  notice  to  pro- 
duce served  upon  the  defendant  is  not  sufficient  to  authorise  the  admission  of  secondary  evi- 
dence ;  Evans  v.  Sweet,  1  R.  &  M.  83.  But  see  Pritchard  v.  Symons,  B.  N.  P.  254. 
contra. 

t  But  notice  to  produce  a  letter  served  on  the  attorney  of  the  party  on' the  evening  next 
but  one  before  the  trial  was  ruled  to  be  sufficient,  though  the  party  was  out  of  England; 
Bryan  r.  Wagstaff,  1  R.  4r  M.  327.  And  a  notice  served  on  the  10th  of  April,  the  trial  be- 
ing on  the  14th.  was  adjudged  to  be  sufficient  to  let  in  secondary  evidence  of  letters  wriUen 
eighteen  years  back,  and  addressed  to  the  defendant,  a  foreigner,  at  his  residence  abroad  : 
Drabble  v.  Donner,  1  R.  &M.  47.  »  b      » 

t  The  usual  course  is,  botii  in  the  case  of  notices  to  produce  documents  upon  the  trial,  and 
m  givmg  notice  to  quit,  or  notice  of  the  dishonour  of  a  bill  of  exchange,  to  make  out  duplicate 
notices,  and  the  witness  who  servos  one  compares  them  with  each  other,  and  upon  tlie  trial 
proves  their  correspondence,  and  the  delivery  of  it  to  the  attorney  of  the  opposite  party: 
Jury  ▼.  Orchard,  2  B.  &  P.  41.  ^  trtr         tr     j  * 

A  notice  to  produce  a  particular  letter  must  specify  the  letter  intended ;  to  product  all  let- 
ten  IS  too  general ;  1  R.  It  M.  341.  w 
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GiTin^  no  produce  his  books,  for  the  purpose  of  ascertaining  whether  the  defendant  or  H. 

tice  to  pro  had  been  made  debtor?  The  di T(^ndant,  in  facr,  had  Leca  made  debtor,  and 
dace  A  du  ^j^j  ,jQt^  I ht- reticle,  choose  to  iiis[)ect  the  boviks  pursuant  to  the  notice.  It 
runientia  was  cnntcniied,  ihit  the  giving  notice  made  tiitm  cvicl<  .ict*  tor  the  opposite 
of  dn'adver  P^''^^  >  hut  lord  Kf.nvon  hcid,  that  il'onc  j-arty  raiiS  lor  the  ether  party's 
sary  doe«  bo.  ks,  hut  when  they  are  pioduc*  d  di  chnes  using  tiunn,  the  mere  calling  for 
not  make  it  them  will  ncU  make  them  cvidi'iicc  for  the  adverse  party,-  though  their  non- 
evidunce      production  might  be  mailer  of  observation  lor  counsel. 

for  him.  o^  SiDC'.vAVS  V.  Dyson.  T.  T.  1817.  K.  H.  2  Stark.  49.  Graham  v.  Dyster. 
^  j^fg^j  M.  T.  1816.  K.  B.  2  Stark.  23. 

ant,  Hiiho*  ^^  ^he  cross-examination  of  one  of  the  plaintiif's  whnesses,  the  defendant's 
he  luitf  giv  cnunscl  rc'c^uired  the  production  of  the  pluintiii''s  books,  notice  having  been 
en  notice  to  given  for  that  purpose.  The  plaintilF  refused  to  produce  them  in  that  stage  of 
the  udveMe  j^g  husint  ss,  belbre  the  defendant  had  gone  into  his  case.  The  defendant's 
d'*c^  '^^^'^  counsel  ihen  pre  pused  to  give  parol  evidence  of  the  entries;  but  Lord  EUea- 
ticular  do  horough  said,  th'-U,  in  strictness,  the  evidence  could  lYot  be  anticipated,  although 
cuinent,  it  was  rigorous  to  insist  up6n  the  rule,  and  a  close  adherence  to  it  might  be 
cannot  in     productive  of  inconvenience. 

sift  Dpon      the  prodaction,or  give  parol  evidence  of  the  contents,  until   the  plnintiiT's  case  haa  been 
closed, 
[    167  I  3.  WnARsoN  v.  Routlf.dge.  E.  T.  1805.  5  Esp.  235. 

Unless  (he  Per  Lord  Ellenborough.  You  cannot  ask  for  a  book  of  the  opposite  party,- 
inatrutnent  and  be  determined  upon  the  inspection  of  it,  whether  you  will  use  it  or  not. 
for  a*d        If  you  call  for  it  you  make  it  evidence  for  the  other  side,  if  they  think  fit  to 

apected.       "^®  *^' 

{e)  EJfecl  cf  tririyig  notice  to  produce, 

1.  GoRDOv  V.  Secrktan.  T.  T.  1807.  K.  B.  8  East,  513.  overruling  Hex  v. 
MiDDLERoY.  T.  T.  1787.  2  T.  R.  41 ;  S..C.  1  Eap.  196. 
Although  This  was  an  action  on  a  policy  of  insurance.  -The  plaintiff  produced  an 
the  inatru  agreement  between  himself  and  a  stranger  to  the  defendant,  in  pursuance  of 
bo  prudoe  notice  from  the  defendant,  in  ordef  to  show  that  the  plaintifi'had  no  interest  inf 
•^  ""^®' "^  the  suhject  matter  insured.  It  was  contended,  on  the  authority  of  Rex  v. 
execiT/ion^  Middleroy,  2  T.  R.  41.  that  as  the  instrument  came  out  of  the  adversary's  pos- 
inoat  be      session   no  proof  of  execution  was  requisite. 

proved  in  But  Lord  Ellenborough  said,  that  the  case  of  the  King  v.  Middleroy  had 
the  usual  been  much  questioned  at  the  time,  and  since  over-^ruled;  and  that  the  produc- 
manner  by  ^JQn  of  an  instrument  at  the  trial,  in   pursuance  of  a  notice,  would   not  super- 


the  attest 
log  witoesis. 


sede-the  necessity  of  proving  it  by  one  of  the  subscribing  witnesses,  as  in  ordi- 
nary cases.  And  Mr.  J.  Lawrence  added,  that  this  point  had  been  so  ruled 
by  Lord  Kenyon,  in  a  subsequent  case,  where  the  adverse  party,  having  no- 
tice to  produce  a  written  instrument,  produced  it  accordingly  at  the  trial;  and 
Lord  Kenyon  held,  that  the  party  who  called  for  it  was  bound  to  call  one  of 
the  subscribing  witnesses  to  prove  the  execution. 

2.  Pearce  v.  Hooper.  T.  T.  1 8 10.  C.  P.  3  'Jaunt.  60.  S.  P.  Orrv.  Mor- 

icE.  M.  T.  1821.  C.  P.  3  B.  &  B.  1:39. 

Unleaa  This  was  an  action  of  trespass;  and  the  question  at  the  trial  was,   whether 

the  party     the  place  in  which  the  trespass  was  alleged,  belonged  to  the  plaintiff  as  part  of 

producing    a  certain  estate;  the  defendants  gave  notice  to  the  plaintiff  to  produce  a  deed 

the  deed  up  of  conveyance,  in  which  the  estate  had  been  conveyed  to  the  plaintiff  by  a  de- 

00  notice     scription  limited  to  a  number  of  acres,  which  it  was  said,  would  necessarily  ex- 

ed  of  a  be    <^ludethe  place  in  question.     The  plaintiff  produced  the  conveyance,   and,  on 

neficial  in    the  authority  of  the  cases  before-mentioned,  it  was  ruled  that  tlye  defendant  ought 

tereat  under  to  prove  the  execution,  which,  as  he  was  not  prepared  to  prove,  the  instrument 

>U  could  not  be  received  in  evidence;  but,  on  a  motion  ailerwards  for  a  new  trial. 

The  Court  of  Common  Pleas  were  of  opinion,  that  it  was  hot  necessary  for  the 

defendants  in  this  case,  to  call  the  attesting  witness  to  prove  the   execution. 

The  court  admitted,  that  the  mere  possession  of  an   instrument   by  one  party 

cannot,  in  general,  absolve  the  other  party  who  calls  for  it  from  the  nesessitjr 

of  producing  the  attesting  witneis.     ^'  An  instance  to  illustrate  this/'  said  the 
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Chief  Justice,  ''  had  been  properly  put  in  the  case  of  a  will,  cited  in  Gordon  f  168  ] 
y.  Secretan;  for,  supposing  that  an  heir  at  law  is  in  possession  of  a  will,  and  the 
devisee  brings  an  ejectment,  and  calls  on  the  heir  to  produce  the  will,  there 
the  heir  claims  not  under  the  will,  but  against  the  will;  and  it  would  be  hard 
that  the  will  should  be  taken  as  proved  against  him  because  he  produces  it. 
But  that  is  very  diiTerent  from  the  case  where  a  man  is  called  upon  to  produce  a 
deed,  under  which  he  holds  an  estate.  The  defendant  (added  the  Chief  Jus- 
tice, with  reference  to  the  case  then  before  the  court)  has  no  interest  in  the  fee- 
simple  of  the  estate,  if  this  deed  does  not  convey  it;  if,  then,  he  produces  the 
deed  under  which  he  claims,  shall  it  not  be  taken  to  be  a  good  deed  (so  far  aa 
relates  to  the  execution)  as  against  himself?  The  other  judges  concurred  in 
opinion,  and  a  new  trial  was  granted."* 

3.  Knight  v.  Martin.  M.  T.  1818.  C.  P.  Gow.  27. 
Per  Dallas,  C.  J.     When  the  instrument  comes  out  of  the  possession  of  a  Or  both  par 
party  who  claims  the  same  interest  as  the  plaintiff,  by  whom  notice  to  produce  ties  claim 
the  instrument  is  given,  then  I  think  it  is  not  necessary  to  call  the  subscribing  an  interest 
witness  to  prove  the  execution  of  it.     But'  if  the  interests  of  the  party  produc-  pnder  the 
ing,  and  of  hira  who  calls  for  the  production,  are  adverse,  the  execution  of  the  "^ff^^ent. 
deed  must  be  proved  in  the  ordinary  manner.  party^after 

4.  Crisp  v.  Anderson.  E.  T.  1815.  1  Stark.  35.         .  notice  refa 

Action  for  work  and  labour.     A  written  agreement  was  proved  to  be  in  the  sen  to  pro 
hands  of  the  defendant,  and  notice  had  been  given  him  to  produce  it.     On  the  doce  an 
plaintiff  offering  a  copy  of  the  contract,  it  was  objected  that,  before  an  un- ■85««™®'**» 
Stamped  copy  could  be  read,  it  was  necessary  to  prove  that  the  original  agree-  >*  "  ^  "^ 
ment  was  stamped.  J^  againrt 

LfOrd  Ellenborough  held  that,  as  right,  the  party  who  refuses  (ader  notice)  him  that  it 
to  produce  it,  it  is  to  be  presumed  that  the  agreement  is  stamped;  but  that  the  is  properly 
parly  refusing  was  at  liberty  to  prove  the  contrary,  stamped. 

3d.   Presumptive  evidtTice  when  admissible^  and  its  effeci,'\  [  1^^  J 

*  The  result,  therefore,  at  present,  appears  to  be  that,  when  a  party  to  a  Fuit,  in  pursu<< 
ADce  of  a  notice,  produces  an  instrument  to  which  he  ia  a  party,  and  under  which  he  claims 
a  beneficial  estate,  it  wiil  not  be  neccssarv  that  the  other  party,  a  stranger  to  the  instrument^ 
should  call  an  attesting  witness  to  prove  tne  execution  ;  but  that,  in  other  cases,  the  execu- 
tioD  ought  to  be  regularly  proved  by  the  party  who  oilers  the  instrument  as  part  of  his  esi- 
'  denoe  in  the  cause. 

t  All  evidence  iatrodaced  to  a  coart  of  jostice  either  leads  directly  to  establish  the  fact 
in  controversy,  or  affords  a  groand  from  whence  we  may  infer  the  existence  of  it  The 
ono  is  called  positive,  the  other,  presomptive  proof.  The  first  arises  where,  admitting  the 
preliminary  proof  as  valid,  viz.  the  credibility  of  a  witness,  or  the  anthenticity  of  a  seal  or 
writing,  the  existence  of  some  fact  is  an  immediate  and  necessary  conclasion  from  the  evi- 
dence. The  other  species  of  proof  does  not  generally  afibrd  a  direct,  and  in  no  ease  a  ne^ 
ceasary  inference  of  the  fact;  bat  only  a  probability,  more  or  less  strong,  according  to  the 
circumstances  from  which  it  is  deduced.  For  instance,  if  a  person  should  swear  that  he 
saw  A.  at  n  certain  hour  of  a  particular  day  on  the  Royal  £zchaDge.  The  testimony  is  di- 
rect and  positive,  and,  if  we  give  credit  to  the  witness^  affords  an  immediate  and  necessa- 
ry conclasion  of  the  existenee  of  the  fact.  But  if  the  witness  could  only  sWear  that  he 
■aw  a  person  whom  he  believed  to  be  A.,  or  that  he  heard  B.  declare  he  had  seen  him,  of 
that  it  was  the  invariable  custom  of  A.  to  be  on  the  exchange  at  that  hour,  the  inference  here 
famished  is  merely  as  to  the  other  facts,  viz.  the  belief  of  the  witness  that  he  saw  A.,  what  he 
heard  B.  say,  or  A.'s  general  practice;  circumstances  which,  although  they  may  lead  as  to 
presume  that  A.  was  actaally  on  the  spot,  afibrds  subjects  of  discussion,  and  are  liable  to 
doubt  and  contradiction. 

As  the  premises  from  which  conclusions  of  a  presumptive  nature  may  be  drawn  pretent 
all  the  variety  of  cases  to  be  concoived  between  the  nearest  approximation  to  certainty  and 
bare  possibility,  rules  have  been  established  to  define  the  limits  of  reasonable  and  improba- 
t)le  presumption^  and  to  point  out  the  proper  objects  of  deliberation  in  a  coart  of  justice. 

There  appear  three  distinguishable  species  of  presumptions  in  law;  first,  such  as  are  violent 
and  afibrd  competent  legal  evidence;  secondly,  such  as  are  proper  subjects  of  deliberation 
for  a  jury;  and,  thirdly,  such  as  are  inadmissible. 

As  tu  the  first  species;  let  us  suppose  it  were  to  be  proved  that  a  certain  ship,  one  of  a 
fleet  of  two  hundred  West  Indiamen,  had  entered  the  docks  on  her  homeward  voyage,  and 
it  appeared  in  evidence  that  the  whole  fleet  had  come  safely  to  anchor  at  Black  wall,  and 
that  one  hundred  and  ninety-nine  of  the  number  had  actually  passed  into  the  basin,  as  soon 
as  the  tide  would  admit,  but  nothing  coald  be  certainly  known  of  the  remaining  ship.  The 
evidence  in  this  case  would  not  be  positive  as  to  the  fact  to  be  proved.    A  bare  possibility 
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When  a  (A)  General  rule  as  to  legal  presumptions. 

lann^'be  ^'  Gibson  v.  Hunter.  E.  T.  179 4..Dom.  Prac,  2  H*  B,  296. 

proTed  ^^  ^^^  submitted  as  a  general  rule  on  a  writ  of  error,  and  sanctioned  by  the 

that  which  n^ajority  of  the  judges,  that  it  is  sufficient,  if  the  circumstantial  evidence  be 
r  170  "I  such  as  may  ailbrd  a  fair  and  reasonable  presumption  of  the  facta  to  be  tried; 
comefl  near  and  if  the  evidence  has  that  tendency  it  ought  to  be  received,  and  lefl  to  the 

CMt  to  the  ^oold  exist  that  one  of  the  fleet  might  have  gone  down,  by  some  extraordinary  accident 
proof  of  ^  on  entering,  or  before  she  could  be  allowed  lo  enter  the  dock  gates,  and  that  might  have 
the  fact  18  been  the  identical  ship  in  qoeslion.  Bot,  unless  some  circumstance  could  be  shown  to 
tne  proof  of  g||.QDg(),QQ  so  slight  a  supposition,  the  cTidence  would  be  conclusive  to  the  contrary,  as  af- 
file circam  fordin:;  that  violent  presumption,  on  which  it  is  sometimes  expedient  to  actus  on  a  certain- 
Blancea  that^y^  ^tom  the  nature  of  things  and  the  necessities  of  human  afiairs.  CourtB  of  justice  adapt 
necessarily  their  proceedings  to  the  general  practice  and  understanding  of  mankind;  to  exact  a  greater 
or  naaaliy     degree pf  certainty  would  not  only  be  inconvenient,  but  frequently  impracticable. 

Next,  if  we  suppose  that  the  fleet  had  been  dispersed  in  a  gale  of  wind,  and  several  of  the 
ships  taken,  that  some  were  good,  others  indifferent  sailers;  some  took  a  coarse  likely  to 
fall  within  the  range  of  enemy's  cruizers,  others  steered  in  a  diflerent  direction;  all  these 
and  similar  circumstances,  when  applied  to  individual  ships,  the  safety  of  which  it  was  re- 
quired to  prove,  might  aflbrd  cases  of  presumption  analogous  to  those  doubts,  which  are 
daily  submitted  to  the  consideration  of  juries.  They  consist  of  premises,  from  which  the 
minds  of  men  will  sometimes  draw  different  conclusions-,  according  to  the  extent  or  correct- 
I  ness  of  their  knowledge  and  information,  to  their  peculiarities  of  thinking,  or  faculties  of 
r  reasoning,  which  often  produce  essential  differences  in  the  estimates  they  form  of  probabili- 
I  ties.  But,  thirdly,  a  case  may  be  imagined  within  the  limits  of  possibility,  where  the 
presnmptioo  would  be  in  violation  of  probability.  Thus,  if  more  than  half  the  fleet  had 
gone  down  in  a  hurricane^  or  had  been  wrecked  in  a  gale  of  wind  on  a  lee-shore* 
such  circumstances,  it  is  obvious,  would  not  admit  of  any  reasonable  presumption 
that  any  one  unknown  ship  had  arrived  in  safety  at  her  destination.  For  the  proba- 
bility would  lie  on  the  other  side,  and  it  would  become  a  court  of  justice  to  dismiso 
fltich  a  point  from  further  consideration,  without  permitting  the  judgment  of  a  jury,  in  leao 
palpable  instances  of  this  nature,  to  be  exposed  to  any  fallacies  or  elaborate  sophistry  by 
which  it  might  be  ensnared.  And  such  are  the  cases  in  which  it  will  be  found  that  pre- 
fumptife  evidence  is  rejected. 

Probable  or  doubtful  cases  are  those  in  which  the  jury  deliberate  on  the  strength  of  tho 
presumption  or  weight  of  evidence;  and,  having  struck  a  fair  balance,  decide  according  to 
the  preponderancy.  Gilbert  lays  down  some  rules  in  aid  of  the  judgment  on  this  subject* 
which  would  naturally  suggest  themselves  to  every  reflecting  mind;  such  as  the  following* 
"  that  in  contrary  proof:),  if  men's  swearing  can  be  reconciled,  such  interpretation  shall  be 
put  upon  it  as  may  make  them  agree,  because  every  body  should  besuppo^^ed  to  swear  the 
truth,  and  no  man  shall  be  intended  to  swear  a  manifest  perjury;  one  affirmative  witness 
countervails  the  proof  of  several  negative,  because  the  affirmative  may  swear  true,  and  the 
negative  also;  for  the  negatives  may  commonly  be  thnt  they  know  nought  of  the  matter, 
the  affirmative  swears  that  it  is;  and  so  the  affirmative  may  be  true,  and  the  negative  also. 
If  a  witness  be  produced,  and  another  destroys,  but  a  third  supports  his  credit,  the  credit  of 
the  first  witness  is  to  be  supported  in  proportion  to  the  credit  of  the  first  and  third  witness  to 
the  second;  M'Nally's  Rules  of  Evid.  578.  In  criminal  cases,  the  jury  is  directed  not  to 
weigh  the  evidence;  but,  if  it  is  at  all  doubtful,  to  acquit  the  prisoner;  a  very  humane  rule* 
fortified  by  the  presumption  that  every  man  is  innocent  till  his  guilt  appears. 

Violent  presumptions  may  be  distinguished  from  the  last  by  this  criterion;  that  in  the 
former,  where  the  circumstances  clearly  appear,  the  balance  is  notat-all  equivocal;  but,  in 
the  latter,  there  is  room  for  deliberation  and  suspense. 

The  operation  of  the  principle  by  which  evidence  is  rejected,  as  falling  without  the  limits 
of  reasonable  presumption  or  probability,  is  obvious  in  many  familiar  instances.  Tbas, 
the  rule  that  general  character  shall  not  be  inquired  into  in  a  civil  question,  and  the  ad- 
mission of  such  evidence  in  a  criminal  one  is  a  striking  example  of  the  comparative  degrees 
of  presumption;  the  one  case  affording  a  proper  subject  for  a  jury,  and  the  other  excluded 
from  their  consideration  as  devoid  of  probability.  The  various  circumstances  under  which 
plaintiffs  are  nonsuited  generally  proceed  on  the  insufficient  and  admissible  nature  of  the 
presumption  furnished  by  the  evidence.  In  farther  illustration  of  this  subject,  we  may  ad- 
Tert  to  the  rules  with  respect  to  hearsay  evidence.  This  species  of  testimony  is  excluded* 
•  not  solely  because  the  original  witness  of  the  fact  may  be  sworn  and  cro&s-examined,  which 
is  sometimes  impossible,  but  because  his  bare  assertion,  however  positive,  does  not  import 
a  probability  of  sufl!icient  strength  to  commaad  our  belief,  or  to  be  repeived  as  satisfactory 
proof  of  the  truth.  This  will  sufficiently  appear  if  we  reflect  on  the  inconsiderate  habits  of 
.speaking,  and  the  numerous  instances  of  misapprehension  and  inadvertence,  not  to  say  wil- 
ful deceit,  which  may  be  discovered  in  the  common  declarations  of  mankind,  Such  is  the 
foundation  of  the  general  rule;  different  exceptions  may  be  attributed  to  the  nature  of  the 
subject,  or  the  peculiar  circumstaneea  of  the  speaker,  which  raise  a  stronger  presamptio* 
than  in  ordinary  cases  of  his  rerasity. 


EVIDENCE. — Bij  presumptive  evidence.  Ill 

coniside ration  of  the  jury,  to  whom  alone  it  belongs  to  determine  upon  the  pre- attend  such 
cise  force  and  cfFect  of  the  circumstances  proved,  and  whether  they  are  suffi- facts,  and 
ciently  satisfactory  and  convincing  to  warrant  them  in  finding  the  fact  in  issue.  ^^^  called 
presampUonB,  cot  proofs,  for  they  stand  instead  of  the  proofs  till  the  contrary  is  established. 

2.  Rex  v.  Smith.  1825.    1  Ry.  Sc  Moody.  N.  P.  C.  295.  [  l^^l  ] 
Two  prisoners  were  indicted  for  stealing  two  horsea,  and  the  c&se  against  ^°*  oftha 

them  consisted  entirely  of  evidence  to  show,  that  both  the  horses  were  found  ™*q"^ 
soon  after  the  robbery,  in  the  joint  possession  of  the  prisoners;  and  it  appeared  {-^jng  occw« 
that  the  horses  had  been  stolen  on  different  days,  and  at  different  places.  in  cases  of 

Littledale,  J.,  compelled  the  prosecutor  to  elect  on  which  of  the  two  stealings  larceny, 
he  would  proceed;  and  his  lordship  observed,  that  the  possession  of  stolen  pro- ^•'cre,  op 
perty  soon  after  a  robbery  is  not  in  itself  a  felony,  though  it  raises  a  presump-J^  P'^°*^  ®^ 
tion  that  the  possessor  is  the  thief;  it  refers  to  the  original  taking,  with  all  its  bafing  "^ 
circumstances.  been  com 

mitted,  and  the  property  shortly  afterwards  foand  in  the  possession  of    the  prisoner,  it  is  . 

presanoed  that  be  obtained  it  feloniously,  unless  he  proves  how  he  came  by  i\.*  ^^r  **  *■•■ 

3.  The  Kixg  v.  Dixon.  T.  T.  1814.  K.  B.  3  M.  *  S.  15.  priocYpre 
Indictment  against  defendant,  who  was  employed  to  make  bread  for  the  Mi-  {Jj^j  whew 

litary  Asylum,  which  charged  that  he  delivered  to  J.  H.  divers,  to  wit,  297  a  man  is 
loaves,  as  for  good  household  bread,  for  the  use  and  supply  of  the  said  asylum,  charged 
and  the  children  belonging  thereto;  whereas  the  said  loaves  were  not  good  with  doiof 
household  bread,  but  contained  divers  noxious  and  unwholesome  materials,  JJ|j*^*|U  r 
not  fit  for  the  food  of  man.  probable 

Lord  Ellenborough,  C,  J.,  said,  it  was  a  universal  principle,  that  when  aconseqoen 
man  is  charged  with  doing  an  act,  of  which  the  probable  consequence  may  becea  may  be 
highly,  injurious,  the  intention  is  an  inference  of  law  resuUing  from  the  doing  highly  inja 
Ihe  act;  and  here  it  was  alleged  that  he  delivered  the  loaves  for  the  use  and  f*®"'  ^'^^ . 
supply  of  the  children,  which  could  only  mean  for  the  children  to  eat,  for  other-  ^^^"f^^"  "* 
wise  they  would  not  be  for  their  use  and  supply.  enee  of 

4.  The  King  v.  Inhabitants  of  Twynino.  H.  T.   1819.  K.  B.  2  B.  &  A.  law  result 

386.  lag  from 

On  an  appeal  from  the  sessions  it  appeared  that  seven  years  ago  the  pauper  *J«  doiof 
intermarried  with  R.  W.,  who  soon  after  went  abroad,  and  was  not  afterward*  ~  f So  t 
heard  of     In  little  more  than  twelve  months  after  she  intermarried  with  T.  B.    »•  *       J 

*  But  where  the  only  evidence  against  the  prisoner  was,  that  goods  which  were  sto- 
len sixteen  months  before,  weria  found  in  the  prisoner's  possession,  Bailey,  J.,  directed 

an  acquittal  withoat  calling  on  the  prisoner  for  his  defence  ;  Rex  v. »  1  Carr.   & 

P.  459. 

So,  we  have  seen,  ante,  vol.  ii'  p.  854,  355,  that  on  an  indictment  for  the  crime  of  nr- 
■on,  proof  that  property  which  was  taken  out  of  the  hoase  at  the  time  of  the  firing  was  af- 
terwards foand  secreted  in  the  possession  of  the  prisoner,  raises  a  presumption  that  the  pri- 
soner was  present  and  concerned  in  the  arson;  1  Phil.  E.  165;  1  East,  P.  C.  c.  5,  a.  9. 
p.  223.  The  baying  good«  at  an  nnder  value  is  said  to  be  presumptive  evidence  that  the 
bayer  knew  they  were  stolen. 

A  very  common  presumption  is  made  by  a  jury  in  favour  of  a  defendant,  from  the 
goodness  of  his  character;  see  ante,  151;  6  East,  84  ;  4  B.  &  ^  438;  15  East,  293; 
1  Stark.  121;  2  Stra.  1199;  2  Campb.85;  Holt,  242;  6  B.  &  C.  l9;  1  R.  &  M.;  N.  P. 
C.  149. 

t  And  whenever  an  act  is  in  itself  unlawful,  it  is  presumed  to  be  criminal  nntil  the 
contrary  appear.  Thus,  on  a  charge  of  murder,  malice  is  presumed  from  the  fact  of  kill- 
ing; and  if  there  are  any  circumstances  of  accident,  necessity,  or  infirmity,  of  which  the 
prisoner  would  avail  himself  in  excuse  or  extenuation,  they  ougbi  to  bo  proved  by  the  pri- 
tfoner  in  his  defence,  unless  they  arise  out  of  the  evidence  produced  against  him. 

So,  in  the  law  of  treason,  an  intention  to  kill  the  king  may  be  reasonably  inferred  from  a 
conspiracy  to  seize  his  person  and  imprison  him.  **  Experience  has  shown,"  says  Mr.  J. 
Foster,  196,  **  that  the  distance  is  very  small  between  the  prisons  and  the  graves  of  prin- 
ces." This  is  a  presumption  of  fact.  But  it  is  fully  settled  by  the  best  authorities,  that 
each  a  conspiracy  is  in  lawun  overt  act  of  compassing  the  king's  death,  and  in  itself  a  sub- 
stantive act  of  high  treason  within  the  statute  of  Edward  the  Third.  The  same  observation 
applies  to  other  acts,  which  have  a  less  immediate  and  direct  tendency  to  endanger  the 
king's  life,  such  as  entering  into  measures  in  concert  with  foreigners,  in  order  to  efiect  an 
invasion  of  the  kingdom;  this  is  also  an  overt  act  of  compassing  the  king's  death;  1  Fost. 
196  It  is  a  presumption  of  fact  so  obvious  and  undeniable,  that  the  law  has  adopted  it, 
aad  made  it  a  presumption  of  law. 


1  It  BVIDENCB.  —Mode  of  proving  Facts. 

Bat  in  all  with  whom'she  cohabited  from  that  time  for  the  remainder  of  that  period.  The 
cases  a  pre  Court  held  the  settlement  of  the  second  husband  to  be  that  of  the  woman  and 
■amption  children;  for  if  the  first  husband  was  alive  at  the  time  of  the  second  marriage, 
ses  in  favor  ^he  woman  was  guihy  of  bigamy;  and  the  presumption  of  law  is,  that  he  was 
of  inDo  not  alive,  when  the  consequence  of  his  being  so  would  be  that  another  person 
eence,  nn    had  committed  a  criminal  act. 

til  the  con  (B)  Particular  rule  as  to  PAVMENT.f 

tl'hl^h  d**  (    )    Particular  rule  as  to  property. 

WhereV  Armorie  v,  Delamire.  H.  T.  1720.  1  Stra.  505.  S.  P.  Graham  v.  Peat. 
party  is  in  H.  T.  1801.  K.  B.   1  East,  243.  S.  P.   Sutton  v.  Buck.  E.  T.  1809, 

possession,  C.  P.  2  Taunt.  302. 

the  pre  per  Pratt,  C.  J.     The  finder  of  a  jewel,  though  he  does  not  by  such  find- 

ih°t^h*^  h  "  *"S  acquire  an  absolute  property  or  ownership,  yet  he  has  such  a  property  as 
the  richt  of  ^^^^  enable  him  to  keep  it  against  all  but  the  rightful  owner,  and  consequently 
property. t   ^^7  mainl&in  recovery. 
[  173  ]  (D)  Particular  rule  as  to  grants,  deeds,  &c.§ 

*  So  it  is  a  legal  maxim,  that  "  omnia  presamantur  esse  rite  et  solemniter  acta  donee 
probetnr  in  contrarium;'*  and  therefore  it  is  a  general  presumption  of  law,  that  a  person 
•  acting  in  a  public  capacity,  as  a  peace  oHicer,  justice  of  the  peace,  constable,  &c.  is  duly 
anthorized  to  do  so;  Rex  v.  Vorelsl,  8  Cainpb.  432;  Gordon^a  case,  1  Leach,  515;  S.  C. 
1  East,  812,  815;  and  that  even  in  a  case  of  murder;  by  Luller,  J.  in  lierryman  v.  Wise, 
4  T.  R.  366. 

t  If  no  interest  had  been  paid  on  a  bond,  or  on  any  other  payment  made  on  accoont  of 
It,  for  20  years,  the  presumption,  we  have  seen  (vol.  iv.  p.  642.)  is  that  it  has  been  paid; 
6  Mod.  22;  and  see  1  Burr.  434;  2  Str.  826;  2  Ld.  Raym.  1270;  I  Campb.  27;  2  id. 
827;  and  even  a  shorter  period,  coupled  with  other  circumstances,  such  as  a  subsequent 
settlement  of  accounts  belAveen  the  parties  in  which  do  mention  of  the  bond  was  made,  or 
the  like,  will  be  sufficient  to  raise  the  presumption;  1  T.  R.  270.  1  Campb.  27.  Dnt  tbif 
presumption  may  bo  rebutted  by  showing  that  the  obligor  has  been  abroad,  so  that  no  pro- 
ceedings could  be  had  in  order  to  compel  payment,  1  Stark.  101.  108;  by  any  evidence  of 
a  paym<»nt,  or  of  an  acknowledgment  of  the  debt  within  the  time  above-mentioned;  see  2 
Campb.  821;  so  that  a  judgment  has  been  satisfied  may,  it  seems,  be  presumed  in  like 
manner,  from  lapse  of  time;  1  Campb.  217.  But  in  all  other  cases,  if  a  debt  be  proved  to 
have  existed,  the  presumption  is  that  it  still  continues  unliquidated,  unless  the  contrary  be 
proved;  2rCampb.  60. 

t  Thus,  it  has  been  held,  that  an  agister  of  cattle  may  maintain  trespass  against  a  person 
for  wrongfully  taking  them  away;  2  Roll.  Abr.  tit.  Trespass,  (M.)  And  the  principle  ap- 
plies to  criminal  as  well  as  civil  cases.  On  a  prosecution  for  larceny,  the  property  of  the 
goods  may  bo  laid  in  the  person  who  had  possession  at  the  time  and  proof  of  the  mere  pos- 
session will  support  the  indictment.  This  ban  been  determined  in  the  case  of  a  bailee  of 
cattle.  Woodward's  case,  2  East,  P.  C.  568;  and  in  the  case  of  a  coachman,  who  drove 
the  stage-coach  by  which  the  goods  were  sent;  Dcakin's  case,  2  East,  P.  C.  653.  So,  (to 
give  another  example  in  a  civil  case)  in  an  action  on  a  policy  of  insurance,  Robertson  v. 
French,  4  East,  130;  the  more  fact  of  possession  of  a  ship  by  the  plaintiff,  as  owner,  is  sof- 
6cient  |)rt/7ia/a<;ta  evidence  of  ownership;  and  though  it  should  appear  on  the  cross-exa- 
mination of  one  of  the  witnesses  for  the  plaintiff,  that  the  plaintiff  derived  bis  ownership 
under  a  bill  of  sale  executed  by  the  witness  himself,  it  could  not  on  that  account  become 
*  necessary  for  the  plaintiff  to  produce  that  bill  of  sale.     The  proof  of  po9se?)sion  will  be  suf- 

ficient without  the  aid  of  any  documentary  proof,  unless  such  further  evidence  is  rendered 
necessary  in  consequence  of  some  contrary  proof  on  the  other  side. 

Proof  of  the  possession  of  land,  or  of  the  receipt  of  rent  from  the  person  in  possession,  is 
prima  facia  evidence  of  a  seisin  in  fee;  but  a  recovery  in  trover  for  a  parcel  of  lead,  dog 
out  of  a  mine,  afforded  no  evidence  of  the  plaintiff's  possession  of  the  mine;  Bol.  N.  P. 

§  If  an  old  feoffment,  or  other  original  couveynnco  at  common  law,  of  a  freehold  be  pro- 
duced, and  it  appear  that  possession  has  always  «cr.ompnn"n?«l  tho  doed,  li-vcry  of  seisin  shall 
bo  presumed ;  Gilb.  Cv.  15^;  1  Co  Kcp.  192.  2i7;  Cio.  Jac.  403;  but  if  not  accompani- 
ed by  post^ession,  the  presunip'.ion  i^s  thi*  (»lhor\vay;  Plowd.  6,  7.  &»o,  in  case  of  an  ancient 
recovery,  if  nrrompanioil  hy  J1ossc^sion,  it  ^hall  be  presumorl  iliat  the  tenant  to  the  precipe 
was  scisod  of  the  freehold,  and  it  is  not  necessary  to  prove  it;  Gilb  Ev.  27;  or  if  it  were 
suflVred  hy  a  remainderman  with  single  voucher  only,  a  surrender  by  tlie  tenant  of  the  par- 
ticular est  itcshiil  be  presumed;  Gilb.  Ev.  27;  1  Vent.  257;  2  Sera.  1129.  1185.  1267;  2 
Burr.  i065 ;  and  see  stat.  14  Geo.  2.  c.  20.  s.  4;  but  it  is  otherwise  as  to  modern  recore- 
ries.  So,  in  the  case  of  nn  old  sa'isfied  term,  it  shall  be  presumed  to  htivebeen  surrender- 
ed;  7  T  R.  2;  2  T.  R.  681 ;  5  East  138;  Sugden's  Letters  to  Sir  Samuel  RQfnilly,  vol. 
vii.  p.  708.  et  Hcq.  So,  in  tho  case  of  a  plain  tnist,  where  the  trustees  were  directed  to 
convey  to  a  devisee  on  his  nttnining  tbe  age  of  21,  it  was  holden  that  a  conveyance  should 
be  presumed ;  4  T.  R.  6S2.     So,  in  Uie  case  of  ancient  deeds,  90  years  old  and  upward*^ 


EVIDENCE.— By  heanay  Evtdenei,  1 15 

(E)  Particttlar  rule  as  to  birth.     See  anie,  vol.  ir.  p.  170. 
(F)  Particular  rule  as  to  duration  of  life.     See  antcy  vol.  vii.  p.  514. 
{ijt)  Particular  rule  as  to  the  enjoyment  of  lights,  and  other  ease-   ]  174  ] 

MENTS.* 

^th.  Hearsay  evidence  when  admissible ^  and  iU  effect 

(A)  General  rule.^ 

the  execution  of  them  shall  be  presumed,  if  they  have  been  accompanied  by  poi«e8sion,  or 
be  otherwise  satisfactorily  accounted  for,  and  do  not  import  fraud ;  B.  N.  P.  255 ;  Gilb. 
£t.  160,  101 ;  and  even  an  ancient  copy  of  a  deed,  under  such  circumstances  the  original 
being  proved  to  be  lost,  has  been  holden  sufficient  to  raise  the  presumption  that  the  original 
deed  was  regularly  executed;  Gilb.  Ev.  97. 

*  Ah  adverse  anjoyment  of  lights,  or  of  right  of  way  or  other  easement,  or  of  a  pew  in 
a  chnrch,  or  of  a  market,  or  the  like,  for  20  years,  uninterrupted  and   unexplained,  raises 
a  presumption  of  a  right  by  grant  or  prescription,  and  no  other  title  than  the  20  years'  en- 
joyment  need  be  proved;  2   Saund.  175.    (n.  2.);  3  Edst,  294;  and  see  5  T.  R.  296;  1 
Caropb.  463;  1  Ta«nt.  279;  2    B.  &  Aid.    662:  11  East,  488.     Bat  this   most  be  nnder- 
■tood  of  an  enjoyment  or  possession,  with  the  acquiescence  of  the  person  seised  of  the  in- 
heritance; for,  if  a  tenant  for  years  or  for  life,  permit  another  to  enjoy  an  easement  on  bis 
estate  for  20  years  or  upwards  without   interruption,  and  then   the  particular  estate  deter- 
mine, such  user  will  not  affect  him  who  has  the  Inheritance  in  reversion  or  remainder;  bat 
when  it  vests  in  possession,    he  may  dispute  the  right  to  the  easement,  and  the  length  of 
possession  wiH  he  no  answer  to  his    claim;  2  Saund.  175.  b.     So,  in  other  cases,  a  right 
sfaaU  be  presumed  from  length  of  possession ;  thns  where  an  enjo}  ment  of  a  right  of  com- 
mon for  a  length  of  time  was  proved,  a  right  of  common  was  ihereopon  presumed;  and  it 
waabolden  that  acts  of  ownership  by  the  lord,  such  as  making  leases  of  the  common,  and 
the  like,  did  not  rebot  the  presumption;  1   Stark.  102;  and  see  id«  349;  aniCt  vol.  v.  p. 
650.  '  So,  a  right  may  be  presumed  from  continued  acts  of  ownership;  see  2  B.  &  A.  654; 
I  Campb.  809.     So,  on  a  question  whether  a  creek  was  a  navigable  river  or  not,  instances 
of  persons  going  up  it  for  the  purpose  of  cutting  reeds  and  on  parties  of  pleasure,  without 
the  consent  of  the  person  claiming  exclusive  pro|)erty  in  the  creek,  was  holden  to  be  evi- 
dence from  which  the  jary  might  presume  it  to  be  a  public  riv<%r;  1  Marsh,  818,  So,  where 
toll  baa  been  taken  immemorialiy  for  passing  upon  a  certain  highway,  a  grant  of  the  soil 
origmally  to  the  public  may  be  presumed,  as  a  consideration  for  the  toll,  proof  being  given 
that  the  soil  through  which  the  highway  passed,  and  the  tolls  were  before  the  time  of  legal 
memory   in   the.saroe  hands,   though  severed  smce;  1  T.  R.   660;  post,   tit.  Tolls.     So» 
where  a   man  has  received  rent  for  premises  during    20  years  or  upwards,  it  shall  be  pro- 
named    (in  the  absence  of  ether  evidence)    that   he  is  seised   of  the  fee;  Cowp.  596;  8 
Wodeson,  833.     So,  an  inclosure  from  the  waste,    made  12  or  18  years  before,  and  even 
from  time  to  time  by  the  steward  of  the  lord  of  the  manor,  without  objection  being  made 
to   it,  may  be  presumed  to  have  been  made  by  license  of  the  lord;  11  flast,  56;  and  see 
id.  488;  ante,  vol.  v.  tit.  Common.     So,  where  two  manors  have  been  formed  out  of  one, 
proof  of  the  customs  of  one   is  presumptive  evidence  of  the  customs  of  the  other.     And 
tor  a   similar  reason  the  cn^itnms   of    one    manor,  relative  to  the  tenure,  have  been  hold- 
en  admissible  evidence  of  the  customs   of  another,  in  any  of  the  three  northen  conntiei, 
becanse  anciently  they  made  one  earldom;  Fortesc.  41.  44. 

t  It  is  a  general  rule  of  evidence,  that  hearsay  is  inadmissible,  since  it  is  the  mere  repe- 
tition of  evidence  not  given  under  the  sanction  of  an  oath  and  without  the  test  of  truth, 
which  is  afforded  by  a  cross-examination  in  open  court.  The  law  never  gives  oredit  to 
the  bare  assertion  of  any  one,  however  high  his  rank,  or  pure  his  iporals;  but  always  re- 
quires the  sanction  of  an  oath;  Meers  v.  Lord  Stourton,  1  P.  Wms.  146;  Lord  ShaAesbn- 
ry  v.  Lord  Digby,  2  Mod.  99;  vide  2  Stra.  Tr.  809;  3  Stra.  Tr.  141;  5  Stra.  Tr.  98;  Kel. 
12.  Jt  further  requtrei>  his  personal  attendance  in  court,  that  he  may  be  examined  by  the 
different  parties,  and,  therefore,  in  cases  depending  on  parol  evidence,  the  testimony  of 
persons  who  are  themselves  conusant  of  the  facts  they  relate  must  in  general  be  produced; 
for  the  relation  of  one, who  has  no  other  knowledge  of  the  subject  thati  the  information  he 
has  received  from  others  is  not  a  relation  upon  oath;  and,  moreover,,  the  party  against 
whom  such  evidence  should  be  permitted  would  be  precluded  from  his  banefit  of  cross- 
examination.  The  few  instances  in  which  this  genersl  rule  has  been  departed  from,  and 
in  which  heanay  evidence  bos  been  admitted,  will  be  found,  on  examination,  to  be  such 
as' were  in  their  very  nature  incapable  of  possitive  and  direct  proof.  Of  this  kind  are  all 
those  which  can  only  depsnd  on  reputation.  The  excluding  of  heanny  evidence  in  qiiea- 
tioos  of  pedigree,  prescription,  or  custom,  would  prevent  all  testimony  whatever,  for  the 
evidence  of  any  living  witness  of  what  passed  within  the  short  time  of  his  own  memory 
wonld  often  be  insufficient  in  the  former  instance,  although  in  the  latter,  and  tbero  is  no 
other  way  of  knowing  the  evidence  of  deceased  persons,  than  by  the  relation  of  othera, 
of  what  they  have  been  heard  to  say.  In  these  cases,  therefore,  the  law  departs  from  its 
general  rule,  and  receives  evidence  of  the  declarations  of  deceased  persons,  who,  from 
theii:.8itaation,  were  likely  to  know  the  facts;  and  also  the  general  reputation  of  the  placo 
or  family  most  interested  to  preserve  in  memory  the  circumstances  attendin|^  it.  Any  thins 
which  shows  luch  reputation  is,  on  a  question  of  this  sort,  received  in  evidence,  though 
ofteatimos-  wholly  inadmissible  in  other  cases. 
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[  175  |'(B)  When  admissible  with  resfect  to  testimony  given  at   a  former 

Wlwn  TRIAL. 

tbere  h«v«  j.  The  Kino  v.  Carpenter.  E.  T.  1678.  K.  B.  2  Show.  48.  S.  P.  Buck- 
^*ru!r  worth's  case.  T.  Raym.  170. 

between  ^^  ^^'     ^^  *  witness  swear  ia  a  cause  and  die  on  another  trial,  one  that 

the  feme  heard  him  may  upon  oath  repeat  his  testimony,  and  it  shall  be  good  evidence. 
partiM,and      See  2  P.  Wms.  563;  1  Ld.  Raym.  730;  6  T.  R.  290;  3  Taunt.  262;  Vin. 

the  point  at  Ab.  Evidence,  T.  C.88. 

Mftnewat^    the  same,  the  testimooy  of  a  deceased  witness  given  npon  oath  at  the  former  trial  b  adinie- 
■ibleon  the  sabiieqaent  trial,  and  may  be  proved  by  a  person  who  heard  him  give  evidence,* 
So.  if  the  2.  Green  v.  Galewick.  M.  T.  1670.  Bui.  N.  P,  245. 

witness  at  X  witness  was  sworn  in  a  trial  at  bar  in  C.  B.,  between  the  same  parties  on 
*'-*i^*d"'**'  the  same  issue,  and  he  was  subpoenaed  by  the  defendant  to  appear  at  a  second 
not  attend  ^^^  '"  ^'  ^'  *"^  ^^'  charges  given  him;  but  he  not  appearing,  persons  were 
upon  his  admitted  to  swear  what  he  swore  in  C.  B.,  for  the  Court  said,  they  would  pre- 
■abpcsna,  sume  he  was  kept  away  by  the  plaintiff's  practice.  This  supposition  waa 
and  there  strengthened  by  his  having  been  produced  by  the  plaintiff  at  the  former  trjaU 
18  reason  to  believe  that  he  is  kept  away  by  the  contrivance  of  the  opposite  party, 
The  person  5.  Lord  Palmerston's  case.  Trial  at  Bur,  rited  4  T.  R.  291. 

attending  p^^  Lord  Kenyon.  Chancery  depositions  taken  in  one  cause  are  frequent- 
^^iSr^de  ^y  ^®*^  *"  Court;  so  in  courts  of  law,  the  evidence  which  a  witness  gave  on  a 
ceased  wit  former  trial  may  be  read  on  a  subsequent  one,  if  he  die  in  the  interim,  as  I 
oesssaid  remember  was  agreed  on  all  hands  in  the  instance  of  Lord  Palmerston;  but  as 
mast  nnder  the  person  who  wished  to  give  his  lordship's  evidence  could  not  undertake  to 
lake  to  re  give  his  words,  but  niferely  to  swear  to  the  eflect  of  them,  he  was  rejected."!' 
peat  preeise  |y  ^^  ^^^  words,  and  not  merely  to  swear  to  their  etfuct. 
For  the  par  4,  Pitton  v.  Walter.  H.  T.  1706.  K.  B.  I  Stra,  162. 

poM  of  in  p^^  Pratt,  C.  J.  The  bare  producing  the  posted  is  no  evidence  of  the  vei^ 
an  aoMMt  ^*^*'  without  showing  a  copy  of  the  final  judgment;  because  it  may  happen 
of  what  a  ^^®  judgment  was  arrested,  or  a  new  trial  granted.  But  it  is  good  evidence, 
deoeased  that  a  trial  was  had  between  the  same  parties,  so  as  to  introduce  an  account 
witness       of  what  a  witness  swore  at  that  trial  who  is  since  dead. 

MTore  oa  ^  ||ie  former  trial,  the  JVtst  Prius  record,  and   the  'postea  indorsed,  are  good  evidence  to 
show  that  a  cause  waa  bronght  on  for  trial,  or  that  it  was  actnally  tried. 
[  ^"^^  ]  (^)  When  admissible  with  respect  to  dying  declarations. 

lana  action  See  a»i/e,  vol.  viii.  p.  497. 

of  assaalt,  /j)j  When  admissible  with  resfect  to  contemporaneous  declarations.! 
•Tidence  of  Thompson  v.  Trevanion.  M.  T.  1692.  Skin.  402, 

plaintiff  '  The  parties  to  the  suit  were  the  same ;  the  point  in  issue  was  the  same ;  and  an  op- 

Mud  hnme  portunity  was  given  for  cross-examination.  These  circumstances  plainly  distinguish  such 
dintely  on    evidence  from  mere  hearsay. 

reeeiving         ^  ^^^  ^"  Ennis  v.  Donisthome,  N.  P.  1  Phil.  Ev.  215.  3rd  Edit.,  Lord  Kenyon  would 

the  injnry    ^^^  allow  a  witness  to  speak  to  tlie  effuct  of  what  the  deceased  witness  had  sworn  on  the 

is  admisii     ^*^rmer  trial.     He  ought,  said  his  Lordship,  to  recollect  the  very  words,  for  the  jury  alone 

1^]^^  can  judve  of  the  etTect  of  words.     By  this,  it  is  conceived,  his  Lordship  meant,  not  that  the 

witness's  testimony  would  go  for  nothing,  unless  he  could  swear  positively  they  were  the 

very  words  used  by  the  deceased,  and  no  other,  but  that  the  present  witness  ought  to  say, 

"  to  the  best  of  my  recollection  these  were  the  very  words  used." 

t  When  hearsay  evidence  is  introduced,  not  as  amedhim  of  proof,  in  order  to  establish 
a  distinct  fact,  but  as  being  in  itself  a  part  of  the  transaction  in  question,  it  is  then  admissii 
ble ;  for,  to  exclude  it,  misht  be  to  exclude  the  only  evidence  of  which  the  nature  of  the 
case  is  capable.  Thus,  declarations  made  by  a  trader  at  the  time  of  his  absenting  himself  fron) 
home  are  admissible  on  a  question  as  to  his  bankruptcy,  to  show  the  motive  of  his  absence ; 
Bateman  v,  Howard,  5T.  R.  512;  B.N. P.  40.  So,  m  an  action  for  criminal  conversation,  the 
declarations  of  a  wife  at  the  time  of  her  elopement  that  she  fled  from  immediate  terror  of  per 
■onal  violence  from  her  husband,  seem  to  be  evidence  against  him ;  see  Aveson  v.  Kinnaird, 
6  East,  193.  And  where  in  a  similar  action,  the  defence  was,  that  the  plaintiff* had  conniv- 
ed at  his  wife's  elopement,  evidence  was  received  on  behalf  of  the  plaintiff,  of  the.  wife's  de- 
clarations as  to  her  intentions  ingoing;  Hoare  v.  Allen,  3  Esp.  276.  In  an 'action  for 
breach  of  promise  of  marriage,  if  the  defendant  relies  upon  the  general  bad  character  of  the 
plaintiff,  a  witness  may  be  examined  as  to  representations  made  to  him  by  third  persons  ; 
Foulkes  V.  Selwav,  3  Esp.  236. 

But  evidence  of  the  declarations  of  a  man,  since  dead,  as  to  a  fact  done  by  himself  is  nat 
•dmissible ;  see  Gamons  v.  Barnard,  1  Anstr.  299. 
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This  was  an  action  by  husband  and  wife  for  an  assault  and  battery  of  the . 
latter.     Holt,  C.  J.,  decided  that  what  the  wife  said,  immediately  upon  the 
hurt  received,  and  before  she  had  time  to  devise  or  contrive  any  thing  for  her 
own  advantage,  might  be  given  as  evidence. 

(E)    Wh£N    admissible     with    respect   to    questions    of    LEOITIMACT  AND 

PEDIGREE.     See  anttf  vol.  iv.  p,  181,  and  posty  tit.  Pedigree. 
(F)  Whex  admissible  with  respect  to  public  rights,  boundaries,  &c. 
I.  Weeks  v.  Sparke.  T.  T.  1813.  K.  B.  1  M.  &  S.  680. 
Trespass  qxjuire  clausumfregit.     Plea  of  prescriptive  right  of  common  overl"  1^^ 
theloctts  tnquo  at  all  times  for  defendant's  cattle,  levant  and  couchant;  repli- {?•"  ®^P*^ 
cation  precribing  in  right  of  plaintiff's  messuage  to  use  the  loctu  in  quo  for  til-  ^|  ^j-JJf J^ 
lage  witlk  corn,  and  until  the  taking  in  of  the  dorn,  to  hold  and  enjoy  the  ^me  prMcria 
in  every  year,and  traversed  the  defendant's  prescription;  on  which  issue  j^L  tion. 
ed.     Held,  that  many  persons  besides  defendant  having  a  right  of  commc^H 
ver  the  locus  in  quo,  evidence  of  reputation  as  to  the  right  claimed  by  plai^m 
was  admissible,  a  foundation  being  first  laid  by  evidence  of  the  enjoyment  of 
such  right;  and  that  plaintiff's  right  might  legally  exist  as  a  qualification  of  l  1'^'^  I 
defendant's  right,  and  was  not  repugnant  to  it.     And  Lord  Ellenborough  said, 
the  admission  of  hearsay  evidence  upon  all  occasions,  whether  in  matters  of 
public  or  private  right,  is  somewhat  of  an  anomaly,  and  forms  an  exception  to 
the  general  rules  of  evidence.     And  bis  lordship  afterwards  observed,  **  I  con- 
fess myself  at  a  loss  fully  to  understand  upon  what  principle,  even  in  matters 
of  public  right,  reputation  was  ever  deemed  admissible  evidence.     It  is  said, 
indeed,  that  upon  questions  of.  public  rights  all  are  interested,  and  must  be 
presumed  conversant  with  them,  and  that  is  the  distinction  taken  between  pub- 
lic and  private  rights;  but  I  must  confess  that  I  have  not  been  able  to  see  the 
force  of  the  principle  on  which  this  distinction  is  founded,  so  clearly  as  others 
have  done,  though  I  must  admit  its  existence."  ^  ^^  ***"" 

2.  NicHOLLs  V.  Parkes.  E.  T.  1805.  i4East,3Sl.  S.  P.  Barnes  v.  Mow- °*"^' '•!* 

SON.  H.  T.  1813.  K  B.  I  M.  &  S.  81 .  traditioii  ■ 

Upon  a  question  of  boundary  between  two  parishes  and  manors,  whether  a  good  evi 
certain  common  was  within  the  parish  and  manor  of  Holne,  of  which  Sir  B.  d«iee»  if  it 

-  So,  of  customary  rightB;  1  T.  R,  466;  5  T.  R.  26.  31 ;  2  Ves.  612;  12  Ewt,  62;  14  *•"«  '">"* 
id.  827.  n.;  I  Wight w.  112.  •"  ■°™ 

DoobU  have  been  entertained,  whether  repntation  and  traditionarj  declaration  be  admis-  P*^|^^^  V^ 
■Ible  to  prove  a  privatct  as  they  are  to  prove  a  public  prescription.  * 

In  Morewood  v.  Wood,  14  East,  327,  upon  a  motion  for  a  new  trial,  the  question  was» 
whether  such  evidence  was  admissible  to  prove  a  prescriptive  right  annexed  to  a  particular 
estate  of  digging  stone  upon  the  waste  of  the  lord  of  the  manor;  the  Court  were  divided 
Qpon  the  point,  Kenyon,  C.  J*  and  Ashhnrat  being  of  opinion  against  the  evidence,  Bnller 
and  Grosfa,  Justices  for  it.  In  Blacket  v.  Lowes,  2  M.  &  S.  494.  where  one  question  was 
whether  evidence  of  reputation  was  admissible  to  show  the  right  of  customary  tenants  to 
cot  down  wood  on  the  plaintiff's  estate.  Lord  Ellenborough  said  that  reputation  was  out'of 
the  question;  but  a  new  trial  was  in  that  case  granted,  on  the  ground  that  evidence  of  an 
old  agreement  between  a  former  lord  of  the  manor  and  his  customary  tenants,  by  which 
the  former  agreed  to  set  ontj  yearly  sufficient  wdod  for  repairing  iheir  houses,  and  the  lat- 
ter agreed  not  to  cut  down  wood,  &c.  had  been  rejected.  In  Barnes  v.  Mawson,  1  M.  & 
'8.  it  was  held  that  the  lord  of  a  manor  might  show  that  there  was  a  known  distinction  in 
the  manor  between  old  and  new  land,  and  might  prove  tlio  rtglit  of 'he  lord  to  take  the  coals 
under  freehold  parcels  of  the  new  lands,  as  well  by  acts  of  enjoyment  as  by  reputation.  In 
Didsbury  v.  Thomas,  14  East,  323.  ovidorjce  of  rcpiita  ion  w.ks  held  to  be  inndmissible  to 
prove  that  lands  devised  by  A.  to  lb«  deferi'l  ml  in  oji'clnicnt  hi.l  forniRrlv  bei<inKed  to  J. 
S.,  the  father  of  A.  B.,  under  \v1io>jo  will,  n):i(h;  upw.ird.-  of  fiity  years  before  the  plaintiff 
claimed,  although  the  rcpulalion  was  coiipluil  witli  corroborative  e>'ideTico.  In  Clothier  v. 
Chapman,  14  East,  'SM.  n.  e\  iib'.ic."  tn' reputation  that  a  peculiar  waste  was  parcel  of  a  par- 
ticular farm,  was  rrjeclr.i  a'  Nisi  Priii>-.  In  Reed  v.  JacUson,  4  \\.'.\M,  *5r>7.  Lord  Kenyon 
said  that  reputation  vv.js  omJ-ih'-'  \\i:h  nj^pcc  in  public  ri^bt.s  claimed,  bii:  not  with  respect 
to  private  rights.  lu  K.  v,  IM  well,  ZV.  K.*  7-*:3.  Loid  Kenyon  denied  that  reputation 
wiin  respect  to  prove  a  par'icul  i«  i  mm.  i.  o.  tin:  pi.-^onialion  to  n  benefice,  was  admissible. 
In  Withnill  v.  Garthani  I  Ksp.  C.  324.  where  the  qui'sli«)n  was  as  to  the  mode  ofeK'cMnga 
achoolmastor  by  the  vicar  and  churchwardens  of  Skiptun,  Lord  Kenyon  held  that  tra- 
dition as  to  tbe  usage,  was  admissible,  the  distinction  being  between  public  and  private 

On  the  other  band,  in  Bui.  N.  P.  295.  it  is  stated  generally,  and  without  qualificaUoiii  that 
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I  178   "I  Wray,  Bart,  was  lord;  or  within  the  parish  of  Buckfastleigh,  of  which  Colo- 
nel Parker  was  lord,  Le  Blanc,  J.,  admitted  evidence  of  what  old  persons,  now 
dead,  had  said  concerning  the  boundaries  of  the  parishes  and  manors,  though 
not  as  to  particular  facts  or  transactions:  and  this,  though  these  old  persons 
were  parishioners,  and  claimed  rights  of  common  on  the  wastes,  which  would 
be  enlarged  by  their  several  declarations,  there  not  appearing  to  be  any  dis- 
pute at  the  time  respecting  the  right  of  the  old  persons  making  the  declara- 
tions, at  least  no  litigation  pending;  (for  in  truth,  the  boundary  had  been  long 
in  dispute  between  the  respective  parishes  and  manors,  and  intersecting  pe- 
rambulations had  been  made  both  before  and  after  such  declarations  by  the 
respective  parties)  so  that  those  persons  could  not  be  considered  as  having  it 
lew  to  make  evidence  for  themselves  at  the  time.     And  in  support  of  the 
opinion  were  cited  the  King  v.  the  Inhabitants  of  Hammersmith,  sittinea 
'estminster,  afler  Hilary  terra,  1776,  before  Lord  Mansfield,  C.  J.  {viae^ 
ce's  Evid.  Appendix,  33.);  Ireland  v.  Powell,  Salop  Spring  Assizes,  1803,, 
before  Ghambre,  J.  t6.  1^;  and  a  case  of  Down  v.  Hale,  at  Taunton,  in  1795^ 
before  Lawrence^  J.,  in  both  which  the  same  point  had  been  ruled. 
3.  Berkley  Pebracie  case.  1811.  4  Campb.  401.  n. 
clarations        "^^  House  of  Lords  proposed  the  foUoMrinff  question  to  the  Judges:—"  CTp^ 
onwhieh  it^*^  ^^®  ^^^^  ^^  ^^  ejectment  respecting  Black  Acre,  between  A.  and  B.,  (in 
is  foonded   which  it  was.  necessary  for  A.  to  prove  that  he  was  the  legitimate  son  of  J.  S.) 
were  aot     A.  afler  proving  by  other  evidence  that  J.  S.  was  his  reputed  father,  oifered 
made  after  to  give  in  evidence  a  deposition  made  by  J.   S.  in  a  cause  in  Chancery,  insli- 
the  mme     tOted  by  A  against  C.  D.,  in  order  to  perpetuate  testimony  to  the  alleged  fact, 

^VllB^l    (^'^P"*®^  ^y  ^-  ^')  ^^^^  ^®  ^^'*^s  the  legitimate  son  of  J.  S.,  in  which  charac- 
*  •'    ter  he  claimed  an  estate  in  remainder  in  White  Acre,  which  was  also  claimed 

in  remainder  by  C.  D.  B.,  the  defendant  in  the  ejectment,  did  not  claim 
Black  Acre  under  either  A.  or  C.  D.,  the  plaintiff  and  defendant  in  the  Chan- 
cery suit.  According  to  law,  could  the  deposition  of  J.  S.  be  received  in  evi^ 
dence  upon  the  trial  of  such  ejectment  against  B.,  as  evidence  of  declarations 
of  J.  S.  the  alleged  father,  in  matters  of  pedigree?"  The  Judges,  who  were 
present,  afterwards  stated  their  opinion  at  length,  and  with  only  one  dissen- 
tient voice,  agreed  in  considering  the  deposition  of  J.  S.  to.be  inadmissible. 
4.  Freeman  v.  Phillips.  H.  T.  1816.  K.  B.  4  M.  &  S.  486. 
Wm  be  '^  P''^^"'  ^"^^  ^^^  been  instituted  against  the  lord  of  a  manor  by  a  person  who 

come  a  sub  claimed  to  be  admitted  to  a  copyhold  for  lives,  upon  a  custom  for  any  copyhold 
jeet  of  con  tenant  Jor  life  or  lives  to  change  or  fill  up  his  lives ,  paying  to  the  lord  a  reasonable 
troveny,  fine  to  beset  by  the  lard  or  his  steward.  The  subsequent  suit  was  an  action  by 
in  questions  of  prescription  it  is  allowable  to  givo  henrsay  evidence;  and  that,  therefore, 
where  the  issue  was  on  a  right  of  way  over  iheiplainliff's  land,  the  dofendanis  were  admit- 
ted to  give  evidence  of  a  convernation  between  persons  not  interested,  then  dead,  wherein 
tlie  right  of  way  was  acknowledged.  In  Wel?b  v.  Potts,  Noy.  44.  the  Court  held  that  such 
evidence  was  admissible  to  prove  a  modus  for  a  particular  farm ;  Moorewood  v.  Wood,  14 
East,  327.  ante,  p.  177.  n.;  Duller  and  Grose,  Justices,  were  of  opinion  that  such  evidence 
Was  admissible.  See  also  the  observations  ni;ido  by  tlio  judges  in  the  case  of  R.  v.  Eris" 
well,  3  T.  R.  709.  where  Grose,  J.,  observed  generally,  that  reputation  was  evidence  to 
prove  prescriptive  rights,  althotigh  persons  permitted  to  give  evidence  of  what  they  have 
heard  from  dead  persons  concerning  the  reputation  of  the  right,  are  not  permitted  to'^state 
facts  of  the  exercise  of  the  ri^ht  which  the  deceased  persons  said  they  had  seen. 

In  Price  v.  LitUcwood,  3  Campb.  288.  in  an  action  fjr  the  disturbance  of  the  plaintiff's 
pew,  claimed  in  right  of  a  messuage,  an  old  entry  in  the  vestry  book,  signed  by  the  churcl»» 
wardens,  stutino  that  the  church  had  been  new-feaded  and  repaired  at  the  expense  of  the 
parish,  with  tlie  exception  of  the  two  galleries,  which  had  been  repaired  at  iJie  costs  and 
charges  of  A.  &  B.  (under  one  of  whom  the  plaintjH*  claimed)  in  consideration  of  their  us- 
ing the  galleries  ;  Lord  Ellenboro^i^h  held  that  it  was  admissible,  as  it  showed  the  reputa- 
tion of  the  parish  on  the  right ;  but  he  added  also  as  a  reason,  that  it  was  made  by  the 
churchwardens  upon  a  point  within  their  own  official  authority.  In  the  case  of  the  Bishop 
of  Meath  v.  Lord  Belfield,  B.  N.  P.  295;  1  VVila.  215,  after'  the  plaintiff  in  a  quaro  impe- 
dit  had  given  in  evidence  an  entry  in  the  register  of  the  diocese  of  the  instiluliou  of  one  H. 
a  blank  being  left  in  the  register  fur  the  name  of  the  patron  he  adduced  parol  evidence  of  a 
general  reputation  in  the  country  that  he  had  been  presented  by  one,  under  whom  the  plain* 
tiff  claimed ;  and  it  was  held,  upon  a  bill  of  exceptions  tendered,  that  such'  evidence  was 
admissible  on  the  ground  that  the  presentation  mi^ht  be  by  parol,  and  that  what  commenced 
by  parol  might  be  transmitted  to  posterity  by  parol. 
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a  copyholder  against  the  lord  of  the  same  manor,  and  the  question  was,  wheth«* 
er  there  existed  in  the  manor  such  a  custom  as  the  plaintilf  claimed,  in  respect 
of  copyho\ds  granted  for  two  lives;  that  the  surviving  life  should  renew,  pay- 
ing to  iht  lord  such  fine  as  should  be  set  by  the  homage  equal  to  two  years'*  improved 
value.     It  was  not  proved,  farther  than  by  the  record  itself,  that  the  litigating 
parties  were  (as  they  claimed  to  be)  lord  and  copyholder,  or  that  the  persons 
making  the  depositions  were  such  as  they  represented  themselves  to  be  in  the 
depositions.     These  depositions  were  o^ered  in  evidence  on  behalf  of  the  de-^ 
fendant,  as  showing  that,  at  the  time  of  the  former  suit  at  least,  no  such  cus-* 
torn  as  the  present  was  ever  set  up;  but  that  the  custom,  which  was  applica- 
ble to  all  copyholders  for  lives  (and  therefore  to  copyholders  for  two  lives)  was^ 
that  the  copyholder  should  renew  on  payment  of  a  fine  to  be  set  by  the  Ibrd  o^ 
his  steward,  without  mentioning  any  thing  of  the  intervention  of  the  bomageT. 
or  jury,  and  that  such  intervention  was  not  an  ingredient  in  the  custom.     The  ^; 
objections  against  the  reading  of  the  depositions  were,  first,  that  the  fbrmet 
suit  was  res  ittler  alios  acta;  and  secondly,  that  the  depositions  were  not  ad«^  ^ 
missible  as  declarations,  having  been  made  post  litem  motam.     But  the  Court   ^ 
of  King's  Bench,  determined  that  the  depositions  had  been  properly  admitted 
in  evidence.     With  respect  to  the  first  objection,  Lord  Ellenborough,  0.  J.^ 
said,  "  considering  these  depositions  as  made  in  a  suit,  which  may  now  be 
said  to  be  lost  in  remote  antiquity,  we  should  give  this  record  but  little  efiecft 
if  we  did  not  attribute  to  it  verity  in  many  of  the  particular  matters  which  it 
contains,  such  as  that  the  parties  litigant  were  clothed  with  the  rights  in  which 
they  profess  to  stand,  and  were  agitating  the  claim  put  forward  on  the  record. 
It  appears  then  that,  in  1693,  a  copyholder  of  this  manor,  or  a  person  claiming 
at  least  to  be  a  copyholder,  was  engaged  in  a  suit  with  the  lord,  and  in  the 
course  of  that  suit  produced  persons,  who  appear  to  have  stood  in  pari  jure^ 
or  in  eodem  jure^  and  who  made  their  depositions  in  support  of  the  claim. 
These  depositions  I  consider  to  be  evidence,  as  being  made  by  persons  stand- 
ing in  part  jure;  and  so  they  have  been  considered  at  all  times;  they  furnish 
evidence  not  only  against  the  parties  making  them,  but  against  all  persons    [  ISO '] 
standing  in  the  same  relation."    And  as  to  the  second  objection,  Mr.  Le  filanc, 
J.  said,  ''  One  answer  to  the  objection  (of  their  having  been  made  post  litem 
motam)  is  this,  that,  treating  the  depositions  as  hearsay  evidence  only,  still  th^y 
are  not  to  be  considered  as  made  post  litem  tTio/am,  because  the  same  thing  is 
not  in  controversy  now  that  was  in  controversy  in  the  former  suit;  the  two  cus- 
toms which  gave  rise  to  the  two  suits  are  different,  and  the  strong  ground  of 
observation  which  arises  upon  these  depositions  is,  not  that  they  are  evidence 
df  any  particular  thing  which  the  witnesses  have  affirmed,  but  that,  at  a  time 
when  a  dispute  existed  between  the  lord  and  his  copyholder,  concerning  the 
c6pyholder's  right  to  renew  on  certain  terms^  it  was  never  made  a  term  that 
the  fine  should  be  assessed  by  the  jury.     I  do  not  see  how^  in  this  point  of" 
view,  it  can  be  said  that  this  was  not  evidence  applicable  to  the  issue;  and  it 
seems  also  to  me  to  stand  clear  of  objection,  either  on  the  ground  df  its  being 
a  declaration  made  after  the  commencement  of  a  suit  touching  the  matter  in  ^^^  ^j^^  ^^ 
question,  or  on  the  other  ground  that  we  ought  to  look  for  evidence  aliunde  dition  of  tf 
to  make  it  admissible."  partiealar 

5.  Weeks  v.  Sparks.  T.  T.  1813.  I  M.  &  S.  68 1,  faetsM  to 

Per  Lord  Ellenborough,  C.  J.     The  question  here  is,  whether  this  is  a  case  to  have 
of  a  public  or  merely  private  right;  and  supposing  it  to  be  merely  a  private  j^^^^^^"^ 
right,  whether  reputation  can  be  received.     It  has  not  been  controverted  in  ^j^^  ^f ^j^^ 

•  Nor  iarepatation,  we  *ave  seen,  ante  177.  in  general,   evidence  of  private  righta,  1  figbt  which 
M.  &  S.  77.  as  of  the  privilege  of  calling  wood;  2  M.  &  8.  494;  or  of  the  boandariei  be-  w  the  inb 
tween  two  estates,  14  East,  331 ;  althoogh  it  has  been  ruled  admissible  to  show  whether  or  ject  of  Uliga 
not  a  place  19  parcel  of  a  sheep  walk,  2  Chit.  535;  4  B.  &  A.  588;  and  to  show  that  rent  tion,  will 
payable  by  a  parol  demise  from  Lady-day  was  meant,  by  the  custom  of  the  conntry,  to  be  not  be  eri 
payable  from  Old  Lady-day.     And  the  declarations  of  deceased  tenants,  2  T.  R.  63;  are  **®°^*^  , 
admissible  to  show  that  particular  pieces  of  land  are  part  of  an  estate  which  they  occnpi-  that  nght. 
ed,  and  proof  that  they  exercised  acts  of  ownership^apon  it,  when  not  resisted  by  contrary 
evidenea,  ia  decisive. 
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argument  to-day,  that  in  the  case  of  public  rights  reputation  is  to  be  received. 
As  to  the  nature  of  the  right  in  question,  (whether  the  defendant  had  a  pre- 
scriptive right  of  common,)  I  think  it  may  be  said,  in  some  sense,  to  partake 
of  the  nature  of  a  public  right;  although  one  individual  only  stands  upon  it  in 
this  instance,  yet  it  is  understood  that  there  are  others  standing,  in  pari  jure 
with  the  defendant;  therefore  it  may  considered  in  this  view  as  a  question  be- 
tween the  plaintifiTand  a  multitude  of  persons;  though  in  other  views,  perhaps, 
it  is  hardly  fair  to  consider  it,  where  the  record  shows  it  to  be  a  question  be- 
tween individuals  only,  and  not  between  a  multitude  of  litigants.  As  to  those 
cases  where  the  evidence  of  perambulations  is  admitted,  it  is  certainly  in  the 
nature  of  hearsay  evidence,  not  of  particular  acts  done,  as  that  such  a  turf  was 
dug,  or  such  a  post  put  down  in  a  particular  spot,  for  that  would  amount  to  ev- 
[   181  "1  Jdence  of  ownership;  but  it  is  evidence  of  the  ambit  of  any  particular  place  or 

Where  the  parcel,  and  of  what  the  persons  accompanying  the  survey  have  been  heard  to 
coDients  01  j   i  i.  *  ^ 

an  unrJAni^'^^y  ^^^  ^^  upon  such  occasions. 

d«ed  orjjjr  (G)  When  admissible  with  respect  to  ancient  documents. 

cumeat  1.  Clarkson  v.  Woodiiouse.  M.  T.  1793.  K.  B.  5  T.  R.  412.  n. 

raise  a  pre  The  question  was,  whether  certain  lands  within  a  manor  were  subject  to  a 
sumption  of  |.jgf,(  of  common?  Counterparts  of  old  leases,  preserved  among  the  muniments 
ftic"eT?  of  *^e  lord  of  the  manor,  by  which  the  land  appeared  to  have  been  demised  by 
dence  of  *^®  ^^^^  ^^^^  from  such  charge,  were  allowed  to  be  evidence  for  the  plaintiff^ 
such  deed  claiming  under  the  lord  of  the  manor,  to  prove  that  at  the  time  of  their  respec- 
or  iastm  tive  dates,  the  lord  had  granted  free  from  common,  though  possession  under 
ment  is  ad  t^g  leases  was  not  shown. 

"ISSfofihe  ^^  Rogers  V  Allen.  1808.  1  Campb.  309. 

fact.  '^^  question  was,  whether  the  plaintiffs  were   entitled  to  a  prescriptive 

»  ij  "ght  of  exclusive  fishery  in  a  navigable  river,  which  they  claimed  under  the 
Bo,  old  en  \qj^q  of  the  manor?  They  were  allowed  to  give  in  evidence  old  entries  of  li- 
cences on  oences  on  the  court  rolls  of  the  manor,  stating  that  the  lords  of  the  manor  had 
the  Coort  the  several  fishery,  and  had  granted  the  liberty  of  fishing  for  certain  re&tSy 
rolls  of  a'  nor  was  it  thought  necessary  to  prove  payment  under  these  licences,  as  they 
manor  may  were  of  such  an  ancient  date  that  evidence  of  payment  could  not  reasonably 
be  received  |3Q  expected.  The  old  licences  were,  therefore,  admitted;  but  it  was  added^ 
same  dot  ^^**  ^^*®3^  could  not  be  entitled  to  any  weight,  unless  payment  under  similar  li- 
pose.  cences  could  be  proved  in  later  times,  or  that  the  lords  of  the  manor  had  exer- 

What  a       cised  other  acts  of  ownership,  which  had  been  acquiesced  in. 
man  writes  (H)  When  admissible  with  respect  to  statements  made  by  persons  ha v- 

Or  says  for  IXO  NO  INTEREST  TO  MISREPRESENT. 

himself  can  i,  Ontram  v.  Morewood.  H.  T.  1793.  K.  B.  6  T.  R.  123. 

dene  f^r  '^^'^  ^^^  ^"  action  of  trespass.  One  of  the  points  to  be  established  was, 
himself  or  ^^^ther  certain  lands,  described  in  ancient  title  deeds,  were  the  same,  for 
his  repre  which  certain  rents  had  been  at  several  times  paid  ?  The  Court  of  King's  Bench 
sentatiyes;  determined,  that  entries  made  by  a  deceased  person,  under  whom  the  defend- 
therefore,  ant  claimed,  acknowledging  the  receipt  of  rent  for  the  premises  in  question, 
So^s  mad©  ^^^^  ^^^  admissible  evidence  for  the  defendant. 

bjT  a  deeeas  Lord  Kenyon  on  that  occasion  said :  This  is  distinguishable  from  all  the 
ed  person  cases  cited.  Jn  those,  something  was  produced  in  respect  of  the  interest  of 
under  the  party;  and  what  the  party  did  or  said  may  be  evidence  against  himselfl 
^t^^^oJ^i  ^"*  ^^^^  *^®  entry  wa»  a  mere  private  memorandum,  to  remind  the  person  that 
I  1^  I  he  had  received  thereat,  and  cannot  be  admitted  to  decide  the  right  between 
claims "ac  *^®^®  parties.  Evidence  of  this  kind  can  only  be  admitted  to  restrain,  not  to 
knowledc  «»<lvance,  the  interest  of  the  party  who  makes  it.  What  a  man  does  in  h»  cloa- 
iac  the  re  ^^  ought  not  to  afiect  the  rights  of  third  persons.  There  is  only  one  instance  in 
ceipt  of  which  this  is  allowed,  namely,  the  books  of  an  incumbent  respecting  his  tithes; 
rent  for  the  but  that  has  always  beenconsidered  an  excepted  case, 
premises  in  qnestion,  are  not  admissible  evidence  for  the  defendant.* 

*  The  general  rule,  said  Lord  Hardwicke,  (2  Ve9.  43.)  is,  that  a  man  cannot  make  evi- 
dence for  himself.  What  ho  writes  or  says  for  himself  cannot  be  evidence  of  his  right, 
and,  consequently,  cannot  be  for  his  representative  claiming  in  his  right  and  place.  I  will 
not  say,  added  bis  lordship,  how  length  of  time  may  vary  the  rule,  bat  otherwise  it  cannot 
be  any  more  than  for  himself. 
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2.  Anon.  E.  T.  17C5.  K.  B.  1  Stra.  95.  Awrrey  of 

^   The  qu^tion  in  ejectment  being  parcel  or  not  parcel,  a  survey  was  offered  ^  manor  or 
in  evidence  for  the  plaintiff,  which  had  been  taken  by  one   under  whom  the  estate, 
lessor  claimed,  wherein  the  lands  in  question  were  included;  but  this  being  an  niade  hj 
act  to  which  the  defendants  were  not  privy,  and  consequently  not  bound,  and  ?***  owner, 
it  being  dangerous,  and  tending  to  encourage  people  to  take  more  than  their  ?^^^  ^^* 
own  into  a  survey,  the  Chief  Justice  rejected  it.  acaiiist^ 

stranger  in  farour  of  a  sncceediag  owner  that  particolar  landa  are  parcel  of  the  eatate; 

3.  Bridgman  v.  Jennings.  1699.  N.  P.  1  T.  Rayra.  734.  ^^^  ^^^ 

Lord  Holt  ruled,  that  if  A.  be  seised  of  the  manors -of  B.  and  C,  and  dur-vej  deliver 
ing  his  seisin  of  both  he  causes  a  survey  to  be  taken  of  the  manor  of  B.,  and  ed  by  the 
afterwards  the  manor  of  B.  is  conveyed  to  C,  and  afterwards  there  are  dis-<*wnerto  a 
pates  between  the  lords  of  the  manors  of  B.  and  C.   about  their  boundaries,  ^!'^^~^I 
this  old  survey  may  be  given  in  evidence;  but  it  would  be  otherwise,  said  |h J'^ii^^ 
Lord  Holt,  if  the  two  manors  had  not  been  in  the  hands  of  the  same    person  would  be 
at  the  time  when  the  survey  was  taken,     A  survey,  then,  which  has  been  eiidence, 
made  by  a  former  owner  of  the  estate  is  not  evidence  uf  the  locality  or  identi-  agaioat 
ty  of  land  against  any  person  who  was  a  mere  stranger  to  the  survey.  •"*^°  former 

(I)    When   admissible   with   respect  to  statements  made  by  J^erso.ns  ^^"®|[j  " 

SPEAKING    AGAINST    THEIR   OWN    INTEREST.  pofchaser 

1.  Barret  v  Babbinoton.  H.  T.  1792.   K.  B.  4  T.  R.  514.  S.  P.  Hoofer  of  the  other 
▼.  Brooke.  3  Woodeson.  332;  Stead  v.  Heaton.  E.  T.  1792.  K.  B.  part, 
id.  669.  The  d^a 

This  was  an  action  of  trespass,  wherein  the  issue  was  on  the  soil  and  free- '*^i^n»^f  ^® 
hold  of  the  defendant.     At  the  trial  at  Chester,  the  plaintiff,  who  derived  title  J®*"®^PJJ 
under  B.,  offered  in  evidence  several  items  contained  in  a  hook,  in  the  hand-  aeainst 
writing  of  one  Ashley,  who  had  many  years  before  been  steward  to  B.  and  was  their  inter 
now  dead.     The  manuscript  was  a  common  day-book,  not  particularly  appro-  est  are  re 
prialed  to  Ashley's  concerns  with  B.,  but  containing  a  variety  of  other  matters    [  183  ^ 
relating  to  his  d^erent  employers;  and  the  items  in  question,  three  in  number,  ceivable  in 
were  memoranda  of  receipts  of  sums  of  money  by  Ashley,   from  different  per-*^*^®**^* 
sons  by  name,  but  whose  situations  were  not  mentioned,    for  trespasses  com-  |,^^^ade 
mitted  on  the  common  in  question,  paid  on  account  of  B.  :  the  first  item  was ),.  adeceaa 
dated  in  1739.  the  last  in  1785.     This  evidence  was  rejected;  and  a  verdict  ed  steward 
having  been  given  for  the  defendant,  a  rule  was  obtained  in  the  last  term,  call-  of  money 
log  on  him  to  show  cause  why  there  should  not  be  a  new  trial,  on  the  author-  '•^•ived  by 
ity  of  Warren  v.  Grenville,  2  Stra.  1 129.  vide  2  Burr.  1072.  different 

Liord  Kenyon,  C.  J.     We  are    not  now  called  upon  to  determine  what  persona  are 
weight  this  evidence  ought  to  have  in  this  case;  and,  perhaps,  it  may  turn  out,  evidence  to 
on  further  investigation,  that  these  were  small  sums  of  money,  and  paid  by  prove  the 
persons  in  poor  circumstances  to  the  lord  of  the  manor,  with  whom  they  were  'igbt  of  the 
not  in  a  situation  to  contend;  but  the  single  question  here  is,  whether .  these  °^"^®>'' 
entries  be  not  admissible?  It  is  clear,  that  where  a  steward  charges  himself 
with  the  receipt  of  money,  it  shall  be  received  in  evidence  before  a  jury,  to 
show  that  such  sum  was  received  hyi  him.     But  it  has  been  objected  that  the 
steward's  accounts  should  have  been  signed  by  him;  if  the  entry  be  in  the 
hand-writing  of  the  steward,  undoubtedly  it  must  be  signed  by.  him;  but  here 
all  these  entries  were  written  by  the  steward  himself,  and  therefore  they  were 
evidence  to  charge  him  with  the  receipt  of  the  money ;  and  if  so,  they  should 
have  been  received  in  evidence  on  the  trial  of  this  cause,  though  probably  they 
may  not  have  much  weight  before  the  jury. 

^  ^  Entries  by  a  deceased  reetor  or  vicar  as  to  the  receipt  of  ecclesiastieal  daes.'^are  admia- 
aible  for  his  saccessor,  on  the  gronnd  that  he  has  no  interest  to  mis-state  the  fact;  Le  Groae 
T.  Lovemoor,  2  Gwill.  529;  Armstrong  v.  Hewitt,  4  Price,  218.  And  even  where  the 
entries  have  been  made  by  deceased  impropriate  rectors,  they  have  been  admitted  as  evi- 
dence for  their  snccossors,  thoogh  objected  to  as  comming  from  the  owners  of  the  inheri- 
tance ;  Anon.  Bnnb.  46;  Illingworth  v.  Leigh,  4  Gwill.  16 IS;  bnt  the  reception  of  this 
evidence  has  given  rise  to  macb  observation;  see  the  cases  cited,  1  Philt.  247.  (n). 

We  have  seen,  ante,  vol.  ii.  p.  661.  that  where  a  bill  is  served  oa  a  defendant  by  the 
atterney*s  clerk,  and  he  indorses  on  the  copy  -of  the  bill  the  service,  bat  dies  before  the 
rial,  proof  of  hia  handwriting  and  the  existence  of  the  indorsement  contemporary  with 
the  date  it  parporta  to  bear,  ia  snfficieat  evidenee  that  tho  bill  has  bean  delivered. 


120  EVIDENCE.— JlfoJ€  of  proving  FacU. 

00  are  let  2.  Rob,  d.  Brune  v.  Rawlinos.  H.  T.  1806.  7  East,  279. 

ten  writteA  ^\i\s  was  an  action  of  ejectment,  by  the  first  tenant  in  tail  under  a  settlement 
Motaining  ^|^^  which  an  estate  was  limited  to  A.  for  life,  remainder  to  B.  for  life,  remain- 
con^^^te  ^^^  *°  ^-y  ^^  eldest  son,  for  life,  remainder  to  C's  eldest  son  in  tail,  &c.,  with 
the  writer's  a  power  to  the  tenants  for  life  to  grant  leases,  on  condition  of  reserving  the  an- 
Intereit,  re  cient  rent)  against  the  defendant,  who  claimed  as  lessee  of  C,  to  recover  a 
eeivablein  part  of  the  estate,  which,  as  the  lessor  of  the  plaintiff  complained,  had  been  de- 

*l'^ift  1%  "**^®^  ^^^  ^^^  ^^^^  ^^^  ancient  rent,  the  Court  of  King's  Bench  held,  that  a 
I  •  I  letter  addressed  to  B.,  by  one  intimately  acquainted  with  the  property,  pur- 
porting to  be  a  particular  account  of  the  ancient  rents  at  that  time,  and  recog- 
nised as  such  by  B.,  and  preserved  by  the  successive  owners  of  the  estate, 
ought  to  have  been  received  at  the  trial  as  evidence  of  the  ancient  reserved 
rent  against  C,  (a  succeeding  tenant  for  li(e,  subject  to  the  restrictions  of  the 
same-  power)  and  also  against  the  defendant  claiming  under  C.  This  old  pa- 
per, so  accredited  and  adopted,  was  considered  to  be  equivalent  to  a  declara- 
tion by  B.  himself. 

I^rd  Ellenborough,  in  delivering  the  judgment  of  the   Court,  said:    The 
contents  of  the  paper  were  adverse  to  the  title  of  the  person  who  had  possession 
of  it,  by  diminishing  the  interest  in  the  fine  on  renewal,  in  the  same  proportion 
as  it  raised  the  rent  to  be  reserved.     Then  at  such  a  distance  of  time,  with  the 
S    nnonan^^®^'^  of  knowledge  which  he  had  of  the  fact,  and  his  interest   in  declaring  it 
inoe  be       *^®  other  way,  we  think,  that  his  declaration  is  evidence  of  the  fact  to  go  to  the 
tween  A.     jury.  See  Doe  v.  Jones,  1  Campb.  367;  14  East.  328;  15  East, 33;  3  Campb. 
and  B..       288;  16  East,  334;  4  Taunt.  787;  6  Taunt.  752. 
whether  C.  3,  Ivat  v.  Finch.  H.  T.  1808.  C.  P.  I  Taunt,  141. 

died  posseM  rpjj^  question  was,  whether  some  horses,  which  had  been  taken  by  the  de- 
tain proper  ^^"^^"^^  under  a  heriot  custom,  belonged  to'' the  plaintiff,  or  to  one  A.  B.,  a 
ty,  evi  deceased  tenant  of  the  defendant.  Declarations  by  A.  B.  were  offered  in  ev- 
idence may  idence,  for  the  purpose  of  proving  that  the  horses  belonged  to  the  plaintiff* 
be  ffiven  of  before  A.  B's  death,  in  which  declarations  A.  B.  stated,  that  hetiad  givevup 
declara  Y\\s  farm  and  all  his  stock  to  the  plaintiff.  This  evidence  was  rejected  at  Nisi 
by  C.  that  ^^M^j  ^"^  ^^e  Court  of  Common  Pleas,  on  a  motion  for  a  new  trial,  held  that 
she  had  aa  ^^^  declarations  ought  to  have  been  admitted,  since  they  were  against  the 
signed  the  interest  of  the  person  who  made  them,  and  might  have  been  given  in  evi- 
property  to  dence  against  him  in  his  life-time,  if  the  plaintiff  had  brought  an  action  for  th.e 
^*  horses. 

^^  ^  jj.,j  4.  Haddox  y.  Parrv.  M.  T.  1810.  C.  P.  3  Taunt.  303.  Abridged  po«f,  tit- 
ofiading,  Ladings  Bill  of. 

signed  by  Per  Lawrence,  J.  .  It  is  admitted  that,  in  an  action  against  third  person?, 
the  deceas  this  bill  of  lading  would  have  been  evidence  of  the  receipt  of  the  dollars  by  the 
.ed  master  master:  would  it  not  then  have  been  equally  evidence  of  property  in  the  con- 
for^oodirto  ^*g"®®' '"  ^^  action  of  trover  for  them  against  a  third  person,  and  not  against 
be  deliver   the  captain  only. 

ed  to  a  consignee,  ift#v(Qence  of  property  in   the  consignee  not  only  against  the  inaster, 
80   a  deela  ^^^  ^^  ^^  *^  seems  in  an  action  of  trover  for  the  goods  against  a  third  person, 
yationmade  ^-  Peaceable  v.  Watson.  T.  T.  1811.  0.  P.  4  Taunt.  16. 

bra  deceas  This  was  an  action  of  ejectment.  The  lessor  of  the  plaintiff  claimed  by  de- 
ed occupier  scent  from  R.  F.  In  order  to  show  the  ^isin  of  R.  F.  a  witness  was  asked, 
ofUnd^that  whether  he  knew  C.  now  deceased,  and  ^hether  he  had  ever  heard  C.  say 
l?r/*A!S  '^^^^^^"^  ^®  rented  the  houses  which  he  occupied.  He  was-  prevented  an- 
person,  is  swenng  the  question  at  INisi  Frius;  but,  on  a  motion  for  a  new  trial,  on  the 
evidence  of^^o^nd  Aat  the  declaration  of  a  deceased  tenant  might  be  received,  to  show 
that  p^r  who  wadniift  landlord,  the  Court  said,  that  such  evidence  was  admissible  to  prove 
■^■'■■•^HJ'^^®  seisi^,  upon  the  hypothesis  (as  it  seems)  that  the  declaration  was  against 
1 1.  ^^^  1  thetenant^s  own  interest,  since  it  might  biave   been  made  use  of  as  evidence 

.  against  him. 

m^ly  a  ^'  ^^^  v.  Watlington.  M.  T.   1821.  C.  P.  3  B.  iSt  P.  132. 

decaat^         This  was  an  action  on  a  "bond  given  by  the  defendant,  as  surety  for  a  collec- 
tor of  taxes,  then  deceased.     The  condition  was,  that  Watts,  the  principal. 
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ahonld  collect  all  duties,  should  render  an  account  of  such  collection  to  the  eoI]«e(or  of 
plaintifT,  and  deliver  up  to  him   all  books  and  accounts  intrusted  to  his  care,  'a^^"!  char 
The  alleged  breach  was,  that  Watts  had  received  100/.,  but  had  not  paid  itf^^/^jj" 
over   when   required.     On  a  writ  of  inquiry   after  judgment  by  default,  the||,g,^g*    ^ 
pluntifF  produced  the  books  of  Watts,  which  had  been  handed  over  by  him  to  of  money, 
bis  successor  in  office,   containing  the  names  of  parishioners,  the  sums  with  and  mado 
-which  they  had  been  charged,  with  marks  at  the  side  to  indicate  payment,  bj  him  in 
Receipts  signed  by  Watts,  for  sums  received  by  him  in  his  official  character,  |^*  I*«hlic 
•were  also  produced.     The  plaintiff  had  a  verdict  for  the  whole  of  the  claim,  hiToffioe 
subject  to  reduction,  in  case  the  Court  should  be  of  opinion  that  this  evidence  ^re  admis 
was  inadmissible.  The  Court  decided  professedly  upon  a  very  narrow  ground,  aible  a 
viz.  that  the  entries  in  the  book  were  admissible,  as  being  entries  in  a  public  g«intt  hi* 
hook^  especially  as  the  due  delivery  of  such  books  was  part  of  the  condition  'Q^^ty  ,io 
of  the  bond.     But  the  Court  is  slated  to  have  held,  that  there  was  not  enough  P[^^.®  ^^ 
in  the   circumstances  of  the  case  to  admit  the  receipts  of  Watts  against  his  * 

surety. 

7.  Price  y.  ToRRiNOTON.    T.  T.  1703.    K.  B.  1  Salk.  285;    S.  C.  2  Lord  So,  eotriet 

Raym.  873.  by  •  decea» 

This  was  an  action  of  assumpsit.     The  usual  course  of  the  plaintiff's  deal- •^  •*•**?"*•" 
appeared  to  be,  that  the  drayman  of  the  plaintiff,  who  Was  a  brewer,  ^^  bis^maa 
lould  come  every  night  to  the  cl^rk  of  the  brew^house,  and  give  him  an  ac-  ter's  hooka, 
^ount  of  the  beer  delivered  out  of  them,  which  he  set  down  in  a  book  kept  stating  tho 
for  the  purpose,   and  the  drayman  signed  it.     The  drayman  who  signed  the  dalivery  of 
particular  entry  offered  in  evidence  had  since  died,  but  his  hand-writing  was  ^^^  go?ds, 
proved;  and  this  entry  was  held  to  bo  good  evidence  of  the  delivery  of  the  V^  ^^for 
beer^  for  which  the  action  was  brought .  Iijg  master 

8.  DiGBY  V.  Stedman.  E.  T,  1796.  K.  B.   lEsp.  3^8.  "    of  snch  do 

This  wa^  an  action  of  trover.     The  question  was,  whether  the  defendants  livery,  f 
had  delivered  to  Sir  J.  M.  a  gold  watch,  which  the  plaintiff  had  sent  them  to   [186  | 
be  repaired,  and  which  he  had  directed  them  to  deliver  to  Sir  J.  M.     A  wit-T**®.  ®''*'y 
ness  having  sworn  that  he  saw  the  watch  delivered  by  one  of  the  defendants  |"  \ 
to  Sir  J.  M.,  an  entry  made  by  one  of  the  defendants  in  the  usual  course  of  jD^n'o  book 
business  of  the  delivery  of  the  watch  to  Sir  J.  M.,  which  entry  the  witness  had  ought  to 
seen  soon  after  it  was  made,  was  allowed  to  be  read  in  evidence,  in  coniirma-  have  been 
tion  of  the  testimony  of  the  witness.  "•de  ,by 

Ia^  Kenyan  observed,  that  the  entry  should  regularly  be  in  the  hand-wri-  J^*  ^^^  .- 
tiAg  of  the  witness;  but  when  the  entry  was  made  in  the  hand-writing  of  an- ™"jg|^J*|' 

*  Soy  entries  in  the  land  tax  collector's  book  stating  A.  B.  to  bo  rated  for  a  particular  ly  written 
house,  and  his  payment  of  the*  sum  rated,  are  evidence  to  show  that  A.  B.  was  occupier  of  by  him. 
the  premises  at  the  time ;  Doe,  d.  Cartwright,  1  R.  &  M,  62.  sboald  ap 

f  The  declaration  of  tiie  trade^mnn's  servant  of  having  delivered  the  goods  is  also  an  ad-  pear  to 
mission  that  he  received  them  for  that  purpose,  and  would  have  been  evidence  against  him  have  been 
in  an  action  for  not  delivering  them  according  to  his  instructions.     This  species  of  proof  is  observed 
clearly  distinciiisihuble  from  entrirs  in  the  book  of  a  receiver,  who,  by  making  a  gratuitous  by  him  soon 
charge  ngainst  tiimsflf.  knowingly  asninsl  his  own  interest,  and  without  any  equivalent,  re- ^fter  it  was 
pels  every  sup[)o>ition  of  fraurl.     A  disposition  to  commit  fraud  would  have  tempted  him  to  made  to  en 
suppress*  altogether  the  fact  of  his  having  received  any  thing,  or  to  misrepresent  the  amount  ,|j|q  JjJ^  ^ 
of  the  sum,  but  not  to  mis-state  the  ground  or  consiJerntion  for  which  it  was*  received;  that  gpgQi^  jq  jtg 
is,  not  to  mi:j-s:a!e  the  only  fact  sought  to  bo  established  by  the  proposed  evidence.     On  the  correct 
other  hnndj  the  declaration  of  the  tradesman's  servant  is  offered  in  evidence  to  prove  the  fact  _-^  * 
of  the  delivery;   and,  as  he  gives  the  account  not  agiinst  his  own  interest,  (which  is  some  * 

security  for  rhe  tni  h  of  the  Ktalcment  in  the  other  case)  the  probability  of  his  account  being 
inie  or  false  is  nei  her  greater  nor  less  than  the  probabilitv  of  his  being  honest  or  dishonest; 
which  is  noihlns  niore  than  may  be  s  »id  m  every  case  of  hearsay.  The  circumstance  of  his 
thereby  arknowl*"!?  rii  lie  recclp"  ()f;roofls,  wfiir.li,  i*  may  ho  said,  would  be  evidence  in  an 
action  a2:'iii-*  ii  .i).  -.:»:!n'!  to  .\mn  int  lo  li  tie  or  noihins.  Il  was  the  least  he  could  say;  to 
have  said  iiothm::  ..:  :ll  wmiid,  us  ho  must  have  kriown,  necessarily  lead  to  some  Inquiry, 
These  conNido1-,jtu)ii>  m  ly  serve  to  Hhow  how  cautiously  such  declarationfb  by  shopmen  are 
to  be  admitted  in  evidnnce,  to  charge  third  persons  with  the  receipt  ofgooft;  more  particu- 
larly, as  tlie  tradesman  may  ca^^ily  be  furnished  with  evidence  of  delivery  by  taking  a  mem- 
orandum from  the  purchaser,  or  by  requiring  some  other  security. 

X  It  is  to  be  observed  that,  in  such  cases  the  declaration  does  not  depend  so  much  on  the 
credit  dae  to  the  party  who  makes  it,  as  to  its  connection  W'ith.the  cicrumstances.  In  the 
inttanQo  of  a  bankrupt,  the  declaration  which  he  makes  at  the  time  of  leaving  his  house,  of 
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other,  and  the  witness  saw  it  soon  after  it  was  made,  and  the  entry  had  corre0- 
"  ponded  with  what  he  had  himself  then  observed,  that  such  was  tantamount  to 

an  entry  qnade  by  himself. 
To  make     ^    Harrison  v.  Blades.  M.  T.  1813.  K.  B.  3  Camp.  457.    S.  P.  Makbt 
"dwU«  V.  Carter.  M.  T.  1815.  Exch,  1  Pripe,  225.  S.  P.  Cooper  v.  Mars- 

tioMAdmis  DEN.  1793.    1  Esp.  1. 

Bible,  the  The  platntiflf,  in  order  to  proye  his  possession  of  a  house,  proposed  to  prove 
death  of  receipts  for  taxes  given  by  the  tax-gatherer,  who  had  attended  under  a  subpce- 
^^  t^^  ^^  ^^  S^^^  evidence,  but  had  been  seised  with  an  appoplectic  fit,  and  taken 
dMrly*pro  home 'dangerously  ill  before  the  trial  came  on,  it  was  proved  that  he  was  tn  e»- 
Ted,  show  iremit.  Per  EUenborough,  J.  I  cannot  dispense  with  the  attendance  of  a 
iBg  him  to  witness  who  is  still  alive,  and  within  the  jurisdiction  of  the  Court  No  case 
be  du^  has  yet  gone  so  far,  and  I  am  afraid  to  establish  a  precedent.  It  is  difficult  to 
roosljr  ill  i*  determine  when  a  patient  is  past  all  hope  of  cure.  If  such  a  relaxation  of  the 
av^r*        rules  of  evidence  was  permitted,  there  would  be  very  sudden  indispositions 

r  137  1  and  recoveries;  it  would  lead  to  endless  collusion  and  fraud. 
Where  the       See  4  B  &  A.  697. 

elieet  of  the      10.  Calvert  v.  Archbishop  of  Canterbury.  E.  T.  1787.  2  Esp.  646. 
•Btnr  ie  not     This  was  an  action  of  assumpsit  on  an  agreement,  for  the  hire  of  a  pair  of 
to  clwrf  e     coach  horses:     Lord  Kenyon  held,  that  an  entry  made  in  the  plaintiflTs  books, 
ttVDoTevl ^y  ^  3®^^^^  since  deceased,  of  a  contract  made  with  the  defendant,  was  not 
^^c»*        admissible  in  evidence  to  prove  the  terms  of  the  contract,  because  the  entry 

did  not,  as  in  the  case  of  Price  v.  Lord  Torrington,  ante.  p.  185,  charge  the 

clerk. 

hii  intention  of  so  doinv,  is  foanded  not  upon  his  character  for  veracity,  but  on  the  pre- 
sumption arisinjjr  from  experience,  that  where  a  man  does  an  act,  his  contemporary  declara- 
tion accords  witli  his  real  intention,  unless  there  be  some  reason  for  misrepresentin<^  his  real 
intention ;  its  connection  with  the  act  gives  the  dedaiation  j^reater  importance  than  that 
which  is  due  to  a  mere  assertion  of  a  fact  by  a  stranger,  or  a  declaration  by  the  party  himself 
at  another  time.  Such  evidence  does  not  rest  upon  the  credit  due  to  the  declarant,  but  might 
be  admissible,  even  although  the  declarant  in  ordinary  cases  would  not  be  believed  upon  hie 
oath;  Stark.  Evidenoo. 

*  In  Clerk  v.  Bedford,  Bui.  N.  P.  382.  where  the  plaintiff  to  prove  the  delivery  of  wioe 
to  the  defendant,  produced  a  book  belonging  to  his  cooper,  since  dead,  whose  name  wjis 
Bubscribed  to  several  articles,  which  it  was  proposed  to  read  after  proof  of  the  handwriting. 
Lord  Raymond,  C.  J.  would  not  allow  it,  saying  it  differed  from  Price  v.  Torrington,  ante, 
IBS. 

In  an  action  "by  a  tavern-keeper,  (Wiltzie  v.  Adamson,  K.  B.  Sitt  after  M.  T.  1789.  1 
Phil.  Ev.  319;  it  appeared  that  the  defendant  belonged  to  a  club  which  was  held  at  the  plain- 
tiff's hou^e,  and  thit  in  a  room  where  the  club  met,  a  book  used  regularly  to  be  kept  open, 
in  which  the  plaintiff's  servants  entered  the  articles  as  they  were  ordered  by  the  members  of 
the  club,  who  had  thereby  an  opportunity  of  inspecting  and  correcting  the  account.  Lord 
Kenyon  admitted  the  bc)ok  as  evidence  of  the  delivery,  though  it  was  not  proved  that  the 
aervnnts  who  m.ule  the  entry  were  dead,  nor  was  their  absence  accounted  for,  and  only  their 
handwriting  was  proved.  The  daily  account  in  the  book  was  in  tliis  case  considered  as  tan- 
tamount to  a  bill  delivered  and  admitted  by  the  dofond^nt. 

The  statute  7  J.  1.  c.  12.  enacts,  that  the  shop-book  of  a  tradesman  shall  not  be  evidence 
in  any  action  for  wares  delivered  or  work  done,  above  one  year  before  the  bringing  of  the 
action,  except  the  tradesman  or  hia  executor  shall  have  obtained  a  bill  of  dobt  or  obligation  of 
the  debtor  for  the  said  debt,  or  shall  have  brought  acainst  him  some  action  within  a  year  next 
after  the  delivery  of  the  wares,  or  the  work  done;  Sikes  v.  Marshall,  2  Esp.  N.  P.  C.  705. 
And  the  second  seotioo  provides  that  nothing  in  the  act  shall  extend  to  the  mutuad  trading 
and  merchaadixe  between  tradesman  and  tradesman.  At  the  time  of  making  this  act  of 
parliament  there  was  an  Opinion  growing  up,  that,  after  a  certain  length  of  time,  a  man's 
shop  books  should  be  evidence  Ibr  him  after  the  year;  to  prevent  whioh  the  act  was  made ; 
by  Lord  Hardwicke,  3  Vee.  43.  *  However  the  book  is  not  evidence,  even  within  the  year, 
except  under  particular  eircomstanoes.  An  entry  made  by  a  tradesman  himself,  stating  the 
delivery  of  goods,  is  not  evidence  fbr  him ;  but  whether  made  by  him  or  not,  it  may  often 
serve  at  a  memorandum  to  refresh  the  memory  of  the  shopman,  and  for  that  purpose  is  ad- 
misaible*  An  entry  made  by  a  tradesman,  stating  a  dobt  due  from  himself  to  a  third  per- 
^  son,  is  manife^ly  good  evidence  of  the  debt,  as  a  statement  against  his  interest ;  thus,  en- 

tries by  a  bankrupt,  and  an  account  signed  by  him  before  his  bankruptcy,  charging  himself 
with  a  balance,  -i  *i;  ndmisnible  as  evidence  of  the  petitioning  creditor  s  debt  in  an  action  by 
the  assigiieen:  W.ik  v.  Tiiorpe,  1  Camp.  376:  Hoare  v.  Coryton,  4  Taunt.  560;  abridg- 
ed, ante,  tit.  Bank.apw  It  is  es^tentiallv  necessary  in  such  cases  to  prove  the  signing  of  the 
account,  or  the  makiiig  of  the  entry  beroro  the  act  of  bankniptcy,  and  to  prove  thu  by  ox- 
trioaic  evidence.  • 


£VmENOE.--lly  MmmUm.  13S 

5ih.  Mmisnons,  The  •dmi« 

(A)    Gknkk\l  rilf.  *  iiion  of  a 

1.  Bauerman  v.  R.i^BNAs,  T.  T.  17  )8.*  K.  n.  7  T.  R.  r,i\  ,\  ^^^'^Zd 

This  was  an  action  by  the  plainti'.!':*,  wjv>  wcrc  thr  ship;**  rs  <»!'  ;i'»()drt  on  1)6-1^  alw«y« 
half  of  Van  Dyckeand  Co.  agaid^^t  the  tlclendanlB,  for  x\\v.  daiunging  of  goods    f    |88  ] 
in  the  course  oflhe  carriage;  and  Ihe  question  wa^,  wlieiher  a  letter  from  the  evidonce« 
noniioa)  plainti'Vs,  from  which  it  appeared  that  Van  Dvokc  and  Co.  were  the  aUhoogh  b« 
real  plaintidW,  ap«l  h  i.lindeinnifjed  them,  could  he  real,  in  ordn  to  prove  an  ***  **"*  * 
admission  that  ttrj  'iefi'ji'.anfs  we ro  wholly  free   from  *'l.»f!je      Th.*  i  vifif-nv"'  '"*,?**' 
was  rejected  upv)n  tntj  iria  ,   .  tit  tne  l  ourt  ofK.  B  w<n«     ilt'-r'-v-r  !-»  "I  .»;»;ni   n  ^„j  aliho* 
that  the  evidence  ought  to  have  been  admitted,  on  the  (;rourt  .  tr:  tr  Mif  plaintiffit  appear 
in  a  cause  must  be  considered  as  having  an  interest  in  the  H'-'I  tn;  and   T.nw- from  ihe  ad 
rence,  J.  observed,  that  he  had  looked  into  the  books,  and  ct>uh]  nnt  find  one  "'j**? ■  ^ 
case  in  which  it  had  been  held,  that  an  admission  by  the  plain:  ilf  on  record  .      ^^1 
was  not  evidence,  and  that  he  had  found  none. 

2.  CiuiB  V.  D'Aeth.  T.  T.  1790.  K.  B.  7  T.  R.  670.  n. 
Debt  on  a  bond,  dated  the  10th  of  June,  1776,  from  the  defendant  to  M.  Aod  tiMrs 
Bartlett,  spinster,  now  the  wife  of  the  plaintiff,  W.  X7raib,  in  8001.     Plea,  non  ton  aa  ad 
est  factum^  and  issue  thereon.     Afterwards  there  was  a  plea  pm$  darrien  con-  niwioa  by 
tinuance  of  a  release  of  the  action,  dated  SOth  January,  1788.     The  replica-*^*  oblif^ 
tion  slated  the  condition  of  the  bond,  which  was  for  the  quarterly  payment  of^^^HJ^*^ 
an  annuity  of  502.;  and  that  after  the  making  of  the  bond  and  the  intermar- wboae 
riage  of  the  plaintiffs,  but  before  the  release,  viz.  SOth  of  Oetober,  1784,  by  aase  the 
indenture,  the  plaintiffs  in  consideration  of  SOOI.  assigned  the  annuity  and  bond  •ctioa  muft 
to  J.  Mawiey,  and  empowered  him  to  sue  for  it  in  their  names,  and  the  plain-  5J**5'""!j 
tiffi  covenanted  not  to  receiYO  or  release  it,  without  Mawley'a  consent,  or  •u^^JiJIfee* 
rule  or  decree  in  a  court  of  equity;  that  after  the  making  of  the  said  indent- 1^  i^,,  ili^ 
ure,  and  before  the  release,  viz.  9th  of  June  1785,  Mawley,  in  consideration  action; 
of  3^0/.  assigned  to  Thos.  Johnson;  that  the  defendant  afterwards  had  notice 
of  the  said  indentures;  that  after  the  making  of  the  said  last-mentioned  indent- 
ure, and  before  the  release  and  the  plaintiff's  original  writ,  viz.  Michaelmas, 
1787,  J  IS/.  105.  became  in  arrear,  which  the  defendant  refused  to  pay;  where- 
upon Johnson,  in  the  plaintiff's  name,  sued  him  for  his  (Johnson's)  benefit; 
that  the  defendant  having  notice  of  the  premises,  fraudulently  obtained  the  re- 
lease, whereby  the  same  is  void.     Rejoinder,  that  the  bond  was  assigned  to 
Mawley  without  the  plaintiff's  kuowledge,  who  fraudulently  assigned  it  to 
Johnson,  with  a  traverse  that  the  defendant  fraudulently  obtained  the  release. 
The  sur-rejoinder  took  issue  on  the  traverse,  and  there  was  a  verdict  for  the 
defendant  on  both  the  issues.     The  defendant  at  the  trial  gave  in  evidence 
before  Lord  Loughborough,  at  Guildhall,  an  affidavit  of  W.  Craib,  the  plaintiff 
on  the  record,  sworn  by  him  after  he  had  assigned  the  bond,  in  which  were 
stated  the  facts  relied  on  by  the  defendant;  on  which  the  plaintiff's  counsel 
tendered  a  bill  of  exceptions  to  the  admissibility  of  the  evidence. 

But  the  Court  said  it  was  too  clear  to  be  argued,  and  that  there  could  be  no    i   jgg  i 
question  but  that  any  thing  said  or  sworn  by  the  plaintiffs  on  the  record  must    *  ^ 

be  evidence  for  the  defendant.     See  1  Campb.  25. 

3.  Hanson  v.  Parker.  M.  T.  1794.  1  Wils.  257.  S.  P.  Smith  v.  Lyon.  M. 
T.  1813.  3  Campb.  466.  S.  P.Dowden  v.  Fowle.T.  T.*18I4.  4  Campb. 
38.  S.  P.  Rex  v.  the  inhabitants  op  Hardwick.  1 1  East,  558.  S.  P. 
Rex  v.  the  inhabitants  op  Woburn.  M.  T.  1808.  10  East,  395.  Qr  an  ad 

In  an  action  of  debt  upon  a  bond,  conditioned  to  pay  money  to  L.  D.,  for  mission  ia 

*  As  the  parties  to  a  suit  are  excluded  from  being  witnesses  on  account  of  their  interest,  receivable* 
statements  or  representations  made  by  them  against  their  interest  must  be  evidence  against  when  made 
them,  and  in  many  cases  they  will  be  the  strongest  evidence.     Upon  this  principle,  the  (Vee 
admissions  of  one  of  the  parties  to  a  suit  on  the  matter  in  issue,  and  the  voluntary  confession 
of  a  prisoner  under  a  criminal  charge,  are  always  received  in  evidence  against  the  party ;  see 
ante,  tit.  Confessions  and  Admissions. 

t  And  m  Payne  v.  Rogers,  Douz.  407 ;  see  1  Salk.  260 ;  where  the  tenant,  a  nominal 
plaintifl^  having  given  n  release  to  me  defendant,  the  Court  ordered  it  to  be  given  up*  on  an 
application  by  the  landlord.  In  Bui.  N.  P.  it  is  laid  down  that  the  answers  of  a  trustee  can 
in  no  case  bo  admitted  as  evidence  of  a  cestui  que  trust. 


154  EVIDENCE.— JMadtf  of  proving  Facts. 

by  the  par  whose  benefit  the  action  was  brought,  the  defendant  proved,  that  L.  B.  had 
ty  really  ingajj^  jjj  j^  conversation  about  this  bond,  that  the  defendant  owed  nothing,  upon 
thcTsnit  '"  which  the  jury  found  for  the  defendant.  On  a  motion  for  a  new  trial,  it  was 
thoagh  not  argued  that  the  declarations  of  L.  D.,  who  was  no  party  to  the  action,  ought 
named  on  not  to  afiect  the  plaintiff,  and  affidavits  Were  offered  to  explain  L.  D.'s  evi- 
the  record,  dence ;  but  the  Court  said,  that  the  affidavits  were  inadmissible,  and  that  it  was 
And  in  a  ci^^  ^®  considered  as  if  L.  D.  was  the 'plaintiff,  the  action  being  for  L.  D''8  be- 
tU  soit         nefit. 

against  se  4.  Rex  v.  THE  iNH\BiTATs  OF  Hardwick.  M.  T.  1809.  K.  B.  11  East,  589. 
vera!  per         Per  Lord  Ellenborough,  C.  J.     In  the  case  of  the  King  v.  Woburn,  10 

re  Droved  -^^^^  ^^^'  ^^®  considered  that  such  an  appeal,  whether  entered  in  the  names 
to  have  a  ^^  ^^^  churchwardens  and  overseers  of  the  poor,  or  of  the  inhabitants  of  the 
joint  inter  parish,  was  in  effect  the  suit  of  the  inhabitants  paying  to  the  rates;  they  being 
est  in  the  the  parties  realty  interested  in  the  suit  touching  the  settlement  of  a  pauper  in 
decision*  a  the  parish;  and  that  such  an  inhabitant  of  one  of  the  litigant  parishes  in  that 
d 'b^*^'*  ^*^®»  could  not,  as  a  party  to  the  suit,  be  compelled  by  the  other  parish  to  give 
one  of  the  evidence  against  his  own  parish.  The  Court  did  not  decide  that  the  declara- 
persons  eon  tion  of  such  an  inhabitant  could  be  given  in  evidence  a<;aii>st  his  parish;  and 
eerning  a  it  has  been  truly  said  at  the  bar,  that  the  opinion  thrown  out  by  me  upon  that 
material      point  was  not  the  decision  of  the  Court,  for  the  point  did  not  necessarily  arise 

(  190  I  •  in  that  case;  and  therefore  it  comes  now  to  be  judiciously  considered,  for  the 
frfct  within  j^pj,^  time,  whether  such  a  declaration  be  receivable  in  evidence;  whether,  when 
ledee  U  evi  ^  ®"*^  ^^  pending  against  a  great  number  of  persons  who  have  a  common 
dence  interest  in  the  decision,  a  declaration  made  by  one  of^  those  persons  con- 

agninst  him  cerning  a  material  fact  within  his  knowledge  be  evidence  against  him  and 
and  against  all  the  other  parties  with  him  to  the  suit.  And  it  still  seems  to  me  to  follow 
all  who  are  ^g  ^  corollary,  from  the  decision  of  the  Court  in  the  former  case,  that  such  a 
him  to  the  P®'*^^^*  ^^^  being  liable  to  be  called  upon  to  give  evidence  upon  oath  of  the 
g„li,«  fact,  as  being  a  part/  to  the  suit,  his  declaration  of  it  must  be  evidence  for  the 

opposite  party. 

(B)  Form  and  nature  op  admission  by  express  coNSENT.f 

6th.    Records. 

*  In  an  action  of  covenant,  therefore,  against  two  defendants,  the  affidavit  of  one  of  tbehi 
may  be  ^iven  in  evidence  against  both;  Vicary*s  case,  Giib.  £v.  5j.  ^o,  in  an  action  by 
several  partners  against  tho  defendant,  for  the  non-porformance  of  an  agreement,  a  declara- 
tion by  one  of  the  partners,  that  the  goods  to  which  the  agreement  related  were  his  separate 
property,  is  evidence  against  all  the  plaintiffs  suing  as  upon  a  joint  contract;  Lucas  and 
others  v.  De  la  Cour,  1  M.  jr  S.  249 ;  post,  tit.  Partners.  And  an  admission  by  one  defen- 
dant of  bis  partnership  with  tho  co-defendants,  (who  were  sued  with  him  as  acceptors  of  a 
bill  of  exchange,  and  who  had  been  outlawed)  has  been  received  as  proof  against  him  of  a 
joint  promise  by  all ;  Sangster  v.  Mazarredo  and  others,  1  Stark.  161.  The  rule  has  been 
extended  in  actions  so  far,  as  to  admit  the  declarations  of  one  partner  to  be  evidence  against, 
another,  concerning  joint^contracts  and  their  joint  interest,  although  the  person  who  ha» 
made  such  declarations  is  not  a  party  to  tho  suit ;  as  where,  in  an  action  by  a  creditor  against 
some  of  the  partnership  firm,  tho  answer  of  another  partner  to  a  bill  filed  by  other  creditors, 
was  received  in  evidence  against  the  defendants,  not  indeed  to  prove  the  partnership,  but 
that,  being  established,  as  an  admission  against  tliose  who  are  as  one  person  with  him  in  in- 
terest; Grant  V.  Jackson,  Peake  Rep.  203;  Wood  and  others  v.  Braddick,  1  Taunt.  104? 
Nichols  V.  Dowding,  and  Kemp,  1  Stark.  81 ;  (the  point  waa  doubled  in*  Thwaitoa  t^ 
Richardson,  Peake,  N.  P.  C.  16.)  and  see  Wbiicomb  v.  Whiting  2  Doug.  652? 
Jackson  y.  Fairbank,  2  H.  Bl.  340;  and  tlie  admission  of  a  partner,  though  not  a  party  to 
the  suir,  is  evidence  as  to  joint  contracts  against  any  other  partner,  as  well  after  the  deter- 
mination of  the  partnership  as  during  its  continuance ;  Wood  and  others  v.  Braddick,  1 
Taunt.  104.  • 

t  It  frequently  occurs  in  practice  that,  in  order  to  save  expense  as  to  mere  formal  proofs, 
the  attorneys  on  each  side  consent  to  admit,  reciprocally,  certain  facts  in  the  cause  without 
ealling  for  proof  of  ihem.  These  are  conclusive,  and  are  usually  reduced  to  writing,  the  so- 
licitors shortly  adding  a  statement  to  this  etifeot,  viz.  **  We  agree  that  the  above  facta  sbafl, 
on  the  trial  of  this  cause,  be  admitted  and  taken  as  proved  on  each  side,"  and  signing  two 
copies  now  called  *'  admissions'*  in  the  cause,  each  solicitor  takes  one.  It  is  of  Uie  great- 
est importance  that  what  may  or  may  not  bo  admitted  without  injury  to  the  claim  of  either  of 
the  litigating  parties  should  be  well  considered ;  therefore,  the  facts  not  to  be  disputed  are 
oflen  submitted  to  one  or  more  of  the  counsel  on  either  side,  who  may  probably  hold  a  brief 
on  tho  trial. 


£VID£NC£.— Jy  SUccrdi^  19$ 

(A)  Statutss*  AprtettA 

The  King  v.  Sutton.  H.  T.  1816.  K.  B.  4  M.  &  S.  633.  ^  ^h  •'• 

This  was  nn  information  against  the  defendant,  for  publishing  a  seditioOf  it- K^ffpS^f 
bel.     It  contained  an  introduclorj  averment  that,  before  the  publishisg  of  the  ^f  f^^{^  ^ 
libel,  certain  outrages  had  been  committed  in  particular  parts  of  the  kingdom,  eitad  ia  the 
To  prove  this  allegation  several  acts  of  parliament  were  produced,  in  the  pre- prmmbl*. 
amble  of  which  was  recited  the  existence  of  these  local  disturbances.     The   \  191  ] 

*  Public  statutes  are  never  required  to  be  proved  at  the  trial,  for  the  same  reason  that  thliy  ar« 
not  set  forth  in  the  pleadings,  namely,  because  the  Court  are  bound  eS'Ojfieio  to  take  notice 
of  them ;  and  therefore  when  the  printed  copy  of  a  public  statute  is  produced  at  a  trialt  as  is 
frequently  the  case^  it  is  not  to  be  deemed  to  be  produced  in  evidence,  but  rather  in  aid  of 
the  memory  of  the  court  and  Jury|  see  Gilb.  £v.  10.  By  stat.  41  Geo.  3.  c.  90.  s.  9.  tb« 
statutes  of  Ireland,  prior  to  the  Union,  printed  and  published  by  the  King's  printer^  shall  be  '^ 
received  as  conclusive  evidence  in  any  court  of  Great  Britain.  These,  boweveri  are  tbtf 
statutes  of  another  kingdom ;  but  the  statutes  relating  to  Ireland,  whidi  have  been  mad« 
since  the  Union,  are  taken  notice  of  ex- officio  by  the  Court,  and  need  not  be  pleaded  or 
proved. 

Private  statutes  and'  particniar  enstoms,  on  the  contrary,  mast  be  proved  at  th«  trial,  Ibff 
the  same  reason  that  they  are  required  to  be  set  forth  in  pleading.  A  private  statate  nvat 
be  proved  by  an  examined  copy;  Gilb.  Ev*  12;  see  1  Arch.  Prac*  B.  ^K.  189}  and  set  IS 
East,  479,  unless  it  be  otherwise  directed  by  the  statuto  itself. 

Private  statutes  may  be  given  in  evidence,  not  only  when  the  matter  of  them  if  diredlf 
pni  in  issue,  but  also  if  they  become  necessary  incidentally.  As,  where  the  issue  was  whe- 
ther certain  lands  passed  by  a  grant  of  King  Henry  the  8th,  by  which  it  is  enacted*  thai 
lands  should  pass  by  that  King's  grants,  notwithstanding  any  mis-mcital  of  them  in  the  pa- 
tenu;  Hob.  226,  227;  Gilb.  Ev.  42.  AUo,  where  the  printed  copy  of  a  publie  etstuts 
was  produced  as  proof  of  certain  facts  recited  in  the  preamblui  the  Court  held  thet  it  was 
ndmissible  evidence  for  that  purpose;  4  M,  li  S.  682i 

Tho  distinction  between  public  and  private  statutes  is  this :  a  general  or  puhlie  act  b  m 
universal  rule,  that  regards  the  whole  Community ;  but  special  or  private  acts  are  rather  ex- 
ceptions than  rules,  bemg  those  Which  operate  upon  private  persons  and  private  conoems ;  1 
Bl.  Com.  86;  Gilb.  Ev.  45.  If  a  statute  relate  to  all  the  subjects  of  the  realm,  it  ia  a  pub^t 
lie  statute ;  8  Co.  138.  But  a  statute  which  relates  to  particular  persons,  see  1  Salk.  168 ; 
or  to  particular  places,  as  to  one  or  more  particular  manors  or  towns,  At,  4  Co.  76.  b.;  •• 
for  instance,  the  stat.  3  J.  I.  c.  5.  which  gives  tho  benefices  of  recusants  in  partidolar  coon' 
ties  to  the  Universities ;  R.  10  Co.  57.  b.;  and  the  stat.  18  Eliz.  c.  6.  relating  to  colleges  in 
the  Universities,  4  Co.  76.  a.  and  the  like,  are  private  statutes.  All  statutes  which  eon* 
cem  the  King,  R.  8.  Co.  28.  a.;  R.  4.Co.  13.  77.  a.;  Hob.  227,  or  the  Queen^S  Co.  28.  b. 
are  public  statutes  ;  Plowd.  65 ;  13  Ed.  4.  8.  b.  So,  a  statute  relating  to  all  spiritual  per- 
sons, such  as  the  stat.  21  H.  8  c.  13;  stat.  13  Cliz.  c  10;  stat.  18  Eliz.  c.  11.  and  the  hkei 
is  a  publie  statute :  R.  4  Co.  76.  a.  120  b.;  1  Brownl.  208  i  2  Rol.  Abr.  465;  but  a  statute 
which  concerns  a  part  of  the  spirituality  only,  such  as  bishops,  or  any  particular  bishop,  is  « 
prirate  act;  4  Co.  76.  a.;  R.  5., Co.  2.  a.;  13  Ed.  4.  8.  b.  A  statute  that  relates  to  all  lordS| 
such  as  tile  stat.  Marib.  c.  3.  4  Co.  76.  b.;  10  E.  4.  7.  b.;  Gilb.  Ev.  45;  or  the  stat.  2  R.  2< 
c  5,  de  scandalis  magnatum,  R.  4.  Co.  13.  is  a  public  act ;  but  a  statute  which  conceme 
one  set  of  lords  merely,  such  as  the  lords  temporal,  is  a  private  act ;  4  Co.  76.  b.;  13  Ed« 
4.  8.  b.;  Doct.  PI.  338.  A  statute  that  relates  to  all  officers  in  gener&li  such  as  the  stat^ 
Qte  Westm.  i  C.  26.  that  no  sheriff  or  other  minister  shall  take  reward,  ^c.|  is  h  public  act^ 
but  a  statute  which  concerns  a  patticolar  set  ot  officers,  such  as  sheriffs^  or  the  like,  is,  it 
teems,  a  private  act;  4  Co.  76.  b.;  2  Saund.  154;  Plowd.  65;  1  Sid.  24.  4.')9;  cent,  per 
Holt,  1  Lev.  83 :  Semb.  cont.  per  Hale,  2  Lev.  103.  However^  the  stat.  23  Hen.  6.  c  9< 
as  to  the  sfaeriffii'  bonds,  whatever  doubt  might  formerly  be  entertained  about  it,  as  appears  ^ 

from  the  authorities  just  ciledf  is  now  decidedly  treated  as  a  public  stotute:  for,  since  the 
sheriff*  has  been  enabled  to  assifin  such  bonds  by  a  public  statute,  the  Court  feel  themselves 
bound  officially  to  take  notice  of  the  statute  that  enables  him  to  take  such  bonds ;  2  T.  R^ 
669 ;  15  East,  3*22 ;  see  ante,  tit.  Bail.  A  statute  which  relates  to  trade  in  general  is  a  pub^ 
lie  act ;  but,  if  it  concern  a  particular  trade  merely,  or  an  individual  of  that  trade,  it  is  a  pri- 
vate act ;  .4  Co.  76.  b.;  see  2  Lutw.  1410.  But,  if  a  statute,  relating  to  a  particular  trade, 
cre.a.e  a  penalty,  and  give  that  penalty  to  the  King,  it  thereby  becomes  a  public  act;  Skim 
429.  So,  all  statutes  relating  to  the  public  revenue,  Bac.  Abr.  Statute  F.;  12  Mod.  249} 
or  the  King's  forestSi  or  chases,  &.c.  8  Co.  138.  b.;  are  public  acts.  So,  although  a  statute 
relate  to  a  particular  matter,  yet,  if  it  concern  all  persons  generally,  as  a  statute  e'onc'emiug 
elegis,  attamts,  assizes^  appeals,  lie.  it  is  a  general  act ;  4  Co.  76.  b.  So^  although  the 
words  of  a  statute  be  particular,  vet,  if  the  intent  be  general,  it  is  a  public  statute;  10  Co. 
)0I ;  1  Sid.  209 ;  and,  on  the  otnor  hand,  if  the  intent  of  a  statute  be  particular,  it  shall  be 
deemed  a  private  act,  notwithstanding  the  words  are  general ;  Plowd.  204.  So,  a  part  of 
a  statute  may  be  public,  part  private;  R.  10;  Co.  57.  b.  So,  if  a  statoie,  whieh  would 
otherwise  be  private,  contain  a  clause  directing;  that  it  shall  be  deemed  a  public  act,  and 
which  ia  very  usual,  it  must  be  treated  accordwgly ;  see  po«t,  tit|  StatutM* 
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Court  considered  the  recitals  to  be  admissible  to  prove  the  introductory  aTer- 
ment,  that  outrages  of  the  description  stated  in  the  information  httd  existed, 
observing  that  public  acts  of  parliament,  it  ^vas  said,  are  binding  upon  every 
subject,  ffird  the  judges  are  bound  to  take  judicial  notice  of  their  contents;  ev-« 
ery  subject  is,  in  judgment  of  law,  privy  to  the  making  of  them,  and  supposed 
to  know  them;  the  passing  of  an  act  of  parliament  is  a  public  proceeding  in  all 
its  stages,  and  when  the  act  is  passed,  it  is,  in  the  contemplation  of  law,  the  act 
of  the  whole  body  of  the  kingdom. 

(B)  Records  of  the  King's  Courts.* 

(a)  By  production  of  record  itself  1^  a 

[  192  ]  (6)  By  exemplification.'^ 

An  exem  TooKER  V.  THE  DuKE  OF  Beaufort.  T.  T.  1756.  K.  B.  Say,  297, 

{ilificauoD        jj^  ^^  action  of  trespass,  the  question  was,  whether  certain  lands,  called  W.^ 
oftheConrt  were  parcel  of  the  manor  of  H.     At  the  trial  of  the  cause  an  exemplificatioD, 
of  Exche     under  the  seal  of  the  Court  of  Exchequer,  of  a  commission,  and  of  the  return 
qser  under  thereto,  were  given  in  evidence  by  the  plaintiff.     The  commission,  which  issu- 
the  seal  of  ed  some  months  after  a  grant  by  Queen  Elizabeth  of  the  manor  of  H.  was  to 
that  coart,  inquire,  whether  the  prior  of  St.  S.  was  heretofore  seised,  in  right  of  his  pri- 
ble  ovi'""^   ory,  of  certain  lands  called  W.,  as  parcel  of  the  manor  of  H. ;  and  whether 
dence.         ^^e  Crown  had,  since  the  dissolution  of  the  priory,  been  seised  thereof,  as  par- 
cel of  the  said  manor.     The  return  to  the  commission  was,  that  tbc  prior  was 
heretofore  seised  of  these  lands  in  right  of  his  priory,  as  parcel  of  the  manor  of 
H.;  and  that  from  the  time  of  the  dissolution  of  the  priory  to  the  time  of  the 

♦  A  record  of  the  King's  courts  is  proved  cither  by  producint;  the  record  itself,  or  by  an 
ezemplication  of  it  under  the  groat  seal,  which  is  of  itself  a  record,  and  needs  no  further 
proof,  Gilb.  Ev.  14;  10  Co.  93;  or  by  an  exemplification  of  it  under  the  seal  of  the  Coart, 
(whether  of  a  c6urt  at  common  law,  or  of  one  created  by  act  of  parliamcnr,  2  Sid.  146  ;  Gilb. 
Ev.  17.  19 ;  10  Co.  93;  and  see  Hardr.  120,)  and  which  needs  no  further  proof,  Gilb.  Ev. 
19;  or  by  an  examined  copy,  10  Co.  92.  b.;  2  Roll.  678.  c.  45;  R.  Hardr.  119;  according 
to  circumstanccsr. 

t  Upon  an  issue  of  nul  tic!  record,  the  record,  if  of  the  same  court,  is  produced  andin* 
spectcd  by  the  Court,  Tidd.  801 ;  if  a  record  of  an  inferior  court,  it  is  proved  by  the  tenor 
of  the  record,  certified  under  a  writ  of  certiorari,  issued  out  of  Chancery,  and  transmitted 
thence  by  writ  of  mittimus  ;  ibid. 

f  Copies  sf  record.s  are  either  exemplifications,  or  copici  made  by  an  aathorizcd  officer, 
or  sworn  copies.  Exemplifications  are  either,  as  stated  in  a  prior  paragraph,  under  the  gre^t 
seal,  or  under  the  seal  of  a  particular  court. 

First — Of  exemplifications  under  tlie  great  seal. — The  reason  of  admitting  a  copy  to  bo 
evidence  in  such  cases,  is  the  inconvenience  to  the  public  of  removing  such  documents,  which 
may  be  wanted  in  two  places  at  the  samo-time;  Bac.  Abr.  620.  A  record  to  be  cxemplifi* 
ed  under' the  great  seal  must  either  be  a  record  of  the  Court  of  Chancery,  which  is  the  centre 
of  all  the  coufrts,  err  must  be  removed  thither  by  certiorari;  Bac.  Ab.  Ev.  F.  B.  N.  P.,  5 
MS.  173;  10  Co.  93.  a.  Nothing  but  records  can  bo  given  in  evidence  exemplified  under 
the  great  seal,  for  these  nre  presumed  to  be  preserved  by  the  court  free  from  erasure  or  in- 
terlineation,  to  which  private  deeds  are  subject,  B.  N.  f .  227;  Bac.  Abr.  Ev.  F..  3  Inst. 
173;  Gilb.  Ev.  12;  which  are  in  the  hands  of  private  persons.  Where  any  record  is  e»cm- 
plified,  the  whole  must  be  exemplified,  for  the  construction  must  be  gathered  from  the  whole 
taken  together;  2  Inst.  273;  Gilb.  Ev.  17;  D.  N.  P.  217.  An  exemplification  under  the 
broad  seal  is  of  itself  a  record  of  the  greatest  authenticity ;  Gilb.  Ev.  14 ;  Bac.  Abr.  Ev.  610; 
Sid.  145;  Hard.  llS;   Plowd.  Com.  411.  (n.) 

Secondly. —  Under  the  Seal  of  the  Court, — ^The  seals  of  the  King's  conrts  of  josticft 
nre  of  public  credit,  and  are  part  of  the  constitution  of  the  courti,  and  supposed  to  be 
known  to  all;  Gilb.  Ev.  10.  17.  20;  Co.  BS,  a;  and  this  whether  the  court  has  existed  from 
time  beyond  memory,  or  has  been  recently  created  by  act  of  parliament;  Sid.  148;  Gilb. 
Ev.  10.  bat  the  seals  of  private  courts  and  persons  arc  not  receivable  in  evidence,  unless 
proved  to  be  the  seals  of  the  respective  courts;  Gilb.  Ev.  20;  ibid.  17,  18,  19.  In  gHe- 
ral,  the  exemplification  of  any  record  under  the  seal  of  one  of  the  King's  courts  of  justice 
is  sufiicient;  10  Co.  93.  nfj^  An  exemplification  of  a  comuiission  and  rcinrn  under  the  seal 
of  the  Eicliequer.  Tookor  v.  the  Duke  of  Beaufort,  Say.  297;  of  d  record  of  the  great  ses- 
sions in  Wales,  or  in  a  county  palatine  under  the  seal  of  the  conrt,  semb.  FTard.  120:  of 
the  proceedings  of  the  Ecclesiastical  Courts;  I  Fords.  MSS.  166.  So  is  an  exemplifica- 
tion of  the  pope's  bull  under  the  seal  of  a  bishop.  Hard.  118;  of  the  grant  of  udmi- 
nistratioD,  with  the  will  annexed,  under  the  seal  of  the  archbishop;  Kcmpton  t.  Cross,  S 
Geo,  2;  B.  R.  H.  lOS,  So,  the  exemplification  of  the  enrolment  of  a  fine  or  recovery  in 
Wales,  and  in  the  coantiet  palatine,  under  the  appropriate  judicial  seals,  are  evidence  of 
•Mb  fines  and  recoveries,  by  the  statute  27  Eliz.  c,  9.  s.  8;  Olive  v.  Gwyn»  2  Sid.  14ft. 
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grant,  the  Crown  was  seised  thereof,  as  parcel  of  the  said  manor.     Upon  a 
rule  to  show  cause  why  a  new  trial  should  not  he  granted,  Denison  J.,  said: 
it  has  heen  contended,  that  the  exemplification  was  not  admissible  evidence, 
because  it  was  not  under  the  Great  Seal;  but  we  are  of  opinion  that  exem-    [  193  | 
pU&cation  of  a  record  of  the  Court  oi  Exchequer,  under  the  seal  of  that  court,  The  copy 
IS  admissible  evidence.  ®^*  r«cof< 

(c)  By  an  examined  copy."^  "*"■*  \\ 

1.  Reid  v.  Margison.  T.  T.    1808.  C.  P.   1  Campb,  469.  M*Nikl  v.  PKR-TwUnM/ 

CHARD.  N.  P.  1795.   1  £sp.  263.  who  hues 

Debt,  for  an  escape  on  final  process.     The  witness  who  produced  a  copy  of  iniin«'d  ii 
the  judgment  said,  he  examined  the  copy  while  another  person  read  the  origi-  liB^  ^<»' 
nal;  but  that  he  had  not  looked  at  the  original  while  that  or  any  other  person  -Jj'"  ^.'^^   . 
read  the  copy.     On  a  motion  that  a  verdict  founded  on  this  evidence  should  ^r^J^cf  l^i 
be  set  aside,  the  Court  said,  had  the  witness  who  was  called  done  all  that  the  Qxamined 
defendant  requires,  still  the  other  person  engaged  in  the  examination  might  the  copy 
by  possibility  have  misread  the  copy  as  well  as  the  original;  and  it  would  coma  while  ano 
to  this,  that  to  prove  a  copy  of  a  record,  there  must  always  be  two  witnesses,  ***•*■  !>•'«>■? 
the  man  who  read,  and  the  man  who  examined.     But  this  would  be  a  great  ^^i*^  '''^  ^^ 
public  inconvenience,  and  there  is  no  rule  of  law  to  require  it.  ^  r  |'g^  -i 

2.  RoLP  V.  Dart.  T.  T.    1809.  C.  P.  2  Taunt.   52.  S.  P.  Gtles  v.  Hill.  ^'^^  i\  j,^ 

H.  T.  1809.  C.  P.  1  Camp.  469.  nni  necesn 

This  was  an  action  of  replevin.     On  a  copy  of  a  judgment  between  the  same  ry  for  the 
parties,  obtained  in  the  preceding  year  upon  an  avowry  for  rent,  being  tender-  pci;»on8  eA 
ed  in  evidence,  the  witness  who  produced  the  document  said,  he  had  read  the  "">*"■"£  to 
paper  while  the  officer  of  the  court  held  and  read  aloud  the  record  to  him,  and  paperrand 
that  the  contents  of  the  paper  agreed  with  what  the  officer  read«     The  copy  iqh^  d^^m 
was  admitted,  and  the  defendant  obtained  a  verdict.  altemately; 

3.  Adamthwaite  y.  Stkoe.  H.  T.  1816.  K.  B.   1  Stark.  183;  S.  C.  4     And  it 

Campb.  372.  ought  to  ap 

Debt  on  a  judgment  in  the  Exchequer  in  Ireland.     The  witness  called  to  P^^c  ^\^-^} 
prove  an  exammed  copy  of  the  judgment  stated;  h%  went  with  an  attorney  to  ^^  original 
the  building  where  the  courts  are  held  jn  Dublin,  and  there  compared  the  copy  ii^^  proper 
produced  with  a  parchment  roll  produced  by  the  attorney.  place  of 

Lord  Ellenborough  deemed  the  evidence  insufficient,  and  observed  that  be-  deposit,  or 
fore  a  document  can  be  read  as  a  record,  it  must  be  proved  either  that  it  came  oot  of  the 
out  o(  the  hands  of  the  officer  pf  the  couct,  or  from  the  proper  place  of  deposit- ***°*^'***^ 
ing  the  records  of  the  court  of  which  it  professes  to  be  a  record,  and  the  con-  JiJvhoee ' 
tents  of  ike  document  itself  cannot  be  called  in  aid  in  support  of  such  proof,      custody  the 
4.  Anox.  E.  T.  1673.  K.  B.   1  Vent.  257.  Sl  P.  Thurston  r.  Slatford.  records 

T.  T.  1798.   K,  B.  1  Salk.  284.  were  kept 

This  was  an  ejectment  for  lands  in  jAcient  demesne;  it  was  necessary  to  Bat  where 
prove  a  recovery  in  the  court  of  ancient  demesne;  but  no  direct  evidence  of  it  an  ^n^ifi^t 
was  given,  it  appearing  that  the  recovery  was  lost,  and  no  copy  offered  in  proof,  J^^^^  1^^^*^ 
the  court  admitted  other  evidence  to  be  sufficient,  and  observed  that,  if  a  '^^"copy  mey 
cord  be  lost,  it  may  be  proved  to  a  jury  by  testimony,  and  similar  proof  has^^^re^d 
been  allowed  of  the  decree  in  the  time  of  Henry  the  8th,  for  tithes  in  London,  withont 
that  decree  having  been  lost,  see  Knight  v.  Dowler,  [Iardw.3i3.  Bull.  N.  P.  proving  it  a 
2^8.  ^f®  copy.t 

*  When  the  record  is  complete,  an  examined  copy  will  be  evidence,  unless  upon  the  is-  *•  * 

sae  of  nul  tiel  record.  Records  are  not  perfect  ontil  delivered  into  conrt  in  parchment; 
therefore,  a  minute  book,  from  which  an  entry  of  the  proceedings  at  sessions  is  made,  and 
from  which  book  the  roll  containing  the  record  of  sach  proceedings  is  subsequently  made 
Dp,  is  not  a  record;  Rex  v.  Bellamy,  1  R.  &  M.  171.  So,  the  judgment  in  paper,  signed 
by  the  master,  is  not  evidence,  for  it  is  not  yet  become  permanent. 

t  In  sach  cases,  says'Chicf  Baron  Gilbert,  the  instrument  must  be  according  to  the  rule  of 
the  civil  law;  vetu$taie  temporis  autjudiciaria  coguitione roboratumiGWb,  Ev.  19,  If 
the  lost  record  be  modern,  the  Court,  on  application,  will  allow  it  to  be  supplied  by  a  new 
entry;  2  Burr.  722;  2  Stra.  838;  2  Arch.  Pr.  K.  B.  Z44. 

An  officer  or  other  person  cannot  be  examined  as  to  the  eontents  of  a  record,  although 
he  may  u  to  the  condition  in  which  the  records  are  in  spfth  a  place  generally;  1  Stra.  110. 
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(d)  By  an  office  copy,* 
Ad  office     1.  D«NW,i).  Lucas,  v.  Fulford.  T.  T.  1761.  2  Burr.  1179.  S.  P.  Apple- 
e«py  H»  in  rw  v.  Lord  Bratbrook.  JIVI.  T.  1806.  K.  B.  2  Stark.  6.  Black  v.  Lord 

^^  •^"^  Bratbrook.  id.  7. 

to^h  Mm  ^*'  ^^^  Mansfield.  An  office  copy  is,  in  the  same  court  and  in  the  same 
eaoM,  Mai^^^"®>  eqmvalentto  the  record;  but  in  another  court,  or  in  another  cause  in  the 
Tsleni  to  a  same  court,  the  copy  must  be  proved. 

rseordt  bat  in  another  coarl,  or  in  another  cense  in  the  Moie  coort,  ihe  copy  most  be  proved; 
Bat  the  of  2.  Wiohtwick  v.  Banks.  T.  T.  1801.  Exch.  Forr.  163. 

liee  copy  of     This  was  a  motion  to  discharge  the  defendant  on  common  bail,  on  the 
an  effidavit  around  that  the  securities  upon  which  the  defendant  had  been  arrested  were 
"'hi* '°  ^^  illegal.     Affidavits  made  in  another  cause  in  this  court  were  produced  and  ad* 
j[|^^^"JJ]|  milted  as  evidence,  without  being  re-sworn, 
eoart  hee  (^)   Copies  made  by  auihorxsed  Mcere.'\ 

been  edmit  1,  Kinnerslet  v.  Orpe.  H.  T.  1779.  K.  B.  1  Doug.  5Q. 

ted  ee  good  In  an  action  of  trespass,  Uie  plaintitf,  it  appeared,  derived  his  title  under  « 
•videaee.  lease  dated  in  1753,  from  the  Duchy  of  Lancaster,  in  which  there  was  a  pro- 
Aa  iadorie  ^igo,  that  the  lease  and  all  assignments  thereof  should  be  enrolled,  within  three 
?•"*  ^y  months  from  the  date,  with  the  auditor  of  the  Duchy,  or  otherwise  should  be- 
^^^^^^^come  void.  The  original  lessee  made  a  lease  in  1777  to  the  plaintiff,  for  a 
deed  of  bar^^i^™  somewhat  less  than  what  remained  unexpired  of  the  original  term.  To 
gain  and  prove  the  enrollment  of  the  lease  of  1753/  a  memorandum  or  certificate,  on 
r  196  I  the  margin  of  the  lease,  was  read,  signed  <'  Peregrine  Fury,  Auditor.''  No 
ialeenr«ill  evidence  of  the  enrollment  of  the  second  lease  of  1777  was  offered.  The 
rff  **  '^l.  plaintiff  had  paid  the  rent  to  the  Duchy  up  to  the  time  ofthe  trial.  It  wasob- 
UiT  etir  11  J^^^^'^)  ^^^^  there  was  not  legal  evidence  of  the  enrollment  of  the  first  lease,  or 
ment^         thai  an  office  copy  of  the  enrollment  ought  to  have  been  produced. 

Willes,  J.  The  memorandum  on  the  margin  is  the  certificate  of  the  proper 
officer,  not  of  a  private  person,  as  has  been  contended  at  the  bar.  I  cannot 
distinguish  between  this  case  and  that  of  a  bargain  and  sale,  where  the  indorse* 

**  That  is  a  copy  made  oot  by  the  officer  m  i^vhose  cnstody  the  record,  &c.  is,  ia  also  in 
some  cases  evidence,  withont  proof  of  having  been  examined.  The  role  npon  the  sabjeet 
is  this;  if  an  officer  be  authorised  by  law  to  deliver  ont  copies  of  records,  &o.  to  the  par- 
ties, his  office  copy  is  evidence  without  further  proof;  but  if  it  in  strictness  form  no  part  of 
the  duties  of  his  office  to  make  oat  such  copies,  aUhooah  he  actually  do  make  them  for  the 
convenience  of  parties  and  their  solicitors,  snch  copies  are  lie  evidence,  unless  they  era 
proved  to  have  been  examined  with  the  record;  Gilb.  Ev.  23.  Thus,  an  office  eopy  of  a 
jodgmeat  is  no  evidence;  for  the  officer  is  not  authorised  to  make  it;  Id.  26.  But  the  chi- 
rograph of  a  fine  is  evidence,,  for  it  is  the  doty  of  the  offioerto  make  oat  copies  of  the  eon* 
oords  lodged  with  him  of  records  for  the  parties;  Plowd.  110.  b;  Gilb.  Ev.  24;  BoK  N.  P. 
229. 

t  It  is  a  general  rule  that,  where  a  copy  i^f  a'record  is  given  in  evidence,  it  must  be  a 
eopy  of  the  whole  record,  because  the  omission  of  part  might  have  the  effect  of  altering 
the  sense  and  import  of  the  residue;  Gilb.  Ev.  23;  8  Inst.  173.  Thus,  to  proven  verdict, 
yon  most  give  in  evidence  an  examined  copy  of  the  whole  record,  including  Ihe  judgment; 
Bal.  N.  P.  284;  Qilb.  Ev.  87;  for  otherwise,  it  would  not  appear  but  that  judgment  had 
been  arrested,  or  a  new  trial  granted;  Bui.  N.  P.  284;  1  Stra.  162.  Thii*  rule,  however. 
does  not  hold  in  the  case  of  a  verdict  on  an  issue  out  of  chancery,  because  it  is  not  osaal 
to  enter  up  judgment  in  sueh  a  case;  and  the  decreee  of  the  Court  of  Chancery  is  equally 
proof  that  the  verdict  was  satisfactory  and  conclusive;  Bui.  N.  P^  284{  Bac.  Abr.  Ev.  F.  8o, 
if  it  be  required  to  prove  merely  that  a  trial  was  had  between  the  parties,  Barnes,  449;  or 
avon  the  amoantof  the  damagee  given.  2  Stark.  864;  the  Nisi  Prins  record,  with  the/yoe- 
tea  iadoraed  upon  it,  and  regularly  stamped  and  marked,  is  sufficient  evidence  for  that  par- 
pose.  And,  in  an  action  for  a  moiety  of  the  money  paid  by  the  plaintiff,  under  a  veidict 
recovered  by  A.  in  a  suit  againat  the  plaintifl*  and  defendant;  the  Nisi  Prins  record  and  po«- 
tea  has  been  held  to  be  evidence  of  the  verdict  and  damages  in  the  former  suit,  withoat 
proof  of  the  judgment;  Foster  v.  Compton,  2  Stark.  866.  So  it  wa«  held  by  Lord  Kenyoa, 
that  |he  prodneion  of  the  postea.  in  a  former  caose  between  the  same  parties,  would  support 
a  plea  of  set-off  to  the  extent  of  the  verdict;  Garland  v.  Scoonee,  2  Esp.  648:  bnt  saa 
Pitton  V.  Walter,  1  Stra  162.  In  an  action  for  words  spoken  of  an  attorney  with  refer- 
ence to  his  conduct  In  the  management  of-  a  former  cause,  the  proceedings  in  that  cense 
anust  be  proved  by  the  prodpction  of  such  proceedings,  or  by  a  copy  of  the  roll,  if  tlfta 
cause  has  advanced  so  far,  although  all  the  papers  be  ia  the  bands  of  the  defeodantt  V9hm 
baa  bad  notice  to  produce  them;  1  Esp*  899, 
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ment'on  tbe  back  of  the  deed  by  the  proper  officer  is  always  received  as  evi- 
dence of  the  enrollment.  This  case,  too,  is  fortified  by  the  circumstance  of 
long  possession  under  the  lease;  at  any  rate,  third  persons  cannot  avail  them* 
selves  of  a  forfeiture  of  this  sort;  but  I  think  the  enrollment  is  sufficiently 
proTed  if  it  were  against  the  grantor. 

BuUer,  J.  I  think  the  lease,  with  the  certificate  under  the  hand  of  its  own 
officer,  would  bind  the  crown  itself.  The  proviso  is,  "  That  it  shall  be  enrol- 
led with  the  Auditor.''  I  cannot  distinguish  this  case  from  that  of  a  bargain 
and  sale.  The  act  of  Parliament  (see  3  Wils.  234;  S  Blac.  766;)  in  that  case 
does  not  provide  that  the  indorsement  by  the  officer  shall  be  evidence  of  the 
enrollment,  and  yet  it  is  constantly  admitted. 

2.  Rex  v.  Hopper.  H.  T.  1817.  Exch.  3  Price,  495. 
In  this  case,  it  appeared  that  the  deed  of  bargain  and  sale  was  taken  to  the  And  the 
enrollment  office,  for  the  purpose  of  being  enrolled,  on  Saturday,  the  2^d  of'*1|^'>^®° 
July,  after  the  appointed  office  hours,  (from  10  till  3)  and  delivered  to  the  por- J°^2"b  *" 
ter;  that  it  was  the  custom  of  the  office  for  the  porter  (who  was  entrusted  with  ^^q  clerk  of 
the  key  for  that  purpose)  so  to  receive  such  deeds  afler  the  clerks  had  left  the  the  enroll 
office,  who  was  paid  a  fee  of  la.  with  every  such  deed  delivered  to  him;  that  menta,  ii 
whenever  a  deed  was  so  left,  it  was  the  course  to  make  a  minute  of  the  day,  conclnsivo 
which  was  afterwards  made  the  date  of  the  enrollment;  but  such  minute  is  not?[*°5°^^  ^^ 
made  by  the  porter  at  the  time  it  comes  in,  but  afterwards  by  the  clerk:  that 
if  search  had  been  made  at  the  office  for  the  deed  on  Saturday  evening,  or 
Monday  morning,  before  the  arrival  of  the  clerk,  it  would  have  been  forth- 
eeraing  for  inspection;  that  the  deeds  are  not  usually  in  fact  enrolled,  nor  the 
certificate  of  enrollment  made  out,  till  several  days  after  the  deeds  come  into 
the  office.     It  had  happened,  in  the  present  case,  that  the  clerk,  on  coming  to   i   297  i 
the  office  on  Monday  morning,  (the  24th)  finding  the  deed  on  his  desk,  had  eu-   ^  ' 

tered  it  in  his  minute-book  as  having  been  brought  in  on  Saturday,  the  22d; 
he  altered  it  to  the  ^d  accordingly,  by  erasing  the  4th,  and  writing  the  2d. 
The  certificate  was  not  written  till  some  days  after  the  24th,  and  the  clerk 
had  altered  the  certificate  which  he  had  made  originally,  purporting  that  the 
deed  had  been  enrolled  on  the  24th,  to  the  22d,  in  the  same  manner.  It  was 
also  proved  that,  on  the  deed  being  delivered  to  the  porter  by  the  clerk  of  the 
solicitoni  to  the  commission,  the  porter,  in  his  presence,  opened  the  door  of  the 
office,  and  took  it  in  and  laid  it  on  the  desk  of  the  clerk  of  the  enrollments, 
according  to  his  usual  practice. 

Per  Cur.     The  point  lies  in  a  narrow  compass,  and  in  an  ordinary  case 
would  not  have  so  much  occupied  the  attention  of  the  Court.   On  the  one  hand, 
it  is  contended,  that  the  enrollment  is  not  of  itself  a  record,  and  that  it  therefore 
admits  of  an  averment  impugning  its  date.    On  the  other  hand,  it  is  insisted  that, 
being  a  record,  it  is  conclusive;  and  that,  as  the  certificate  states  the  deed  to  have' 
been  enrolled  on  the  ^d  of  July,  it  must  be  taken  to  be  true,  and  cannot  be 
-further  inquired  of     Another  question  is,  whether,  if  evidence  could  be  let  in 
lo  show  the  true  day  on  which  the  deed  was  actually  enrolled,  from  th^  state- 
ment of  the.  testimony  before  the  Court,  thn  deed  was  not,  in  point  of  law,  un- 
der those  circumstances,  in  fact,  enrolled  on  the  22d  of  July,  the  day  on  which 
it  was  brought  into  the  office.     As  to  the  first  point,  we  think  the  deed  of  bar- 
gain and  sale  has  been  correctly  enrolled  under  the  statute,  as  of  the  day  when 
it^was  brought  into  the  enrollment  office,  although  delivered  to  a  porter  in  at- 
tendance there  after  office  hours,  and  not  minuted  by  the  clerk,  as,  in  fact,  re- 
ceived by  him,  till  two  days  afterwards;  and  secondly  that  the  indorsement  by  *©»  ■"  of 
the  clerk  of  the  enrollments  of  the  day  of  the  enrollment  by  way  of  date   is  a^"*^°Py  ®^ 
part  of  the  record^  and  cannot  be  averred  against:  nor  is  evidence  admissible  ^^^^.j  j^^^' 
to  show  that  it  was,  in  fact,  enrolled  on  some  other  day,  and  that,  although  the  dence,  for 
date  be  written,  on  an  erasure.  it  is  the  da 

3.  Selbt  v.  Harris.  E.  T.  1797.  I  Ld.  Raym.  745.  S.  P.  Duncan  v.  Scott,  ty  of  the 

M.  T.   1807.    1  Campb.  101.  S.  P.  the  clerk  of 

Per  Treby,  C.  J.     If  a  rule  of  the  Court  of  C.  P.  or  K.  B.  be  produced****  "**•  ** 
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make  ont  a  under  the  hand  of  the  proper  officer,  there  is  no  need  to  prove  it  to  be  a  true 
copy  for      copy,  because  it  is  an  original.  * 

[id^T  '^-  Duncan  v.  Scott.  M.  T.  1807.  I  Campb,  101. 

So  an  of  ^^^^  ^^^  ^"  action  by  an  indorsee  against  the  drawer  of  a  foreign  bill  of  ex- 
fice  copy  of  change.  To  prove  tlie  signature  of  the  indorsee,  a  copy  of  a  deposition  of 
depoHitionfl  one  G.,  the  mate  of  an  American  ship,  who,  being  about  to  leave  this  country, 
Bwora  be  had  been  examined  upon  interrogatories  at  Lord  Ellenborough's  Chambers, 
fore  a  judge  ^y^g  produced  as  having  been  received  from  his  lordship's  clerk,  and  signed 
for Vu'l^iha  ^^y  *^^'  ^*  ^'  >"f"self.  This  evidence  was  objected  to,  on  the  ground  that  ei- 
daty  of  ibe^^®^  ^^^  original  or  an  examined  copy  of  it  should  be  produc*»d. 
jadge*a  But  per  Lord  Ellenborough.     It  appears  to  have  been  delivered  out  in  the 

clerk  lo       course  of  office;  and,  prima  facie,  it  must  be  taken  to  be  correct.     This  is  like 
make  out    i^^  oliice  copy  of  a  rule,  which,  when  received  in  the  usual  course  of  office, 
•ach  CO       ^oe»  not  require  to  be  proved  as  an  examined  copy.     The  Chief  Justice's 
*  clerk  makes  copies  of  these  depositions,  as  the  clerk  of  the  rules,  or  his  depu- 

ty, doesot  the  rule^  of  court.     See  Selby  v.  Harris,  an/c,  197;   Kinnerslcy  v. 
Orpe,  anle,  195;  Bui.  ]V.  P.  229;  Gilb.  Law.  Ev.  24. 

6.  Lee  v.  Meecock.  M.  T.  1803.  K.  B.  5  Esp.  177.  S.  P.  Ayrev  v.  Da- 
venport. T.  T.  1807.  2  N,  R.  474. 
To  prove  ^"  ^^*^  case,  it  was  necessary  to  prove  the  time  of  signing  a  judgment.  The 
the  time  of  plaint  i(f  called  the  officer  of  the  judgment  office  to  prove  the  time  of  first  sign^ 
signing  a  ing  it;  he  produced  a  book  from  the  office  in  which  were  several  entries;  be- 
judgment,  jng  asked  what  the  book  was,  he  said  it  contained  entries  of  judgments,  inter- 
b  k  k  locutory  and  final;  it  was  called  the  day-book,  from  which  the  entries  are  car- 
at the  judir  ^^^^  *"^^  ^^®  docquet-book.  It  was  objected,  that  this  was  not  the  best  evi- 
ment-otiice  dence;  that  an  office  copy  of  the  judgment  ought  to  be  produced,  or  the  doc- 
it  not  evi  quel  of  the  judgment.  Lciwrence,  J.,  ruled  the  book  to  be  inadmissible, 
dence.  (C)  Letters  Patent  ' 

1th.    Wriiten  inslrwnenta  quasi  of  record, 

(A)    PrOCEEDINOS  IV    P\RIJAMENT. 

1.  Jones  V.  Ravdu.l.  T.  T.    177  4.  K.  B.   Cowp.    17.   S.  P.   The  Kinq  ▼, 
Lord  Gkorge  Gordon.  H.  T.  1781 ,  K.  B.  2  Dong.  593;  and  see  Anow, 
case  quotofl  id.  n. 
canines  m         This  was  an  aftion  upon  a  waijcr,  whethor  a  dcrrf^o  of  the   Court  of  Chan-« 
nala  of  the  ^^^Y  woull  or  wnulil  not  be  rcv(3r?ed  in  tlie  House  of  I/>r(ls.^     Verdict  for  the 
Hoaste  of     plaintill',  dainajjes  fifty  jrnin'ns.      I  ^pon  ri  ru\o  to  shf»w  cause  why  there  should 
Lord«  and    not  he  a  nfnv  trial  in  this  r.a<i\  lliroo  ol);oc{i'.ns  wore  inndp   to  the  sufficiency 
L  19i)  ]    of  the  evidi'nce  given  at  tho  trial;  1st,  that  a  copy  ofthe  reversal  only,  and  not 
House  of     the  niinute-hof)k  ilst^lf  was  produced;  'id,  if  such   copy  was  admissible,  yet  it 
Cominona    ought  to  h  ivo  been  upon  stamps;  3dly,  that  the  previous  proceedings  ought  to 
Droved°bv    ^^^^  been  sho-.vn,  whereas  the  decree  only  was  produced, 
examined         ^^-^    ^-^"^  INIansfield,  J.     The   minutes  of  the  judgment  are  the  solemn 
copies  from  judgment  itstdf;  not  a  Word  is  added^upon  the  Journals;  and  a  copy  of  them 
their  mi       may  certainly  he  road  in  evidence;  for  the  inconvenience  would  bo  endless, 
"°^®  if  the  Journals  ofthe  House  of  Lords  were  to  be  carried  over  the  kingdom. 

°®  *''  As  to  such  copy  being  upon  stamps,  it  was  decided  in  Queen  Anne's  time,  by. 
the  opinion  of  all  the  judges  of  England,  that  copies  ofthe  proceeding*  of  Par- 
liament nred  not  be  stamped.  Formerly  a  doubt  was  entertained,  whether  the 
minutes  ofthe  House  of  Commons  were  admissible,  because  it  is  not  a  court 
of  record;  but  the  Journals  ofthe  House  of  Lords  have  always  been  admitted^ 
even  in  criminal  cases. 

*  Those  documents  mast  be  proved  by  producing  the  instmraent  itself,  or  an  exemplifi- 
cation under  ihe  great  seal;  see  postt  tit.  Patents;  Godson  on  Paf-ents  and  Copyright. 

t  Lord  Coke  says,  the  Journals  of  the  House  of  Commons  are  records.  The  book  of 
the  clerk  ol*.  the  House  of  Commons  is  a  record.  This  is  affirmed  by  act  of  parliament,  in 
Anno  6  H.  8,  c.  46;  4  Inst.  23.  The  words  of  the  act  to  which  Coke  refers  are,  *'  except 
the  same  be  entered  of  record  in  the  book  of  the  clerk  of  the  parliament  appointed  or  to 
he  appointed  for  the  Commons  House."  That  the  clerk*s  book  means  the  Joarnals,  is 
clear  from  several  old  entries;  Joarn.  II.  of  Com,  26th  Feb.  1628,  1624.  vol.  i.  p.  678. 
eol.  2;  Ist  March,  1628,  1624.  ib.  676.  col.  1;  12th  March,  1628.  ib.  688.  col.  1;  vitU 
JpDM  V.  Randall,  B.  R.  H.  14  G«o.  8;  Cowp.  17. 
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2.  Th»  King  v.  Holt.  M.  T.  1793,  K.  B.  5  T.  R.  445.  Rex  v.  Franklin.  Not  only  to 

9.  St.  Tr.  259.  P^5'«  ^^\ 

Per  Buller,  J.     In  Rex  v.  Franklin,  (cited  supra)  the  Cou.-t  admitted  the  fhe  L^rda 
Journals  of  the  House  of  Lords,  not  only  to  prove  the  addiress  to  the  King,  but  to  the  King, 
the  King^s  aoswer  to  the  House.  bat  the    • 

(B)    PboCEEDINGS  in  courts  of  EQUITT.  King*B  ana 

(a)  BilLf  wer  also.-* 

(b)  Answer.!  S  ^^  ^  . 

Hexnellv.  Lyon.  M.  T.   1817.    K.  B.  1  B.  &  A,  183;  Semb.  over-ruling  *^' JJJI^PJ^^*^ 
HoDGKiNsoN  V.  WiLLis.  Abridged  anf^,  vol.  v.  p.  292. §  pirsof  bill 

Assumpsit  for  goods  sold  by  plaintif}  to  intestate.     Plea,  1.  Non-as<«iimpsit;  a:id  answt^r 
3.  Plene  admifnstratnt.     At  the  trial,  plaintiff  having  proved  the  goods  sold,  in  the  names 
order  to  show  assets  in  hands  of  the  defendant  as  administrator,  produced  an  a"^  charac 
examined  copy  of  a  bill,  and  an  answer,  purporting  to  be  an  answer  by  Charles  ^*^".°*^"® 
Lyon,  to  a  bill  filed  in  Chancery  against  him,  in  his  character  of  administrator  [**JpJ^*j^j*^°' 
of  Mary  Lyon.     The  plaintiffto  this  action  was  not  a  party  to  that  suit.     It  ihut  is  s'affi 
was  objected,  that  that  was  insufficient  evidence,  for  it  was  res  inter  alr)!9  acln^c'ientlprima 
that  the  plaintifi" should  have  produced  the  original  answer,  and  verified  \he  facie  proof 
hand-writing,  or  he  should  have  shown  that  this  defendant  was  the  defendant  *^j  ihe  idea 
in  that  suit;  that  in  the  absence  of  such  evidence,  there  was  no  proof  of  iden-^'^'  °  ^  ®  . 
tity .     The  learned  judge,  however,  received  the  evidence,  and  the  jury  found  [he  burthen 
a  verdict  for  the  plaintiff.     A  rule'  nisi  for  setting  aside  the  verdict  and  enter-  of  repeUing 
ing  a  nonsuit  having  been  obtained,  the  pre 

Per  Cur.  The  bill  hnd  answer  being  proceedings  in  a  court  of  justice,  it  is  Bu«"H'«on 
of  the  utmost  importance  that  the  originals  should  bo  preserved;  and  great  incgn-^***"  **".  • 
veoience  would  result  if  they  were  moved  about  Irom  place  to  place;  and,  indeed,  pjiy^y 
they  might  be  wanted  in  more  than  one  place  at  the  same  time.  On  this 
ground,  therefore,  such  proceedings  are  provable  by  examined  copies.  Then 
the  question  is,  whether  the  copy  of  the  answer  in  this  case  was  suflicient,  or 
whether  the  identity  should  not  also  have  been  proved;  but  I  think  that  it  did 
afibrd  prima  facie  evidence  to  show  that  the  defendant  was  the  same  person. 
The  suit  at  Jaw  is  against  Charles  Lyon,  as  the  administrator  of  Mary  Lvon; 
and  the  bill  in  equity  is  against  Charles  Lyon,  as  the  administrator  of  JVIarv 
Lyon.  I  take  it  for  granted,  the  bill  would  describe  him  by  his  place  a.id  ad- 
dition; that  would  also  be  another  circum.stancc  to  show  identity.  Now  it 
would  be  impertinent  for  any  other  but  Charles  Lyon  to  put  in  an  answer  to 
such  a  bill.  We  may,  therefore,  fairly  presume,  that  the  answer  xvas  put  in 
by  Charles  Lyon,  and  we  may  fairly  conclude  that  it  was  the  same  Charles 
Lyon;  for  it  was  open  to  the  defendant  to  have  shown  that  there  was  another 
Charles  Lyon.  But  in  the  absence  of  any  such  rebutting  proof,  the  evidence 
given  was  prima /acte  evidence  of  identity,  and  if  that  is  once  established  there 
is  an  end  to  the  case. 

*  But  a  resolution  of  either  Hoose  id  not  evidence  of  the  truth  of  facts  there  affirmed; 
and  therefore,  in  the  case  of  Titus  Oatos,  who  was  charged  with  having  committed  perju- 
ry on  the  trial  of  persons  suspected  of  the  popish  plot,  a  resolution  in  the  Journals  of  the 
House  of  Commons  asserting  the  existence  of  the  plot  was  not  allowed  to  be  evidence  of 
that  fact;  4  St.  Tr.  39;  sea  id.  376;  and  2  Sal k.  509. 

f  A  bill  in  equity  is  proved  by  an  examined  party;  see  1  Arch.  Pr.  B.R.  141.  It  is 
admissible  in  evidence  no  further  than  to  show  that  such  a  bill  did  exist;  it  is  no  evidence 
whatever  of  matters  staled  in  it  by  way  of  surmise  in  order  to  obtain  a  dii^covcry;  Bui.  N. 
P.  235;  nor  even  of  those  facts  on  which  the  prayer  of  relief  is  founded;  7  T.  R.  2; 
imd  see  i  I.  H.  n.;  see  Gilb.  Ev.  49,50;  Com.  Dig.  Evidence,  c.  2;  Bui.  N.  P.  235;  2  Sid. 
221.     Semb.  cont  see  antet  vol.  v.  p.  288.  et  seq. 

t  An  answer  to  a  bill  in  equity  is  proved  by  an  examined  copy;  Gilb.  Ev.  66;  1  B  & 
A.  182;  SCsmpb.  401;  S  Cuwpt).  401;  but  before  it  can  bn  admitted  in  evidence,  the  bill 
mnst  be  proved  by  the  proper  officer;  though,  where  the  bill  had  bc6n  diligently  searched 
for  in  the  office,  and  could  not  be  found,  the  Couit  allowed  the  answer  to  be  read  with- 
out it,  id. 

§  This  case  was  not  cited  in  Hennell  v.  Lyon,  either  by  the  counsel  who  argued  the  case 
or  the  Court. 

II  But  it  is  otherwise  in  a  criminal  proeceding  ou  an  indictment  for  perjury,  or  an  action 
for  a  mal  proif  which  ia  in  tha  natura  of  a  criminal  proceeding;  see  1  B.  &  A.  185;  16 
Cast,  t4a.  » 
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[  201  1  (c)  Dapon/ioiw* 

To  render  1.  Borley's  CASE.  R  T.  1695.  K.  R  5  Mod.  210. 

depositioM  In  an  actioQ  of  ejectment,  to  prove  that  a  bill  and  answer  had  been  once 
an'axamfn  ^^^*^>  ^"^  °"^^  '^s'>  ^^®  ^**  Clerks'  book,  with  an  enrollment  of  the  decree, 
ed  copy  of  ^^bich  mentioned  both  bill  and  answer,  was  offered  to  be  produced,  to  enable 
the  bill  and  the  party  to  read  depositions  taken  in  the  Chancery  suit.  The  depositiooe 
answer  (on  were  allowed  to  be  read.  See  2  Keb.  31.;  Hob,  42;  5  Mod.  386. 
leasihe  two2.  Tilley's  case.  M.  T.  1703.  C.  P.  1  Salk.  286;  2  Ld.  Raym.  1008.  S.  P. 
beln  losi7  Benson  v.  Olive.  2  Stra.  920. 

must  be  pro  ^^  ^^  action  of  ejectment  it  appeared  that  depositions  had  been  taken  in 
dnced;  Chancery  in  perpeftiam  m  mentofiam,  and  that  the  inheritance  of  the  same 
And  the  land  descended  to  the  person  who  was  sworn  as  a  witness,  and  he  was  notr  a 
death  of  the  party  to  the  suit  in  ejectment;  and  the  qjiestion  was,  whether  these  deposi-* 
muTbe  *     tions  could  be  read  in  the  cause. 

proved,f  Per  Holt,  C.  J,     The  only  intent  of  such  depositions  was,  to  perpetuate 

Showing  testimony,  in  case  the  witnesses  died;  and  they  cannot  be  read  in  any  case  be- 
that  he  ba«tween  other  parties  till  afler  the  death  of  the  witness  who  is  to  appear  and 
since  be  give  his  evidence  viva  voce  so  long  as  he  lives;  much  less  can  they  be  read  iof 
come  inter  j^ig  case,  where  the  witness  himself  is  party  To  which  Trevor,  C.  J.  agreed. 
^eni  iaio!^-  Baker  v.  Fairfax.  T.  T.  17J7.  K.  B.  I  Stra.  101.  S.  P.  Bui.  N.  P.  242. 
sutficient,         ^^  ^^^  issue  out  of  Chancery,  one  of  the  witnesses,  after  his  deposi:  ions  tak-* 

[  !2(>2  ]   c">  became  interested,  and,  confessin*?'  it  now  up(»n  a  voire  dirvy  he  was  reject- 
In  order  to  ed.     Then  it  was  desired  to  read  his  deposition,  as  if  he  were  dead;  and  a  case 
render  de     was  urged  where,  in  Chancery,  a  witness  had  been  made  executor,  and  reviv-' 
positions  *ve(j  (he  gyij^  jjnj  |^|g  depositions  were  rend  at  the  hearing. 
oD^DOBhe  ^"^  ^^^  Chief  Justice  remembered  Tilley's  case,  anh,  p.  201.     Refused  te 

parly  mast  **®"  ^^^  depositions.     See  2  Vern.  700;   1  P,  Wms.  288;  Banb.  205. 

havehadan  4.  PiERCY  v M.  T.  1778.  K.  B,  T.  Jones.  164. 

opportanity  In  ejectment  for  a  Barony,  depositions  in  Chancery,  taken  dt  bent  esse^  with** 
of  cross  ex  ©ut  producing  the  answer,  were  offered  in  evidence;  but  the  Court  refused  ta 
amiuingihe  allow  them  to  be  read,  without  the  answer  being  first  produced  and  proved;  it 
and  there  ^^^^  ^^^^  urged,  that  it  was  the  practice  in  such  cases,  by  order  of  the  Court  of 
fore  deposi  Chancery,  to  require  the  adverse  party  to  admit  such  evidence;  but  such  an 
tions  taken  order,  the  Court  said,  did  not  bind  the  Common  Law  Courts.  See  Hardw. 
de  bene  e$  472;  Hob.  155;  2  Rol.  Ab.  679;  1  Vern.  413;  Ch.  Rep,  90;  Vin.  Ab.  Er. 
f«J>efore     A.  631.  pi.  8. 

jiQi  lj^  5.  Button's  case,  cited  T.  Raym.  535* 

read.)  ^^^  Ellis,  J.     It  was  resolved  by  the  whole  Court  of  B.  R.  in  the  case  o 

Even  nltho'  Dutton,  upon  a  trial  at  bar,  concerning  his  will  forged  by  Mr.  Colt,  that  depo- 

the  sttit  in    sitions  taken  in  Chancery  in  perpetuam  rei  memoriam  upon  a  bill  for  that  por^r 

•qBity         pose  exhibited  cannot  be  given  m  evidence  at  a  trial  at  law,  unless  there  be  ao 

ihJlnrLnit  a^swor  put  in  and  produced.     See  I  M.  ^  S.  4;  1  Salk.  279;  1  Show.  363. 

ofperpetu     ^'  Howard  V.  Tremaine.  T.T.  1791.  4  Mod.  147;  1   Show.  363;    S.  C- 

tting  test!  Carth.  265;  Salk.  278. 

roony;  On  the  6th  day  of  June,  1681,  a  bill  was  exhibited  in  Chancery,  and  a  com-' 

But  it  Boffi  mission  prayed  to  examine  witnesses  in  perpetuam  rei  memoriam.  In  Trinitr 
eesifhehad  .  •     * 

the  power  *  Depositions  in  equity  are  proved  by  examined  copies;  Gilb.  £v.  26.  An  office  copy 
to  cross-exa  i*  evidence  in  Chancery,  but  will  not  he  admitted  in  a  coort  of  common  law,  withont  ta- 
miBe;§         amination  with  the  roll;  Bull.  N.  P.  229. 

'  t  Or  that  he  is  abroad,  or  out  of  the  jurisdiction  of  the  court,  1  M.  Ii  S.  4  ;*  or  that  b^  has 

been  diligently  sought  for  and  cannot  be  found ,  Gilb.  Ev.  60 :  or  that  he  has  been  subpcenaed 
but  fell  sick  by  the  wav,  Gilb.  Ev.  00;  1  Show.  363;  Stra.  920,  or  fife  like;  see 2  Lord 
Raym.  1166;   1  Arch.  I>r.  B.  R.  146.  147. 

In  Baker  v.  Lord  Fairfax,  (supra)  we  have  seen,  on  an  isnue  out  of  Chancerj,  tbe  depoM 
sitions  of  a  witness,  who  became  interested  af\er  they  were  taken,  were  not  allowed  to 
bo  rear],  but  dopni^inuns  were,  under  similar  circumstances,  admitted  in  Chancerj  m 
Cmoss  v.  Tracy,  1  P.  Wms.  287;  Callow  v.  Meine,  2  Vern,  472;  Haws  v.  Hand,  SAlk. 
615;  2  Vcs.  42. 

t  Tho  rule  is  general  and  inflexible,  that  a  deposition  is  not  evidence  against  one  who 
bad  not  the  power  or  liberty  to  croas-examioe  tlie  witoeaa,  and  does  not  claim  under  a  party 
who  had  that  power;  1  Stark.  £v.  271. 
(  Such  depositioni,  by  the  opinion  of  tbe  whole  Court,  were  allowed  to  be  f  iren  ia  Ofip 
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term  following,  the  defendant  had  a  commission  toanswer  and  the  plaintiff  ex- 
amined his  witnesses  de  bene  esscy  but  no  answer  came  in  till  two  years  after- 
wards, in  which  time  two  of  the  witnesses  died.  The  question  now  was,  whe-< 
ther  these  depositions  could  be  read  in  evidence  on  a  trial  Ht  bar. 

Per  Cur,  Nothing  can  make  it  evidence  but  the  necessity  of  the  thing. 
It  is  true,  in  cases  of  wills,  it  may  be  necessary  to  examine  witnesses  to 
perpetuate  their  testimony;  but ,  in  this  case,  the  plaintiff  was  nonsuited  upon 
evidence  viva  voce,  and  afterwards  exhibited  a  bill,  and  obtained  these  deposi- 
tions upon  examination  of  his  own  witnesses,  which  is  but  paper  evidence  at 
the  best.     The  Court  seemed  inclined  not  to  allow  it. 

7.  Cayenore  v.  Vaughan.  H.  T.  1813.  K.  B.  1  M.  &  S.  4. 

In  this  case,  the  defendant  not  having  ptit  in  any  answer  to  a  bill  in  equity,    f  i09  J 
the  plaintiffs  obtained  an  order  for  the  examination  of  the  witness,  and  glive  W'betber 
notice  to  the  defendant,  and  of  the  interrogatories  intended  to  be  put;  and  on  the^^t*'*'^  •* 
same  evening  examined  the  witness,  who  left  London  the  next  day  for  a  foreign  *'??*|         f 
country,  and  never  returned.  The  plaintiffs  obtained  a  further  order,  that  the  eximSn* 
deposition  of  the  witness  should  be  published,  and,  upon  the  trial,  it  was  held  the  witolSi 
that  the  deposition  might  be  read,  since  the  defendant  might  have  cross-exam-  ev  or  not.* 
tned,  if  he  had  been  so  inclined. 

8.  Williams  v.  Williams.  H.  T.  1816.  K.  B.  4  M.  ^  S.  497. 

This  was  an  action  of  trespass.     The  question  was,,  as  to  the  locality  o^cer-jj^-j^^-  ^ 
tain  lands,  whether  they  were  situated  in  the  county  of  A.,  or  in  that  of  B.;  an  in  at^t  in 
^xempliiication  was  produced  of  an  ancient  record  of  proceedings  in  a  suit  in  sUcated  fo# 
the  Court  of  Chancery  to  perpetuate  testimony;  and  an  objection  was  taken  to  ^he  pnrpoa^ 
several  of  riie  depositions,  that  the  interrogatories  were  leading.     But  the  ob-®f  P^'P*** 
jection  was  over-ruled;  and     The  Court  of  King^s  Bench  determined,  that^°*  ***** 
the  depositions  had  been  properly  admitted;  for  the   party  against  whom  the  n^t  objeo* 
depositions  were  originally  made  had  an  opportunity  of  objecting  to  them,  and  tionable  on 
might  have  applied  to  have  them  expunged;  instead  of  which,  he  allowed  pub- the  groiuid 
lication  to  pass,  and  the  evidence  to  be  exemplified;  the  objection,  therefore,  *hat|iBiofro 
though  it  might  have  been  taken  with  efiect  in  the  first  instance,  was  now  too  i*'**"**  "* 
late,  after  such  an  acquiescence  by  the  party.  which'ihe 

{d)  Decrce.'\     See   an/c,  vol.  vii.  p.  61^.  wero  mado  ^ 

dence,  (fol.  edit.  74  Mod.)  and  with  this  statement,  S.  C.  Carthew,  S65,  an^  S.  C.  1  Salk.  were  load 
278,  agree.     But  according  to  the  report  of  the  csise  in  Shower,  Gregory,  and  Eyi'ee,  Jiis-  iog  intom 
tices,  were  of  opinion  that  tlieso  depositions  were  good  evidence;  but  Holt,  C.  J.  and  l)oI- gatoraoi 
ben,  Justice,  doubted.     It  seems  clear,  that  depositions  taken  in  perpetuam  rei  metnoriaro  and  eaoli 
cannot  be  given  in  evidence,  unless  there  be  an  answer  put  in  and  produced  ;  T.  Raymond,  ae  eoiild 
335,336;  or  even  though  the  witness,   after  examination   by  ordef  of  Couft,  dies  before  nOt  leftlaff 
the  answer  comes  in,  JBrown's  case,  Hardres,  315;  unless  the  defendant  appear  to  be  in  ly  ba  p^i 
contempt ;  Bui.  N.  P.  240.     In  the  report  of  this  case,  Carth.  265;  it  is  said  that  the  plain-  oa  tbo  exa 
tiff  had  not  taken  out  any  process  of  contempt;  but  it  appears  by  S.  C.  1  Salk.  278.  that  the  mination  of 
defendant  was  in  contempt ;  that  tbo  plaintiff  thereupon  had  a  commission  to  examine  bi^  |^  witMM 
Witnesses ;  and  that  the  defendant  joined  in  the  commission,  and  cross-examined  some  of  ' 

tlie  witnesses;  and,  therefore,  S.  C.  1  Show.  367.  Gregory,  J.,  held  them  to  be  good  evi- 
dence. 

*  Bat  if  the  bill  have  been  dismissed  as  being  irregalar,  (ns  for  initance,  where  a  bill  of 
revivor  wa?  filed  instead  of  an  original  bill,  Cb.  Ca.  175.)  depositions  taken  in  the  caoiO 
can  never  aAer  be  given  in  evidence,  Gilb.  Ev.  63;  but  when  dismisied  for  want  of  eqnity^ 
or  on  the  merits,  they  may  ;  id.  62  ;  2  Lord  Raym.  785. 

Depositions  are  not  to  be  admitted  in  evidence  for  a  party  to  the  snit  againit  a  atranff^f 
who  was  not  a  party,  nor  claims  under  either  of  the  parties.  Hob.  Rep.  155;  2  Rol.  Ann 
679.  pi.  8;  1  Vern.  413;  Cooke  v.  Fountain;  nor  can  they  be  nsed  by  a  stranger  against 
one  of  the  parties;  Rosbworlh  ▼.  Countess  of  Pembroke  And  Courier,  Hardr.  472;  Gilb. 
Ev.  55.  An  exception  has  been  made  in  cases  where  the  question  is  on  the  existence  of  a 
custom  or  on  the  right  to  tolls,  or  where  hearsay  and  reputation  would  be  good  evidence; 
Bui.  N.  P.  239;  and  in  such  cases  depositions  are  admissible  in  evidence  in  a  suit  between 
other  parties,  provided  they  have  not  been  made  post  Htam  motam.  But  if  the  qoeetion 
at  issne  is  precisely  the  same  in  both  suits,  the  depositions  in  the  former  suit  cannot  bo  ad« 
mitted  ;  Berkeley  Peerage  case.  Freeman  v.  Phillips.  4  M.  &  S.  486. 

1  A  decree  in  equity,  if  it  remair\  in  paper,  may  be  proved  by  an  examined  copy,  togo^ 
iher  with  an  examined  copy  of  the  bill  and  answer;  but  if  it  have  been  enrolled,  it  most  ho 
proved  by  exemplification  under  the  great  seal;  which  is  evidence  of  itself  without  forthef 
proof;  eeo  1  Areh.  Pr.  B.  R«  142.     A  decree  is  evidence  only  in  acliont  botwoon  penon* 
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I  204  ]  (C)  Proceedings  in  courts  of  law  xNot  being  records. 

A  rule  of  (a)  Ruh  of  Comi* 

coart  isey  WooDROPFE  v.  Williams.  H.  T,  1815.  6  Taunt.  19;  S.  C.  1  Marsh.  419. 
S*'c*  rt**  '^^  plaintiff,  in  M.  T.  55  Geo.  3.  had  delivered  a  declaration  on  the  statute 
Uve  order  of  usury,  entitled  as  of  that  term.  A  rule  nisi  had  been  obtained,  to  amend, 
ed  as  is  by  entitling  it  as  of  M.  T.  54  Geo.  3.  It  was  contended,  that  an  allegation  in 
therein  sta  the  rule  of  the  time  whSn  the  writ  was  returnable  was  evidence  of  the  fact, 
ted  hot  itii  But  the  Court  held,  that  the  allegations  in  the  rule  did  not  prove  the  fact; 
not  evi        ^y|  jj  ^ygg  jjjg  nnere  suggestion  of  the  party, 

any  matters  (^)  •^"»n^*«  order, 

in  it»whieh  Still  v.  Halford.  E.  T.  1814.  N.  P.  4  Campb.  7. 

are  the  ^sumpsil  for  non-payment  of  money  pursuant  to  an  award  to  prove  the  judg- 

mere  sog     e's  order.     The  plaintiff  put  in  the  rule,  making  it  a   rule   of  Court.     It   was. 

gestion  of    objected,  that  the  judge's  order  on  the  best  evidence  ought  itself  to  be  produc- 

who'^buin  ®^-     ^""^  Ellenborough.     I  tlwnk  the  rule  of  Court  is  sufficient.     I  must 

ed  it.  g^v^  credit  to  it,  that  there  was  such  an  order  as  is  there  recited.     The  Court 

A  jadge*s    will  adopt  and  act  upon  it. 

order  may  (c)  ^ffidavtt.'\' 

be  proved  (j|j  DeposUian^  upon  interrogatories, "l     (e)    fViit.^ 

[  205  I  ^j)j    Proceedings  in  the  ecclesiastical  courts. 

dicdon^o?  ('')  ^^^'11     (^)  Answer.     See  no/«,  as  to  JUbeL 

the  order  it  who  were  parties  to  the  soit  in  equity,  or  their  priyies;  Bac.  Abr.  Eyidence,  F.  MHiere  a 
Mif,  or  bj  bill  remains  in  chancery  by  order  of  the  Coart,  it  may  be  proved  in  a  conrt  of  law  by  as 
an  office  co  examined  copy;  Gilb.  Ey.  74. 

pj  of  the         *  Roles  of  court,  we  have  seen,  are  proved  by  office  copies;  1  Ld«  Raym.  745;  1 
rale  by         Campb.  102.  471.  n;  see  ante,  196;  it  is  not  necessary  to  bare  them  examined, 
which  it  t  Affidavits,  being  ndmissions  apon  oath,  are  evidence  as  soch  against  the  parties  who 

kai  been  made  t^m;  Gilb.  Ev.  61.  Affidavitd  filed  with  the  clerk  of  the.  rales  in  the  King*8  Bencb^ 
made  a  rale  or  with  the  secondaries  io  the  Common  Pleas,  may,  it  should  seem,  be  proved  by  the  of- 
tf  court.  fice  copies;  bat  if  filed  with  any  other  officer,  soch  as  the  filacer,  the  signer  of  tne  writ*, 
&C.,  they  most  be  proved  by  examined  copies,  or  produced.  Alf  other  affidavit*,  not  filed* 
can  be  proved  only  by  production  of  the  affidavits  themselves,  and  by  parol  evidence  of 
their  having  been  sworn;  Gilb.  Ev.  66;  or,  if  not  proved,  to  be  sworn;  yet  perhaps  thej 
may  be  received  as  admissions  of  the  deponents,  open  proof  of  their  band  writing;  see  Gilb. 
£v.  66;  1  Arch.  Pr.  B.  R.  142.  An  affidavit  can  be  no  evidence  in  favour  of  the  pemoa 
who  made  it;  nor  is  the  affidavit  of  a  third  person  admissible  in  evidence,  for  the  opposite 
party  had  no  opportunity  to  cross-examine  him,  Gilb.  Ev.  57;  Style,  446;  yet  aAer  bis 
death,  perhaps,  it  would  be  received  to  prove  a  costom,  pedigree,  or  the  like,  where  gene- 
ral reputation  is  evidence;  see  1  Stra  36.  In  an  action  of  covenant  against  two,  the  affi- 
davits of  one  of  them  was  holden  good  evidence  against  both;  Gilb.  Ev.  66. 

In  enaction  against  the  publisher,  proprietor,  or  printer  of  a  newspaper,  a  cettified  eopj 
of  the  usual  affidavit  which  is  lodged  at  the  stamp  office,  (and  which  the  proper  officer 
there  will  five  to  any  person  upon  application)  shall,  upon  proof  that  the  certificate  was 
■ignDd  by  toe  person  who  made  the  same,  be  deemed  full  proof  of  the  swearing  of  such  af- 
fidavit, and  of  the  contents  thereof;  38  Geo.  3.  c.  78.  It  must  appear  upon  the  jurat  of 
the  affidavit,  that  the  person  before  whom  it  was  made  had  authority  to  take  it;  or  this  fact 
mnst  be  proved  aliunde;  8  Campb.  99;  and  see  id.  100. 

i  Depositions  taken  on  interrogatories  under  a  commission  are  not  evidence  without 
production  of  the  commission,  unless  the  depositions  are  of  long  standing;  Baylye  v.  Wylie» 
6  Esp.  86.     It  most  also  be  proved  that  the  witness  is  dead,  insane,  or  absent;  Benson  t. 
Olive,  2  Stra.  920;  Falconer  v.  Handon,  1  Campb.  172.     But  where  the  witness  had  ae- 
^  tnally  sailed  on  a  voyage,  the  depositions  were  allowed  to  be  read,  though  the  vessel  wa« 

91  the  time  of  trial,  driven  back  into  port  by  contrary  winds,  Fonsick  v.  Agar,  6  Esp.  92; 
but  it  is  not  sufficient  that  the  witness  is  a  seafaring  man,  and  that  he  lately  beloqged  to  a 
vessel  lying  at  a  certain  place,  without  proving  that  some  effort  bos  boon  recently  made  t» 
procure  bis  attendance;  Falconer  v.  Hanson,  1  Campb.  172. 

§  Where-  a  writ  is  the  gist  of  the  action,  it  must  proved  by  a  copy  of  the  record  after  its 
return;  but  where  it  is  only  inducement  to  the  action,  it  may  be  proved  by  production  of 
the  writ  iuelf,  if  it  has  not  been  returned;  B.  N.  P.  234.  A  copy  of  the  judgment  roll» 
containing  an  award  of  an  elegit  and  the  return  of  the  inquisition  is  evidence  ol  the  elegit 
and  inquisition  in  an  action  for  use  and  occupation;  Ramsbottom  v.  Buckhurst,  2  M.  &  S.. 
666.     As  to  secondary  evidence  of  a  writ,  see  Edmonddtone  v.  Plaisted,  4  Esp.  160. 

il  The  libel,  answer,  depositions,  and  sentence  in  the  Ecclesiastical  courts,  in  mnttene 
within  their  jurisdiction,  are  proveable  in  the  same  manner,  and  are  evidence  in  the  sent* 
cases  and  under  the  same  circumstances,  as  the  bill,  answer,  depositions,  and  decree  m 
Courts  of  Equity ;  nee  ante,  p.  199;  Gilb.  Ev.  66,  67;  Com.  Dig.  Evidence,  c.  8;  but 
tee  Bac.  Abr.  Evidence,  F.;  Bnl.  N.  P.  242;  2  Roll.  Abr.  679;  Lit;  Rep.  167. 
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(c)  Depositions*     (d)  Sentence.-^     {e)  ProbaU  of  a  twH. J  [  206  ] 

(/)   Ceriijicaie  ofadminislration.^ 
(E)    Proceedings  in  the  court  of  admiralty. 

*  It  has  freqaentlj  been  held,  that  the  depositionn  taken  in  a  spiritaai  coart  cannot  be 
need  e^en  bj  consent  (March.  120.)  in  a  court  of  common  law,  Litt.  R.  167;  B.  N.  P. 
242;  2  Roll.  Abr.  679;  Bac.  Ab.  Ev.  628:  2  Hale,  285;  March.  120;  1  Haw.  c.  42;  Via. 
Abf.  Ey.  a,  b,  31 ;  becaase  it  is  not  a  court  of  record;  yet,  the  same  objectioa  applies  to 
depositions  in  Chancery.  In  Breedon  v.  Gi'l,  Lord  Raym.  222.  Lord  Holt  expressed  an 
opinion,  that  depositions  before  commissioners  of  exci:»e  might,  if  the  witnesses  died,  bo 
afterwards  read  before  the  commissioners  of  appeals.  And  depositions  nnder  the  statotes 
of  Philip  and  Mary  are  read  upon  trials  for  felony,  althoogh  they  are  net  of  record;  see  2 
Hale,  284.  And.  it  is  to  be  observed,  thai  these  statntes  do  not  expressly  direct  that  these 
depositions  shall  be  evidence;  they  were  indeed  originally  iptended  for  a  different  purpose 
aad  they  became  evidence  asaathorised  proceedings  in  the  course  of  the  same  prosecution, 
la  Welsh's  case,  2  Hale,  285.  Lord  Hale  assigns  two  reasons  why,  opon  an  indictment  for 
a  forcible  marriage  with  Mrs.  Pockring,  the  depositions  of  Mrs.  Pockriog  before  commis- 
sioners appointed  to  dissolve  the  marriage,  if  they  thought  fit,  should  not  be  read;  first,  be- 
caase it  is  a  proceeding  according  to  the  civil  law,  in  a  civil  cause;  secondly,  because  she 
was  interested;  and  docs  not  hint  that  it  was  an  objection  that  the  court  was  not  a  court  of 
record.  With  respect  to  depositions  in  the  Ecclesiastical  Court,  C.  B.  Gilbert  lays  it  down 
that  they  may  be  read  when  taken  in  a  cause  over  which  they  have  jurisdiction,  as  far  as 
relates  fo  that  canse,  since  ihey  are  lawful  oaths;  and  a  man  may  be  indicted  for  a  viola- 
tion of  them;  Gilb.  Ev.  60.  When,  indeed,  they  are  taken  in  u  cause  over  which  they  have 
DO  authority,  as  where  the  reality  is  concerned,  they  clearly  are  not  admissible;  Gilb.  Ev. 
60;  2  Roll.  Abr.  679;  Liti.  R.  167;  March.  120. 

The  ecclesiastical  courts  having  the  exclusive  right  of  deciding  directly  upon  the  legali* 
ty  of  marriages,  the  temporal  courts  receive  the  sentences  of  the  ecclesiastical  courts,  upon 
oach  qoestions  as  conclusive  evidence  of  the  fact;  Bunting's  case,  4  Rep.  29,  a;  upon  the 
principle,  that  (he  judgment  of  a  court  of  exclusive  jurisdiction,  directly  upon  the  point,  is 
cooclnsive  spon  the  same  parties,  upon  the  same  matter  coming  incidentally  in  question  in 
another  court,  for  aJdifTerent  purpose;  Duchess  of  Kingston's  case,  20  How,  St.  Tr.  688. 
640.  So,  a  sentence  in  a  suit  of  jactitation  of  marriage  is  evideact  in  an  action  in  a  court 
of  common  law  to  disprove  the  marriage;  Jones  v.  Bow,  Carth.  225.  In  the  last  mention^ 
ed  case,  such  sentence  was  held  to  be  conclusive  evidence;  but,  in  this  point,  the  authori- 
ty of  that  decision  has  been  overthrown;  for  a  sentence  in  a  suit  of  jactitation  has  only  a 
negativo  and  qualified  effect,  viz.  that  the  party  has  failed  in  his  proof,  leaving  it  open  to 
new  proofs  of  the  same  marriage  in  the  same  cause,  and  does  not  c-onclude  even  the  court 
which  pronounces  it;  Duchess  of  Kingston's  case,  20  How.  St.  Tr.  643;  and  see  Black- 
ham's  case,  1  dalk.  290;  and  Harg.  Law  Tracts,  451;  und  post,  l\U  Mamage. 

t  Where  the  title  to  personal  property,  under  a  will,  is  in  question,  the  original ^ill  can- 
Dot  be  read  in  evidence  without  some  indorsement  upon  it,  for  the  purpose 'of  authentication; 
bat  the  probate  mast  be  produced ;  Rex  v.  Barnes,  1  Stark.  248.  The  seal  of  the  Eccle- 
aiastical  Court  on  the  probate  proves  itself;  Kempton  v.  Cross,  Rep.  Temp.  Hardw.  108. 
If  the  probate  be  lost,  it  is  not  the  practice  of  the  Ecclesiastical  Court  to  grant  a  second 

§  rebate,  bat  only  an  exemplification,,  which  will  be  evidence  of  the  proving  of  the  will; 
hepherd  v.  Shorthose,  1  Str.  412.  To  prove  the  probate  revoked,  an  entry  of  the  revo- 
cation in  the  book  of  the  Prerogative  Court  is  good  evidence;  Ramsbottom's  case,  1  Leach, 
C.  C.  30.  n.  3  Edit. ;  see  post,  tit.  Executors  and  Admim<itratorB. 

The  spiritual  courts  possess  the  exclssive  right  of  deciding  directly  on  the  validity  of  wills 
of  personalty,  and  in  the  granting  of  administration,  Noel  v.  Wells,  1  Lev.  286.  A  pro- 
bate, therefore,  is  conclusive  till  it.be  repealed,  and  no  court  of  common  law  can  admit  ev- 
idence to  impeach  it;  Allen  v.  Dandas,  8  T.  R.  125;  see  Harg.  Law  Tracts,  469.  And 
on  this  ground  the  payment  of  money  to  an  executor,  who  has  obtained  probate  of  a  forg- 
ed will,  is  a  discharge  to  the  debtor  of  the  intestate,  though  the  probate  be  afterwards  de- 
clarod  nail;  ibid.     B«t   letters  of  administration  are' not  evidence  of  any  fact  which  can  • 

only  be  inferred  from  them,  as  the  intestate's  death;  Thompson  ▼.  Donaldson*  8  Esp.  68, 
20;  How.  St.  Tr.  688.  Though  a  probate  csnnot  be  impeached  in  a  eonrt  of  common 
law.  yet  evidence  maybe  given  to  show  that  the  Ecclesiastical  Court  had  no  jurisdiction, 
as  that  there  were  bo  bona  notabilia  within  its  jurisdiction;  B.N.  P.  247;  or  that  tho 
fapposed  intestate  is  alive;  see  Allen  v.  Dundas,  4  T.  R.  180. 

$  Administration  is  proved  by  a  certificate  from  the  Ecclesiastieai  Court  that  administra- 
tion  was  granted;  Bui.  N.  P.  246;  of  an  application  may  be  made  to  a  clerk  in  the  Eccle- 
siastical Court  to  attend  at  the  trial  with  the  book  of  acts,  containing  the  direction  for  let- 
ters of  administration  to  be  granted,  and  the  surrogate's  fiat  for  the  same;  id.  8  Ea«t,  187. 
Or,  in  an  action  against  an  administrator,  his  being  administrator  may  be  proved  by  an 
examined  copy  of  the  book  of  acts,  18  East,  282;  or  by  the  production  of  the  book  it- 
solf.  In  either  of  these  cases,  however,  the  opposite  party  may  show  that  the  letters  of 
ftd ministration  have  been  revoked;  2  Sid.  859;  bnt  it  is  not  sufficient  to  show  that  sabse- 
qnent  letters  of  administration  have  been  granted  to  another,  without  showing  that  tho 
lint  baye  baon  re-called;  8  East.  187. 


136  1  EVIDENCE.— J»fod4  of  proving  Facts. 

♦  207  ]  (a)  lAbclj  answer y  depositions.*     {b)  Sentence. 

A  Miitenco  Stirling  v.  Vaughan.    T.  T.  1809,  2  Cnmpb.  228. 

intheConrt  This  was  an  action  on  a  poHcy  on  goods.  The  cargo  consisted  chiefly  of 
of  Admiril  jegui^Jg  bark,  which,  in  reality,  had  not  been  captured  at  Monte  Video  from 
live  e?i  ^^^  Spaniards,  but  exchanged  with  them  for  articles  which  were.  However, 
deoce  of  by  a  decree  of  the  Admiralty  Court,  the  whole  cargo  was  condemned  as  prize 
ibe  fircisit  at  Monte  Video.  And  Lord  EUenborough  held  this  conclusive  evidence  that 
establishes  jt  was  so,  in  support  of  a  count  laying"  the  interest  in  the  captors. — ^The  plain- 
not  only      tiffrecovered. 

*?*Oft!l  1  ^^^^  concerned  injintcrcst,  and  persons  clainaing  nnder  ihem,  but  also  against  strangers.t 
ThB  actj  of  (^)  Proceedings  in  inferiour  courts,  not  of  record.J 

slate  of  fo  (G)   Proceedings  before  justices  of  the  peace,^ 

feign  go  (H)    Acts  of  state  of  foreign  powers. 

Ternmenti  Richardson  v.  Anderson.  M.  T.  1805.  1  Campb.  66.  n. 

Dnsved  bv  *  The  libel,  answer,  depositions,  and  sentence,  in  the  Admiralty  Court,  are  proved  in 
'  .  J  the  same  manner  as  the  bill,  answer,  depositions,  and  decree,  of  a  court  of  equity,  by  ex- 
mmed  with*™*"  copies;  see  Com.  Dig.  Evidence,  C.  1 ;  1  Arch.  Pr.  13.  R.  147. 
tbennbro  *  Upon  qoestions  of  prize,  the  Court  «f  admiralty  has  exclusive  jorisdiciion;  and,  there- 
AreU^es'  fore,  a  sentence  of  condemnation  in  that  court  is  conclusive;  and,  being  a  proceeding  tn 
abroad*  a  '"*"*•  **  ^^^^  ^^^  '^®  world;  Kindersley  v.  Chase,  Park.  Ins.  490.  6th  edit.;  see  post,  tit. 
eoDT  Drint  ^"*®'  The  sentence  of  a  foreign  Court  of  Admiralty  also  is,  by  the  comity  of  nations, 
"^^  P  held  to  be  conclusive,  upon  the  same  question  arising  in  this  country;  Hughes  v.  Cornelias, 

3  Show,  232;  Bolton  v.  Gladstone,  5  East,  160.  But  the  sentence  of  a  Court  of  Admi- 
ralty, sitting  under  a  commission  from  a  belligerent  power  in  a  neutral  country,  will  not  be 
recognized  in  our  courts;  Havelock  v.  Rockwood,  8  T.  R.  268;  Donaldson  v.  Thompson, 
1  Campb.  429.  The  sentence  is  only  evidence  of  what  is  positively  affirmed  in  it,  not  of 
what  ifl  to  be  gathered  by  inference  from  it;  Fisher  v.  Ogle,  1  Camp.  418;  but  see  Loihian 
T,  henderson,  d  B.  &  P.  525.  If  the  properly  is  condenmed  on  the  ground  of  its  not  being 
nentral,  the  sentence  ifl  conclusive  evidence  of  that  fact;  Barzellay  y.  Lewis,  Park,  Jus.  469. 
6  edit.  So,  where  no  special  ground  is  stated,  but  the  ship  is  condemned  generally  as  good 
and  lawful  prize,  it  is  to  be  presumed  that  the  sentence  proceeded  on  the  ground  o^the 

groperty  belonging  to  an  enemy,  and  the  sentence  will  be  conclusive  evidence  of  that  fact; 
aloucci  V.  Wood  mass.  Park,  Ins.  471.  But  where  there  is  some  ambiguity  in  the  sen- 
tence of  a  foreign  Court  of  Admiralty,  so  that  the  precise  ground  of  the  determination  can- 
not be  collected,  the  courts  here  may  examine  the  ground  on  which  the  sentence  proceed- 
ed; Bernard!  V.  Mottoaux,  Doug.  574. 

t  A  judgment  of  an  infsrior  court,  not  of  record,  is  usually  established  by  the  prodoc- 
tion  of  the  book  containing  the  minutes  of  the  proceedings  of  the  Court  from  the  proper 
place  of  deposit,  proved  to  be  such  by  oral  testimony.  Copies  of  courtrrolls,  and  of  pro- 
ceedings in  the  ecclesiastical  and  inferior  civil  couits,  are  also  evidence,  since  the  originals 
are  public  documents;  12  Vin.  Ah,  A.  b.  26,  pi.  49.  And  it  is  said  that,  as  it  is  not  usoal 
for  inferior  courts  to  draw  up  their  records  in  form,  but  only  short  notes,  copies  of 
those  short  notes  are  good  evidence;  per  Hale,  in  Rex  v.  Ilains,  12  Vin.  Ab,  A. 
b,  26.  pi.  49;  Comb.  S37;  Pitcher  v  Rimer,  12  Vin.  Ab.  A.  b.  48.  contra.  It  ap- 
pears also,  that,  ia  the  case  of  an  inferior  court,  such  as  a  court-baron,  hundred,  or 
county  court,  evidence  should  be  given  of  the  proceedings  previous  to  the  judgment,  as 
well  as  of  the  judgment  itself.  Com.  Dig.  lit.  Ev.  C.  8;  2  Bl.  886;  14  East,  216;  in  or- 
der  to  show  that  the  proceedings  were  regular,  3  Wils.  297;  Willes,  36;  2  Mod.  272.  In 
an  action  for  a  malicious  arrest,  on  process  out* of  the  Sheriff's  Court  in  London,  it  was 
held  that,  in  order  to  prove  the  averment  that  the  former  suit  was  wholly  ended,  &c.  it  was 
■nfflcient  to  show  an  entry  in  the  minute  book  of  •'  withdrawn"  by  the  plaimiff 's  order, 
^  opposite  the  entry  of  the  plaint,  and  to  prove  that  it  was  the  course  of  the  Court  to  make 

each  an  entry  upon  an  abandonment  of  the  suit  by  a  plaintiff;  14  Enst.  216. 

§  It  has  been  contended,  that,  when  actions  are  brought  against  justices  of  the  peace, 
they  most  show  the  regularity  of  their  convictions;  and  tbat  the  informations  upon  which 
their  convictions  were  founded  must  be  produced  and  proved  in  court;  Stra.  710.  But  it 
seems  that  the  conviction  itself,  when  proved  under  the  hand  and  seal  (if  necessary)  of 
the  magistrate,  is  sufficient  evidence  that  the  judgment  which  it  recites  was  given;  per 
Holt,  C.  J.  Fuller  v.  Fetch,  Holt,  287;  Carih,  346;  Ilardw.  478.  In  the  case  of  Massey 
V,  Johnson,  12  East,  67.  it  was  held  that  a  magistrate  might  justify  by  virtue  of  a  convic- 
tion of  tho  plaintiff  as  a  vagrant,  although  the  warrant  of  commitment  alleged  that  the 
pjaintiff  had  been  charged  on  the  oath  of  T.  S.,  and  in  fact  no  charge  had  been  made  by 
T.  S.;  but  the  defendant  had  been  convicted  upon  the  information  of  another  person,  and 
although  the  conviction  itself  was  informal.  ,  But  it  was  observed,  that  the  case  would  have 
aasamed  a  very  different  shape  if  there  had  been  no  information  to  ground  tho  conviction; 
per  Le  Blanc,  C.  J.,  ib.  Jn  the  case  of  Gray  v.  Cookson'and  others,  16  Ea^t,  13.  it  was 
held,  that  the  defendants,  having  jurisdiction  over  the  subject  matter,  were  protected  by  a 
eonviction  drawn  npaRer  the  commeneement  of  the  action. 


EVIDENCE,— By  Surveys,  ^c.  137 

In  this  case  defendant  produced,  as  evidence,  a  book  purporting  to  be  a  col-  ed  and  pub 
lection  of  treaties,  concluded  by  America,  wbich  was  declared  to  be  published  ^^f^^^,  . 
by  authority  there,  as  n  regular  copy  of  the  archievcs  in  Washington,  and  "|,g°,J^m|,/ 
would  have  proved  by  the  American  Minister,  resident  at  this  court,  that  it  ^^,^^^^  p,,„ 
was  the  rule  of  his  conduct.  '  Lord  Eilenborough  refused  to  admit  this  evi-terofihe 
dence,  and  held,  that  it  was  necessary  to  have  a  copy  examined  with  the  ar-  foreign  go 
ehteves  in  America.     He  said,  he  would  not  have  admitted  a  book  of  treaties  vcrnmeni, 
with  Spain,  proved  to  have  been  printed  by  the  King's  printer  there;  see  Rex*"'"  ""'*  •* 
y.  Holt,  5  T.  R.  436;  Bui.  N.  P.  226.     See  post,  tit.  Foreign  Laws.  Iau^!ent. 

fiih.    Wriittn  instntments  partly  of  a  pttblic  and  partly  of  a  private  na'.ure.         r  209  I 

(A)  Surveys  op  the  king's  ports.* 
(B)  Prison  Books. 
!.  Rexv.  Aickles.   1785.  1  Leach,  C.  C.  391. 
This  was  an  indictment  for  returning  from  transportation.     It  was  incum-The  day 
bent  on  the  prosecutor  to  prove  the  precise  day  on  which  the  prisoner  was  dis-  book  of  a 
charged;  and  for  this  purpose  Mr.  N.,  clerk  of  the  papers  of  the  prison,  pro- public  pri 
duced  a  daily  book,  which  he  kept,  containing  entries  of  the  names  of  all  the?°"  contain 
debtors  and  criminals  who  are  brought  into  the  prison,  and  the  times  when  !?^  *  ? ih^* 
they  are  discharged ;  but  it  appeared  that  those  entries  were  not  made  from  Mr,  ifuneac 
N.'s  own  knowledge  of  the  facts,  but  that  he  generally  made  them  from  infor-  mh.^  of 'he 
mation  of  the  turnkeys,  and  frequently  from  the  turnkeys' indorsements  on  the  pm-oo  Ims 
back  ot  the  warrants,  which  warrants  were  afterwards  regularly  filed.     It  was    "'"  rnriMv 
contended  by  the  prisoner's  counsel,  that  these  were  not  original  entries  of  the  ®   *•  proof 
iacts,  and  therefore,  that  the  turnkey  himself,  by  whom  Aickles  was  discharg-  |!,'j,y',',[|j,"j 
ed,  or  the  original  minute  from  which  the  entry  of  his  discharge  had  been  .,,p„t  or 
made,  should  be  produced,  bocau'^p  they  alone  were  the  best  evidence   upon  discharge. 
Ibis  subject,  and  was  in  the  prosecutor's  power  to  produce  them. 

2.  Salte  v.  Thomas.  T.  T.  180':>.  C.  P.  3  B.  &  P.  188. 

In  this  case,  to  prove  that  a  bankrupt,  had  committed  an  art  of  bankruptcy,  ^"^  J' 
by  lying  two  months  in  prison  for  debt,  the   books  of  the   Fleet  and  King's  ^'°°,?. 
Bench  prisons  were  produced  to  establish  the  fact.     These  hooks  contained  en-  ^..^  ,„  ^  ^^^Q 
tries  of  the  dates  of  the  commitments  and  discharges  of  all  the  prisoners,  togeth-  the  cause 
«rwith  particularsjof  the  causes^of  each  commitment,  extracted  from  the  originalof  his  com 
warrants.     It  was  objected  that,  though  the  prison  boo'ts  were  admissible  in  miiment. 
evidence  to  prove  the  period  of  commitment  and  discharge,  yet  they  were  not   I    -^10    | 
admissible  to  prove  the  cause  of  the  commitment,  but  that  the  original  war- 
rants should  have  been  produced. 

Per  Cur.  The  question  in  this  case  is,  whether  the  evidence  was  sufficient 
io  prove  a  fact  necessary  to  constitute  the  act  of  bankruptcy,  viz.  that  the  bank- 
rupt had  lain  two  months  in  prison  on  civil  process  for  debt.  For  this  purpose 
the  prison  books  were  produced,  from  which  it  appeared,  that  the  bankrupt 
had  lain  the  necessary  time  in  prison;  but  it  was  urged  that,  though  the  books 
were  evidence  of  the  time  of  the  bankrupt's  imprisonment,  they  were  not  evi- 
dence of  the  cause  of  the  commitment,  and  that  they  were  not  equivalent  to 
the  commUiitur  itself,  which  was  admitted  to  be  in  existence.  To  establish  the 
sufficiency  of  the  evidence,  the  case  of  the  King  v.  Aickles,  ante,  209.  was 
cited:  but  the  material  distinction  between  that  case  and  the  present  is,  that 
there  was  no  document  of  the  fact,  which  was  proved  by  the  book  of  Newgate; 
but  the  book  itself,  and  no  other  evideacc,  could  be  resorted  to,  except  the  pa- 
rol testimony  of  the  turnkey  who  might  happen  to  be  in  the  prison  at  the  time 
of  the  prisoner's  discharge.  But  in  the  present  case,  the  commitiitur,  from 
which  the  entry  was  inserted  in  the  book,  is  in  existence;  and  the  question  is, 
whether  that  be  not  better  evidence  than  the  book  itself  I  am  of  opinion,  and 
my  brothers  concur  in  thinking,  that  it  was  better  evidence;  and  that  the 
books,  thereforfij  ought  not  to  have  been  admitted. 

(C)  Poll  books. 

*  That  a  certain  place  ifitituale  within  one  of  the  ports  of  the  kingdom,  may  be  proved 
bj  ancient  survey  of  the  King's  porta,  to  befoand  in  the  Exchequer  which  ascertainii  their 
extent;  Gilb.  £v.  77. 


1S8  EVIDENGE.— Jlfode  of  prating  JacU. 

The  poin  Mead  v.  Robinson.  T.  T.  1743.  C.  P.  Willcs,  422. 

''^^JiVn  '^^^^  ^**  '^'^  action  for  bribery,  on  the  2  Geo.  2.  c.  24.  s.  7.     After  a  rer- 

election  for  ^^^^  ^^^^  *^®  plaintiff,  it  was  objected,  that  the  judge  had  permitted  a  copy  of 
memberdor'^  ^  P^^^  ^^  ^^  given  in  evidence,  though  the  mayor  had  the. original  in  court, 
parliniueiit,  who  had  been  served  with  a  subpoena  duces  tecum  by  the  plaintiff,  and  was  rea« 
or  at  the      dy  to  have  given  his  evidence,  and  to  have  produced  the  poll, 
election  of       p^,,.  Q^^.^     'f  jjg  p^j||  giyen  in  evidence  was  properly  received;  for  as  it  was 
are" admlssi  ^'S"^^  ^Y  •^^  mayor,  it  might  be  considered  as  an  original;  (R.  v.  Davis,  2 
ble  in  evt    ^^''^*  l^^^))  or,  if  it  were  only  an  examined  copy,  it  was  admissible  in  evi- 
dence,        dence  as  such,  on  the  same  ground  as  copies  of  books  of  a  public  nature,  re- 
gisters of  births,  marriages,  and  burials.     Parhaps  even  parol  evidence  of  vo- 
ting would  be  admissible.     We  rely  on  ii  case,  R.  v.  Hughes,  H.  1   Greo.  2, 
B.  R.  in  which,  after  great  debate,  and  on  the  authority  of  several  cases  there 
cited,  the  copy  of  the  poll  of  the  election  of  a  mayor  was  holden  to  be.  good 
evidence.     See  Brocas  v.  the  Mayor  of  London,  I  Stra«  307.  anlcy  vol.  viii.. 
p.  667. 

(D)  Certificate  of  the  kino,* 
(£)  Certificate  of  the  BisHOP.f 
r  211  ]  (F)  Certificate  op  a  consul. 

Tlie  ccrtifi  Waldron  v.  Coombe.  T.  T.  1810.  C.  P.  3  Taunt.  162. 

Mte  o f  «  This  was  an  action  on  a  policy  of  insurance.  To  pro\  e  the  amount  of  the 
ra?  abroad'  ^°**'  *  witness  produced  a  certificate  from  the  British  vice-consul  there  of  Che 
11  not  ad  s^nnount  for  which  the  goods  were  there  sold,  being  9/.  Ids,  per  cent,  only  of 
miatible  as  ^^^  sum  insured;  and  the  same  witness  swore  that,  by  the  law  of  the  Brazils, 
evidence  in  and  other  parts  of  South  America,  the  vice-consul  is  constituted  general  agent 
the  coarti  for  all  absent  owners  of  goods,  and  that  the  same  law  authorises  and  compels 
M  thia  coon  ^y^^  vice-consul  to  make  sale  of  all  the  damaged  goods  of  all  absentees,  with. 
^'  the  assistance  of  two  British  merchants  as  assessors.     Mansfield,  C.  J.,  ad- 

mitted this  evidence.     On  a  motion  for  a  new  trial,  it  was  contended,  that  such 
certificate  was  inadmissible;  and  the  doctrine  was  adopted  by  the  Court, 

Mansfield,  C.  J.  observing:  I  thought,  at  the  trial,  it  was  very  difficult  to 
bring  this  within  any  head  of  evidence.  It  was  s<»mawhat  analogous  to  the 
proceedings  of  courts  and  other  public  functionaries;  but  I  know  no  instance 
of  such  an  instrument  as  this  being  received.  I  dare  say  it  would  be  evidence 
in  any  other  country.  It  came  nearest  to  the  case  of  judgments  in  foreign 
courts.  The  vice-consul  is  no  judicial  officer;  he  acts  under  a  wise  regula- 
tion to  prevent  the  improper  disposition  of  damaged  goods.  They  are  put  in- 
to warehouses  appropriated  to  them  by  government.  The  vice-consul  must 
preside  at  the  auction.  There  is  no  rule  in  the  English  law  which  makes  his 
certificate  evidence.     See  ante,  vol.  vi.  p.  151. 

(G)  Certificate  of  a  notary.J 

*  Lord  Abinirney  having  promised,  in  the  presence  of  the  King,  to  settle  certain  lands 
upon  his  daughter,  on  lier  marriage;  in  a  suit  upon  this  promise,  the  King's  certificate,  un- 
der bis  sign  manual,  of  the  purport  of  the  promise,  was  holden  sufficient  evidence  of  it ; 
Hob.  213:  Godb.  199;  but  see  Roll.  Abr.  686. 

1  The  certificate  of  a  bishop,  in  a  case  of  bastardy,  or  marringo,  when  entered  of  record, 
is  in  general  conclusive  upon  the  fact ;  see  post,  tit.  Marriage,  this  being  a  regular  legal  ad- 
judication upon  the  fact  by  a  competent  tribunal.  It  has  in  one  instance,  it  seems,  been 
held,  that  a  certificate  under  the  seal  of  a  minister  resident  iU>road,  that  a  particular  mar- 
riage was  solemnized  by  him  (Cro.  Juc.  541.)  was  admissible ;  but  this  was  when  the  rules 
of  evidence  were  in  a  crude  and  unsettled  state ;  see  W illes,  R.  549 ;  post,  tit.  Marria^, 

So,  formerly  certificates  from  the  captain  of  Calais  (9  Co.  31 ;  6  T.  R.  637.)  the  certifi* 
cate  of  the  mareschal  of  the  King's  host,  fro.  were  receivable*  in  evidence ;  and  so  arelat 

8 resent  the  certificates  of  the  Judges  in  WaleSi  respecting  the  practice  of  their  Courts,  6  T. 
L.  638.  and  the  certificate  of  justices  of  peace  as  to  a  highway  being  in  repair;  6  T.  R. 
619;  see  1  Stra.  481.  568.  AAd,  where  the  certificate  of  the  bishop,  for  instance,  is  given 
in  evidence,  it  may  be  impeached  by  the  opposite  party,  by  proving  that  the  person  certify* 
ing  was  not  bishop  at  the  time;  Dy.  234. 

X  A  notarial  protest  is  evidence  of  the  non-acceptance  or  non-payment  of  a  bill  of  exchange 
drawn  upon  a  person  abroad ;  see  5  T.  R.  239 ;  7  East,  359 ;  but  it  is  no  evidence  in  the 
ease  of  a  bill  of  exchange  drawn  upon  a  person  in  this  country ;  Cowp.  129;  see  ante,  tit. 
Bills  of  Exchange  and  Promissory  Notes. 
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(H)   AnCIBICT   8URTET9,   MAPS,   A1U>   TERRIERS.  Ma|M  and 

Bridoman  V.  Jbxninos.  1699.  1  Ld.  Raym.  734.  »nrTej»  of 

Ruled  by  Holt,  C.  J.,  that  if  A.  be  seised  of  the  manors  of  B.  and  C,  and  ^^j^eVi« 
during  his  seisin  of  both,  he  causes  a  survey  to  be  taken  of  the  manor  of  B.^aho^  iii^ 
and  afterwards  the  manor  of  B.  is  conveyed  to  E.;  and  after  a  longtime,  there  exunt  of  > 
are  disputes  between  the  lords  of  the  mitnors  of  B.  and  C.  about  their  boun-  miin's  es 
daries;  this  old  survey  may  be  given  in  evidence;  and  so  it  was  done  in  this*'*^*  ^^ 
case.     Cofiiro,  if  the  two  manors  had  not  been  in  the  hands  of  the  same  P^r*  [bo  ^i^||« 
son  at  the  time  of  the  survey  taken.  and  coa 

(I)  Corporation  sooKs.f  aent  of  tbe 

Rex  v.  Mothersell.  E.  T.  1717.  K.  B.  I  Stra*  93,  ownera  of 

This  was  an  information  in  the  nature  of  a  quo  warranio.     The  prosecutor  J*"*  f^^3''» 
produced  in  evidence  a  book  written  by  the  prosecutor's  clerk,  not  an  officer '  r^J^^'n 
of  the  corporation,  which  appeared  to  bo  only  minutes  of  corporate  acts  done  Jr  ^  ^^^ 
some  years  before,  and  was  not  kept  as  a  public  book  of  the  corporation.    This  corporation 
evidence  was  rejected  at  the  trial;  and  on  a  motion  afterwards  for  a  new  trial,  booka  ad 
The  Court  held,  that  it  had  been  properly  rejected.     Corporation  books,  the  iniMiblo,  it 
Court  said,  are  generally  allowed  to  be  given  in  evidence,  when  they  have  f>^g^^  to  be 
been  publicly  kept  as  such,  and  when  the  entries  have  been  made  by  the  prop-  ?u^^^^ 
er  offlcer;  not  but  that  entries  made  by  other  persons  may  be  good,  if  it  be  ^^n  leim 
shown  that  the  town  clerk  is  $ick^  or  refuses  to  attend.  Uriy  kept 

(K)  Vestry  book.;|;  bj  tbo  pro 

•  Bat  it  ia  clear  that  no  entry  or  aurvey,  taken  by  an  owner,  would  bo  evidence  either  for  PJ'  omcm 
htmaelf,  or  for  one  who  claimed  through  him,  against  a  party  who  did  not  claim  in  privity,  ^'   '  .    ^^' 
since  it  might  encourage  persons  to  include  in  surveys  more  than  belonged  to  them ;  Strn.  poratiOD. 
95  ;    I  Ld.  Raym.  734;  Outram  v.  MorewooJ,  5  T.  R.   123;    and,  therefure,    aurvey  books 
of  a  manor,  ahhough  ancient,  unless  signed  by  the  tenants,  or  unless  they   appe>r  to  have 
been  mode  at  a  court  of  survey,  are  not  evidence;   they  are  mere  private  memorials;    J  2 
Vin.  Abr.  90.  pi.  12;  per  Bacon,  Exon.  Sum.  1719.     So,  it  has  been  said  that  an  old  map. 
of  lands  has  been  allowed  in  evidence,  where  it  came  along  with  the  writings,   and  agreed 
with  the  boundaries  adjusted  in  an  ancit;nt  purchase  ;  Gilb.  Ev.  78,     It  does  not  clearly  ap- 
pear under  what  circumstances  this  old  map  was  held  to  be  evidence  ;  but  it  seema  that  the 
ingredient  essential  to  its  ailmissibility  was,  its  agreement  with  boundaries  adjusted  in  an 
ancif^nt  purchase,  that  is,  wi^h  some  other  instrument;  and  the  term   "  adjusted"  seems  to 
imply  some  privity  on  the  part  of  the  owners  of  adjoining  property,   if  the  vendor  was  not 
himself  the  owner. 

A  CBstomary  of  a  manor,  which  appeared  to  be  of  great  antiquity,  and  delivered  down 
with  the  coart- rolls,  from  ateward  to  steward,  althoagh  not  signed  by  any  person,  ia  good 
evidence  to  prove  tb;  coarse  of  descent  within  the  manor;  1  T.  R.  466.  So,  parchment 
writings,  preserved  among  the  mooimenta  of  a  manor,  dated  1698  and  1717,  porporting  to 
be  signed  by  several  copyholders  of  the  manor,  stating  an  nnlimited  right  of  common  ia 
the  commoners,  which  having  been  foand  inconvenient,  they  had  agreed  to  stock  the  com- 
mon in  a  certain  restiicted  manner,  were  admitted  by  the  Coart  as  evidence  of  repntatioa 
as  to  the  general  righr  of  common;  18  East,  10. 

t  We  have  seen,  ante,  vol.  vi.  p.  644.  that  corporation  books,  containing  anacconnt  of 
the  privileges,  or  pablie  transactions  of  the  body,  are  evidence  in  a  snit  between  the  seve- 
ral members,  on  the  same  footing  as  manor  books  between  the  tenants  of  a  manor.  Bat 
they  are  not  evidenee  in  favour  of  a  corporation  to  sopport  a  claim  of  right  against  a 
stranger. 

Entries  in  corporation  books,  and  in  ttie  booka  of  pahtic  companies,  relating  to  things 
public  and  general,  and  entries  in  other  books,  may  be  proved  by  examined  copies;  1  Str. 
98.  307.  Entries  in  the  books  of  the  Custom-hoose,  of  the  Bank,  of  the  Elast  India  Com- 
pany, of  the  South  Sea  Company,  and  the  like,  may  he  proved  in  this  manner;  see  2  Ld 
Raym.  851;  2  Sira.  964.  1005;  Hardw.  128;  2  Dong.  698.  n.  8;  Pcake,  80;  4  Tannl. 
787.  Bat  instruments  of  a  private  nature,  such  as  a  letter  found  in  the  corporation  chest, 
1  Str.  401;  or  the  like;  must  be  proved  in  the  ordinary  wsy,  as  any  other  private  instra- 
roenl.  So,  the  books  of  a  private  compdny  mast  be  produced,  and  it  cannot  be  proved 
proved  bjf^iamined  copies;  and  it  may  be  necessary  to  add  that  entries,  even  in  the  pub- 
lic books  of  a  corporation  or  public  company,  of  matters  relative  to  any  property  or  right 
claimed  by  them,  can  never  be  evidence  for  them  (3  B,  k.  A.  142)  unless  mode  so  by  act 
of  Parliament;  1  M.  &  S^.  569.  As  to  the  right  to  inspect  such  books,  and  of  applications 
to  the  Court  for  a  rale  to  enforce  it,  see  antCf  vol.  vi.  p.  626. 

t  In  an  action  for  the  disturbance  of  the  plaintiff  in  the  use^ofhis  pew' at  church,  on  old 
entry  made  in  the  vestry  book  by  the  churchwardens,  stating  that  the  pew  had  been  repair- 
ed by  the  owner  of  a  messuage,  under  whom  the  plainiiflr  claimed,  was  admitted  as  evi- 
deaoe  of  tbo  right,  having  been  made  as  to  a  fact  within  the  scope  of  the  cbarcbwarden's 
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[  213  ]  (L)  The  gazette,  public  acts  of  state,  Slc^* 

(M)  Articles  of  WAR.f 
(TV)  Public  msToav  .J 
(O)  Pope's  licence  or  bull.^ 

IV.   OF  THE  MODE  OF  CONDUCTING  THE  PROCEEDINGS 
[  214  ]  IN  COURT  ON  EVIDENCE  BEING  ADDUCED  TO  PROVE 

THE  NECESSARY  FACTS.Jl 

office,  and  being  evidence  of  the  repulaiion  in  the  parish  na  to  the  right;  Prince  ▼.  Little- 
wood,  3  Campb.  388;  abridged  post,  tit.  Pew.       An  entry  in  a  vestry-book  baa  also  beetf 

admitted,  to  prove  an  averment  in  an  indictment  for  a  libel,  that  the  proaecator  had  beea 
elected  treasurer  at  a  vestry  duly  held  in  pursuance  of  notice;  post,  tit.  Veetry;  2  Campb. 
100, 

By  the  17  Geo.  2.  c.  38.  a.  14.  copies  of  all  rates  and  ossoasmBnta,  for  the  relief  of  thv 
poor  are  to  be  kept  in  a  book  by  the  churchwardens  and  overseers  of  every  pariah,  which 
is  to  be  kepi  in  a  public  place  in  the  parish,  and  to  be  produced  at  the  sessions,  when  anj 
appeal  is  to  be  heard.  By  the  42  Geo.  3.  c.  46.  the  chucchwardens  and  overseers  are  to 
keep  a  book  containing  the  nnmed  of  all  parish  apprentices,  and  of  the  other  particnlam 
required  by  the  r.ct;  the  entries  are  to  be  signed  by  the  ju^ticea  who  assent  to  the  indea- 
tures,  and  when  the  latter  are  proved  to  have  been  destroyed  or  lost,  such  register  is  to  btf 
deemed  sufficient  evidence  in  all  courtsof  law,  in  proof  of  the  ejii.«itence  of  such  indentarefl- 
and  of'the  other  particulars  specified  in  the  register;  and  each  entry,  if  appproved,  is  to  be 
signed  by  the  justices,  and  such  hook  may  be  inspected  at  all  seasonable  hours,  and  a  copy 
taken,  if  the  indenture.^?  are  lost  or  dc$:troyed. 

*  The  Gazette  printed  and  published   by  the   Kin«*s  printer,    is  evidence  of  all  acts  of' 
state;  6  T*  R.  486;  therefore,  a  Gazette,  which  stated   that  addre^es  had  been  presented 
to  his  Majesty  from  several  bodies  of  his  subjects,  exprettsive  of  their  loyalty,  was  holden 
to  be  pvidpnce  of  that  fact;  id;  see  'J  Campb.  513.     The  Gazette  is  aUo  evidence  of  mat- 
ters advertised  in  it;  see  1  Stark.  418.       But,  in    order  that  so^  evidence  should  effect    a 
third  person,  it  is  necessary  to  prove  th;it  he    was  in  the   habit  of  reading  the  Gazette;  1 
Stark.  186.     And,  in  the  case  of  an  advertisement  in  a  new:<paper,  the  newspaper  cannot 
be  offered  in  evidence  until  it  be  first  proved  that  the  party  takes  it  in,  oris  in  the  habit  of 
reading  it;  1  Stttrk.  186.  418;  2  Campb.  167.     The  King*8  proclamations  in  the  Gazette 
are  also  evidence;  see  2  Campb.  44. 

t  Articles  of  war  printed  by  the  King's  printer  are  evidence  ;  5  T.  R.  442.  446. 

t  A  public  history,  or  chronicle,  may  be  given  in  evidence,  to  prove  a  matter  relating  to 
the  kingdom  in  general ;  Skin.  G23  ;  1  Salk.  281.  Thus,  Speed's  Chronicio  was  admitted 
in  evidence  to  provo  the  death  of  Isabel,  Queen  dowager  of  £dw.  11.;  Skin.  15.  But  it 
cannot  bo  admitted  to  prove  a  particular  ri<>ht ;  and,  therefore,  where  the  question  wan,* 
whether,  by  the  custom  of  Droitwich,  salt-pits  could  bo  sunk  in  any  part  of  the  town,  or  in 
a  certain  plac?  ^nly,  Camdcn'tt  Britannia  was  refused  to  be  received  as  evidence ;  Skin.- 
623;  I  Salk.  281.  So.  the  almanack  annexed  to  tho  Common  Prayo^  Boryk  (6  Mod.  81.]^ 
is  evidence  that  such  a  driv  of  the  year  was  Suud.iy,  or  the  like;  Cro.  Eliz*  227;  1  Leon.- 
242;    1  Sid.-:^^)0;   6  Mod.  41  ;   see  ante.  tit.  .-Mmnnark. 

^  An  exemplification  of  \\u\  pope's  bull,  under  the  .seal  of  a  bisliop,  is  adoaisstblo ;  Hardw^ 
118;  Gilb.  Ev   7(i;   Palin,  IW  ;   Wuich.  70. 

It  It  has  been  laid  down  as  a  g«jijcral  nilf.*,  tint  the  pnrty  who  has  to  maintain  the  affirma- 
tive of  the  issue  must  bcym  to  icive  iho  evidetire.  Whure  there  are  special  pleadings,  or 
where  a  Fpccial  defence  is  not  imeii:l«jd  to  l}(^  mvon  in  c\i'hMic«;  iin'lor  tlio  gonnral  issue,  it 
may,  peihap.M,  be  more  accuralo  to  say.  tlia'  tin-  p  »,-  v  w'lo  ji  m  iddoil  the  siniiiiter  shall  be- 
gin. If  both  parties,  however,  \\;i\v  a'I«lo,i  ilu*  siim  \'vr  to  J.ti'-rof)?  m*'i>  of  plt<hdin(.'s  in  the 
aame  cause,  then  the  piainliff  shall  beii.n.  IIi-'IIcm*.  v.\\>  rv  ili.'n?  aro  si^vcral  i.^s-ues,  some  of 
which  are  incumbent  on  ibe  piainlitr,  and  others  on' (iio  d.^romlant,  it  is  usual  for  the  plaintiff* 
to  begin  and  to  pro\e  those  wiiirli  are  C'senlinl  to  hi."  ca->o,  aii<i  then  the  defendant  docs  the 
same,  and  af:erward-<  the  plainliifis  enlilled  to  go  into  cvidiuice  to  controvert  the  defend- 
ant's affirmative  proof-j,  ihu  diifoii;!. nil's  couikoI  is  rntultvl  to  a  ruj)ly  upon  such  evidence, 
in  support  of  his  own  aflirinativc!^,  and  the  plaintiff's  counsel  to  a  general  reply.  And 
where  the  issue  is  on  tiiu  plaiulifi',  it  seems  that,  aithouph  ho  has  had  notice  of  the  defence 
intended  to  be  set  up,  i.  is  not  necessary  to  i;o  irjio  any  ovid»;ncc  in  answer  to  thai  defence^ 
until  the  defendan*  h.is,  by  his  proof,  called  uj»ori  him  for  a  r<«ply ;  .his  appears  to  be.  a 
ma:ter  of  practical  convenience,  subjact  to  the  discre.ion  oflho  court.  Ld.  Tenlerden,  C.  J^ 
has  adopted  this  course,  and  ailoweti  a  plaintiff  t(»  ijive  ovid-ncc  in  answer  to  a  <^;ft*nce  iiX 
an  action  on  a  bill,  that  there  s\as  no  consideration,  .:!';(  r  notice  oflho  intended  defence,  sil- 
ting after  Hilary  term,  18v:0,  at  Westminster.  Lord  Ellonhoiougli  usually  required  the  plain- 
tiffunder  such  circumstances  to  *rb  ni  once  into  llic  whoK?  of  his  case;  but  the  settled  prac- 
tice is  now  otherwise  ;  1  K.  &  M.  2T^A  ;  id.  Sor).  n.  It  is  possible  that  the  defendant  may 
not  be  able  to  establish  any  case,  and  thus  time  may  be  saved,  by  postponing  the  the  plaiu- 
tiff's  reply;  besides,  until  the  defendant  has  adduced  such  evidence,  it  cannot  be  known 
with  any  certainty  to  what  points  the  plaintiff  is  to  adduce  his  evidence  in  reply. 
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1.  Jackson  v.  Hesketh.  T.  T.    1819.  2  Stark.  618.  S.  P.  Hodoes  v.  Hol- Mrh«n  th«M 

DER.  1813   K.  B.  3  Campb.  366.  iaa  jiwiific* 

Declaration  io  trespass.     The  defendant  pleaded  as  to  coming  with  force  ^***°  '"  *?* 
and  arms,  and  whatever  else  was  against  the  peace  of  onr  Lord  the  King,  >^otnJ*J^*^ 
guilty,  and  as  to  the  residue  of  the  trespasses,  a  right  of  way.     Batley,  J.  and  issoe,  the 
Wood,  B.  held,  that  the  defendant  should  begin,  because  the  first  part  of  the  defendant 
plea  did  not  amount  to  the  i^eneral  issue,  and  did  not  ther^for^  impose  the  ne-i"  <o  begin, 
cessit/  of  an/  proof  upon  the  plaintiff.  [  ^'^  J 

3.  Bedell  v.  Russel-  T.  T.  1825.  1  R.  &  M.  993.  ^"^  ^^l* 

This  was  an  action  of  assault  and  battery,  \Viih  a  plea  of  justification  only,  JUJ^  ^l^^ 
and  issue  thereon.     The  defendant's  counsel  contended  that,  according  to  the  ges  does 
cases  of  Hodges  v.  Holder,  afid  Jetckson  v.  Hesketh,  an/e,  he  was  eif  titled  to  not  confer 
begin.     In  this  opinion  Best,  C.  J.  concurred.     See  2  Stark.  556.  on  the  plain 

4.  Doe,  d.  Corbett,  v.  Corbett.  1313.  K.  B.  3  Campb.  368.  tiff 'bcouh 

Action  of  ejectment.     The  plaintiff  claimed  under  the  will  of  Sir  R.  C.  de-'?  j|j 
ceased,  made  in  the  year  1764.     The  defendant  claimed  tinder  a  codicil  to.     .'  . 
the  same  will  made  in  the  year  177 1 .     This  codicil  was  impeached  by  the  les-  ^^^ ),.  ^ 
sor  of  the  plaintiff,  on  the  ground  th£(t.  when  it  was  executed,  the  testator  had  person 
fallen  into  a  state  of  dotage,  and  that  undue  influence  had  been  exercised  over  claiming  oni 
Kis  mind.     The  pleadings  being  opened,  the  defendant's  counsel  admitted  the  <l®'.*  wi*l 
title  of  the  lessor  of  the  plaintiff  under  the  will,  and  claimed  a  right  of  first  pro- ****""'  * 
▼ing  their  case,  and  having  the  general  reply;  Goodtitle,  d.  Kevett,  v.  Bra- J|*^^U,^ ^^ 
ham,  injray  was  cited  as  in  point.     The  defendant  was  accordingly  allowed  to  der  a  codi 
begin,  and  had  a  verdict.  cil,  if  the 

defendant  will  admit  the  will,  he  is  entitled  to  begin,  and  hayethe  general  reply. 

6.  Goodtitle,  d.  Revett,  v.  Braham.  H.  T.  1792.  K.  B.  4  T.  K,  497.      So,  wheni 

This  ejectment  was  tried  at  bar  by  a  special  jury  from  Suffolk,  and  by  con-  >"  «Joct 
sent,  some  talesmen  from  Middlesex.     The  lessor  of  the  plaintiff  claimed  as  ^V^^  ^y  ^ 
the  heir  at  law;  the  defendant  as  devisee,  of  Mrs.  Elizabeth  Braham,  the  per*  aca'iMt  a*di 
son  last  seised.  At  the  outset  of  the  cause,  a  qilestiori  arose,  who  wa9  entitled  vigee,  the 
to  the  general  reply  .^     And  the  Court  decided,  that  if  the  plaintiff  proved  his  lessorof  tbd 
pedigree,  and  stopped,  and  the  defendant  set  up  a  new  case,  which  the  plain- plftintifF 
tiff  answered  by   evidence  which  ultimately  went  .to  the  jury,  the  defendant  P^y^d  hie 
should  have  the  general  reply.     And  Buller,  J.  said  that  he  had  so  ruled  it  in  ?nd*eto»o 
a  cause,  Doe,  d.  Farr,  v.  Hicks,  Summer  Aissizes,  1789,  at  Winchester.  ^d,  and  Sie 

defendant  set  op  a  new  case,  which  the  lessor  of  the  plaintiff  answered  by  eridenee,  it  was 
held  that  the  defendant  was  entitled  to  his  general  reply. 

6.  NoBY  V.  Howard.  M.  T.  1819.  2  Stark.  555.  S.  P,  Blomfield  v.  Levy.  Upon  an  is 

M.  T.  1820.  3.  Stark.  8.  »«•  o?  • 

Declaration  in  (usumpsit.     Plea  of  non-joinder  in  abatement.     Afler  the  r^  ^ 
pleadings  had  been  opened,  it  was  made  a  question,  whether  the  counsel  for  j^  seema 
the  plaintiff,  or  for  the  defendant,  ought  to  begin?     Abbott,  Ld.  C.  J.,  was  oftbat,  as  th<f 
opinion  that  the  counsel  for  the  plaintiff  ought  to  begin,  since,  at  all  events,  it  plaintiff  has 
was  incumbent  on  the  plaintiff  to  prove  his  damages.  ***  prove 

the  ainonnt  of  damages  his  counsel  has  a  right  to  begin;  f  216  1 

7.  Lacon  v.  HiGGiNs.  E.  T.  1820.  K.  B.  3  Stark.  178.  ^\^  jf  jj^^-' 

This  case  was  similar  to  the  preceding  one.     The  Chief  Justice  intimated  defendant 
that,  if  the  plaintiff  elected  to  begin,  he  ought  to  go  into  the  whole  of  the  case;  admit  the 

After  thd  senibr  counsel  has  stated  the  case,  the  witnesses  to  prove  it  are  next  called  and  ^|^^  dama 
examined  in  thdif  order ;  the  first  is  examined  by  the  counsel  next  in  rank  to  the  senior,  the  se-  r  • 

cond  by  the  Junior;  if  there  be  three  counsel  engaged  on  that  side,  the  third  by  the  senior,  each  '  * 
barrister  examining  a  witness,  in  the  order  of  his  precedence.  Whilst  a  witness,  however, 
is  under  the  exammation  of  a  junior  counsel,  the  leading  counsel  may  interpose,  take  the 
witness  into  his  own  hands,  and  finish  the  examination  ;  but  after  one  counsel  has  brought 
his  examination  to  a  close,  jio  other  counsel  on  the  same  side  can  put  a  queistion  to  the  wit- 
ness ;  2  Camp.  280.  Where  there  are  several  defendants,  who  appear  by  separate  atlomeya 
and  have  separate  counsel,  if  their  defence  be  different  or  distinct  from  each  other,  the  coun- 
sel of  each  has  a  right  to  address  the  jury  and  examine  the  witnesses ;  but,  if  they  rely  on 
the  same  ground  of  defence,  only  one  counsel  can  be  heard  to  address  the  jury ;  and  one 
coaosel  only  can  examine  each  witness  upon  the  part  of  all  the  defendants,  in  the  sarnie  man' 
ner  aa  if  tbey  had  appeared  and  defended  jointly ;  4  Camp.  ]74. 

VOL.  IX.  18 
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counsel  ia    bot  the  defendant's  counsel  began,  having  admitted  the  amount  of  the  debt 
emiUedto   claimed. 

'  'EVKmlXiUtOXl'     See  tit.   Wilness. 

(A)  Nature  of,  and  grounds  for,  p.  216, 

(B)  When  to  be  tendered,  p.  217. 

(C)  Form  of,  p.  218. 

(D)  Waver  of,  p.  218< 

(E)  Effect  of,  p.  219. 

(F)  Practical  proceedings  on,  p.  219, 

(G)  Judgment,  p.  220. 
(H)  Costs,  p.  220. 

(A)  Nature  op,  and  grounds  for.    * 
The  compe     -  1  •  Bent  v.  Baker.  H.  T.  1789.  K.  B.  3  T.  R.  27. 

teney  of  a       In  this  case  Lord  Loughborough  refusing  to  admit  the  evidence  of  A.  B., 
witness,      ^bo  it  was  contended,  was  a  competent  witness,  a  bill  of  exceptions  was  ten- 
Or  admissi  dered   and  signed  by  the  judge, 
kility  ofofig    Thornton  v.  Stalford.  M.  T.  1699.  K.  B.  1  Salk.  284.  S.  P.  Anon.  7 

ma°''be  Ob  ^'^^^'   ^' 

jected  to  by      To  prorc  the  admission  of  A.  B.  to  an  office,  a  record  was  produced  to  show 

bill  of  ez    he  had  taken  the  oath.     To  this  evidence  the  plaintifi*  offered  a  bill  of  excep- 
•eptioDs.     tions.     And  the  Court  held  it  the  regular  course. 

I  217  ]  3.  City  of  London  v.  The  Unfree  Merchants.  M.  T.   1679,  K.  B.  3 
And  lies  on  ghow.  146.  S.  P.  Cudless  v.  Randall.  H.  T.  1691.  K.  B.  3  Salk.  155. 

a  total  at  Contra,  Rex  v.  Smith.  E.  T.  1683.  K.  B.  Show.  288, 

'  It  was  resolved  that  a  bill  of  exceptions  lies  on  a  trial  at.  bar  in  this  court^ 

by  the  statute  of  Westminster,  13  Edw.  1.  c.  3. 
Bot  not  in  "*•  ^^^  ^'  Barkshead.  H.  T.  1682.  Ki  B.  T.  Raym.  486, 

eriminal  ca     The  Court 'held,  that  a  bill  of  exceptions  could  not  be  adopted  where  prisoi^ 
Ms;  era  are  indicted  at  the  suit  of  the  King.    . 

5.  Rex  v.  Inhabitants  of  Pregton.  E.  T.    1736.  K.  B.  Ca.  Temp.  Hard. 

"249;  S.  C.  Stra.  1040. 
f'*^tf"**     ^^  ***  order  of  quarter  sessions,  made  in  confirmation  of  an  order  of  justi- 
ment  aftho  ^^^i  ^'^^  ^^®  removal  of  a  pauper,  a  bill  of  exceptions  was  returned  with  the 
sessions,      order.     It  was  contended,  that  a  bill  of  exceptions,  did  not  lie  to  the  quarter 
sessions. 

Per  Cur.  No  bill  of  exceptions  will  lie  in  cases  of  settlements.  It  was  the 
intent  of  the  legislature  that  what  justices  do  in  that  respect  should  be  final  as 
to  fact,  and  nothing  but  the  law  appeal  upon  the  face  of  the  order.     It  is  also 

*  But  in  another  case,  Bay  ley,  J.,  directed  that  the  defendant  should  begin,  and  that  the 
question  of  damages  should,  if  necessary,  be  determined  afterwards;  Anon.  York  Summer 
Assizes,  1821,  2  Stark.  £v.  2. 

j  A  bill  of  exceptions  is  founded  upon  some  objection  in  point  of  law  to  ike  opinion  of  ih* 
Court  upon  a  trial  at  bar,  or  of  the  judse  at  Nisi  Frius  ;  as  to  the  improper  acceptance  or 
rejection  of  evidence,  see  Tidd,  911.  8th  edit. 

X  Or  the  legal  effect  of  it,  see  T.  Raym.  404  ;  T.  Jones,  146  ;  1  Blae.  Rep.  555 ;  3  Bum 
1693;  Cowp.  141  ;  or  for  over- ruling  a  challenge;  or  refusing  a  demurrer  to  evidence^  see- 
Cro.  Car.  341 ;  2  H.  Bl.  2052 ;  2  Show.  P.  C.  120.  And,  by  the  statute  of  Westminster,  13 
Edw.  1.  c.  31.  "if the  party  write  the  exception,  and  pruy  that  the  justices  shall  puttlieir 
seals  to  it  for  a  testimony,  the  justices  shall  put  their  seals ;  and  if  one  will  not,  another  shalK 
And  if  tb&  King,  on  complaint  made  of  the  justices,  cause  the  record  to  come  before  him, 
and  the  exception  be  not  found  on  the  roll,  and  the  party  show  the  exception  written,  witb 
the  seal  of  the  justice  affixed,  the  justice  shall  be  commanded  that  he  appear  at  a  certain  dajr, 
ta  confess  or  deny  his  seal ;  and,  if  the  justice  cannot  deny  his  seal,  judgment  shall  be  given 
according  to  the  exception,  as  it  may  be  allowed  or  disallowed."  This  statute  extends  to  infe« 
rior  courts  as  well  as  those  at  nisi  prius  ;  see  2  Inst.  427.  And,  if  a  judge  allow  the  matter 
to  be  evidence,  but  not  conclusive,  and  so  refer  it  to  the  jury,  no  bill  of  exceptions  will  lie; 
as,  if  a  man  produce  the  probate  of  a  will,  to  prove  the  devise  of  a  term  for  years,  and  the 
judge  leave  it  to  the  jury  ;  because,  though  the  evidence  be  conclusive,  yeijllie  jury  may  ha- 
zard an  attaint  if  they  please,  and  the  proper  way  had  been  to  have  demurred  to  the  evidence; 
see  T.  Raym.  404 ;  8.  C.  T.  Joues,  144.  or  to  have  moved  for  a  new  trial. 


EXCEPTIONS,  BILL  OF.—  TVhen  to  be  tendered.  149 

a  strong  reason  that  error  will  not  lie;  for  it  is  only  where  the  cause  comes  by 
writ  of  error,  that  a  bill  of  exceptions  can  be  debated. 

(B)  When  to  be  tendered. 
Wright  V.  Sharp.  E.T.  1707.  K.  B.  1  Salk.  288. 
A  corporation-book  was  offered  in  evidence  at  the  assizes  to  prove  a  mem-  T^^  ^^1 
bcr  of  the  corporation  not  in  possession  but  was  refused.     No  bill  of  excep- J?***^*^  *•■ 
tions  was  then  tendered,  nor  were  the  exceptions  reduced  to  writing;  so  the  ^^j"f « 
triad  proceeded,  and  a  verdict  was  given  for  the  plaintiff.     Next  term  the 
Court  was  moved  for  a  bill  of  exceptions,  and  the  matter  was  debated  in  court. 
It  was  urged,  that  the  law  requires  that  the  party  should  propose  his  exception, 
and  no  time  is  appointed  for  the  reducing  it  into  writing,  and  the  party  is  not         ^ 
aggrieved  till  a  verdict  be  given  against  him;  and  the  same  memory  that  serves 
Che  judges  for  a  new  trial  will  serve  for  bills  of  exceptions;  vide  2  Inst.  437; 
N.  B.  21.  540.  b;  Vet.  Intr.  96.  136;  Raym.  405;  Brownl.  Red.  433;  2  Lev. 
236;  Stat.  West.  2.  c.  31.     On  the  other  side,  it  was  said,  that  this  practice 
would  prove  a  great  difficulty  to  judges,  and  a  delay  of  justice;  that  the  prece- 
dents and  entries  suppose  the  exceptions  to  be  written  down  on  its  being  disal- 
lowed; and  the  statute  ought  to  be  construed  so  as  to  prevent  inconvenience;  |   glQ  "^ 
besides,  the  words  of  the  act  are  in  the  present  tense,  and  so  is  the  writ  formed  ' 

on  the  act. 

Holt,  C.  J.  If  this  practice  should  prevail,  the  judge  would  be  in  a  strange 
condition.  He  forgets  the  exceptions,  and  refuses  to  sign  the  bill,  so  an  ac- 
tion must  be  brought.  You  should  have  insisted  on  your  exceptions  at  the 
trial:  you  waive  it.if  you  acquiesce,  and  shall  not  resort  back  to  your  excep- 
tion, after  a  verdict  against  you,  when  perhaps  if  you  had  stood  on  your  excep- 
tion,  the  party  had  other  evidence,  and  need  not  have  put  the  cause  on  this 
|K>int.  The  statute,  indeed,  appoints  no  time;  but  the  nature  and  reason  of 
Che  thing  requires  the  exception  should  be  reduced  to  writing  when  taken  and 
disallowed,  like  a  special  verdict,  or  a  demurrer  to  evidence;  not  that  it  need 
be  drawn  up  in  form;  but  the  substance  must  be  reduced  to  writing  while  the 
tliiog  is  transacting,  because  it  is  to  become  a  record :  accordingly,  the  motiop 
vas  denied  A  jodga  if 

(C)  Form  OP.f  n®^  boand 

PocKLiNGTOX  V.  Hatton.  H.  T.  1736.  K.  B.  8  Mod.  221.  tofign  the 

Per  Pratt,  C.  J.  It  has  been  resolved  in  this  court,  in  ray  Lord  Hale's  °'*^'^'|°'^]|. 
time,  that  a  judge  is  not  bound  to  sign  a  bill  of  exceptions,  uuless  oflered  at  ^^q.^  ^„^ 
the  trial,  and  drawn  up  according  to  the  minutes  then  taken.  correipond 

(D)  Waiver  of.J  with  the 

(E)  Effect  of.  mimitei. 

*  For  precedents  see  Brownl.  129;  Bui.  N.  P.  317;  1  Lutw.  905;  Tidd,  Appendix. 
t  The  bill  of  exceptions  is  either  tacked  to  the  record,  or  not.  If  it  be  not  tacked  to  the 
record,  it  is  necessary  te  set  out  the  whole  of  the  proceedings  previous  to  the  trial ;  but 
otherwise,  it  begins  with  the  proceedings  after  issue  joined;  see  Bull.  N.  P.  3J7.  And  in 
either  case,  it  goes  on  to  state,  according  to  the  circumstances,  that  a  witness  was  produced 
to  prove  certain  facts;  the  particular  evidence  offered,  (see  T.  R.  27.)  or  given  to  the  jury, 
IB  support  of  the  whole  or  part  of  the  case ;  or  that  a  challenge  was  made,  or  demurrer  to 
evidence  tendered  ;  the  allegations  of  counsel  respecting  the  competency  of  the'  witness ;  ' 
the  ftdmissibility  of  the  evidence,  or  the  legal  effect  of  it,  the  opinion  and  direction  of  the 
Court  thereon,  the  verdict  of  the  jury,  and  the  exception  of  the  counsel  to  the  opinion  giv- 
en; see  Brownl.  129. 

On  tendering  ihe  bill,  if  the  exceptions  therein  are  truly  stated,  the  judges  ought  to  set 
their  seals,  in  testimony  that  such  exceptions  were  taken  at  die  trial.  If  tbo  judges  refuse 
to  sign  the  bill  of  exceptions,  the  party  grieved  may  have  a  writ,  grounded  upon  the  statute, 
commanding  them  to  put  tlieir  seals,  juxta  formam  statuti,  kc.  ;  2  Inst.  427;  Bull.  N.  P. 
316.  This  writ  contains  a  surmise  of  an  exception  taken  and  overruled,  and  commands  the 
justices  that,  if  the  suggestion  bo  true,  they  put  their  seals,  2  In^t.  427  ;  upon  which,  if  it 
be  returned  quod  hon  ita  est,  an  action  lies  for  a  false  return,  and  thereupon  the  surmise  will 
be  tried;  and,  if  found  to  be  so,  damages  will  be  given,  and  oipon  such  recovery  there  issues 
a  peremptory  writ. 

^  If  'a  party  who,  nt  the  trial  of  a  cause  has  tendered  a  bill  of  exceptions,  brings  a  writ  of 
error  before  he  has  procured  the  judge's  signature,  he  waives  the  bill  of  exceptions  ;  see 
Dillon  V.  Parker,  I  Bing.  17 ;  abridged  ante,  tit.  Error,  Writ  of. 
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r  <I9  ]  1.  Dob,  d.  Roberts,  v.  Roberts.  M.  T.  1818.  K.  B.  2  Chit.  Rep.  272.  S. 
Pending  a|  R  Falnoar  v.  Mortryn.  M.  T.  1974.  C.  P.  1  Blac.  929. 

bill  of  ex  After  tendering  a  bill  of  exceptions  at  the  trial,  a  motion  was  made  for  a  new 
ceptioni  no  ^^-^^^  g^^  ^^^  Court  said :  you  must  make  your  election  either  to  abandon 
biTiDAdefor  the  bill  of  exceptions,  or  this  motion.  This  motion  cannot  be  quashed,  unless 
a  new  trial,  the  bill  of  exceptions  is  abandoned. 

And  each  a  2.  Anon.  H,  T.  1701.  K.  B.  12  Mod.  Rep.  609. 

bill  ifl  no  an      A  bill  of  exceptions  is  no  supersedead  of  a  judgment;  but  the  way  is  to  bring 
pereedeas.    ^  ^yy jj  of  error,  and  assign  exception. 
A  bill  of  ex  ^  (F)  Practical  proceedings  ON. 

ceptions       1^   Symmers  v.  The  King.  M.  T,  1776.  K.  B.  Cowp.  501.  S.  P.  Grafton 

Sd'n  a^Btt  ^^  ^^^'^'  ®^'"°-  ^^^• 

perior  ^^^  ^"T.     A  bill  of  exceptions  shall  be  brought  into  a  superior  court.     A. 

poort.*        bill  of  exceptions  frqm  C.  P.  comes  immediately  into  this  court,  and  from  this 
And  the  K.  court  originally  to  the  House  of  Lords. 

B.,  after  ^  2.  Davies  v.  Pierce.  M.  T.  1787.  K.  B.  2  T.  R.  125. 

overraling  The  Court,  after  deciding  on  a  bill  oi  exceptions  that  evidence  rejected  iq 
•  bill  of  ex  ^^Q  Court  of  Great  Sessions,  in  Wales,  was  admissible,  said:  we  have  not  the 
fwKn^he  l®*st  doubt  but  that  a  venire  de  novo  must  be  granted;  for  if  not,  the  consequen- 
great  sea  ces  would  be  such  as  could  Yiot  be  supported  in  a  Court  of  Law.  When  we 
■ions  in  hold  this  evidence  admissible,  we  do  not  say  it  is  conclusive;  but  only  that  it 
Walei,  ought  to  be  submitted  to  the  jury;  therefore,  Rverure  de  novo  must  be  awarded 
will  award  j^to  the  next  English  county. 
LT!nf.  (G)  Judgment.! 

the  next  .  (H)  Costs. 

Engliah  1.  Bell  v.  Potts,  E.  T.   1804.  K.  B.  6  East,  50. 

ponnty.  In  the  Common  Pleas,  a  verdict  was  found  for  the  plaintiff,  and  a  bill  of  ez- 

r  220  1  ceptions  tendered.  On  error  the  record  was  brought  into  this  court,  and  the 
Where  a  judgment  was  reversed.  On  the  taxation  of  costs,  the  master  allowed  them 
judgment     «g  j£jj^g  jg^gjj^j^jjj  jjg^j  ^j^^j^jj^gj  ^  verdict  originally.     On  showing  cause  a- 

in  c!  P.  is  i[&i"st  a  rule  for  setting  the  taxation  aside,  it  was  admitted  that  the  defendant's 

rovened  in  I'ight  to  costs  could  not  be  supported. 

K.  B.  on  2.  Gardner  v.  Baillie.  E.  T.  1T97.  C.  P.  B.  &  P.  32, 

bill  of  ex         On  a  question  as  to  costs  on  a  bill  of  exceptions,  the  Court  said:  a  bilj  of 

eepiKHis,     exceptions  is  no  part  of  the  record  in  the  court  below;  for  the  bill  is  carried 

ii  no*t  enti    '"'^  ^  Court  of  Error,  and  there  annexed  to  the  record.     If  ii  had  been  part 

tied  to        of  the  record,  there  would  be  no  occasion  to  send  ft)r  the  judge  to  acknowledge 

eosts.  his  seal;  when  that  is  acknowledged,  it  is  then  for  the  first  time  annexed  to  the 

The  coBts    record;  conse<juently,  it  cannot  be  included  in  the  taxation  of  costs  in  the  court 

of  a  bill  o^ below. 

fixceptions        ^^ 

cannot  be         ^VtJXHXifit. 

ibetaxaUoS      ^    ^^  GOODS  AND  MERCHANDISE,!  p.  220. 

|>elow,  *  When  the  bill  of  exceptions  is  sealed,  the  truth  of  the  facts  dontalnod  in  it  can  never 

af\crvvard«  be  disputed;  see  2  Show.  120.  And  judgment  being  entered,  a  writ  of  error  is 
brought  to  remove  the  proceedings  into  the  court  above ;  for  a  bill  of  exceptions  is  only  to 
be  made  use  of  upon  a  writ  of  error ;  and,  therefore  where  a  writ  of  error  will  not  lie,  there 
can  be  no  bill  of  exceptions ;  see  i  Salk.  284.  And  a  bill  of  exceptions  being  no  part  uf 
the  record  in  the  ceurt  below,  is  not  to  be  included  in  the  taxation  of  costb  there.  Upon 
the  return  of  the  writ  of  error^  the  judge  is  called  upon  by  vrfit,  either  to  confess  or  denj 
his  seal,  soeRd.  Ent.  293;  and  if  he  confess  it,  the  proceedings  being  entered  of  record,  the 
party  assigns  error;  see  I  Lutw.  905.  If  the  judge  deny  his  seal,  the  plaintiflT in  the  writ  of 
error  may  take  issue  tfiereupon,  and  prove  it  by  witnesses.  On  a  writ  of  error  from  the 
Court  of  King's  Bench  in  Ireland,  the  proper  mode  is  to  send  a  writ  from  this  country  to  the 
chief  justice  of  that  Court,  to  take  the  acknowledgment  of  the  seal  of  the  judge  at  Nisi 
?rius;  see  Cowp.  501;  Tidd.  914.  8th  edit. 

t  The  judgment  on  the  writ  of  error,  as  in  other  cases,  is  either  that  the  former  judgment 
be  affirmed  or  reversed.  If  it  be  reversed,  a  venire  de  novo  issues ;  which  shall  be  made 
returnable  in  ;he  King's  Bench,  although  the  judgment  was  given  in  the  Common  Pleas ; 
see  3  T.  R.  36. 

t  On  agreements  of  this  kind  tliere  is,  in  general,  no  implied  warranty;  3Campb.  351. 
The  principles  and  rules  of  construction  of  contracts  of  warranty  or  sale  govern  those  of 
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II.  OF  ESTATES,  p.  221,  Before  tha 

^-i— ____»_-_«__««  introdoc 

I.  OF  GOODS  AND  MERCHANDISE.         *  tionofmo 

1.  Anon.  H.  T.  1691.  K.  B.  3  Salk.  157.  "hang?,  of 

It  wa9  resolved,  that  exchanges  were  the  origioal  and  natural  way  of  com- goods  were 
merce  precedent  to  buying;  fbr>  there  were  no  buying  till  money  was  invented,  the  only 
Now,  in  exchanging,  both  parties  are  buyers  and  sellers,  and  both  equally  niodo  of 
warrant;  and  this  is  a  natural  rather  than  a  civil  contract.  dealing. 

2.  Power  v.  Wells.  E  T.    1111,  K.  B.  Cowp.  818;  S.  C,  Doug.  24.  n.  8.    [  221  ] 

The  plaintiff  gave  a  horse  of  his  own,  and  twenty  guineas  for  a  horse  of  the  And  the 
defendant's,  which  was  warranted  sound,  but  proved  to  be  unsound;  the  plain-  property  m 
tiff,  after  tendering  a  return  of  the  horse,  brought  the  action  for  money  had  f°  a'tered 
and  received,  for  the  twenty  guineas,  and  also  an  action  of  trover  for  his  own   7        *' 
horse.     But  the  Court  held  that  both  actions  were  misconceived;  that  money  ^i^^^  froVer 
had  and  received  was  an  improper  action  to  try  the  warranty;  and  that  trover  will  not  !!• 
could  not  be  sustained,  because  the  property  was  transferred  by  the  exchange,  to  recover 
J3.  Bach  v.  Owen.  M.  T.  1793.  K.  B.  5  T.  R.  409.  b*ck  the  er 

The  declaration  stated,  that  it  was  agreed  that  the  plaintiff  should  give  the  "5*®  ^' 
defendant  a  colt  in  exchange  for  the  defendant's  mare,  and  should  pay  the  de-  ^^"^^ 
fendant  two  guineas,  and  that  the  plaintiff  should  keep  the  colt  a  certain  time;  \\^^^^^ 
that  mutual  promises  were  made;  that  the  defendant,  to  make  the  agreement  qoq^odi 
binding,  paid  to  the  plaintiff  one  halfpenny  in  earnest  '^  of  the  bargain;"  that  pletion  of  m 
the  plaintiff  kept  the  colt,  and  was  ready  and  willing,  and  offered  to  pay,  Sfc,  contract  of 
but  the  defendant  would  not  receive  the  money;  and  that  he  had  not  returned  ^'*^^°S^* 
the  mare  to  the  plaintiff,  although  often  requested  so  to  do.     On  demurrer, 
assigning  that  it  did  not  appear  by  the  declaration  that  the  plaintiff  was  ready 
and  willing,  or  offered  to  deliver  the  coU  to  the  defendant  in  exchange  for  the 
mare.     Per  Cur.     The  payment  of  the  halfpenny  vested  the  property  of  the 
colt  in  the  defendant,  and  therefore  it  was  unnecessary  for  him  to  show  that  he 
had  tendered  the  colt  to  the  defendant.     But  the  plaintiff  has  not  alleged  that 
he  made  any  special  request  to  the  defendant  to  deliver  the  mare;  the  want  of 
a  request  is  a  substantial  defect,  although  oflen* requested  so  to  do  will  not  an- 
swer the  purpose  in  this  case. 

II.    OF  ESTATES.  S,'en*e?f 

1.    Machil  v.  Clerk.  T.  T.  1701.  K.  B.  7  Mod.  25.  eaiatL,* 

In  the  case  of  an  exch&nge  the  estates  must  be  equal;  you  cannot  give  an  the  ez 
estate  for  life  in  exchange  for  an  estate  in  fee:  you  may  give  an  estate  for  change 
life  in  exchange  for  another  estate  for  life,  an  estate  in  fee  for  an  estate  in  fee.  row*  be 

contracts  of  exchange.  Upon  an  agreement  between  two  traders  to  change  goods  for  goods  ^ 
after  a  balance  is  struck  between  them,  such  balance  is  to  be  paid  in  money:  1  Stark.  185. 
Where. two  tradesmen  agree  to  deal  with  each  other  by  way  of  barter,  if  one  refuses  to  ac- 
count, thff  other  may  arre9t  for  the  whole  value  of  the  goods  which  he  has  furnished  to  the 
party  refusing;  5  Taunt.  259.  In  contract  of  exchange  of  watch  for  candlesticks,  warrant- 
ed silver,  party  cannot  recover  back  watch,  though  warranty  be  false  ;  SCampb.  299.  The 
contract  should,  in  general,  be  declared  on  specially;  1  H.  Blac  287;  Holt,  C.N.  P.  179; 
2  Marsh.  495.     For  forms  see  PetcrsdorfT,  Index,  tit.  Exchange. 

*  An  exchange  is  a  mutual  grant  of  equal  interest ;  see  Lit.  s.  '62.  To  constitute  which, 
five  circumstances  are  necessary.  Isl.  That  the  estates  given  be  equal.  *2d.  That  the 
word  excarabium  l^^o  used,  which  carinot  bo  supplied  by  any  other  expression,  or  described 
by  any  circumlocution.  3d.  That  tlicre  be  an  execution  by  entry  or  claim  in  the  life  of  the 
parties.  4th.  That  if  it  be  of  things  which  lie  in  grant,  it  bp  by  deed.  And,  Itistly,  that  if 
the  lands  lie  in  several  counties,  it  bo  by  deed  indented ;  or,  if  the  things  lie  in  grant,  though 
they  lie  in  one  county  ;  Inst.  51.  b. 

Since  the  29  Car.  H,  every  exchange  roust  be  by  deed,  in  writing ;  and,  where  an  cxchanse 
is  made  by  lease  and  release,  containing  mutual  conveyance,  to  the  parties,  as  is  now  the 
general  practice,  no  entry  is  necessary ;  for  the  statute  of  uses  executes  the  possession ; 
and  all  incidents  annexed  to  an  exchange  at  common  law  will  be  preserved ;  see  4  Cruise 
Di«.82.  ,       . 

In  every  deed  of  exchange  there  is  an  implied  warranty  arising  from  the  word  excambmm; 
4  Cruise  Dig.  82. 

All  persons  who  are  capable  of  conveying  their  landii  by  any  common  assurance  may,  of 
course,  exchange  tbem  with  others ;  see  1  Inst.  60.  b. 
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r  222  1  2.  Eato.v  College  v.  Bishop  of  Wixciiester.  H.  T.  1773.  C.  P.  3  WHs. 
And  confin  468.  ASf^\  S.  C.  2  Blac.  936. 

ed  to  tw3        rpij^  plaintiffs  brougRt  a  qunrc  imped  it  for  hindering  them  to  present  to  the 
pariieii,        church  of  W.,  in  the  county  of  S.,  and  declared  that  Ihcy  were  seised  in  gross, 
in  fee,  in  rif^ht  of  the  college,  of  the  advowson  of  ti)at  church;  and  being  so 
seised,  the  church  became  void  on  the  8th  of  October,  1765,  by  the  death  of 
one  Stephen  Sleech,  whereupon  the  plaintiffs  in  right  of  the  college  presented 
John  Burton,  D.  D.,  ^^ho  was  admitted,  instituted,  and  inducted;  that  on  the 
13th  of  February  1771^  the  cliurch  became  void  by  the  death  of  Doctor  J.  Bur- 
ton, and  it  belonged  to  the  plaintiffs,  in  right  of  the  college,  to  present  a  fit  per- 
son to  the  church  being  so  void,  and  the  defendants  disturbed  them,  to  their 
damage  of  JOO/.     The  bishop  pleads  his  common  plea,  that  he  claims  no  right 
but  as  ordinary.     The  defendant,  Thomas  Fountain,  pleads  that  he  is,  and  qq 
the  day  of  suing  out  the  original  writ  was,  parson  imparsonee  of  the  said  church, 
upon  the  presentation  of  his  present  majesty,  King  George  the  Third,  whose 
title  to  the  advowson  thereof  he  deduces  from  King  "Charles  the  Second,  by 
alleging  that  King  Charles  the  Second  was  seised  in  fee,  and  presented  one 
Charles  Moore;  who  was  admitted,  instituted,  and  inducted;  that  Charles  the 
Second  died  seised,  and  the  advowson  descended  to  King  James  the  Second, 
who,  being  seised  in  fee  thereof,  abdicated  the  government  and  crown  of  Cng- 
land,  and  thereupon  King  William  and  Queen  Mary  became  lawfully  seised 
in  fee  thereof;  that  Queen  Mary  died,  and  thereupon  King  William  was  seis- 
ed, and  Queen  Ann  became  lawfully  seised  in  fee;  that  she  died,  and  King 
George  the  First  became  lawfully  seised  in  fee,  and  being  bo  seised  the  church 
became  void  by  the  death  of  Charles  Moore ;  and  one  Henry  Godolphin,  pro- 
vost  of  the  college  of  Eton,  by  usurpation  upon  the  crown,  presented  Thomas 
Carter,  who  was  admitted,  instituted,  and  inducted;  that  King  George  the 
First  died  seised,  and  the  advowson  descended  to  King  George  the  Second, 
who  being  seised  thereof  in  fee,  the  church  became  void  by  the  death  of  Thom- 
as Carter;  and  one  Henry  Bland,  provost  of  the  college  of  £ton,  by  usurpa* 
tion  upon  the  crown,  presented  George  Harris,  who  was  admitted,  instituted, 
and  inducted;  and  King  George  the  Second  being  so  seised,  the  church  be- 
came void  by  the  death  of  George  Harris;  and  Benjamin,  bishop  of  Winches- 
ter, by  usurpation  upon  the  crown,  collated  Stephen  Sleech,  who  was  there- 
upon inducted;  that  King  Geors^c  the  Second  died  seised,  and  the  advowson 
descended  to  King  George  the  Third,  who  thereupon  became  and  is  seised  in 
fee  thereof;  and  being  so  seised,  the  church  became  void  by  the  death  of  Ste- 
phen Sleech,  whereby  it  belonged  to  his  present  majesty  to  present;  and  the 
plaintiffs,  usurping  upon  the  now  king,  presented  John  Burton,  who  was  ad-. 
I  S23  1   mitted,  instituted,  and  inducted^  and  his  present  majesty  being  so  seised,  the 
church  became  void  by  the  death  of  John  Burton,  whereby  it  belonged  to  our 
lord,  the  now  king,  to  present  a  fit  person  to  the  church,  who  presented  the 
defendant,  Thomas  Fountain,  who  was  admitted,  instituted,  and  inducted,  and 
before  and  at  the  time  of  suing  out  the  original  writ  was,  and  yet  is,  parson, 
imparsonee  of  the  said  church  upon  that  presentation:  without  this,  that  the 
plaintiffs  were  seised  of  the  said  advowson  of  the  church  of  Worplesdon,  in 
manner  and  form  as  they  have  above  alleged;  and  this  &c.,  wherefore  he  prays 
judgment,  &.c.     The  plaintiffs  reply  in  the  common  form  to  the  bishop's  plea, 
and  take  issue  upon  the  traverse  in  the  incumbent's  plea,  and  thereupon  issue 
is  joined.     This  cause  came  on  to  be  tried  at  the  Lent  assizes  for  Surry,  13 
Geo.  3.,  when  the  jury  found  a  special  verdict  which  may  be  thus  briefiy  sta- 
ted, viz.  that  on  the  7th  day  of  May,  1683,  King  Charles  the  Second  was 
seised  in  fee  of  the  advowson  of  the  church  (of  VVorplesdon)  in  question,  at 
which  (being  vacant)  he  presented  one  Charles  Moor,  who  was  admitted,  in- 
stituted, and  inducted;  that  the  kings  and  queens  of  England  were  seised  of 
the  said  advowson  in  fee  until  the  making  of  the  act  of  parliament  following; 
and  that  before  the  same  act,  viz.  on  the  30th  of  January  1687,  by  indenture 
ofthat  date,  made  between  Charles,  Duke  of  Somerset,  and  Elizabeth,  his 
duchess,  of  the  first  part;  Thomas  Beach  and  Henry  Champion,  ofthe  second 
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part;  James,  Earl  of  Sufiblk,  Elizabeth,  Countesd  Dowager  of  Essex,  Sir 
John  Erule,  Knt.  CbaDcellor  of  the  Exchequer,  and  Elizabeth,  Lady  Sey- 
mour, his  wife,  and  mother  of  the  said   Lord  Duke,  and  Sir  Orlando  Gcc,  of 
the  thiid  part.     The  rectory  of  Kirby  Overblowcs,  in  Yorkshire,  and  the  in- 
heritance of  the  Honour  oi  Pet  worth,  in  Sussex,  were  conveyed  to  the  use  of 
the  Duchess  of  Somerset  for  life;  remainder  to  the  Duke  of  Somerset  for  life; 
remainder  to  trustees,  to  preserve  contingent  remainders;  remainder  to  Al- 
gernon, Earl  of  Hertford,  the  first  son  of  the  Duke  and  Duchess  in  tail-male ; 
remainder  to  the  second,  third,  and  every  other  son  and  sons  of  the  Duke 
and  Duchess  in  tail-male;  remainder  to  the  issues  females  of  the  Lady  Duch- 
ess in  tail-general;  and  for  default  of  such  issue,  remainder  to  such  uses  as 
the  Lady  Duchess  (whether  sole  or  under  coverture)  should  direct,,  limit,  and 
appoint;  remainder  in  fee  to  the  Duchess.     That  the  Duke  and  Duchess  di- 
ed, leaving  issue  Algernon,  Earl  of  Hertford,  afterwards  Duke  of  Somerset, 
their  son,  and  Catharine  their  daughter;  and  no  other  issue.     That  the  said 
Duke  Algernon  died,  leaving  Elizabeth,  now  Duchess  of  Northumberland,  his 
only  child.     That  Catharine,  the  daughter  of  Duke  Charles  and  his  said  Duch- 
ess, intermarried   with   Sir  William   Wyndham,   baronety  and  died   leaving 
Charles,  afterwards  Earl  of  Egremont,  her  eldest  son,  who  died  leaving  George, 
now  Earl  of  Egremont.     That  the  provost  and  college  of  Eton,  before  and  at 
the  time  of  making  the  act  of  Parliament  hereafter-menlioned-,  wore  seised  in 
fee  of  the  advowson  of  the  church  of  Petworth,  and  the  chapelries  of  North 
Chapel  and  Dungton,  within  the  parish  of  Petworth,  in  Sussex.     That  in  the 
fourth  and  fifth  years  of  William  and  Mary,  and  act  of  Parliament  was  made, 
for  dividing  the  said  chapelries  from  the  parish  of  Petworth,  and  erecting  them 
into  new  parishes,  and  for  settling  the  advowsons  of  Worplcsdon,  Kirby  0\er-    [  224  J 
blowes,  and   Petworth  &c.,  according  to  the  agreement  in  that  behalf  made 
between  their  majesties,  patrons  ot  the  churches  of  Clevvcr  in  Berks,  Farn- 
ham  Royal  in  Bucks,  and  Worplesdon  in  Surry;  and  the  Duke  of  Somerset, 
patron  of  the  churches  of  Kirby  Overblowes  and  Catton  in  Yorkshire,  and 
Lionghorsley  in  JVorthumberland;  and  the  provost  of  Eton  college,  and  the 
college,  patrons  of  the  church  of  Petworth  in  Sussex.     Whereby  it  was  enact- 
ted,  that  the  advowsons  of  Kirby  Overblowes,  Catton,  and  Longhorsley  shall 
be,  and  are  thereby  settled  and  vested  in  their  Majesties  and  their  successors, 
in  right  of  their  crown  for  ever;  and  that  the  advowsons  of  Clewer,  Farnham 
Royal,  and  Worplesdon  shall  be,  and  are  thereby  settled   and  vested   in  the 
provost  and  college  of  Eton,  and  their  successors  for  ever;  and  that  the  ad- 
vowsons of  Petworth,  North  Chapel,  and  Dungton,  shall  be,  and  are  thereby 
settled  and  vested  in  the  Duke  of  Somerset,  and  the  Lady  Duchess  his  wife, 
and  their  heirs,  saving  the  rights  of  all  other  persons,  (others  than  their  Ma- 
jesties, the  Duke  and  Duchess  and  their  heirs,  and  Eton  college  and  their  suc- 
cessors) to  the  said  advowsons  of  the  said  churches,  or  any  of  them.     That  the 
act  of  Parliament  hath  been  carried  into  execution  ever  since  the  making  it, 
until  the  year  1760;  and  that  the  church  of  Kirby  Overblowes  hath  several 
tifnes  been  vacant  since  the  making  of  the  act;  and  from  that  time,  until  the 
year  1760,  the  Crown  hath  presented  to  that  church.     That  in  the  year  1760, 
the  church  of  Kirbjr  Overblowes  became  vacant,  aud  Charles,  Lord  Egremont, 
■  thereupon  claiming  a  right  of  presentation  thereto,  by  virtue  of  the  said  indent- 
ure, as  having  his  right  to  the  said  presentation,  saved  by  and  under  the  said 
proviso  in  the  said  act,  presented  one  John  Metcalf  thereto,  who  was  admitted, 
instituted,  and  inducted  to  the  said  church.     That  on  the   l3th  of  February, 
1771,  the  church  of  Worplesdon  became  vacant  by  the  death  of  Doctor 
John  Burton,  and  thereupon  .his  present  Majesty  presented   the  defondanl, 
Thomas  Fountain,  to  the  said  church.     That  within  six  months  from  the  death 
of  Doctor  John  Burton,  the  plaintiffs  presented  one  Doctor  Slej)hen  Ahthorp 
to  the  said  church  of  Worplcsdon;  and  that  the  said  John,  bishop  of  Winches- 
ter, beffore  the  commencement  of  his  suit,  refused  to  admit,  institute,  and  in- 
duct, either  the  said  Thomas  Fountain  or  Stephen  Ablhorp;  and  that  the  said 
church  of  Worplesdon,  on  the  13th  day  of  February   1771,  became  vacant. 
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and  ever  ftince  hath  heen,  and  still  continues  vacant;  and  the  same  is  of  the 
true  value  of  170/.  by  the  year;  and  that  six  months  did  not  elapse^  from  the 
time  of  the  death  of  the  said  Do'^tor  John  Burton,  before  the  issuing  out  the 
original  writ  of  quare  impedU  in  this  cause  by  the  plaintiffs;  but  whether  his 
Majesty  had  a  right  to  present  the  defendant,  Thomas  Fountain,  to  the  church 
of  Worplesdon,  or  not,  the  jurors  are  ignorant,  and  pray  the  advice  of  the  court 
thereupon,  &.c. 

In  the  argument  for  the  plaintiflls  it  was  observed,  that  from  the  time  of  mak^ 
ing  the  act  until  the  year  1 760,  the  act  had,  in  all  respects,  been  carried  into 
execution ;  and  until  the  year  1771,  Eton  college  had  not,  since  making  the 
act,  been  hindered  or  disturbed  by  the  crown,  in  presenting  to  Worplesdoo; 
but  that  church  becoming  void  on  the  13th  of  February  1771,  the  crown,  by 
their  ancient  title  to  the  advowson  thereof,  presented  the  defendant.  Fountain, 
and  thereupon  the  provost  and  college  of  Eton  have  brought  the  present  writ 
o{  quare  impedit.     That  the  question  was  therefore,  whether  the  advowson  of 
[  22d  ]  the  church  of  Worplesdon  is  to  be  restored  to  the  Crown?  which  depended 
upon  the  construction  of  this  act  of  Parliament,  which  saves  Lord  Egremont's 
right  of  presentation  to  Kirby  Overblowes,  and  as  to  that  matter,  it  is  the  same 
to  him  as  if  the  act  had  never  been  made.     But  it  was  objected  on  the  part  oi 
the  defendant,  the  presentee  of  the  Crown,  that  the  Crown  has  been  deceived 
by  Charles  Duke  of  Somerset,  who  had  only  an  estate  for  life  in  the  rectory  of 
Kirby  Overblowes,  which  if  the  Crown,  or  the  legislature,  had  known  at  the 
time  of  making  the  act  of  Parliament,  that  act  would  not  have  passed;  that  pri- 
vate acts  of  Parliament  are  to  be  construed  according  to  the  rules  and  princi- 
ples of  the  common  law,  and  therefore,  this  act  is  to  be  considered  as  a  legal 
conveyance,  by  way  of  exchange;  and  that  the  Crown,  having  been  deceived 
in  the  exchange,  may,  ader  near  seventy  years  possession  under  the  act  of 
Parliament,  divest  the  college  of  Eton  of  the  church  of  Worplesdon, now  in  ques- 
tion.    Ptr  Cur,     The  Court  has  no  doubt,  and  they  have  very  little  to  say 
upon  this  matter.     The  Duke  of  Somerset,  having  a  seat  at  Petworth^  was  de- 
sirous of  having  the  advowson  of  that  church  in  his  own  family,  which  was  in 
possession  of  Eton  college.     The  Duke  not  having  any  living  to  tempt  the  col- 
lege to  give  him  Petworth  in  exchange,  prevailed  upon  the  Crown  to  give  the 
living  in  question  to  the  college,  and  the  Duke  gave  to  the  Crown  the  church 
of  Kirby  Overblowes  (supposed   then  to  be  an  equivalent  for  Worplesden.) 
This  being  agreed,  and  the  Duke  wanting  to  make  three  advowsons  out  of  one^ 
an  act  of  Parliament  is  made  to  carry  this  into  execution,  which  does  not  make 
use  of  words  of  convey ance,  but  vests  the  several  advowsons  in  the  respective 
parties  for  ever:  viz.  Worplesdon  in  the  college,  Petworth  in  the  Duke,  and 
Kirby  Overblowes  in  the  Crown;  at  the  time  of  making  the  act  the  Duke  was 
only  tenant  for  life  of  Kirby  Overblowes,  which  was  then  a  secret  (and  so  con- 
tinued till  the  year  1760;)  and  there  is  a  saving  clause  in  the  act,  which  saves 
to  all  persons  (other  than  the  Crown,  the  Duke  and  Duchess,  and  their  heirs, 
and  Eton  college,)  all  their  rights  of  presentation  to  the  several  churches,  as 
fully  as  if  the  act  had  never  been  made;  by  which  saving  clause,  and  under  *a 
limitation  in  the  settlement  of  1687,  Charles,  late  Earl  of  Egremont,  in  the 
year  1760,  presented  John  Metcalf  to  the  church  of  Kirby  Overblowes,  who 
was  not  disturbed  by  this  agreement,  or  by  the  Crown,  Lord  Egremont  hav- 
ing a  clear  title  under  the  settlement,  which  was  saved  by  the  act.     In  1771, 
the  church  of  Worplesdon  in  question  became  vacant,  and  the  Crown,  under 
their  ancient  title,  presented  the  defendant.  Fountain,  thereto,  supposing  the 
whole  agreement  void,  whereupon  the  plaintiHs  have  brought  this  quare  tmp<-* 
di/;  and  the  question  is,  whether  the  presentation  of  Lord  Egremont  to  Kirby 
Overblowes  set  the  whole  agreement  aside,  and  the  title  to  present  to  the  church 
in  question  be  restored  to  the  Crown,  whicli  depends  upon  the  construction  of 
the  act  of  ParJiument?  which  in  respect  to  Lord  Egremont,  is  the  same  as  if  it 
had  never  been  made.      Private  acts  of  Parliament  must  be  construed  accord- 
ing to  the  principles  of  the  common  law;  and  therefore,  it  is  said  that  from  the 
nature  of  this  agreement,  or  contract,  it  must  be  construed  to  be  an  exchange 
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at  common  law,  which  is  a  mode  of  conveyance  that  has  particular  properties   [  ^2d  J 
of  its  own,  and  conveys  a  fee-simple  without  livery;  and  before  the  statute  of 
firauds,  might  have  been  made  by  parol,  without  deed  or  writing;  the  word  ex- 
cambiumy  or  exchange,  is  said  by  the  best  writers  upon  this  subject,  to  be  ab- 
solutely necessary  to  this  mode  of  conveyance.     The  essence  of  an  exchange 
is,  when  one  estate  in  land  is  given  in  consideration  of  another;  hence  if  one 
part  fails,  the  other  will  fail  also.     In  some  cases,  it  may  be  said  to  be  the  best 
mode  of  conveyance,  as  in  dealing  with  a  defeasible  title.     The  effect  of  an 
exchange  arises  from  the  remedies:   1st,  an  implied  condition  of  re-entry;  2d; 
a  special  warranty;  these  are  incidental  to  an  exchange.     A  condition  of  re- 
entry is  entire  and  indivisible:  he  cannot  enter  into  a  part  of  what  he  gave  in 
exchange,  for  he  cannot  judge  how  much  he  has  lost.     It  is  given  against  a 
stranger;  but  if  the  stranger  be  impleaded,  and  vouches,  no  more  is  to  be  re- 
covered than  the  value  of  what  was  lost;  besides,  the  Warranty  arising  from 
cm  exchange  is  only  lineal  warranty,  arising  from  operation  of  law;  for  the  law 
will  not  raise  a  collateral  warranty,  because  of  hard  consequences  attending  it. 
An  alienee  can  neither  enter  nor  vouch,  but  he  may  make  use  of  the  warranty 
in  law,  by  way  of  rebufter.     If  tenant  in  tail,  by  exchange,  conveys  a  base 
fee,  each  issue  may  determine  the  exchange  during  his  time:  therefore  it  seems 
to  be  the  very  essence  of  an  exchange,  that  the  nature  of  the  estates  exchang- 
ed be  equal;  that  the  land  given  by  A.  to  B.  may  be  a  recompense  for  the  land 
given  hy  B.  to  A.     There  is  no  case  to  be  found  of  an  exchange,  in  the  legal 
sense  and  meaning  of  that  conveyance,  between  more  than  two  parties;  for  if 
A.  gives  land  to  B.,  and  B.  gives  land  to  C,  and  C.  gives  land  to  A.,  if  C.  be 
evicted  of  the  land  given  to  him  by  B.,  C.  cannot  entdr  upon  A.,  because  A« 
gave  nothing  in  exchange  to  C. ;  so  A.  is  not  bound  to  warranf  the  land  to  C. 
which  was  given  to  him  by  B. ;  thip  accounts  for  the  defendant's  counsel  not 
being  able,  with  all  their  industry,  to  find  one  case  of  an  exchange  between 
three  persons;  besides,  the  act  of  Parliament  cannot  be  construed  to  operate 
as  a  deed  of  exchange,  the  word  exchange  not  being  once  mentioned  there- 
in; the  act  makes  use  of  no  words  of  conveyance,  but  vests  .the  several  ad-* 
vowsons  in  the  respective  parties,  under  the  agreement.     Hence,  it  is  clear 
that  this  act  of  Parliament  cannot  be  construed,  by  the  rules  and  principles  of' 
a  conveyance,  by  way  of  exchange;  but  although  the  act  does  not  operate  as 
an  exchange,  yet  it  supports  and  executes  the  agreement  between  the  parties, 
saving  the  Earl  of  Egremont's  right.     Let  us  suppose  it  was  an  agreement, 
touching  land,  between  A.,  B.,  and  C.  by  feoffment;  A.  (the  college)  in  con- 
sideration of  land  from  C.  (the  Crown,)  enfeoffs  B.  (the  Duke)  of  other  land 
with  warranty;  and  B.  in  consideration  of  other  land  from  A.,  enfeoffs  C.  of 
other  land  with  warranty;  C.  is  impleaded  by  a  stranger  (the  Earl  of  Egre- 
mont,)  for  the  land  whereof  B.  enieofied  him,  whereupon  C.  vouches  B.  to 
warranty;  B.  cannot  vouch  over  A.  to  warranty,  because  A.  did  not  enfeoff 
B.  of  that  same  land  whereof  B.  enfeoffed  C,  and  for  which  land  C.  is  imr 
pleaded;  so  the  Crown  would  recover  in  value  against  the  Duke,  and  the  loss 
would  fall  where  it  ought — upon  him  who  brought  a  bad  title.     The  Crown 
gradtd  a  good  title  to  the  college,  the  college  grants  a  good  title  to  the  Duke, 
the  Duke  grants  a  bad  title  to  the  Crown:  the  college  have  broken  no  contract 
with  the  Crown,  or  the  Duke;  but  the  Duke  was  the  only  wrong-doer.     The 
advowsons,  lying  in  grant,  doth  not  differ  from  the  case  put,  of  a  feoffment  of 
lands.     The  nature  of  the  agreement  in  both  is  the  same;  and  the  Crown  be- 
ing a  party  does  not  alter  the  case;  nor  is  it  material,  at  present,  in  what  man-    . 
ner  Lord  Egremont  asserted   his  title  to  the  church  of  Kirby  Overblowes*    L  ^'  J 
Therefore  we  must  resolve  there  cannot  be  an  exchange,  at  common  law,  be- 
tween more  than  two  parties;  the  things  given  and  taken  in  exchange  run  in 
parallel  lines,  and  cannot  pass  into  three  lines,  or  a  triangle. — Judgment  for 
the  plaintiffs.  ^^l  ^^ 

3.  Parsens  v.  Perns.  H.  T.  1670.  K  B.  1  Mod.  91.  menT aftS 

Two  women  were  joint-tenants  in  fee.     One  of  them  made  a  charter  of  fe-anax 
offroent,  and  delivered  the  deed  to  the  feoffee;  but  before  any  actual  entry  ofohaaftf 
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made,  but  the  feoffee,  the  feoffor  and  feoffee  intermariy.  On  the  question  whether  mar- 
before  en  riage  disturbed  the  exchange  ?  The  Court  said:  suppose  there  be  two  women 
*'ed  *thi»  s^>**®<^>  ^^^  of  one  name,  and  another  of  another,  and  they  make  an  exchange 
wu'holden  *"^  ^^®"  ^^^  of  them  marries  before  entry,  it  shall  defeat  the  exchange. 

IL*^!?**         iSyCheqitt^t,  ©OUrt  OC.     See  tits.   CouHs;  Excise  and  Customs;  Rev^ 
nue, 

lEVtlBZ  anlr  CCUStOmS*     See  tit.  ExtcrU, 

I.  RELATIVE  TO  THE  COMMODITIES  WHICH  ARE  OR  ARE 
NOT  SUBJECT  TO  A  CUSTOM  DUTY,  p.  229. 

II.  RELATIVE  TO  THE  COMMODITIES  WHICH  ARE  OR  ARE 

NOT  SUBJECT  TO  AN  EXCISE  DUTY,  p.  229. 

III.  RELATIVE  TO  LICENCES,  p. 229. 

IV.  RELATIVE  TO  THE  PERMIT,  p.  229. 

V.  RELATIVE  TO  THE  OFFICERS. 

(A)   As    TO    THE   PARTICULAR  KINDS  OF  'OFFICERS,    THEIR  RESPECTIVE    DUTIES, 

AND    OF    THE    APPOINTING    AND    SWEARING. 

(a)  In  general,  p.  229.     (6)  In  particular. 
isL  Commissioners,  p.  230.     2d.  Collectors,  p.  230.     Sd.  Ganger,  p.  230. 
4lh,  Receiver  General,  p.  231.     5ih.  Supervisor,  p.  231. 

(B)    As   TO   THEIR   GENERAL   DUTIES,    RIGHTS,    AND    LIABILITIES. 

]  228  ]  (a)  DiUies  of. 

lai.  To  take  the  oath  of  office,  p.  231.  2d.  Not  to  deal,  p.  231.  3d.  Not 
to  take  bribe,  p.  23 1 .  4th.  Not  to  take  exorbitant  fees,  p.  232.  5th.  Not  to 
serve  or  vote  in  Parliament,  p.  233.  6/A,  Not  to  act  out  of  their  precinct,  p. 
233.  1th.  To  have  peace-officer  when  required,  p.  234.  8/A.  To  search  and 
seize,  p.  2.34.  0th.  To  prevent  smuggling,  p.  237.  lOth.  To  prevent  owl- 
ing,  p.  237. 

(b)  Rights  of. 
lit.  To  pay  money  into  court,  p.  237.     2d.  To  tender  amends,  p.  237. 

(c)   LiabilUies  of, 
Ut,  To  be  removed,  p.  238.  2d.  Not  to  be  a  juror,  p.  238.     3d.  To  be  tax- 
ed in  the  county  where  they  reside,  p.  238.     AUi.  To  actions. 

1.  Parties  to,  p,  238.  2.  Notice  of,  p.  339.  3.  Bail  in,  p.  239.  4.  Plea- 
dings in,  p.  239.  o.  Damages,  p.  240.  6.  Evidence,  p.  241.  7.  Costs,  pw 
242.     8.  Limitation  to,  p.  242. 

5th.  Indictipent  against,  p.  243. 

VI.  RELATIVE  TO  THE  WARRANT,  p.  243. 

Vn.  RELATIVE  TO  THE  CUSTOM-HOUSE,  p.  243. 
VIII.  RELATIVE  TO  THE  COURT  OF  EXCHEQUER,  p.  244. 
IX.  RELATIVE  TO  PROSECUTIONS  AGAINST  OFFENDERS- 

(A)  Before  commissioners  or  justices  of  the  peace,  p.  246. 

(B)  Of  appeals  from  commissioners  or  justices,  p.  248. 

(C)  Of  removing  biie  record  from  the  inferior  to  the  superior  ju- 

risdiction, p.  250. 

(D)  In  the  superior  court. 

{a)  By  action,  p.  251.  (6)  By  indictment,  p.  251.  (c)  By  information, 
p.  252.     (d)  Evidence,  p   2o3. 

t  ^^   C   X.  RELATIVE  TO  COSTS  CONNECTED  WITH,  p.  254. 
I  ■ 

I.  RELATIVE  TO  THE  COMMODITIES    WHICH    ARE    OR 
ARE  NOT  SUBJECT  TO  A  CUSTOM  DUTY.     See  Particular 
Heads. 
•  The  customs  are  duties  payable  on  merchandize  brought  into  or  cirried  out  of  the  coun- 
try, or  on  goods  carried  coastwise.     The  excise  xluties,  on  tiio  other  hand,  are  an  inland  im- 
portAtion,  and  are  imposed  sometimes  on  the  consumption  of  the  commodity,  but  more  fro* 
qu«ntly  on  tho  retail  lale,  which  ii  the  last  tta^e  befara  consumption ;  see  Ctiit.  Com.  Law^ 
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II.  RKLATIVE  TO  THE  COMMODITIES  WHICH  ARE  OR 
ARE  NOT  SUBJECT  TO  AN  "EXCISE  DUTY.  See  Partica- 
lar  Heads. 

III.  RELiATIVE  TO  LICENCES,      See  tit.   Licence,  and  Particular 
Heads.  P  230  1 

IV.  RRLATIVE  TO  THE  PERMIT.*     Sae  also  Particular  Heads.       Tifiejarii 
V.  RELATIVE  TO  THE  OFFICERSt  d'<^iio«>  of. 

/  A  \     A  -.  -  -  the  conimia 

(A)    As    TO   THE    PARTICULAR    KINDS   OF    OFFICERS    AND  THEIR  RESPECTIVE  DU-^j^^^j,  ^f 

TIES,    AND    OF    TI^E    APPOINTING    AND    SWEARING.  exc'lM  and 

(a)  In  general.'l     (6)  In  particular,  joBiicci  of 

Ist.    Commissioners.  thepeBo% 

1.  Rex  v.  Abbot.  H.  T.  1782.  K.  B.  Doug.  55.  note.  unsWeYD 

It  was  contended  by  counsel,  and  assenled  to  by  the  Court,  that  the  coin-|^ji  places, 
missionerd  of  excise  within  the  bills  of  mortalitity,  and  justices  of  the  peace  except  with 
in  all  other  places,  are  put  exactly  upon  the  same  footing  by  the  diflferent  stat-  in  the  billi 
utes  relative  thereto.  of  moruli 

2.  Mountain  v.  Wilson,  T.  T.  1727.  K.  B.  1  Str.  568.  Jv,",  ^^^^ 

A  certificale  from  the  commissioners  for  stating  the  debts  of  the  army  ^as  ^i^^^  ^y 
offered  in  evidence,  but  rejected,  because  it  appeared  to  be  signed   by  one  the  commif 
at   a  lime  at  their  houses,  the  Judges  being  of  opinion  that  it  could  only  be  siooera 
signed  sitting  upon  the  commission.  "?»•*  be  4a 

♦  By  G  Geo,  4.  c.  107.  s.  49.  no  j;r>nds  which  are  wibject  to  any  regulations  of  excise,  .^.v 
shall  betaken  or  delivered  out  of  the  charge  of  the  officers  of  customs  (although  the  same"  ^'* 
may  have  been  duly  entered  with  them,  nnd  the  full  duties  due  thereon  may  have  been  paid) 
until  such  goods  s/iall  also  have  b^icn  duly  entered  with  the  officers  of  excise,  and  permit 
granted  by  them  for  delivery  of  ihe  sanric,  nor  unless  such  permit  shall  correspond  in  all  par- 
ticulars with  the  warrant  of  the  officers  of  customs,  provided  thit  {iuch  entry  shall  uo'  bo 
received  by  the  officers  of  the  excise,  nor  such  permit  be  granted  by  them,  until  a  certificate 
shall li&ve  been  produced  to  them  of  the  particulars  of  the  goods,,  and  of  the  warrant  for  ihe 
same,  under  the  hand  of  the  officers  of  customs,  who  shall  have  the  charge  of  the  goods; 
provided  also,  that  if,  upon  any  occasion,  it  shall  appear  necessary,  it  shall  be  lawful  fur  the 
proper  officers  of  excise  to  attend  the  delivery  of  ikuch  goods  by  the  officers  of  customs, 
and  to  require  that  such  goods  shall  be  delivered  only  in  their  presence ;  nnd  it  shall  be  law- 
ful for  such  officers  of  excise  to  count,  measure,  gauge,  or  weigh,  any  such  goods  in  such 
manner  as  they  shall  be  authorised  or  required  by  any  act  fur  the  time  being  in  force  relating 
to  the  excise. 

t  By  the  56  Geo.  3.  every  officer  of  customs  shall  have  and  excercise  the  tame  power  as 
officem  of  excise ;  and  vice  versa. 

t  There  are  several  subordinate  officers  of  various  descriptions  in  each  department  of  the 
excise  and  customs,  who  boar  no  legal  name,  and  are  admitted  into  the  service,  on  taking 
oath  of  office,  giving  a  bond,  if  required,  and  most  ample  testimonies  of  their  qualifications; 
see  1  High  on  Ex.  12. 

First.  Of  excise  officers.  The  commissioners  are  appointed  by  the  King,  and  so  are 
the  sab-commissioners;  12  Car.  2.  c.  24.  And,  by  15  Car.  2.  c.  II.  the  commissioners 
and  sub -commissioners  shall  appoint,  under  their  hands  and  seals,  such  persons  as  they  shall 
think  needful  in  each  market  town,  for  perfi)rming  all  things  touching  the  revenue  of  excise; 
see  12  Car.  2.  c.  26.  And,  by  the  same  statutes,  made  perpetual  by  the  5  W.  fc  M.  c.  20. 
no  person,  commissioner,  fanner,  sub-commissioner,  or  other  person,  shall,  under  penalty  of 
501.  per  month,  be  capable  of  intermeddling  with  any  office  or  employment  relating  to  the 
excise,  until  he  shall  have  taken,  before  two  or  more  justices  of  the  peace  for  the  county 
where  be  is  to  act,  or  before  two  or  more  justices  of  the  pence  for  the  county  where  he  is 
to  act,  or  before  one  of  the  barons  of  the  Exchequer,  the  oaths  of  allegiance  and  suprem- 
acy, which  oaths  they  are  empowered  by  this  act  to  administer.  And,  by  15  2.  c.  11.  (he 
justices  were  to  certify  the  taking  suQh  oaths  to  the  next  quarter  sessions,  to  be  there  re- 
corded; and  the  certificate  thereof  muist  be  also  previously  entered  with  the  auditor  of  ex> 
cise,  under  the  penalty  of  501.  per  month. 

Second.  As  to  tlie  officers  of  customs.  By  tlio  6  W.  3.  c.  1.  s.  55.  when  any  commis- 
sion shall  be  issued  for  constituting  commissioners  of  the  customs,  two  of  them  first  nam- 
ed in  the  commission  shall  bo  sworn  before  the  chancellor  or  chief  baron  of  the  Exchequer, 
or  master  of  the  rolls  for  the  true  and  faithful  execution,  to  tlie  best  of  their  knowledge  and 
power,  of  the  trust  committed  to  their  charge  and  that  they  will  not  take  or  receive  any  re- 
ward or  gratuity,  directly  or  indirectly,  other  than  their  salaries,  &c.  or  regular  established 
fees.  And  all  other  officers  who  shall  have  any  employment  in  or  about  the  customs  shall, 
at  tbeir  admission,  if  ii  be  within  the  ports  of  London,  take  the  said  oaths  before  two  com- 
missioners ;  and  elsewhere,  before  two  justices  of  the  county  where  his  employment  shall 
be.  And,  by  s.  6.  the  oath  shall  be  certified  to  the  next  sessions  for  the  county  where  the 
eatb  wtti  mtiaistered. 


}53 


EXCISE  AND  CUSTOMS— A  to  the  Officera. 


In  dobt 
fkgainst  a 
a  gaagett 
for  Dot  lear 
iog  a  note 

[  231 
ofhifl  gang 
es,  the 
plaintiff 
nnst  speci 
fj  the  thing 
ganged. 


I   232  ] 
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2d.  Collectors.*  Sd.  Ganger. 
Chance  v.  Adams.  1734.  Cited  High  on  Excise,  225. 
In  debt,  the  plaintiff  declared  that,  by  an  act  for  granting  several  rates  upon 
tonnage  of  ships  and  vessels,  it  is  enacted  that,  if  any  ganger  gauge  any  vat, 
&c.  of  beer,  &c..  and  do  not  leave  a  true  note  in  writing  of  the  last  guages, 
containing  the  true  quantity  and  quality,  he  ghall  forfeit  51.  for  every  offence; 
that  the  defendant  gauged  divers  vessels,  and  did  not  leave  a  note  in  writing. 
On  demurrer,  it  was  contended  to  be  too  general;  for  he  should  have  specified 
what  liquors,  so  that  the  Court  might  have  prayed  whether  they  were  excisea* 
blp  or  not;  and  of  that  opinion  were  the  Court. 

4/A.  Receiver  General.X    5th.  Supervisor.^ 

(B)   As   TO    THEIR    GENERAL   DUTIEs'aND    LIABILITIES. 

(a)  Duties  of. 
Ist.   To  take  the  oath  of  oJJice.{a)     2d.  JVbt  to  d€al.(b)     Sd.  JVa<  to  take  hribe.{e) 

4th.  JVbi  to  tahe  exorbitant Jees . 
1.  Stevenson  v.  Mortimer.  E.  T.  1778.  K.  B.  Cowp.  805. 
In  an  action  for  money  had  and  received,  brought  by  the  plaintiffs,  as  own- 
ers of  a  boat  employed  in  carrying  chalk  and  lime  coastways,  it  appeared  that 
the  action  was  brought  to  recover  the  whole  or  part  of  certain  sums  paid  by 
the  roaster  of  the  boat,  who  was  the  plaintiff's  servant,  to  the  defendant,  a 
custom<thouse  officer,  as  his  foes  due  upon  taking  out  a  cocquet  and  bond,  un- 
der an  idea  that  it  was  requisite  for  this  boat.     The  question  intended  to  have 

*  It  16  the  duty  of  the  collector  of  excise  to  fjo  liia  rounds  every  six  weeks,  and,  in  ihe  in- 
tervals, to  assist  in  prosecuting  offenders  before  the  justices,  to  peruse  the  supervisor's  dia< 
ries ;  and  whore  ho  finds  an  officer  is  complained  of,  to  examine  him  and  the  supervisor,  and 
having  heard  both,  to  write  in  the  margin  his  opinion  af  each  fact :  he  is  also  to  see  how  the 
supervisors  and  officers  perform  their  duty ;  to  transcribe  into  his  book,  from  the  vouchers, 
the  charge  on  each  particular  person  in  his  collection;  to  receive  the  duties  and  prosecute 
defaulters,  and  to  pay  the  money  over  from  time  to  time  as  ho  receives  it«  And,  by  35  Gooi. 
3.  c.  94.  B.  23.  a  penally  of  501.  is  imposed  for  wilful  delay. 

t  The  gauger,  commonly  called  the  exciseman,  is  appointed  by  the  eommissionera,  or 
sub-commissioners,  in  their  respective  circuits  and  divisions  under  their  hands  and  seals, 
12  Car.  2.  c.  24.  s.  83;  he  must  procure  a  certificate  that  he  is  above  twenty -one,  and  under 
thirty,  years  of  age,  that  he  understands  the  four  first  rules  of  arithmetic,  that  he  is  of  the 
communion  of  the  Church  of  England,  how  he  has  been  employed,  that  he  is  not  encum- 
bered with  debts,  whether  nlngic  or  married,  and,  if  he  lias  above  two  children,  he  cannot 
be  admitted ;  see  Gilb.  Exch.  Append.  ;  he  must  also  find  two  sureties :  ibid.  His  chief 
,duty  is  to  take  accounts,  and  survey   what  articles  are  excisoablo;  see  High  on  Excise,  20. 

t  Derives  his  appointment  from  the  Crown,  and  gives  great  security  for  the  money  recciv- 
^d.  He  pays  the  same  weekly  into  the  Exchequer,  and  strikes  tallies  ;  but  the  commission- 
ers are  likewise  accountable,  as  well  as  the  receiver,  and  they  make  up  the  jiccount  under 
the  several  branches  to  which  the  money  is  appropriated ;  see  High  on  Excise,  10. 

The  receiver  is  charged  on  such  account  by  the  comptroller,  and  accountant,  and  the  sev- 
eral collectors  in  the  country,  with  the  receipt  of  the  money,  ho  discharges  himself  by  tally, 
by  the  allowance  of  salaries  and  other  incidents,  by  order  of  the  Board ;  his  accounts  are 
received  by  the  treasury,  and  annually  carried  to  an  auditor  appointed  by  the  Crown  to  re- 
ceive such  accounts ;  and,  aflerwards,  these  accounts  are  lodged  at  the  JPipe;  and  from  the 
auditor  he  has  bis  quie'tus,  without  coming  to  a  baron,  except  to  swear  his  account ;  see 
Gilb.  Ex.  257.  A  quietus  is  a  complete  release,  granted  from  the  Exchequer  on  finally  set- 
tling the  accounts;  see  High  on  Excise,  11. 

^  The  supervisor  is  to  take  accounts  of  what  ho  finds  in  operation,  and  likewise  to  sea 
whether  the  officers  duly  make  their  surveys,  and  make  due  entries  thereof  in  their  books; 
and  also  to  take  notice  of  the  behaviour  and  diligence  of  the  several  officers  of  his  district; 
and,  at  the  end  of  every  six  weeks,  to  draw  out  a  diary  of  every  day's  business,  and  trans- 
mit the  same  to  the  chief  office ;  see  Gilb.  Ex.  303. 

(a)  All  officers  of  customs  and  excise  must  take  the  oath  pf  office  within  six  weeks  after 
admission;  see  1  W.  &.  M.  c.  J.  s.  5. 

(&)  If  any  officer  shall  deal  in  cxciseable  or  customable  commodities,  he  shall  leave  bis  of^ 
fife,  and  forfeit  501.  for  every  offence;  12  Geo.  1.  c.  28.  s.  7, 

(c)  If  any  svvomofficer  shall, directly  or  indirectly,  take  and  receive  any  bribe,  he  shall  for- 
feit 10/. ;  and  tlie  party  giving  the  same  shall  forfeit  10/. ;  see  High  on  Excise  171.  And 
assumpsit  will  not  lie  to  recover  money  promised  to  an  officer  for  doing  his  duty ;  seo 
Cowp.  805. 

(d)  So,  if  a  revenue  officer  seize  goods  as  forfeited  which  are  not  liable  to  be  seised,  and 
take  money  firom  the  owner  to  release  them,  the  latter  may  recover  back  the  money  in  ai^ 
notion  for  money  had  and  received;  see  Irvinj  v.  Wilson,  4T.  R.  485;  abridged  ante,  tlu 
Aetio^. 
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been  tried  was,  whether  a  cocquet  was  necessary  to  be  taken  out  under  the  stat. 
13  and  14  Car.  2.  %.  11.  s.  7.  for  goods  carried  coastways.      But  before  the 
trial,  the  plaintifis  gave  notice,  that  they  also  meant  to  go  upon  the  ground  of 
the  defendant  having  taken  exorbitant  fees.     The  judge  who  tried  the  cause 
nonsuited  the' plaintiffs,  on  the  ground  that  as  the  statute  imposed  the  duty  of 
taking  out  a  cocquet  upon  the  master,  the  action  was  wrong  brought,  in  the 
name  of  the  owners.     On  motion  to  set  this  nonsuit  aside.     The  Court  said: 
There  is  not  a  particle  of  doubt;  quifacit  per  aliumyfacit  per  ae;  where  a  man 
pays  money  by  his  agent,  which  ought  not  to  have  been  paid,  either  the  agent 
or  principle  may  bring  an  action  to  recover  it  back.     The  agent  may,  from  the 
authority  of  the  principal;  and  the  principal  may,  as  proving  it  to  have  been 
paid  by  his  agent.     If  money  is  paid  to  a  known  agent,  and  an  action  brought 
against  him  for  it,  it  is  an  answer  to  such  an  action,  that  he  has  paid  it  over  to 
his  principal.     The  statute  lays  the  burthen  of  taking  out  thecocquet   on  the 
master  from  necessity,  and  makes  him  personally  liable  to  penalties  if  he  neg- 
lects; but  still  he  is  entitled  to  charge  the  necessary  fees  upon  his  doing  so  to 
the  account  of  his  owners.     There  can  be  no  doubt  of  the   relation   in  which 
the  master  stood  to  the  plaintiffs,  for  he  was  a  witness,  and  swore  that  the  mo- 
ney was  p^id  by  order  of  the  plaintiffs;  therefore  they  are  very  well   warrant- 
ed to  maintain  the  action.     If  the  parties  had  gone  to  trial  upon  an   apprehen- 
sion that  the  only  question  to  be  tried  was,  whether  this  was  a  case  within  the 
statute,  and  consequently  whether  any  fee  was  due,  the  plaintiff  could  not  have 
been  permitted  to  surprise  the  defendant  at  the  trial  by  starting  another  ground: 
an  action  for  money  had  and  received,  is  governed  by  the  most  liberal  equity: 
neither  party  is  allowed  to  entrap  the  other  in  form;  but  here  the  plaintiff  gave 
notice,  that  he  meant  to  insist  that  too  much  was  taken;  and  therefore   both 
came  to  the  trial  with  equal  knowledge  of  the  matter  in  dispute.     Rule  for  a 
new  trial  absolute.     See  Esp.  92.  [  2Sf  ] 

2.  Whitbread  v.  Brooksbank.  E.  T.  1774.  K.  B.  Cowp.  69.  Bat  do«« 

It  was  resolved,  that  an  action  for  money  had  and  received  does  not  lie  a-  "®*    *  '* 
0ainst  the  excise  officer  for  an  over-payment .  •Ttr-pmy 

5th.  JVb/  to  serve  or  vote  in  ParRameni.  meat. 

Evans- V.  Stevens.  M.  T.  1791.  K.  B.  4  T.  R  459. 
In  an  action  by  the  plaintiff,  as  treasurer  of  the  eastern  division  of  the  coun- The  paaat; 
ty  of  P.,  to  recover  a  penalty  against  the  defendant,  under  the  22d  Geo.  3.  c.  V  *'^**  *• 
41,,  for  having  voted  for  members  to  serve  in  Parliament,  for  the  town  *n<^        (^hT 
port  of  Seaford,  at  the  last  general  election,  being  disqualified  as  an  excise  of-g^,^^|-  ^^ 
ficer,  it  was  objected,  that  this  action  ought  to  have  been  brought  in  the  name  Toiiag*  for 
of  the  treasurer  of  the  county  at  large,  and  not  the  treasurer  of  the  eastern  di-membento 
rision  in  particular,  no  such  division  of  this  county  being   known  to  the  law.  ^rve  ia 
It  appeared  that  there  always  had  been  two  persons  appointed  to  the  office  of  P*!^**"*'** 
treasurer  of  the  county,  one  specifically  for  the  eastern,  and  the  other  for  the  cUe  officeT 
western  division,  by  separate  appointments;  but  there  was  but  one  commission  meaai  the' 
of  the  peace  for  the  county.     The  plaintiff  had  a  verdict.     On  motion  to  set  it  treasarer  of 
aside.  The  Court  said*,  where  the  legislature  uses   a   word    according  to   its^l^^l 
popular  sense  in  a  particular  county,  it  should  have  that  effect;    but  where ^•''****** 
legal  words  are  used,  having  legal  ideas  annexed  to  them,  and  there  is  noth* 
ing  either  in  the  reason  of  the  thing,  or  in  the  context  of  the  statute,  to  show 
that  the  legislature  used  them  in  a  different  sense,  they  must   receive  a  legal 
construction.     The  act  of  Parliament  22  Geo.  3.  c.  41 .  s.  1 .  on  which  this  ac- 
tion is  brought,   directs  that  a  moiety  of  the  penalty  shall  be   paid  into  the 
hands  of  the  treasurer  of  the  county,  riding,  or  division  where  the   offence  ia 
committed.     And  the  question  is,  whether  the  last  of  these  words,  thus  arrang- 
ed together,  shall  apply  to  a  division  not  known   in  the  law,  but    capriciously 
adopted. in  particular  counties?  Theje  can  be  no  doubt  but  that  the  construc- 
tion must  be  legal,  and  not  popular. 

*  By  the  5  W.  &  M.  no  member  of  the  Hoase  of  Commoni  ihall,  at  any  time,  be  eon- 
rarned,  directly  or  indirectly,  in  managing  the  costoms  and  ezciie.  By  11  &  12  W.  8.  c  8. 
any  member  of  Parliament  accepting  the  office  of  eommiuioner  of  exeiee  thereby  vaeaten 
hia  aaat.  Aad,  by  12  k,  IS  W.  S.  c.  10.  limilar  proviiieai' are  made  relative  to  eom»ia« 
maarf  af  aaitoau. 
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A  Coitom-  Bth.  JVb/  to  act  out  of  thnr  precinct . 

houie  offi,  Rex  V.  Barfoot.  E.  T.  18!  I.  K,  B.  13  East,  505. 

cer  may  tpj^j^  ^^^  ^^  information  against  the  defendant,  who  was   aiding  A.  B.,  a 

tomcd  custom-house  officer,  for  relinquishing  the  possession  of  certain  accustomed 

good«,  &c.  goods,  which  he  had  seized  as  forfeited.  When  the  defendant  was  brought 
though  out  up  after  trial  and  conviction  to  receive  judgment,  an  objecti<'n  was  taken  to 
of  the  limit  the  evidence  civen  at  the  trial,  as  to  the  authority  of  A.  B.  to  make  the  seizure 
of  the  port  j^^  question,  which  was  in  fact  made  upon  Blackhcath,  as  being  out  of  his  juris- 
bt  i«  called  "*^^*^'*»  ^^  being  designated  in  a  deputation  irom  the  commissioners  ofcustoms 
on  officer,  «  waierman  in  ihe  port  ofLmdAtn^  appr^inted  to  do  and  perform  all  things  to  the 
if  liy  hm  do  said  office  beb^nging,  whereby  he  might  enter  any  ship,  and  also  in  the  day- 
paution  he  time,  with  a  writ  and  assii^tnnts,  under  the  seal  of  his  Majesty's  Court  of  Ex- 
be  notex     chequer,  and  taking  with  him  a  constable,  headborcugh,  &c.,  to   enter,.  8ic., 

ci^ed  ^^^  °®^  ^^^y  ^v'^*''"*^^c  ^^*^  P^»"^  ^"*  "^•"*^  tn'//n*H  any  o1  her  port  or  place  ivhaisoerery 
k  234  1  thus  to  make  dilligent  .«earch,  so  as  to  enertuale  the  purpo.ses  and  object  of 
the  deput«ition.  It  was  urged  that,  without  the  writ  and  assistance  named  in 
the  deputation,  A.  B.  had  no  authority  to  make  the  seizure  out  of  the  limits  of 
the  port  of  London,  and  it  was  denied  that  the  statutes  8  Anne,  c.  7.  or  the 
13  and  14  Car.  '2.  c.  1 1.  which  had  been  referred  to,  gave  the  officer  a  gener- 
al authority  to  seize  out  of  his  limits. 

Sed  per  Cur.  A.  B.  had  authority  to  make  the  seizure  in  question,  by  vir- 
tue of  his  general  appointment  as  a  custom>house  officer,  though  designated 
by  the  particular  denomination  of  rcalermen  in  ihe  port  oj  London^  and  by  virtue 
of  the  several  acts  giving  custom-house  officers  authority  to  seize  uncuBlom- 
ed  goodg.     Defendant  afterwards  received  sentence. 

7//*.  To  have  a  peace-officer  when  required^ 
Hill  v,  Barnes.  E.  T.  1*776.  C.  P.  2  Blac.  1 135. 
II  is  the  da  The  defendants,  excise-officers,  previous  to  makjng  a  search,  applied  to  A« 
ty  of  an  ex  B.,  formerly  a  headborough,  and  who  still  attended  the  lotation  office  of  justic- 
cise  oilicvr,  Qg^  |^  g^  ^yjj|^  fhem  to  make  a  search,  which  he  accordingly  did.  In  trespass 
Dresence  of '^  ^^^  stated  that  the  8th  Anne  and  IClh  Anne  require  the  presence  of  a"  cott^ 
a  eonsuble  stable,  or  other  lawful  peace-officer  " 

b  reqaired.  And  the  Court  said:  one  who  iilrirnlly  as  nmes  the  norre  of  an  officer  is 
to  have  a  not  an  officer  within  the  meaning  of  the  stalutos.  It  was  incumhcnt  on  the 
regalar  defendants  to  have  had  a  regular  peace  (fficer,  and  not  a  t  ersou  who  waa 
peace  offi     formerly  so. 

Bth.    To  aenrck  and  ttcize. 
1,  BosTocK  v.  Saunof.rs.  T  T.  1772.  C.  P.  2  W..BIac.  912. 
Thoaffb  it        This  was  trespass,  for  breaking  and  enteriMij  the  plalnlitr's  b^use.     On  not 
u  the  offi     f?uilty,  a  verdict  was  given  for  the  plaintifT,  siil;joct  to  the  opinion  of  the  Court, 
eer'i  doiy    It  appeared  that  the  defoTidun^s  in  t+i«  ir   d<!rence   produced   and  proved  a  war- 
to  March/  rant,  under  the  hands  and  ^eals  of  two  cr  mmissioners  of  excise,  reciting,  "  that 
on  action     ^^^  defendant  Shunders  (an  ofTirer  ofexcipe^  had  made  oath  before   them,  that 
vniacceM    ^®  ^^^  cause  to  siisporf,  and  did   suspect,  that  tea  was   fraudulently  hid    and 
fol  search,   concealed. in  the  plaintifPs  house,  to  defraud   the    King  of  his  duties,  setting 
I   235  1  forth  in  and  by  his  said  oath  the  ground  of  his  suspicion,  and  the  same  appear- 
ing to  us  to  be  reasonable  ground  of  suspicion;  they  therefore  judge  it  reasoa- 
able,  and  do  authorize  and  empower  the  said  defendant,  Saunders,  to  enter  the 
plaintiff's  house,  Sfc,^  and  to  seize  all  tea  and  other  exciseable  goods  which  he 
shall  there  find  fraudulently  concealed;  and  all  constables  and   other  officers 
are  authorized  and  required  to  be  aiding  and  assisting  therein."     Dated  the 
27th  of  October,  177^2.     On.  which  was  endorsed  this  return:   "Honorable 
Sirs,  I  have  searched  the  house  of  H.  Bostock,  but  without- success."     Bui 
the  defendants  did  not  produce  or  prove  the  information  stated  in   the  warrant 
to  have  bcea  made  on  oath  before  the  commissioners.     It  was  proved  that  the 

*  And  seizo  all  ezciseable  good:!  on  which  no  duty  han  been  paid,  and  all  prohibited  or 
vneastomed  good;*.  And.  t>y  ibe  13  &  14  Cur.  2.  tbcy  may,  nccompnnied  by  a  conmablea 
or  other  peace  officer,  in  the  day-time,  enter  any  boatie  or  place,  and,  in  caae  of  reeistaaco. 
break  epea  doom,  ebetta,  and  other  paekagee»  to  eeareh  for  and  eeeare  sncb  property. 
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defendant  Saunders  was  an  officer  of  excise,  and  that  the  other  defendants, 
who  acted  as  his  assistants,  were  two  of  them  otBcers  of  excise,  and  one  an  oP« 
ficer  of  the  customs. 

Per  Cur,  This  is  a  question  of  construction  upon  an  act  of  Parliament,  the 
10  Geo.  I.  c.  10.  s.  13.  which  enacts,  that  if  any  cOiret  shall  have  cause  to 
Buspect  that  any  coflee,  tea,  &c.,  is  fraudulently  concealed,  Sfc,  then,  upon 
oath  made  by  such  otBcer  before  two  of  the  commissioners,  setting  forth  the 
ground  of  his  suspicion,  they  may,  by  warrant,  authorize  the  ofltcer  to  enter, 
4*c.  seize,  and  carry  away,  all  the  coffee,  tea,t^'c.,  which  he  shall  find  conceal- 
ed, &c  ;  and  if  any  person  shall  hinder  the  officers  from  cnt«»rin^,  or  seizing, 
or  carrying  away  such  coffee,  tea,  &c. ,  the  offender  shn!l  forlcit  100/.  Saun- 
ders, the  officer,  upon  his  oath  obtains  a  warrant,  searches  the  plaintiff's 
house,  finds  nothing;  he  both  acquires  and  executes  the  Wtirrant.  It  is  con- 
tended to  be  justiliabJe,  as  acting  under  the  command  of  the  commissioners,  and 
that -it  is  sufficient  for  him  to  show  their  warrant,  authorising  liim  to  enter  the 
plaintiff's  house,  &c.,  in  like  manner  as  the  bailiff  of  the  sheriff  is  justifiable  in 
the  execution  of  his  warrants.  But  the  case  of  a  sheriff's  bailiff  is  very  dif- 
ferent from  this:  the  bailiff  is  bound  to  execute  the  sheriff's  warrant;  the  offi- 
cer of  excise  is  the  party  promoting  and  acting  for  his  own  benefit,  under  an 
authority  which  he  has  obtained  by  his  own  oath,  and  he  is  not  bound  to  obey 
like  a  sheriffs  officer.  Saunders  swears  to  his  suspicion,  he  is  mistaken,  and 
his  suspicion  is  groundless;  he  finds  no  teas  concealed;  the  whole  matter  rises 
and  ends  in  himself  The  question  is,  whether  the  excise  officer  is  justified  in 
all  events,  or  whether  he  acts  at  his'peril?  I  am  of  opiiiion,  he  acts  at  his  peril, 
and  is  a  raere  volunteer. 

t'.   BatrcE  V.  Rawlivs.   E.  T.    1770.   C.  P.  3  VVils   GI.  And  where 

In  trespass  for  enterin;T  the  pl-iintifF's   house   at  A  ,  and   searcliing  several  **'<'  i"'7  «■ 
boxes  and  drawers  tiieiein;  the  del'endants  suH^crcd  judgment  bv  default.   ^P"  **j    .  |,?**j 
OQ  executing  the  writ  of  inqtiir^-  of  dnm  ii^es,  it  wa*?  proved,  ihat  the  defend-^     '^* 
ants  were   custom-hnu.se  offi:«is;  that  on,  &c.  in  the  dav-time,  they  entered    f  i^sl)   1 
the  plaintiff's  house  with   a  wrij  of  afssi-tnnce,   in  order  to  s^earch  for  uncus- though  the 
tomcd  goods;  the  plaintiff's  wife  and  daughter  being  only  at  home,  were  fi  ight- officer  did 
ened.  and  delivered  1 1  the  defendants     at  their  ri'nuest)  the  keys  of  several  !'"*«  ™» 
boxes  and  drawers,  which  the  defendants  searj^hed,  hut  fntind  no  uneustomed  ^"•*^  •     ® 
goods.     Th'jy  stayed   in   the  houyc    about  an  hour,  br.ike  no  locks  or  doors,  ^^  ^  j^^^^ 
and   did  very  little  or  n^  damage,  and  then  departed,  saying,  Damn  it,   there  jg,e, 
are  tio  goods!  Whereupon  the  jury  found  100/.  damages.     It  was  moved  to 
set  aside  the  inquisition  for  excessive  damages. 

Per  Cur,  We  ought  not  to  interpose  in  this  case.  This  is  an  unlawful  en- 
try into  a  man's  house,  and  an  invation  upon  his  wife  and  family  at  peace  nud 
quietness  therein,  frightened  and  surprised  by  these  defendants,  who,  under 
colour  of  legal  authority,  demand  the  keys  of  and  search  all  the  boxes  and 
drawers  in  the  house.  The  entering  the  plaintiff's  house  under  colour  of 
legal  authority  aggravates  the  trespass  committed  by  the  defendants;  and 
though  they  had  a  writ  of  assistance,  yet  as  they  had  no  constable  with 
them,  they  would  have  been  trespassers,  notwithstanding  they  should  have 
found  uncustomed  goods  in  the  plaintiff's  house.  It  has  beea 

3.  Cooper  V.  Booth,    H.  T.   1781.    K.  B.  3  Esp.    135;    S.  C.  cited    iT.widihatai 

R.  535.  ibnew"?" 

This  was  an  action  of  trespass  against  an  excise-officer,  for  entering  "n<^®*' eicise  ere 
a  warrant  of  two  commissioners  of  excise,  founded  on  the  10th  Geo.  1  c.  I0.,to  j^d^Q  ^f 
into  the  plaintiff's  house,  to  search  for  concealed  goods.  the  rnMon 

The  Court  held,  that  the  defendants  were  nit  trespassers,  even  though  they  nblenew  of 
found  nothing  in  the  plaintiff's  house,  the.  act  itself  being  legal;  but  that  thc*^®  *""P'. 

*  Thoagh  it  w  a  settled  point,  Ihnt  trefvpasir  dops  not  lie  ngnlnftl  constables  ncting  in  oho-    m  *     • 
dience  to  any  juiiire'A  wirrani;  yet  ollicer.4  orexciKf^nre  in  a  dilferenl  situation.     The  war-  -^j  jJj,5Iq 
rani  in  revenue  maUers  generally  i-isaes  on  their  inronnation  oath,   or  so^picioi;  and  they  i^  gnch  a 
caate  the  warrant  by  their   requisition  on  behalf  of  the  Crown,  and    in  obedience  to   the 
■Catate;    and    therefore  they  are  liable   as   institaters  *  of  a  proceeding,   and  take  upon 
theiiia«lTe«  %9  leeare  their  rafalarity,  er  they  are  tretpaaten  ab  inUi^}  tee  High  on  Eie»e« 
S30k 


1<B  EXCISE  AND  CUSTOMS.--sA  fo  (&#  Officm. 

only  remedy  was  by  an  action  on  the  case,  for  obtaining  or  executing  the  war- 
rant from  bad  motives. 
aUnd/m*  4.  Scott  v.  Sherman.  H.  T.   1774.  C,  P.  2  Blac.  977. 

nation  in         ^^  trespass,  the  Court  held,  that  after  a  condemnation  in  the  Exchequer,  it 
the  exche    ii^ould  not  lie  against  the  officer  to  try  the  point  of  forfeiture  again.     1st.  Be- 
qner  b  fo    cause  of  the  implicit  credit  which  the  law  gives  to  any  judgment  in  a  court  of 
coDclnfiTe,  record,  having  competent  jurisdiction  of  the  subject-matter;  and  the  jurisdic- 
t^  th  *^     ^^^^  *"*  *^^®  ^*®®  ^^  ^^®  court  of  Exchequer,   is  not  only  competent,  but  sole 
pertr  that?  ^"^  exclusive.     And  though  it  be  said,  that  no  notice  is  given  to  the  owner  ioE 
UMpiiM       person,  and  that,  therefore,  he  is  not  bound  by  the  condemnation,  not  being  a 
will  not  lie  party  to  the  suit;  yet  the  seisure  itself  is  notice  to  the  on^ner,  who  is  presumed 
a^inat  the  to  know  whatever   becomes  of  his  own  goods.     He  proves  that  they  were 
offieM  who  geised  by  a  revenue  officer.  .  He  knows,  that  they  are  carried  to  the  KLing'tf 
trTtho'    *  warehouse.     He  knows,  or  may  know,  that,  by  the  course  of  law,  the  validity 
point  of  for  o^  ^^^^  seizure  will  come  on  to  be  examined  in  the  court  of  Exchequer,  and 
fettnro         can  be  examined  no  where  else.     He  has  notice  by  the  two  proclamations, 
again.         according  to  the  course  of  that  court.     He  has  notice  by  the  writ  of  appraise^ 
L  ^'^  I    ment,  which  must  be  publicly  executed  on  the  spot  where  the  goods  were  de- 
tained.    And  if  he  neglect  this  opportunity  of  putting  in  his  claiAi,  and  trying 
the  point  of  forfeiture,  it  is  his  own   laches,  and  he  shall  forever  be  concluded 
by  it,  not  only  with  respect  to  the  goods  themselves,  but  every  other  collateral 
remedy  for  taking  them.     For  it  would  be  nugatory  to  debar  him  from  recov- 
ering directly  the  identical  goods  that   are  condemned,  if  he  is  allowed  to  re-^ 
cover  obliquely  damages  equivnlent  to  their  value  — 'Jdly.     Because,  the  pro- 
perty of  the  goods  being  changed,  and  irrevocably  vested  in  the  Crown  by  the 
judgment  of  condemnation  (as  is  clear  beyond  any  dispute,  and  conceded  on 
the  part  of  the  plaintiff),  it  follows,  as  a  necessary  consequence,  that  neither 
trespass  nor  trover  can  be  maintained  for  taking  them   in  an  orderly  manner« 
For  the   condemnation  has  a  retrospect   and  relation  back  to  the  time  of  the 
seisure.     The  goods  seised  are,  therefore,  to  be  considered  by  this  retrospect 
and  relation  backwards  to   have  been,  at  the  time  of  the  seizure,  the  goods 
and  chattels  of  his  Majesty,  and  not  of  the  party;  and  neither  trespass  nor 
trover  will  lie  for  taking  of  goods,  unless  at  the  time  of  the  taking,  the  proper- 
ty be  in  the   plaintiff;  Gild.  Exch.  c.  13.  p.  186;  Keil,  68.  b;  8  Ed.  4.  4;   1 
Hal.  P.  C.  416;  2  Hal.  P.  C.  64;  Fitz.  Abr.  Forfeiture,  35;  Staundt.  P.  C. 
183,  and  Prerog.    46;  Dyer,  283.  b;  2  Hal.  P.  C.  301;  Vanderburgh 'and 
Blake.  Tr.  13  Car.  2.     In  the  Exchequer,  Hardr.  194.   it  was  held,  that  the 
seizure  and  proclamation  are  sufficient  notice  to  the  owner;  and  that  neither 
trover,  nor  action  for  malicious  information,  nor  other  action  which  may  incur- 
ably frustrate  the  judgment,  will  lie  after  a  condemnation  in  the  Exchequer. 
9th,    To  prevtnl  smvt^s^lino^.     See  post  tit.  Smuggling. 
lOth,    To  prevent  owUn^.     See  post  tit.  Wooir 

(6)  Risrhis  of. 
If  anazciae  ^*''    To  pay  money  into  Court.     See  pos/,  tit.  Payment  of  Money  into  Court  1 
offiiwr,  in  -^'    ^*^  tender  amends. 

Btaado'ftan  Collins  v.  Morgan.  T.  T.  1789.  C.  P.  \H.  Bl.  244. 

daring  The  defendant  did  not  tender  amends  before  action  broneht,   but  paid  mo- 

amende*      ney  into  court;  artd  the  jury,  by  their  verdict  for  the  defendant,  found,  that  the 
r  2^^8*1    ^^^^y  P^^^  ^^  ^^^^  sufficient  damages.     It  was  contended  that,  by  not  having 
tion  bro't     ^^^^  tendered  amends,  the  defendant  waa  to  be  considered  as  any  other  defen- 
pay  monov  *^*''*  ^^*^  P*^*^  "^^"®y  *"^^  ^®"*'^-     And  of  that  opinion  were  the  Court,  who 
into  coart,        *  Thed«fondanl  mny  within  o!i«  month  afjor  imtice  directed  by  *^3  Geo.  3.  c.  70.  and  23 
ho  akall  re  Goo.  3.  c.  36.   s.  2G.  (which  otnits  the  words  •*  loiijKiher  wiih   his  costs  of  suit/*   tender 
cover  only  amends  ;  and  if  they  be  not  accepied,  he  may  plead  such  lutider  in  bar;  and.  if  tho  jury  fiod 
i'Dglaeosti. 'u<^b  tender  a  sufficient  amends,  ihoy  shall   give   a  verdict  fur  tho  defendant;  and  in   such 
case,  or  if  ihc  plaintiff  be  nonsuited,  or  discontinue  his  action,  or  judgment  be  given  for  the 
defendant  on  derr\urrnr,  then  the  defendant  U  entitled  to  like  costs  as  if  he  had  p!caded  the 
generalissue  only  *  and  if,   upon  issue  jained,  the  jury  find  that  no  amends,  or  insufKcient 
amends,  were  tendered,  and  find  a/^ainst  the  defendant  as  such,  their  verdict  shall  be  given 
for  tho  plaintiff,  and  such  damages  an  they  shall  think  proper,  together  with  eosti  of  aoit. 


EXCISE  AND  CUSTOMS.— ^/w»w  against.  \ffl 

Baid  that  iN'bere  the  excise-officers  were  originally  wrong  (as  was  admitted 
here  by  paying  money  into  court) ^  unless  they  tendered  amends  in  time,  name- 
ly, before  action  brought,  they  were  not  entitled  to  treble  costs,  bat  only  to 
single  costs. 

(a)  Liabililies  of. 
\8t.    To  be  removed.* 
2d.   JSot  to  be  a  juror. 1^ 
3d.    To  be  taxed  in  the  county  where  thty  reside. 
PcjRRET  V.   Weeks.  H.  T.    1720.  K.  B.   1   Stra.  417.  An  excise 

*rhe  plaintiff  was  an  exciseman,  and  lived  in  the  county  of  D.,  and  executed  J"*'"  ^y 
his  office  in  that  county,  and  also  in  a  parish  which  extended  into  the  county  j,^^*  | 
of  S.     The  commissioners  of  that  county  thinking  they  had  a  concurrent  pow-jn  the  town 
er  with  the  commissiuners  of  D.,  taxed  him  for  his  salary,  and  for  want  of  pay-  where  he 
ment  distrained.     In  trespass,  it  was  ruled  to  be  maintainable;  for  though  he  resides 
executes  his  office  in  that  parish,  still  he  must  be  said  to  keep  his  office  in  the  *?^  '^ 
town  where  he  lives  and  has  his  books,  and  there  he  was  only  taxable.  book*.- 

4th,  Actions  against. 

1 .  Parties  to.  a       •• 

Greenway  v.  Hurd.  H.  T,  1792.  K.  B.  4  T.  R.  653,  to^covw 

The  plaintiff  had  paid  duties  on  cotton,  imposed  by  24  Geo.  3.  c.  40.  to  the  back  daiietf 
defendant,  an  excise  officer,  which  act  had  been  repealed  as  far  as  related  to  paid  over* 
those  duties  by  25  Geo.  3.  c.  24.  before  they  were  incurred,  the  latter  statute  ""?*  he 
repealing  the  duties  "  from  and  after  the  passing  of  this  act,"  and  consequent-"***"^  ^^ 
ly  relating  to  the  first  day  of  the  session,  25th  of  January,  1785.     Defendant  g°^"^^^ 
afterwards,  and  before  this  action  brought,  paid  over  the  duties  as  he  was  bound  not  the  ex 
under  penalty  to  do  to  his  superior.     In  an  action  against  the  excise-man  tociseman. 
recover  the  money  back,  the  Court  held,  that  no  action  would  lie  against  him,  (^  239  "] 
but  that  the  plaintiff" must  resort  to  the  superior  officer  to  whom  the  defendant 
bad  paid  over  the  money, 

2.  Notice  of.     See  ante^  vol.  i.  p.  207.- 

3.  Bail  in. 
Barker  v.  Chalk.  T.  T.  1774.  C.  P,  2  Blac.  1018. 
It  was  moved  to  enter  a  common  appearance  for  the  defendants,  one  being  An  officeif 
the  master  of  a  custom-house  cutter,  and  the  other  a  marriner  on  board,  who®^  ®"*®™? 
had  been  held  to  bail  for  500/.,  in  an  action  of  trover  at  the  suit  of  Barker,  for  "*  fv!^  jiJL 
taking  his  ship  and  goods;  it  appearing  that  the  same  were  now  in  the  posses-  [^^  a^mu 
sion  of  the  out-port  officers  of  the  customs  at  Margate,  being  delivered  to  the  gUhg  Teseel 
surveyor  by  the  defendants,  as  a  seizure  for  smuggling;  that  great  quantities  and  held  to 
of  prohibited  goods  had  been  found  on  board  the  vessel;  on  which  account  the*P®*^'*l  hail 
commissioners  of  the  customs  had  ordered  her  to  the  custom-house,  at  I-^n- J.    J  °®^?* 
don,  to  be  there  further  examined.     And  the  case  of  Garcia  and  Hankins,  P.  ontonmio'ii 
8  Geo.  3.  in  the  King's  Bench,  Modena  and  Shell,  ibid,  and  Bennet  and  Li- appeeranoo 
c^t,  H.  12  Geo.  3.  in  the  King's  Bench,  were  cited,  in  all  which  it  appearing  unless  ihe 
that  the  ship  and  cargo  were  deposited  in  the  king's  warehouse,  in  order  to  ^f^®  founda 
proceed  to  condemnation  thereof  in  the  Court  of  Fxchequer,  the  Court  made  *'°."  of  uio 
rules  similar  to  that  which  was  now  prayed,  and  made  the  plaintiffs  pay  the  gi,^,^  ^^^^ 
costs.     But  the  Court  were  of  opinion:   1st,  that  the  defendants  had  not  given  that  the  de 
a  clear  and  full  account  of  the  foundation  on  which  the  seizure  was  made;  Sdly,  fendanta 
that  it  did  not  appear  that  they  had  used  due  diligence  in  proceeding  towards  are  doing 
a  condemnation  m  the  Court  of  Exchequer;  in  both  of  which  points  this  case  *^^  ^^^X/^** 
to  be  distinguished  from  those  in  the  King's  Bench.     And,  therefore,  as^*^^®j  ^ 
3  did  not  appear  sufficient  matter  to  take  away  the  plaintiff's  common  law-  jemned. 

•  Every  voluntary  ^ct  done  by  an  officer  contrary  to  what  belongs  to  his  offite  is  a  forfeit- 
ure thereof;  see  Poph.  118.  So,  a  neglect  to  attend  to  the  diiUes  is  a  ground  for  being 
displaced ;  see  Hawk.  P.  C.  167.  And  one  who  makes  a  contract  fbr  an  office  contrary  \p 
the  purport  of  the  5  &  6  Ed.  6.  c.  16.  is  so  far  disabled  to  hold  it,  that  he  cannot  at  any 
time  during  his  life  be  rostornd  to  a  capacity  of  holding  it  by  any  grant  or  dispensation  what' 
soever;  see  Hawk.  P.  C.  313;  2  Lev.  151 ;  Hob.  75;  Cro.  Car.  361. 

f  E:ccise  and  custom  officers  seem  exempt  from  serving  on  juries ;  see  F.  N.  B.  166  ;  High 
on  Excise,  183. 

VOL.  IX.  20 
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I5ff ,  .         EXCISE  AND  CUSTOMS.— A  to  the  Officers, 

right  of  holding  tho  defendants  in  trover  to  special  bail,  they  discharged  the 

rule. 
Upon  not  4.  Pleadins^s  in. 

«™"tJ  »n  Wood  r.  Chessel.   H.  T.  1778.  C.  P.  2  Blac.  1254. 

tise'^officere      ^"  trespass  against  an  officer  of  excise,  for  entering  the  plaintiff's  house,  in 
•xeeatiog  a  order  to  execute  a  body-warrant  of  the  commissioners  of  excise  for  the  appre- 
bodj  war     bending  of  one  J.  C,  on  the  general  issue  of  not  guilty;  the  entry  being  pro- 
rant  iuaed  ved,  the  defendant  offered  to  give  in  evidence  the  conviction  of  J.  C.  before 
hy  the  com^]^3  commissioners,  on  the  26th  of  March,  1776,  and  that  a  body-warrant  issu- 
ma^^hTe"*  ®^  *^  apprehend  him  on  the  21st  of  August,  1777,  in  execution  of  which  the 
the^special  trespass  was  committed.     But  tlie  judge  rejected  this  evidence,  being  then  of 
matter  in  ev  opinion  that  this  matter  ought  to  have  been  specially  pleaded,  and  could  not 
idence.        be  given  in  evidence  under  the  general  issue,  as  the  act  of  trespass  was  not 
[  240]    committed  by  the  defendant  in  immediate  execution  of  the  statutes  relating  to 
the  excise  (as  if  he  had  entered  at  his  own  risk  to  search  for  unentered  goods) 
but  mediately;  being  in  execution  of  the  warrant  of  the  commissioners,  who 
themselves  were  the  immediate   actors  in  the  execution  of  the  laws  of  excise. 
A  verdict  was  therefore  given  for  the  plaintiff,  with  leave  to  move  to  set  the 
verdict  aside. 

Per  Cur,     The  excise  laws  take  their  origin  from  two  statutes  of  the  12 
Car.  2.,  the  one  c.  23.  which  granted  an  excise  on  certain  commodities  for  the 
king's  life;  the  other  c.  24.  which,  in  lieu  of  the  military  tenures  granted 
to  the  crown  an  hereditary  excise  on  certain  other  commodities.     To  these 
two  statutes  all  subsequent  excise  laws  have  reference;   and,  in  both  of  them, 
(sect.  31.  of  the  first,  and  sect.  45.  of  the  second)  the  commissioners  are  em- 
powered to  issue  warrants  for  levying  of  forfeitures  on  the  goods  of  persons 
convicted  of  any  offence,  and  for  want  of  sufficient  distress  to  imprison  the  par- 
ty till  satisfaction.     This  is  the  ground  of  what  is  called  the  body-warrant;  asd 
by  sect.  35.  of  the  former,  and  sect.  49.  of  the  latter,  the  general  issue  maybe 
pleaded,  and  those  acts  given  in  evidence,  '^  if  any  person  shall  at  anytime  be 
sued  or  prosecuted  for  any  thing  by  him  done  or  executed  in  pursuance  of  those 
acts."     Anxiously  as  these  laws  have  provided  for  the  defence  of  all  persons 
concerned  in  executing  the  laws  of  excise,  we  cannot  conceive  that  they 
meant  to  exclude  the  officer,  by  whose  hand  they  are  executed,  unless  where 
be  acts  upon  his  own  judgment,  and  not  by  the  warrant  of  his  superiors.     It  is 
surely  more  reasonable  to  protect  him  from  an  act  which  he  is  obliged  to  do, 
than  for  one  which  he  performs  by  choice.     The  present  case  is  literalfy  witb- 
in  the  words  of  the  several  statutes.      The  execution  of  a  body-warrant  is 
certainly  '^  a  thing  done  and  executed  in  pursuance  of  the  laws  relating  to  the 
A  jadgd'a    excise."     And  though  we  know  of  no  determination  in  point  upon  this  ques- 
*%*   th^^    tion,  yet  the  practice  of  the  courts  of  Nisi  Prius,  never  reprobated  by  the 
23  Geo.  3  *  courts  at  Westminster,  has  ever  uniformly  been  to  admit  the  officers  executing^ 
r  24 1  i  ^^^  orders  of  the  board  to  give  the  special  matter  in  evidence  upon  the  gene- 
that  an  ofli  '^1  "^sue  in  trespass. 

eerhadjpr-o  5.  Damages, 

hable  Baldwin  v.  Tankard.  T.  T.  1787.-C.  P.  1  H.  Bl.  28. 

sause  for       j^  trespass  against  the  defendants,  who  were  officers  of  the  customs,  for  forci^ 
eoods^o'    ^'^  entering  the  plaintiff's  house,  breaking  locks,  doors,  ^c.  making  disturbance^ 
vera  the  sei^^*  ^^^  seizing  the  goods,  &c.  to  wit,  one  piece  of  priitted  calico,  &c.  a  ver- 
saro  only,     [  «  Cap.  70.  s.  29;  2G  Geo.  3.  c.  40.  f.  31;  and  28  Geo.  3.  c.  37.  s.  24.  "  in  case  any  ac- 
and  does     tion,  indictment,  or]  prosecution,  shall  bo  commenced  and  brought  to  trial,  against  any  per- 
not  extend  eon  or  persons,  on  account  of  the  seizing  of  any  goods,  wares,   or  merchandize,  seized  as 
to  injortes    forfeited  by  virmo  of  any  act  or  acts  of  parliament  relating  to  his  Majesty's  revenoes  of  eus* 
occompa      toms  or  excise,  or  of  any  ship,  vessel,  or  boat,  or  of  any  horse,  cattle,  or  carriage,  used  or 
Dying  tbs     employed   in   removing  or  carrying  the  same,  whether  any  information  shall  be  brought  to 
leizore.         ^'''^^  to  condemn  the  same  or  nut,  txnd  a  verdict  shall  be  given  against  the  defendant  or  de- 
fendants, if  the  Court  or  judge  before  whom  such  action,  indictment,  or  prosecution,  shall 
be  tried,  shall  certify  that  there  was  a  probable  cause  for  such  seizure,  then  the  plaintiff*,  be- 
sides the  thing  so  seized,  or  the  value  thereof,  ghall  not  be  entitled  to  above  two  pence  dam- 
ages, nor  to  <ny  costs  of  suit ;  nor  shall  the  defendant  in  such  prosecution  b«  imprisonedy 
or  be^fined  above  one  shilling." 
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diet  was  found  for  the  plaintiff,  with  100/.  damages.  But  the  judge  certified 
**  that  there  was  a  probable  cause  for  the  defendant  scizinj;;  the  goods,"  accor 
diDg  to  the  statutes  of  23  Geo.  3.  c.  70.  s.  2d.  and  26  Geo.  3.  c.  40.  a.  31 
whereby  the  plaintiff  became  entitled  to  no  more  than  two-pence  damages, 
besides  the  value  of  the  goods.  On  a  rule  (o  show  cause  why  the  plaintiff 
should  not  enter  up  judgment  for  his  damages  and  costs,  notwithstanding  the 
judge's  certificate,  on  the  ground  that  the  certificate  of  the  judge  extended 
only  to  seizing  the  goods,  and  not  to  any  injuries  accompanying  the  seizure, 
such  as  were  charged  in  the  declaration.  The  Court  declared  their  opinion 
in  favour  of  the  plaintiff,  and  made  the  rule  absolute. 

6.  Evidence,     See  also  p.  253. 
1.  Sjlloman  v.  Gordon.  E.  T,  1771.  C.  P.  2  Blac.  813.  S.  P.  Henshaw  v. 

Pleasance.  M.  T.  1777.  C,  P.  2  Blac.  1174.  '^r\TTi 

Trespass  (or  taking  four  boxes  of  plate-glass.     It  appeared  that  the  goo^^s  of  paTmeiit 
were  seized  in  the  open  streets  of  London,  from  the  plaintiff's  porter,  whoofdatiei 
was  carrying  them  from  a  warehouse  where  they  had  lain  three  months,  to  the  lies  oq  the 
plaintiflf^s  house;  in  the  passage  to  which  they  did  not  go  near  the  water-side;  claimeria 
that  the  defendants  were  custom-house  officers,  and  seized  the  goods,  under  a  *J^  pro«ecii 
suspicion  ot  their  not  having  paid  the  duties,  about  nine  o'clock  in  the  evening.  Eicheaaer* 
The  defendants  admitted  these  facts,  but  insisted  that   under  the  statutes  6  y^^i  m  the  ' 
Geo«  1.  c.  21,  s.  41.  and  12  Geo.  1.  c.  28.  s.  8.  the  onus  probandi,  that  these  treipasf  for 
goods  had  paid  duty,  lay  upon  the  plaintiffs:  in  default  of  which,  the  seizure  takiag  the 
was  justifiable.     The  judge  was  of  a  different  opinion,  and  thought  the  defend- 8°®^*»  *be 
ant  in  an  action  of  trespass,  must  show  the  goods  were  forfeited;  and  the  plain-     }"  *"  . 
tiff  recovered  a  verdict.     On  motion  for  a  new  trial,  defendant. 

Per  Cur.     The  judge's  direction  was  right.     But  in  prosecutions  in  the 
Exchequer,  the  onus  prohandi  lies  on  the  claimer.      But  see  23  Geo.  3.  c.  70. 

2.  Henshaw  v.  Pleasaxce.  M.  T.  1777.  C.  P.  2  Blac.  1174.  Ajodgment 

In  trespass  against  certain  officers  of  excise  for  seizing  a  quantity  of  soap,  of  condem 
supposed  to  be  irregularly  lodged  and  concealed.     It  appeared  in  evidence, ''*'*io"/*^ 
that  the  soap  was  seized  under  a  warrant,  grounded  on  an  oath  of  suspicion,  f^       ^  • 
on  the  2dth  of  February,   1777;  that,  on  February  the  26th,  an  information  ^j^„g„  Jf 
was  ordered  by  the  commissioners  against  the  plaintiff.     That,  on  the  28th,  he  excise  is 
brought  his  action,  and  gave  notice  of  trial  on  the  25th  of  April,  for  the  sittings  not  eonela 
after  that  term,  beings  the  14th  of  May.     On  the  10th  of  May,  notice  was  gi-sive  e?i 
ven  to  the  plaintiff  of  the  information,  with  a  summons  to  attend  the  hearing  on  ?®°®?  *®  • 
the  13th,  which  compelled  the  plaintiff  to  consent  to  postpone  the  trial  of  his^'JfJ^U'^jf'^ 
cause.     And,  on  the  16th,  the  commissioners  convicted  the  plaintiff  in   1002.  treapate. 
^which  they  mitigated  to  40s.)  besides  the  forfeiture  of  the  soap.     At  the  trial    [  242  ] 
it  was  insisted,  on  the  10th  of  June,  1777,  that  this  condemnation  was  conclu- 
flive  evidence  to  the  jury.     The  judge  permitted  the  condemnation  to  be  read 
in  evidence  as  a  fact,  but  told  the  jury  it  was  not  conclusive.     They  found  for 
the  plaintiff.     On  motion  to  set  the  verdict  aside. 

The  Court  said:  the  only  shadow  of  argument  that  can  be  alleged  for  making 
their  condemnation  final  and  conclusive  is  drawn  from  stat.  23  Geo.  2.  c.  21.  s. 
33.  which  enacts,  that  upon  seizure  of  goods,  where  no  claimant  appears,  then 
upon  giving  the  notices  therein  directed,  the  condemnation  ^'  shall  be  final  to 
all  intents  and  purposes  whatsoever,"  but  it  goes  on  and  adds,  "  as  if  the  own- 
er had  been  summoned  to  attend  the  commissioners."  This  does  not,  there- 
fore, apply  to  the  present  case,  as  here  the  legal  owner  appeared.  Nor  in  any 
case  would  it  be  any  otherwise  final  than  other  condemnations  by  the  board, 
where  the  owner  is  summoned  or  appears;  which  never  wer6  supposed  to  be 
final  evidence  to  a  jury  at  common  law. 

7.  Costs,  See  posi^  div.  X.  p.  254. 
8.  lAmitation  to, 
Sauwders  v.  Saunders.  E.  T.   1802.  K.  B.  2  East,  254.  S.  P.  Godinv.^.    ^   ..^ 

Ferris.  C.  P.  2  II.  Bl.  14.  M.  T.  1791.  tlon  of 

By  the  statute  23  Geo.  3.  c.  37.  s.  23.  ^^if  an  action  or  suit  shall  be  brought  thrM 
or  commenced  against  any  person  or  persons  for  any  thing  by  him  or  them  aoathi 
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within        done  in  pursuance  of  that  or  any  other  act  or  acts  of  Parliament  then  in  force, 
which  EC     QY  thereafter  to  be  made,  relating  to  his  Majesty's  revenues  of  custom  and  ex- 
^^^"hist  ex    "*^'  ^^  either  of  them,  such  action  or  suit  shall  be  commenced  within  three 
cwe-officew  months  next  after  the  matter  or  thing  done."     The  commander  of  one  of  the 
moflt  be      king's  armed  vessels  seized  a  ship  and  cargo  at  sea,  and  brought  them  into  the 
hroQght.      next  pOrt,  on  suspicion  of  smuggling;  and,  after  process  in  the  Exchequer,  the 
arc  to  be     owner  obtained  an  order  for  re-delivery  under  which  he  obtained  only  part  of 
reckoned     jj^egoods  from  the  defendant.     In  trover  for  the  remainder,  the  case  of  Goden 
M!?Mre,and  V.  Ferris,  2  H.  Bl.  14.  was  relied  on,  to  show  that  the  action   must  be  com- 
Dotihe'or    menced  within  three  months  after  the  seizure,  notwithstanding  the  pendency 
derfor  the  of  process  in  the  Exchequer.     The  judge  directed  a  nonsuit.     On  motion  to 
redelivery,  get  it  aside,  on  the  ground  that  the  case  cited  was  distinguishable  from  the  pre- 
[243  I    sen^,  inasmuch  as  that  was  an  action  of  trespass  complaining  of  the  original 
wrongful  act,  and  this  was  trover  to  recover  the  goods  ordered  to  be  restored 
by  the  Court  of  Exchequer,  admitting  the  original  seizure  to  have  been  jus- 
tifiable, the  Court  held,  that  the  same  rule  held  in  both  cases;  and  that  the 
action  ought  to  have  been  brought  within  three  months  from  the  original  sei- 
zure, and  not  from  the  order  of  re-delivery. 

6Ui.  Indictment  against.     See  posty  div.  x.  p.  254. 

VI,  RELATIVE  TO  THE  WARRANT. 

Austin  v.  Whitehead.  M.  T.  1795.  K.  B.  6  T.  R.  43. 
The  excise  officers  had  seized  goods  of  assignees,  by  virtue  of  a  warrant  di- 
rant  mast  *'®^*®^  ^°  them,  authorising  them  to  levy  the  penalty  on  the  goods  and  chattels 
be  ipecific,  ^^•^*  ■^'  *^®  bankrupt  generally;  this  being  after  the  party  had  been  declared 
and  not  to  bankrupt,  and  after  the  commissioners  had  executed  a  provisional  assignment 
teize  the  of  his  estate  j  the  Court  were  of  opinion,  1st,  that  the  proceedings  by  the  excise 
party*!  officers  could  not  be  justified,  inasmuch  as  the  warrant  directed  the  seizure  to 
Mode  gcn^bemade  of  the  goods  of  the  bankrupt;  when  it  was  clear,  that  at  the  time  of 
^'  the  seizure,  the  goods  taken  were  not  the  goods  of  the  bankrupt,  but  were  di- 

vested out  of  him  by  the  bankruptcy,  and  the  provisional  assignment  made  un- 
der it.  And  2d,  that  this  warrant  could  not  be  supported  because  it  directed 
the  seizure  of  all  the  bankrupt's  goods  generally;  whereas,  the  excise  laws 
(see  28  Geo.  3.  c.  37.),  in  this  case,  only  give  a  lienjon,  and  authorise;the 
seizure  of  those  goods  which  are  liable  to  the  duties^  and  the  materials  and 
utensils  for  making  the  same. 

VII.  RELATIVE  TO  THE  CUSTOM-HOUSE. 
TiNSEN  v.  NoDiN.  H.  T.  1774.  C.  p.  2  Blac.  963. 
The  prao     ^    ^^  ^^^  resolved  that  the  practice  of  making  prime  and  post  entries  at  the 
tiee  of  ma  custom-house  is  legal  and  valid;  for  it  is  a  practice  for  the  benefit  of  trade;  be- 
Icing  prime  cause,  if  a  full  entry  was  to  be  made  at  first  by  guess  without  gauging,  which 
«iidpott  en  cannot  be  performed  on  board,  and  more  than  the  just  duty  was  paid,  it  would 
Cutom-  ^  ^®  attended  (according  to  the  course  of  the  custom-house)  with  great  circuity, 
boase  is  le  delay,  and  expense,  to  get  the  overplus  returned;  whereas  by  entering  a  less 
gal,             quantity  than  the  truth,  and  afterwards  ascertaining  the  true  quantityjbefore  it 
goes  out  of  the  custody  of  the  officers,  the  trader  is  eased  and  the  revenue  suf^ 
ficiently  secured.     And  ihis  practice  is,  in  effect,  authorised  by  the  legislature; 
I  244  I    for  in  the  book  of  fees,  established  A.  D.   1662,  by  the   House  of  Commons 
The  Court  (see  Com.  Journ.  the   17th  of  May,    1662),  under  the  authority  of  sect.  24. 
of  Exehe     of  the  rules  and   orders  annexed  to  the  statute  12  Car.  2.  c.  4.  notice*"  is 
rUdiction^"  taken  of  prime  and  post  entries,  which  shows  it  to  have  been^an  ancient  Ic- 
over  kU        g«l  "sage, 
matters  re  

latingto  VIII.  RELATIVE  TO  THE  COURT  OF  EXCHEQUER. 

the  excise    1.  Bereholt  v.  Candy.  H.  T    1718.  Ex.  Bunb.  34;  but  see  Cauthorne  v. 
Jffice" fo^  Campbell.  H.  T,  1790.  Ex.  1  Anst.  217. 

what  they       \^  ^^  action  against  an  excise  officer,  in  the  C.  P.,  it  was  moved,  that  th^ 
do  in  the     action  be  removed  into  this  court. 
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Per  Cur.     Officers  of  excise  belonging  to  the  revenue  ought  to  be  sued  «x*etttion 
here  for  what  they  do  in  the  execution  of  their  office.  V^  /*' 

2.  Anon  v. .  T.  T.  1792.  Ex.  1  Anst.  205.  [246  1 

^  Application  to  remove  a  cause  from  the  C.  P.,  on  the  ground  that  it  wholly  j^  ^^^^  ^ 
arose  in  execution  of  the  defendant's  duty  as  an  excise  officer.     The  Court  JQrndictioD 
said:  it  has  been  decided  that  this  is  a  very  ancient  jurisdiction  of  that  Court,  is  lo  an 
and  operates  in  the  nature  of  an  injunction.     The  cause  must  be  removed.       fis°t  that 
3.  Cawthorne  v.  Campbell.  H.  T.  1790.  Ex.  1  Anst.  205.  n.  inX^mT 

It  was  resolved  that,  where  any  matter  properly  cognizable  on  the  revenue  ^^^^  ^^^^ 
side  of  the  Exchequer  be  drawn  into  question  in  an  action  brought  in  another  injanction. 
court,  or  where  the  matter  of  fact  in  another  court  touches  the  profit  of  the  Hence,  it  w 
King,  it  is  a  good  ground  of  removing  the  action  into  this  Court ;    and  where  &  gronnd  of 
a  moiety  of  a  forfeiture  in  a  popular  action  vests  by  judgment  in  the  Crown,  romoving 
as  a  brancli  of  the  revenue,  the  Crown  has  a  priority  in  process,  and  we  are  fnto  thb" 
entitled  to  stop  all  suits  concerning  it  in  any  other  Court  than  this.  coort.  if 

4.  Wemiam  v.  Newport.  T.  T.  1794.  K.  B.  5  Wms.  Just.  145.  any  matter 

Per  Cur,  If  an  action  be  commenced  in  the  Court  of  King's  Bench,  against  >riae  eon 

an  officer  of  the  customs,  for  seizing  goods  forfeited  by  the  revenue  laws,  the  «erniBj5 

Court  of  Exchequer  will,  on  motion  in  a  summary  way  exercise  an  exclusive  ^g^gi^Jj^J]!* 

jurisdiction;  and,  by  an  order  of  Court,  remove  such  action  out  of  the  Court  ^^  ^  forfei 

of  King's  Bench  into  the  office  of  Pleas  in  the  Exchequer;  in  which  order  tare. 

they  will  likewise  direct  that  all  further  proceedings  in  the  action  shall  be  stay  And  will 

«d  untill  the  seizure  is  determined ;  and  to  enforce  obedience  to  this  order,  6*'*"t  a  writ 

•  Ahbough  ihe  statutes  of  the  present  day  more  frequently  give  the  right  of  redress  and  •  ^.  • 
reeorery  of  penalties  in  any  of  the  courts  of  record  at  Westminster,  yet  it  is  more  peculiar-  :||f:a>.||S 
Jy  appropriated  to  the  Court  of  Exchequer,  respecting  the  public  revenue  ;  see  High  on  Ex- .  •   -mu-u— 

cise,  142.  1^  pro  rood 

After  a  seizure  of  goods,  the  regular  steps  in  the   Exchequer  are  to  file  an  information,  go  f-fiv^* 
which  is  entered  in  a  book,  and  proclamation  is  made  for  the  proprietor  to  claim,  and  then  a  .      »     olhor 
writ  of  appraisement  issues  ;  upon  the  return  of  which,  the  defendant,  after  a  second  proc- 
lamation,  is  to  enter  his  claim,  and,  aAer  pleading,  may  move  for  a  writ  of  delivery.     If  the  * 

prosecutor  delays  filing  the  information,  or  does  not  sue  out  a  writ  of  appraisement,  the  de- 
fendant, upon  entering  hie  claim  in  the  book  in  the  office,  may  move  for  a  writ  of  delivery. 
And,  where  a  seizure  was  made  in  vacation  time,  and  no  information  filed  in  the  term  fol- 
lowing, if  they  could  have  tried  it  that  term,  this  would  be  delay  lo  ground  a  writ  of  delivery 
upon;  see  Bunb.  30.  209.  If  no  claimant  appears  after  the  second  proclamation,  the  goods 
are  condemned ;  but,  if  any  appears,  he  enters  his  claim,  and  gives  security  for  costs,  ac- 
cording to  the  statute.  Tnese  claims  entered  for  goods  seized,  must  be  made  in  the  real 
name  of  the  owner,  on  oath,  if  resident  in  London  or  Edinburgh,  with  two  sureties  in  lOOf. 
for  the  payment  of  costs;'  aud,  if  resident  elsewhere,  then,  on  oath  of  their  agent  or  solici- 
tor, who  becomes  bound  in  their  stead,  with  two  sureties  in  like  manner.  The  information 
is  then  delivered  over,  that  the  claimant  may  plead,  and  a  trial  be  had;  see 9  Gilb.  Excheq., 
Parker,  196.  These  writs  of  appraisement  and  delivery  cannot  resularly  issue  until  the  in- 
formation is  filed;  for  the  former  must  specify  the  goods  particularly.  If  there  is  but  one 
seizure,  the  goods  ought  to  be  inserted  in  it,  and  so  certainly  described,  that  the  defendant 
may  know  \vnen  and  bow  to  put  in  his  claim,  otherwise  an  attachment  will  issue  against  the 
officer;  Bunb.  89.  Nor  does  the  writ  of  delivery  issue  in  case  of  delay,  unless  the  officer 
seizing  do  not  proceed  to  trial  and  condemnation  in  three  terms,  nor  even  then,  without  se- 
curity  in  double  the  appraisement,  to  return  the  same  on  condemnation ;  3  Geo.  3.  c.  22. 

The  Court  of  Exchequer  has  a  discretionary  power,  under  stat.  13  &14  Car.  2.  c.  11.  i.  * 
30.  to  issue  writs  of  delivery  for  perishable  goods.  This  is  a  restrictive  clause,  and  calcu- 
lated to  put  a  stop  to  a  practice  which  had  prevailed  to  grant  this  writ  in  all  cases,  and  to 
restrain  the  granting  it.  upon  good  sccgrity,  to  cases  where  the  goods  seized  are  perishable, 
or  there  has  been  delay  of  prosecution ;  Park.  197;  Bunb.  21.  It  has  also  been  granted 
for  perishable  goods  in  vacation  time,  upon  consent  of  the  prosecutor,  and  defendant  giving 
security;  Bunb.  29.  The  Court  also  exorcised  this  discretion,  on  security  given,  where  it 
appeared  in  the  information  that  the  goods  were  removed  from  one  port  to  another  without 
a  permit,  which  is  an  unlawful  importation,  and  therefore  not  within  the'  jurisdiction  of  the 
commissioners  of  excise,  unless  particularly  provided  ;  Bunb.  106.  The  court  has  also  a 
discretionary  power  to  order  any  perishable  goods  seized  to  be  sold  without  the  consent  of 
the  claimer,  unless  there  be  a  writ  of  error  pending ;  in  which  case  the  power  is  with  the 
Lord  Chancellor;  Park.  73;  this  decision  was  made  on  the  authority  of  these  cases;  Plowd. 
465,  466;  2  Inst.  168;  1  Vent.  313;  Wreck  by  Westm.  1.  c.  4 ;  27  Ed.  3.  stat.  2.  c.  18. 
Where  there  are  several  seizures  by  several  persons,  and  the  whole  does  not  amount  to  100/. 
it  is  allowed  that  all  may  be  put  into  one  writ  of  appraisement ;  and  one  information  only 
may  bo  exhibited  in  the  Exchequer,  in  the  names  of  all  the  persons  seizing,  for  the  severu 
BOfttters  seized;  see  Bunb.  63;  High  on  Excise,  145. 
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And  where  they  will  issue  a  lyrit,  enjoining  and  commanding  the  plaintiff  and  hifl  attorney 

^*  ®* 'J**  to  do  and  to  perform  all  the  matters  required  in  and  by  such  order. 

TmlndJ  ^'  Ex-PARTE  Wilson.  T.  T.  1792.  Ex.  1  Anst.  269. 

1,1,1^  ^  A  quantity  ofmalt  belonging  to  A.  B.,  for  which  he  had  paid  the  duty,  wa/ 

gainst  an  ez  burned.     The  insurers  moved  the  King's  Bench  for  a  mandamus  to  the  officer 

eite  officer,  of  the  excise,  to  compel  a  return  of  duties.     But  that  Court   said,  it  was  prop- 

ibey  refuB    erly  cognizaljle  in  the  Court  of  Exchequer,  and  refused  to  interfere. 

ed  to  inter  g    j^  ^^  L^^^^  Margarbtha  E.  T.  1&14.  Ex.  1  Anst.  48. 

The  Court       I'bis  was  an  application  to  permit  a  ship-owner  to  enter  his  claim  and  set  a- 

will  let       side  the  condemnation,  notwithstanding  he  had  neglected  putting  it  in  within 

aaide  a  con  the  period  of  fourteen  days.     The  affidavit  stated  that,  whilst  an  application  to 

demnation   the  Treasury  was  under  their  consideration,  and  it  might  of  course  be  suppos** 

nAer  yp^^  ed  that  the  officer  could  not  have  proceeded,  he  did  proceed,  and  in  the  mean 

nraartime   ^*"™®  ^^®  condemnation  took  place. 

on  affidavit       Per  Cur ^     Under  the  circumstances  we  shall  interfere,  by  putting  the  ap- 

of  merits,     plicant  into  a  situation  to  enter  his  claim ;  therefore  the  condemn^ion  muat  be 

[  246  ]   Bet  aside,  on  payment  of  costs. 
But  a  mate  7.  Ex-parte  Nelson.  T.  T.  1792.  Ex.  1  Anst.  269. 

rial  qoea  Qn  motion  for  an  order  for  refunding  certain  duties,  the  Court  said:  as  the 

Bue  willT^^  question  is  of  general  importance,  it  would  be  improper  to  decide  it  in  thissunoH 
Bot  be  deci™^^y  method;  the  proper  way  is  for  the  party  to  apply  to  the  treasury,  or  bring 
ded  on  mo  an  action  against  the  officer. 

tioB.  8.  Kennet  v.  Lloyd.  H.  T.  1719.  Ex.  Bunb.  68. 

dLi^f'iL  ^P^^  *^  information  in  the  Exchequer  and  seizure  of  tobacco,  there  was  a 
indenture  ^®'*^*^'  ^^^  ^^^  plaintiff.  It  was  objected  in  arrest  of  judgment,  that  the  infer- 
•f  appraise  ^^^i^^  ^^^  on  the  16th  June,  1718;  the  writ  of  appraisement  the  17th,  return- 
sent  be  da  able  the  17th,  and  the  indenture  of  appraisement  the  15th,  which  was  before 
ted  before  they  had  any  authority,  and  that  writs  of  appraisement  are  a  necessary  part  of 
the  writ  of  the  information  upon  a  seizure;  and  if  this  be  void,  there  is  no  value  at  all  set 
BMBir^ia   "P°"  *^®  goods.     The  Court  seemed  to  think  this  amendable. 

Xwrto  IX.  RELATIVE  TO  PROSECUTIONS  AGAINST  OFFENDERS, 

be  amend  (A)  Before  commissioners  or  justices  of  the  peace.* 

•d.  Se  tils.  "  Conviction,"  "  Justices  of  the  Peace." 

^oi!!^n"and  ^'  ^^^  ^"  '^^^^'^'  ^'  ^'  ^'^^-^  ^'  ^-  ^oug.  55.  note, 

jastieee  poi  ^^  ^*®  resolved,  that  the  powers  of  the  commissioners  of  excise,  as  to  tho 
MM  the  excise  laws  within  the  bills  of  mortality,  and  those  of  Justices  of  the  peace  io 
aame  pow    ftH  other  places,  are  co-extensive. 

^"not  ^**  2.  Talbot  v.  Hubble.  T.  T.  1727.  K.  B.  2  Sfra.  1 154. 

^huTthe  ^^^.  q."®stion  in  this  case  was,  whether,  as  the  city  of  S.  had  an  exclusive 
bills  of  mor  ^'^'"'"*ss^®"  ^^^^^  peace,  the  justices  of  the  county  of  W.  could,  by  virtue  ol 
ulity.  Stat.  1*2  Car.  2.  c.  23.  and  \o  Car.  2  c.  2.,  act  in  excise  matters  within  the  city? 

[  247  ]  The  Court  resolved,  1st,  that  the  Crown  might  grant  to  any  city  to  have  jus- 
And  where  tices  of  their  own  within  themselves,  and  exclude  the  county  justices  from  in-' 
a  city  has        ♦  It  is  not  necessary   that  the  information  should  lie  in  writing;  bat  if  it  be  verbal,  the 
jnaticea         justices  ought  to  make  a  record  of  it,  and  of  the  time  and  place  when  and  wbere  exhibited, 
with  an  ei  to  be  expre^ssed  in  the  present  and  not  in  the  time  paal;  but,  to  save  the  justices  that  trou- 
elnsive  jnns  ble,  it  is  osaal  for  the  informer  to  prepnre  his  information  in  writing;  and,  by  way  of  pr^ 
diction,  the  face  thereto,  to  make  amemorandom  of  the  time  and  place  of  the  laying  such  information, 
jutices  of    leaving  blanks  for  the  names  of  the  justices,  and  the  date  and  place;  and  when  these  are 
the  eonnty  ailed  up   by  the  direction  of  the  justices,  it  becomes  their  record.     The  mentioning  the 
cannot  act  place  shows  that  the  information  was  laid  in  the  proper  county;  and,  therefore,  though  it 
in  eieise       niay  happen  that,  for  laying  the  information,  the  prosecutor  may  be  obliged  to  attend  one 
iiiatteis.t     justice  in  one  town,  and  another  in  another,  it  must  not  be  mentioned  that  the  information 
was  laid  at  both  towns,  for  that  would  be  absurd;  but  in  such  cases  it  u  usual  to  ezpreas 
that  the  information  is  laid  at  the  town  where  the  hearing  is  intended  to  be.     And  the  en- 
try may  be  inade  at  a  convenient  time  after  the  judgment  given,  which,  if  it  agree  with 
•uch  short  minutes  as  may  be  taken  at  the  time,   will  be  aa  authentic  aa  if  entered  at  the 
instant;  see  High  on  Excise,  259. 

1  do,  where  the  next  justices  are  empowered  no  other  magistratea  can  act;  bal  wher« 
the  word  near  ia  oaed,  it  is  only  directory  and  not  restrictive;  see  1  Shaw.  Josl.  821, 
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termeddling  in  the  ordinary  business  of  a  justice  of  peace ;  Bro.  Letters  Patenty 
111;  I>alton,  24.  2  Inst.  71 .     Secondly,  that  io  such  case  the  act  of  the  coun- 
ty justices  would  be  void,  aod  not  to  be  considered  only  as  a  breach  of  the  fran- 
chise; 2  Inst.  557.     Thirdly,  that  though  stat.  12  Car.  2.  gives  the  jurisdiction 
of  excise  matters  to  the  justices  of  peace  residing  near  the  place  where  the  for- 
feiture shall  be  made,  or  offence  committed;  yet  it  was  never  the  design  of  theThesamim 
legislature  to  make  any  alteration  in  the  respective  jurisdiction  of  the  justices,  ^  juriadio 
but  only  to  vest  the  excise  jurisdiction  in  justices  of  counties,  cities,  and  places,  ^^^  vy^^^ 
with  respect  to  their  several  local  jurisdictions  within  such  places.  1°  "'i?'?* 

3.  Rex  v.  Chandler.  T.  T.  1811.  K.  B.  14  East,  267.  2:  b  conto 
The  12  Car.  2  c.  24.  gives  a  summary  jurisdiction  in  ofTences  against  the  ex-  ed  to  jntti  ■ 

cise,  committed  within  the  limits  of  the  chief  office  of  excise  in  London,  to  the  cei  oftho 
chief  commissioner,  &c.  and  "  within  all  or  any  other  the  counties,   cities,  &c.  county 
within  this  kindom,  &.c.  to  two  or  moxe  justices  of  the  peace  rcsidinp^  near  to  the  T  ^J" 
place  where  such  offence  shall  be  committed. "     The  defendant  had  been  con-  -^  ©onimit 
victed  by  two  resident  justices,  upon  the  19  Geo.  3.  c.  50.  for  having  in  his  ted, 
custody  a  private  still.     The  evidence  showed  that  his  house  was  in  the  coun-  Blank  sum 
ty,  and  that  the  still  was  found  conce/iled  in  the   garden  of  the  said  house y  with- "<>"■«•*  n«t 
oat  showing  the  garden  to  be  in  the  same  county.     The  Court  held  the  convic-  "IS"®**  ^J . 
tion  bad,  because  the  statute  is  confined  to  justices  of  the  county,  fyc.  wherein  gjonerg^Dor 
the  offence  was  committed.  isaaed  In 

4.  Rex  v.  Stevesston.  E.  T.  18(>2.  K.  B.  2  East,  3G2.  their  indivi 
The  statute  7  ^  8  W.  3.  c.  30.  s.  24.  enables  the  commissioners  of  excise  to  dual  name* 

summon  witnesses  before  them,  upon  a  charge  exhibited   ac^ainst   another  for  ^•*^fjb»'o^ 
an  offence  against  the  excise  laws.     An  information  in  a  collateral  P^'^^ceeding^**^  j®*'    - 
recited  such  summons  to  have  been  duly  made.     In  proof  of  such  allegation,  a  f  Q^g   ^ 
printed  summons  distributed  and  issued  in  blank,  by  orderfof  the  commission- gned  «p 
ers,  to  their  agents,  and  afterwards  filled  up  by  one  of  the   latter    without  any  and  served 
special  directions  from  the  Board,  was  relied  on  as  sufficient,  although  not  sign-  bj  them  ■• 
ed  by  any  of  the  commissioners,  nor   issued  in  their  individual  names:  such  ^*^f  ******  ^ 
practice  being  shown  to  have  prevailed  since  the  introduction  of  the  excise.      J"*'®*  *" 

Per  Cur.     The  Court  ought  not  to  suHcr  the  qucstitm  to  be  agitated.     Sub-,.^|  aoSiori 
pcenas  are  constantly  issued  in  this  manner.     They  ate  sent  down  in  blank  toty  from  the 
the  country,  and  then  filled  np.      And  in  the  same  manner  are  jurors  sum-  commiwioD 
moned  by  the  sheriff  to  attend  the  assizes  without  his  signature  to  the  process.  *"•  ■''«  * 

5.  In  re  Ship  Maria,  E.  T.  1814.  Ex,  1  Price,  4.  ecftion"or 

This  was  an  application  on  the  part  of  the  commissioners  of  the  customs  in  aid  jj^^  power 
of  an  order  made  by  them  under  the  51  Geo.  3.  c.  96.  for  restoration  of  the  sub-  tosvinmons 
ject  of  seizure,  on  the  ground  that  the  forfeiture   had  been   incurred   without  given  bj 
fraud  on  the  part  of  the  owners.     By  the  51  Geo.  3.  c.  96,  the  commissioners  the  7  fc  8 
are  empowered  to  order  restoration  of  all   goods   seized,   on   such  terms  and^:'-®*'^- 
conditions  as  under  the  circumstances  of  the  case  shall  appear  to  them  rea- J^'j"!**!^** 
sonable;  and  that,  if  the  proprietors  shall  comply  with  such  terms,  it  shall  not^n  order  by 
be  lawful  for  the  seizing  officer  to  proceed  to  condemnation  of  the  goods;  but,  coiDroiwioa 
if  not,  that  then  he  may  so  proceed.     For  the  seizing  officer  it  was  so  contended  e«  of  eiw  ; 
that  the  commissioners  have  no  power  under  the  act  to  make  such  an  order  J°™*  nnder 
without  desiring  compensation  to  be  made  to  him,  and  imposing  terms  on  the  f^iJii 
proprietors  for  his  indemnity  and  protection.  terms  be  ira* 

But  the  Court  said,  it  is  not  necessarily  incumbent  on  the  commissioners  to  posed  bj 
engrafl  terms  on  their  order  for  restoration;  though,  if  any  terms  had  been  im- the  order 
posed^  they  must  have  been  complied  with.  ""^  theoffen 

(B)  Op  appeals  from  commissioners  or  justices.  *'• 

I.  Rex  v.  Justices  of  Surrey.  E.  T.  1788.  K.  B.  2  T.  R.  505.  ^°3®^^7« 

In  the  25  Geo.  3.  c.  12.  granting  new  duties,  it  is  provided,  that  all  fines  ^^  noutll 
should  be  sued  for,  recovered,  or  mitic^ated  as  any  fines  are   so   done    by  ony  liesto  the 
laws  of  excise.     In  support  of  an  application   to  the  K.  B.  for  a  mandamus  toseseioni 
compel  the  justices  of  Surrey  to  hear  an   appeal   against  a   conviction  of  two 

*  It  is  suiScieiit  within  the  32  G.  2.  c.  17.  to  IcAve  a  copy  of  the  sain mons  with  a  penoD 
on  the  premiies,  apparentlj  reaidiog  there  ai  a  servant;  see  14  East,  267, 
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from  ft  eon  justices,  it  was  contended,  that  an  appeal  was  virtuallj  given  by  this  clause, 

▼icnon  bj   wliich,  by  reference,  incorporates  all  tlie  remedies  given    by  any  excise  laws, 

ces!  ^°' '     ^^^  ^^^^  ^^^  power  of  appeal  and  mitigating  penalties  are  given  by  some  of  the 

excise  laws.     On  the  other  side  it  was  argued,  that  no  appeal  lies,  but  where 

it  is  given  in  express  words. 

The  Court  said,  it  would  be  endless  to  relate  all  the  acts  that  have  been 
made  upon  the  subject.  But  it  seems  generally,  by  the  whole  tenor  of  the 
acts,  that  no  appeal  lies  from  the  judgment  of  the  justices,  unless  expressly 
given.  Notwithstanding  the  25  Geo.  3.  contains  a  general  clause  of  refer- 
ence to  all  former  excise  laws,  some  of  which  give  such  appeal,  and  incorpor- 
ates all  the  powers,  &c.  provided  by  12  Car.  2.  c.  24.  or  by  any  other  law  re- 
lating to  the  excise  or  inland  duties  under  the  management  of  the  commission- 
ers of  excise  for  managing,  mitigating,  or  adjudging  the  duties  or  penalties 
r  249  ]  granted  by  this  act. 
The  com  2.  Breden  v.  Gill.  E.  T.  1696.  K,  B.   1  Ld.  Raym.  219. 

raissionen        By  statute  12  Car.  2.  c.  23.  certain  impositions  are  given  to  the  king  upon' 
of  appeal     beer,  ale,  and  other  liquors,  for  the  increasing  his  majesty's  revenue ;  and  the 
from  the      forfeitures  and  offences  within  that  act,  which  are  committed  within  the  limits- 
era  of  ex      o^tho  chief  office  of  excise  in  London,  are  to  be  determined  by^  the  commis-. 
cise  moat     sinners  and  governors  of  excise  appointed  by  the  king,  or  the  major  part  of 
examine      them;  or  in  case  of  an  appealy'then  by  the  commissioners  of  appeal  for  regula- 
the  witneaa  ling  that  duty.     By  stat.  15  Car.  2.  an  additional  act  was  made  for  the  better* 
M  de  novo  collecting  the  said  duty,  and  preventing  the  abuses  therein,  by  which  it  was 
proceeT'op  ®"®c^6^>  ^^^^  "o  common  brewer  shall  set  up  or  alter,  any  brewing  vessels,. 
OQ  the  evi    without  notice  thereof  given  to  the  office  of  excise,  or  shall  use  or  keep  anj 
dence  given  private  or  concealed  storehouse,  cellar,  or  other  place  for  the  laying  any  beer, 
before  the    ale,  or  worts  in  casks,  other  than  thosia  used  in  his  common  brewhouse,  and 
commiaaion  which  are  openly  discovered  or  known,  upon  pain  to  forfeit  60^  for  every  tun, 
mji    ex     yo^^  back,  copper,  and  cooler,  set  up,  and  made  use  of  without  such  notice 
given  as  aforesaid.     By  this  statute  ii  is  enacted,  that  berore  an  appeal  shall 
be  made,  the  appellant  is  first  to  lay  down  the  single  duty  of  excise  in  the 
hands  of  the  commissioners,  and  to  give  security  to  the  commissioners  of  ap- 
peals for  the  line  and  forfeiture  which  was  adjudged  against  him,  if  the  judg- 
ment should  be  affirmed  on  the  appeal,  and  likewise  to  pay  double  costs;  bu^ 
if  reversed,  then  the  informer  is  to  pay  double  costs. 

The  plaintiff's  counsel,  in  support  of  an  application  for  a  prohibition,  con- 
tended that,  by  the  la>vs  of  England,  when  an  issue  is  joined  between  the  par- 
ties, it  ought  to  be  tried  by  the  evidence  ot  witnesses  viva  voce^  and  not  by  notes 
or  minutes  of  their  testimony.  That  an  information  was  exhibited  against  him 
before  the  commissioners  of  the  duty  of  excise,  stating,  that  he  was  u  common 
brewer,  and  did  keep  a  private  storehouse,  without  acquainting  the  said  conb- 
missioners  therewith;  whereupon  he  was  found  guilty,  and  that  he  appealed 
from  their  sentence  to  the  commissioners  of  appeals,  before  whom  the  inform- 
er did  produce,  as  evidence,  the  minutes  taken  before  the  commissioners  of 
excise,  and  that  the  witnesses  who  gave  evidence  th^re  were  still  alive;  which 
minutes  were  allowed  as  evidence  by  the  commissioners  of  appeals,  &c. ;  and 
now  the  question  was,  whether  a  prohibition  should  be  granted,  directed  to 
them  not  to  admit  such  evidence.  The  defendant's  counsel  argued,  that  where 
a  jurisdiction  is  created  bv  aot  of  parliament,  which  gives  an  appeal^  that  must 
be  the  last  resort,  and  in  that  case  this  Court  may  command  them  to  execute 
their  power,  but  cannot  reform  their  judgment. 

Per  Cur.  The  common  law  does  not  require  that  witnesses  shall  be  exam- 
ined viva  vocCy  but  where  the  trial  is  by  jury.  Tlfese  depositions  were  taken  in 
court,  where  the  evidence  is  entered,  and  when  that  is  done,  the  party  has  no- 
thing to  do  but  to  appeal  from  an  injury,  supposed  to  be  done  by  an  inferior 
court;  and  it  is  very  fair  to  transmit  that  evidence  which  was  given  before  them, 
and  upon  which  they  gave  their  judgment.  But  here  the  statute  expressly  di- 
rects, that  the  commissioners  shall  proceed  by  the  oath  of  witnesses,  or  the 
confession  of  the  party;  and  therefore  the  commissioners  of  appeals  have  pow- 
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er  to  administer  oaths  ^c,  and  must  examine  the  witnesses  dt  novOy  and  not   f  250  1 
admit  the  depositions  taken  before  the  commissioners  of  excise. — ^Kule  ab- 
solute. 

3.  Rex  v.  Commissioners  of  Excise.  Appeal.  T.  T.  1814..K.  B.  3M.  & 

S, 133. 
Against  a  conviction  by  commissioners  of  excise  there  was  an  appeal;  and,upon 
the  hearing  of  the  appeal,  the  defendant  proposed  to  swear  and  examine  witnes-  ^^  ^'^ 
ses  who  had  not  been  produced  on  the  original  hearing  before  the  commissioners  ^^.™^^  ^J^ 
of  excise,  and  being  objected  to  as  inadmissible  by  the  respondent,  the  case  jj^moiiy  of 
came  before  this  court  on  a  mandamus^  when  the  Court  said:  tho  objection  is,  witnaMi 
that  the  statute  Id  Car,  2.  c.  11.  mulcts  the  prosecutor  in  double  costs,  in  case  not  prodatf 
the  conyiction,  upon  a  hearing  of  the  appeal,  shall  be  reversed;  and  though^  befora 
the  prosecutor  might  be  well  warranted  in  reciting  the  appeal  upon  the  origin-  'I*®  eomniis 
al  case,  yet  the  appellant,  if  allowed  to  produce  such  testimony,  might  make  JJ^*" 
out  a  new  case,  which  the  prosecutor  could  not  foresee,  and  therefore  could 
not  defeat.     But  in  answer,  the  prosecutor  is  a  mere  volunteer,  and  should^ 
first  of  all,  well  ascertain  that  he  is  justified  in  prosecuting;  if  he  does  not,  he 
volutarily  exposes  himself  to  all  the  inconveniences  to  which  the  want  of  mak-' 
ing  proper  inquiry  subjects  him;  consequently,  the  evidence  tendered  ought 
to  have  been  admitted.  A  connnii 

(C)    Of  removing  the  record  from  the  inferior  to  the  superior  Ju-mentfor 
RisDicTioN,     See  also  tits.  Certiorari;  and  Habeas  Corpus.  "o^  P^yiog 

1.  Anon.  M.  T.  1672.  K.  B.  1  Mod.  103.  wciiodo 

A  justice  of  the  peace  committed  a  brewer  for  not  paying  the  duty  of  excise.  re^^J^J 
The  brewer  being  brought  into  court  by  habeas  corpus.  The  Court  said:  the  habeas  c^ 
12  Car.  does  prohibit  the  bringing  of  a  certiorari^  but  not  a  habeas  corpus,        pus* 

2.  Regina  v.  Potter.  T.  T.  1702,  K.  B.  2  Ld  Raym.  937;  S.  C.   1  Salk. 

\AQ  And  a  a4  * 

An  indictment  was  preferred  against  the' defendants  before  justices  of  peace,  ^^""^^^^ 
on  Stat.  12  Car.  2.  cap.  24.  for  assaulting  and  beating  a  custom-house  officer,  certiorari' 
On  a  traverse  of  the  indictment,  the  defendants  were  convicted;  but  before  to  removt  a 
judgment  was  given,  they  obtained  a  certiorari  to  remove  the  record  of  convic-  conviction 
tion.     The  attorney-general  moved  for  a  p'ocedendoy  for  they  cannot  remove  JP<>"  *"*  ^ 
the  record  of  conviction  only;  for  by  that  means,  they  prevent  the  justices  from  f™°l-^ 
giving  judgment :  they  ought  to  stay  till  judgment  is  given,  and  then  hring  ^^^  J|^,  ^ 
their  writ  of  error.     There  is  a  capias  out  against  the  defendants  to  bring  them  yerdiet  for 
in;  for  the  justices  cannot  give  judgment  and  set  a  fine  on  them  in  their  ab-tha  crown^ 
sence,  unless  they  appear,  any  more  than  this  Court  can,  as  was  held  in  the  *n^  before 
case  of  Mead,  the  quaker,  on  the  Conventicle  Act.     The  defendant's  counsel  J°5*^^K 
argued,  that  such  certiorari  had  been  allowed  to  remove  records  of  convictions,    ^  •' 

and  that  a  certiorari  was  the  only  method  in  this  case;  for  a  writ  of  error  does 
not  lie  here  any  more  than  on  a  conviction  before  justices  by  virtue  of  any  par- 
ticular authority.  Per  Cur,  Without  question  we  may  award  a  certiorari 
aAer  conviction,  and  before  judgment,  though  it  be  founded  on  an  indictment/ 

(D)  In  the  superior  court. 
(a)  By  action.* 
(b)  By  indictment.     See  alsopos/,  tit.  Indictment. 
1.  Rex  v.  GiBBs.  M.  T.  172-i.  K,  B.  8  Mod  58.  the  iadiet 

The  defendant  was  indicted  for  selling  beer  without  paying  the  duty,  and  meat  moei 
found  guilty.     A  motion  was  made  in  arrest  of  judgment  on  two  grounds:  Ist.  be  eeruia 
That  thi  indictment  was  insufficient,  because  it  set  forth  that  the  defendant  "*?  the 
sold  beer  without  paying  the  duty;  but  did  not  show  to  whom,  or  at  what  time™J*®*  "•* 
it  was  to  be  paid,  nor  what  quantity  of  beer  he  sold,  and  consequently  a  con-      * 
viction  on  such  an  uncertain  indictment  cannot  be  pleaded  to  any  other  for  the 
same  offence;  neither  can  the  defendant  make  any  tolerable  defence  to  such 
an  uncertain  charge:  2dly,  That  in  criminal  cases,  the  utmost  certainty  is  re- 
quired; therefore  the  quantity  of  the  offence  should  have  been  set  forth  in  the 

*   AH  the  revenue  statates  proyide  the  remedy  for  recovering  the  penalty  inflicted  by 
tion  of  debt;  tee  High  on  Excite,  810;  and  post,  tit.  Penal  Statates, 
VOL.  IX.  21 
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And  not  (U  indictment,  so  as  a  conviction  thereon  might  have  been  a  bar  to  all  other  ac- 
acribe  the  ^jQjjg  ^^^  prosecutions  for  the  same  offence;  and  for  this  reason  the  judgment 
wjiclo  »8     ^^j^g  arrested. 

™^J^  2.  Rex  v.  Giebs.  H.  T,  1T3 1.  K.  B.  1  Stra.  497. 

ties;  This  was  an  indictment  for  selling  divers  quantities  of  beer.     On  objectbn. 

But  the        the  Coort  held  it  too  general. 

mode  3.  Rex  v.  Steventon.  E.  T.  1802,  K.  B.  2  East,  362. 

of  proceed  .pj^jg  ^^g  ^^  indictment  for  persuading  a  witness,  summoned  by  commb- 
c"*formaU  sioners  of  excise  to  give  evidence  on  an  information  before  them-,  for  removing 
tieaio  beob  wax  candles  from  tlK>  place  where  manufactured  before  they  bad  been  eharg- 
served  intan  ed  with  the  duties  or  condemned,  not  to  attend.  It  did  not  state  the  issuing 
indictment  of  process  against  the  original  defendant,  or  the  joining  issue  on  the  informa- 
relative  to  ^^^^  recited;  neither  did  it  allege  that  the  original  information  was  prosecuted 
the  excise  ]jg(»Qj.g  ^^^  commissioners  by  name,  nor  averred  it  to  have  been  before  three 
■ot  be  p^r  or  more  of  them,  according  to  stat,  1  G.  2.  a.  2.  c,  16.  These  circumstances 
ticalarised  were  relied  upon  as  objections  to  the  present  indictment.  It  was  also  conten-* 
[  252  ]  ded,  that  in  reciting  such  prior  information  alfeged  to  have  been  made  within 
in  a  colla  three  months  after  the  offence  committed,  according  to  th«  stat.  I  W.  &  M . 
teral procee  ^5  61.  s.  13.  it  was  essential  to  stale  notice  thereof  to  the  ortgintil  defendant 
duig  con  within  a  week,  as  was  directed  to  be  given  by  the  same  statute.  These  ob- 
therewitb.  jections  the  Court  did  not  enter  into,  as  they  allowed  they  had  been  salisfac-^ 
An  informa  torily  answered  at  the  bar. 

tien  laying  (c)  By  informalion.     See  also  posty  tit.  Information, 

iheoflence  I.  jReed  V.  Tramid.  E.  T.  1719.  Ex.  Bunb.  42. 

••before  ex  ^^^  information  for  importing  brandies,  and  landing  the  same  without  paying 
Icc.^aeemi  ^^®  duties,  laid  the  offence  to  be  between  such  a  dny  and  ante  exhibitionem  fct*- 
good.  i<<9  inforinationis,  but  only  "  before  the  exhibiting,"  «!^c.     On  motion  in  arrest 

Bot  where  of  judgment,  the  Court  thought  it  suflicientty  certain. 

it  stated  2.  Baldwix  v.  — .  M.  T.  1719.  Ex.  Dunb,  49". 

h  *  ^A         ^"  ^  seizure  of  tea,  the  information  alleged  that,  between  such  a  day  and 
■uch'aday"*^®  day  of  exhibiting  the  information,  the  tea  was  imported,  &c.     The  Court 
things  were  ^^^^  this  to  be  bad;  for  the  day  of  the  seizure  would  have  been  excluded,  there 
imported,    being  no  fraction  of  days;  but  on  motion,  an  amendment  was  permitted, 
an  amend  3.  Hold  EN  v.  Broad.  H.  T.  1719.  Ex.  Bunb.  56. 

luent  was        'p|jQ  informer  in  this  case  died  pending  the  information;  and  upon  motion^ 
If  Uie* infer ^^®  Court  gave  leave  to  make  a  re-seizure, 
mer  dies,  a  4.  DoE  v.  Cooper.  E.  T.  1719.  Ex.  Bunb.  44. 

reseisare  An  information  was  exhibited  for  importing  brandy  in  unsizeable  casks;  and 

will  be  or     (^q  question  was  upon  the  8  Anne,  c,  7.  whether  they  should  be  forfeited,  or 
l/nderan  in  P^^  duty;  and  though,  by  the  4  <^  5  W.  &.  M.  c.  5.  they  shall  be  forfeited,  or 
formation    the  value,  yet  three  Barons,  against  Montague,  B.  gave  judgment  that  they 
for  import   should  pay  duty. 
Mig  bran       dy  in  nnsizeable  casks,  tbej  may  be  redeemed  on  payment  of  the  dntj. 

f  253  ]  (d)  Evidence.* 

The  eom  ^  1.  Abery  v  Dickenson  M.  T.  1755.  K.  B.  Sayer.  250. 

Btssioners'  Qn  motion  for  a  rule  to  inspect  and  take  copies  of  the  commissioners^  books^ 
not  evi"*  it  appeared  that  the  defendant  was  an  officer  under  the  commissioners,  and 
d'eocenn  t^at  this  was  trespass  against  him.  The  Court  said:  as  the  commissioners 
less  thej  are  not  parties  to  the  action,  the  plaintiff  ought  not  to  have  the  inspection 
are  parties,  prayed. 

So,  tbe  ens  .^-  Benson  y.  Port.  M.  T.  1748.  cited  in  High  on  Excise,  333. 

torn  honse  This  was  an  action  on  a  policy  of  insurance.  The  defendant  applied  for  a 
books  are  rule  to  inspect  books  of  the  custom-house,  intending  to  controvert  the  plain- 
only  evi  tiff's  interest,  alleging  that  these  books  were  of  a  public  nature  wherein  every 
the  ^ma!ter^  Subject  was  interested,  as  he  had  paid  duties  to  the  Crown,  and  entered  mor- 
tOQching  a  *  ^^^^  information  or  action  be  bronght  on  a  penal  statate,  and  there  is  another  statn'e 
rabjeet  con  ^^»<^h  exempts  the  party  from  the  penally  if  he  plead  the  general  issae,  he  cannot  give  tbe 
tained  in  '^'  ^^^ '°  evidence,  alihoogh  it  be  in  tbe  nature  of  a  proviso;  for  not  being  in  the  saoieacl 
Ibt  booki.    ^bi*^  P^««  (be  penalty,  it  onght  to  be  pleaded;  sm  2  Rel  Ab.  6g8.  pL  18. 
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chaiidize   in  those   books:  but  as  the  question  in  the  cause  was  not  touch*  On  an  infor 

ing  the  'subject   matter  contained  in  the  books,  the  Court,  therefore,  refused  "'*^'°"  ^^ 

the  rule.  f,^,^*  j|j[  ^* 

3.  Attorney-General  V.  Hattont.  H.  T,  1728,  Ex.  Bunb.  262.  dence  mar 

laformalioci  in  debt  for  the  duties  of  goods  imported  in   May,   1727.     Evi-  be  given  to 

'^ence  being  offered  to  prove  several  importations,  at  several  times,  it  was  ob-  prove  seve 

jected,  forth«  defendant,  that  as  only  one  importation  was  laid  in  the  informa-  '^l  import* 

tion,  the  plainttfT  ought  not  to  be  permitted  to  give  in  evidence  more  than  one  V^""  *^*  <*" 

importation,  though  it  was  admitted  that  the  plaintiff  was  not  confined  to  Any^i^^^, 

particular  time.     And  the  objection  was  over-ruled.  a  ,i  '  - 

'  4.  Attorney-General  v.  Weeks.  M.  T.  1724.  Ex.  Bunb.  224.  dencrofim 

The  question  was,  whether  the  plaintifif  could  be  permitted   to   give  in  evi- portationa 

deace  importations  at  any  time  before  the  day  laid  in  the  information.  may  be  giv 

The  Court  resolved  that  this  might  have  been  made  easy  to  the  defendant  ©n  previoot 

by  application  to  the  Court,  who  would  have  made  an  order  confining  the  evi-?**  ^{J®  ?*/ 

dence  to  a  certain  time,  and  said  that  the  case  in  Cro.  Eliz.  660.  was  not  law,  mjiion'** 

the  day  not  being  material.  thoQ^h'tht 

Court,  ott^applacation,  will  order  it  to  be  confined  to  a  certain  time.  r  054  1 

5.  RuKSEN  V.  Sanford.  H.  T.  1724.  Ex.  Bunb.  IDl.  The^purcha 
On  an  Information,  the  defendant  gave  in  evidence,  that  he  bought  the  wines  ser  or  cob 

of  boy.8^  who  had  purchased  them  at  the  custom-house,  as  being  condemned  demned 
vines.  It  was  objected,  that  the  condemnation  ought  to  have  been  pleaded,  eooda  ia 
or  at  least  produced  in  evidence.  to  nro*" 

But  the  Court  said:  as  the  defendant  is  a  third  person,  and  bought  them,  jjjj^g^jjj^m 
it  would  be  hard  to  put  him  to  show,  and  much  more  to  plead,  the  condem-  nation. 

nation.  On  an  infor 

6.  String  v.  Fasting.  M.  T.  1725.  Ex.  Bunb.  203.  mation  for 
On  an  information  for  importing  brandy  in   unsizeable  casks,  the  defendant  importing 

produced  the  master  of  the  vessel  as  a  witness,  but  he  was  objected  to  because  brandy  in 
lie  was  liable  to  100/.  penalty  for  breaking  bulk,  under  14  Car.  2.  and  t^ere- "]J^J]^**  j^^ 
fore  interested.  And  of  that  opinion  was  the  Chief  Baron;  be,  however,  re-m„(eV  of 
served  the  point.     And,  on  the  case  coming  before  the  Court,  they  concurred,  the  vessel 

7.  Fuller  v.  Jackson.  M.  T.  1723.  Ex.  Bunb,  140.  cannot  be 
On  an  information  for  importing  teas   from  Ostend,  not  being  the  place  of^  witness.* 

Iheir  growth,  &c,  contrary  to  the  Navigation  Act.  The  master  of  the  ship  was  dOi,the  maa 
called  as  a  witness  for  the  defendant,  but  was  rejected,  the  ship  being  ^^r^^'*"  p^tcnt'on™ 
ed  as  well  as  the  goods  by  the  fault  of  the  master,  who  thereby  became  respon-  J„  informa 
•ibie  to  the  owners.  tion  for  im 

X  RELATIVE  TO  THE  COSTS  CONNECTED  WITH.t         porting  teat 
1.  Audley  v.  Wells.  M.  T.  1676.  K.  B.  3  Keb.  767.  from  Oa 

It  was  resolved  upon  the  \o  Car.  2.  c.  1 1,  s.  19.  that  the  person  in  whose  Tb^perron 
name  an  information  is  exhibited  before  the  commissioners  of  excise  shall  be  j^  ^jfo,^ 
deemed  the  original  prosecutor,  and  on  appeal  liable  to  the  double  costs  given,  n-^m^  ,boia 
though  it  mav  appear  that  another  person  was  the  real  prosecutor.  formation  is 

21.  Attorxey-General  v.  Munn.  H.  T.  1748.  Ex.  Parker,  92.  exhibited  is 

On  an  information  by  a  custom-house  officer,  on  the  12  Geo.  1.  c.  28.  thel«i*jl«  to 

.  .  .         .  ,  U1JJ.  costs,  tno' 

•  Where  there  are   several  defendants   in  one  information,  and  a© me  haye  pleaded  not  ^^^^  ^^^^  ^^^^1 

gniltj,  ttie  Attorney   General  may  enter  a  non-pros  as  to  thera,  and  thereby  make  them  pjog^cntor. 

good  witnesses',  see  12  Mod.  40.  *  . 

t  It  is  enacted  by  the  28  Geo.  S.  c.  87.  s.  24.  that  •«  in  c^se  any  information  or  suit  shall 
be  eomnienced  and  brought  to  trial,  on  accoant  of  the  seizure  of  any  goodd,  wares,  or  mer- 
chandixe,  seized  as  forfeited,  by  yirtae  of  any  act  or  acUof  Parliament  relating  to  his  Ma- 
jenty's  revenues  of  castoms  or  excise,  or  of  any  ship',  vessel,  or  boat,  or  of  any  horse,  cat- 
tie,  or  carriage,  used  or  employed  in  removing  or  carrying  the  same,  wherein  a  verdict 
•hall  be  found  for  the  claimer  thereof,  and  it  shall  appear  to  the  judge  or  court  before  whom 
the  same  shall  be  tried  or  heard,  that  there  was  a  probable  cause  of  seizure,  the  judge  or 
coart  shall  certify  that  there  was  a  probable  cause  for  making  such  seizure;  and  in  such 
case,  the  claimant  shall  not  be  entitled  to  any  costs  of  suit  whatsoever. 

And,  by  s.  23.  of  the  same  statute,  persons  employed  in  the  execution  of  the  laws  01  the 
reveone,  saing  for  any  thing  done  in  pursuance  of  the  acts  relating  to  the  customs  or  excise, 
mn  eatitled  to  treble  coats  on  a  verdict  for  the'defendant,  or  a  nonsuit  or  diseontinuancc  on 
•  jodgmeat  against  the  plaintiff  on  demurrer. 
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[  255  ]  defendant  claimed  the  property,  and  gave  security  to  answer  costs,  pursuant 
Under  8  to  the  8  Anne,  c.  7.  A  verdict  being  found  for  the  King,  the  attomey-gene- 
Anne,  the  |.q1  moved  that  the  deputy  remembrancer  might  tax  the  bill  of  costs  delivered 
attorney-ge  ^^  ^j^^  defendant's  clerk,  in  court;  and  that,  after  that,  the  recognizance  might 
well  afl'tbe  ^®  P"^  ^"  force.  It  was  argued,  for  the  defendant,  that  the  8  Anne  was  only 
officer,  is  eD  intended  to  indemnify  the  officer,  and  did  not  extend  to  the  crown.  But  tbo 
titled  to       Court  were  of  a  different  opinion. 

coBts.  3.  Sullivan  v.  Montague.  H.  T.  1778.  K.  B.  1  Doug.  106. 

where  there  Qq  ^n  information  in  the  Vice-Admiralty  Court,  at  Quebec,  sentence  was 
Ibr'the'"*'*  pronunced  against  Sullivan,  a  ship-owner,  as  forfeited,  whereupon  he  appealed 
Kins.  ^^  ^^®  superior  court  of  Admiralty,  at  Halifax,  where  the  sentence  was  rever- 

A  certifi      ^®^'     ^^  ^^^  defendant's  return  to  England,  Sullivan  brought  the  present  ac<^ 
eate  nnder  tion  of  trespass;  and,  at  the  trial  before  Lord  Mansfield,  the  fact  of  the  tre9- 
the  19  Geo.  pass  being  proved,  the  defendant  produced  the  record  of  the  proceedings  on 
2..  or  4  Geo.  the  appeal  in  the  court  at  Halifax,  on  which  was  indorsed  a  certificate  of  the 
8.  that  there  jy^gQ   ^f  ^^j^j   court,   that  there   was  a   probable  cause   of  seisure.      The 
JUlg  JJ[°gg  sentence  of  the  Court  at  Halifax  bore  date  in  May,  1776.     The  certificate 
of  leizare,   indorsed  upon  it  was  dated  thirteen  months  later,  viz.  21st  of  June,  1777,  which 
maybe        was  posterior  to  the  commencement  of  the  present  action.     The  counsel  lor 
granted  at  a  the   defendant   insisted  that   this   certificate  was  a  bar  to  the  action,  and 
period  snb  that  the  plaintiff  must  be  nonsuited.     For  the  plaintiff  it  was  answered,  that 
the°lria\  *°   *^®  certificate  ought  to  have  been  made  at  the  time  when  the  sentence  was 
and  ont  of  pronounced.     The  jury  found  a  verdict  for  the  plaintiff,  but  subject  to  the  opi- 
^oart.*        nion  of  the  Court,  as  to  the  effect  of  the  certificate.     A  rule  having  been  ob- 
tained to  show  cause  why  a  nonsuit  should  not  be  entered,  two  questions  were 
made.     First,  whether  the  certificate  could  have  been  granted  even  at  the 
time  when  the  sentence,  en  the  appeal,  was  pronounced?     Second.  Whether 
it  could  be  granted  so  lon^  after  the  sentence  }     It  was  supposed,  at  the  trial, 
that  the  certificate  had  been  grjnnted  under  the  16th  sect,  of  the  statute  efthe 
19  of  Geo.  2.  c.  34.  which  consists  of  two  branches.     1st,  "  In  case  any  in- 
formation shall  be  commenced  and  brought  to  trial,  on  account  of  the  seizure 
of  any  ship,  as  forfeited  for  illegally  carrying  goods,  or  of  any  wool,  goods, 
wares,  or  merchandizes,  as  prohibited  or  uncustomed,  or  illegally  carried  or 
exported,  or  intended  or  attempted  to  be  exported;  or  as  illegally  relanded  af^ 
[  256  ]  ter  having  been  shipped  or  exported,  upon  debenture  or  certificate,   wherein 
a  verdict  shall  be  found  for  the  claimer  thereof,  and  it  shall  appear  to  the  judge 
or  Court  before  whom  the  same  shall  be  tried,  that  there  was  a  probable  cause 
of  seizure,  the  judge  or  Court  before  whom  the  same  shall  be  tried,  shall  cer- 
tify on  the  record  that  there  was  a  probable  cause  for  the  prosecutor's  seizing 
the  said  ship  or  goods;  and,  in  such  case,  the  defendant  shall  not  be  entitled  to 
any  costs  of  suit  whatsoever,  nor  shall  the  persons  who  seized  the  said  ship  or 
goods  be  liable  to  any  action  indictment,  or  other  suit,  or  prosecution,  on  ac- 
count of  such  seizure."     2nd.  "  And  in  case  any  action,  indictment,  or  other 
prosecution,  shall  be  commenced  and  brought  to  trial  against  any  person  or 
persons  whatsoever,  on  account  of  the  seizure  of  any  such  ship,  or  of  any  wool, 
goods,  wares,  or  merchandizes,   as  prohibited  or  uncustomed,   or  as  illegally 
carried  and  exported,  or  intended  or  attempted  to  be  exported,  or  illegally  re- 
landed  as  aforesaid,  wherein  a  verdict  shall  be  given  against  the  defendant  or 
defendants,  if  the  Court  or  judge  before  whom  such  action  or  prosecution  shal} 
be  tried,  shall  certify  on  the  said  record,  that  thejre  was  a  probable  cause  for 
such  seizure,  then  the  plaintifl",  besides  his  ship  or  goods  so  seized,  or  the  va- 
lue thereof,  shall  not  be  entitled  to  above  two-pence  damages,  nor  to  any  costs 
of  suit;  nor  shall  the  defendant  in  such  prosecution  be  fined  above  one  shilling." 
At  the  trial,  Lord  Mansfield  was  applied  to,  to  certify  under  the  second  branch 
*  A  judge's  certificate  that  an   officer  had  a  probable  caose  for  seizing  goods,  does  not 
oxtend  to  injuries  accompanying  such  seizure,  so  as  to  prevent  the  plaintiff  from  recovering 
damages  and  osts;  Buldan  v.  Tankard,  II.  Bl.  28.  abridged  ante,  p.  240.     If  an  officer 
pay  money  into  court  on  an  action  duly  instituted  against  him,  instead  of  tendering  bmends 
before  an  action  brought,  he  shall  Only  recover  single  costs,  although  a  verdict  be  found  for 
him;  Collins  v.  Morgim,  !  II.  Bl.  244.  abridged  ante,  p.  237. 
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of  the  clause,  but  his  lordship  refused,  being  of  opinioii  that  the  case  was  not 
within  it,  for  that  it  only  related  to  cases  where  there  had  never  been  a  con- 
demnation.^ When  the  argument  came  on  a^ain,  it  appeared  that  by  a  clause 
in  the  statute  of  4  Geo.  S.  c.  15.  the  16th  section  of  19  Geo.  S.  is  expressly 
extended  to  America,  and  to  cases  where  there  has  either  been  a  verdict,  or 
aentence .  But  it  was  still  insisted :  1  st.  That  the  certificate  could  not  be 
granted  upon  an  appeal;  and,  3nd.  That  it  could  only  have  been  granted  at 
the  time  when  the  sentence  was  pronounced. 

Lord  Mansfield  delivered  the  opinion  of  the  Court: — First.  That  the  judge 
in  the  appellate  jurisdiction  had  a  power  to  certify,  so  that  the  words  and  mean- 
ing of  the  statute  of  Geo.  3.  were,  that  wherever  a  sentence  was  pronounced 
the  judge  might  certify.     That  there  could  be  no  certificate  in  the  original 
court,  because  the  sentence  was  in  favour  of  the  defendant;  and  it  would  be^.. 
strange  indeed  if  he  were  to  be  in  a  worse  situation  than  if  that  sentence  had^j^^  officeri 
been  against  him.     Second.  That  the  certificate  might  be  granted  afler  thehadjodg 
trial.      That  there  were  no  words  confining  it  to  the  tinrie  of  the  trial.  ment,  and 

1.  Tye  v.  SAUNDEtts.  E.  T.  1791.  Ex,  1  Anst.  38.  plaintiff 

The  plaintiff  against  whom  excise  officers  had  recovered  refusing  to  pay  the  ^^  iak«tt 
treble  costs,  a  capiat  ad  satlsjaci^^ndum  issued,  he  was  taken  in  execution.    On  i^^j^'lbr" 
a  review  of  the  taxation,  the  treble  costs  were  disallowed,  and  he  was  thereup-  costa,  and 
on  discharged,  being  then  taken  in  execution  for  the  single  costs.   On  motion,  it    [  057  | 
was  contended  that  he  had  already  been  in  custody  for  the  same  duty,  and,  discharged 
having  been  discharged,  could  not  be  again  taken.     But  the  Court  said:  afler  <>"*  review 
granting  the  order  for  reviewing  the  taxation,  the  effect  of  the  former  capias^*  ^  ^f* 
was  suspended,  and  as  the  single  costs  were  not  then  taxed,  there  was  no   °  j.^°u 
ground  for  detaining  him  then;  but,  if  the  single  costs  had  been  taxed  before  fajfen  in%x 
ilia  discharge,  he  should  have  been  detained  till  paying  them,  and  a  discharge  ecacioa 
then  would  have  prevented  his  being  again  taken.  again. 

XrCOmrnUnCtatfOtl.  where  an 

ACHERLET  V.  PaRKINSON  AND  ANOTHER.    H.  T.   1815.    K.  B.    3  M.  Ik  S.    410.  ^j^l*'**** 

This  was  an  action  on  the  case  against  the  vicar-general  of  a  bishop  and  his^^^^jg^f^^ 
surrogate,  for  excommunicating  plaintiff  for  contumacy,  in  not  taking  upon  him  tion  over 
administration  of  an  intestate's  effects,  to  whom  the  plaintiff  was  next  of  kin,  the  anbjeet 
and  had  intermeddled  in,  and  possessed  himself  of  the  goods,  &c.     Plea,  not  «>atier  of  a 
guilty.     Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  J."'^'.?®  V^ 

*  Bot,  by  tbe  expreaa  words  of  the  second  branch  of  the  a.  24,  of  the  28  Geo.  8.  e.  87.    i   ^g  i 
a  certificate  that  there  was  a  probable  caase  for  seizing  a  ship  or  goods  as  contraband,  may  u-j:  e«com 
be  granted,  whether  any  information  have  been  brought  to  trial  to  condemn  the  »fl»»e^^pjg^j 
*r  not*  ±     " 

t  By  52gGeo.  3.  127.  for  ihe  better  regulation  of  the  Ecclesiastical  Courts  in  England,  it  Jy*  altho^' 
is  enacted  that,  after  passing  the  act,  cxcommunicswion  together  with  all  proceedings  follow-  ^l* 
iDg  thereupon,  shall  in  all  cases  (except  those  afler  specifiGd  in  iho  act)  be  discontinued ;  and  1-.,^^  ^r 
that  in  all  cases  cognizable  in  the'  Ecclesiastical  Courts,  when  any  person  duly  cited  to  ap-  f^ 

pear  in,  or  required  to  comply  with  the  orders  or  decrees  (as  well  final  as  interlocutory)  of,  ^.®™™''°>®* 
any  Ecclesiastical  Courts,  shall  refuse  to  appear  or  to  obey  such  order  or  decree,  or  when  any   *  °  ^^ 
person  shall  commit  a  contempt  in  the  face  of  such  Court,  no  sentence  of  excommunication  j^^^l   j-  "^ 
shall  be  given  or  pronounced  ;  but  instead,  the  judge  shall  pronounce  such  person  contuma-  ^'"^^^^' 
eiods  and  in  contempt,  and  witiiin  ten  days  shall  signify  the  same  into  Chancery  in  a  form  ®°^*  ^®  Pf® 
annexed  to  the  act  as  hath  heretofore  been  done  in  signifying  excommunications,  and  there-  ®®®°*"6* 
upon  a  writ  de  contumaco  capiendo  (in  form  annexed  to  the  act)  shall  issue  out  of  Chance-  J*'^"*^"  wera 
ry,  directed  and  returnable,  and  of  like  force  as  the  former  writ  de  excommunicato  capiendo;  *°  them 
and  upon  the  appearance,  or  obedience,  or  submission  of  the  party,  the  ecclesiastical  judge  selres  erro 
shall  pronounce  him  absolved   from  tho  contumacy,  and  shall  order  him  to  be  discharged,  neons* 
The  jurisdiction  of  Ecclesiastical  Courts  to  excommunicate  is  reserved  in  definite  sentences, 
&c.   pronounced   as  spiritual  censures  for  oifencos  of  ^ecclesiastical  cognizances.     But  it 
provided  that  no  person  so  pronounced  excommunicate,  shall  incur  any  civil  penalty  or  inca- 
pacity whatever,    except  such  imprisonment,  not  exceeding  six  months,  as  the  Ecclesiasti- 
cal dourt  shall  direct,  and  which  sentence  shall  be  signified  into  Chancery,  and  thereon  the 
vrrit  de  excommunicato  capiendo  shall  issue  and  he  forwarded,  and  tho  party  be  kept  inrcus- 
tody-  for  the  term  directed,   or  until  absolved.     The  like  enactments  were  made  as  to  Ire- 
land by  statute  54  Geo,  3.  c.  58. 

The  ancient  decisions  are  inserted  in  this  note,  as  they  apply  in  some  particulars  by  anal- 
ogy to  tho  provisions  of  the  statute  in  caaes  of  sentences  of  contumacy.     An  excommuni- 


no  EXCOMMUNICATION. 

following  case: — Ist.  Whether  an  action  on  the  case  would  lie,  as  it  was  ccm- 
tended  by  the  defendants,  that  the  ecclesiastical  judge  had  jurisdiction  to  ex- 
communicate, although  the  citation  ofthe  plaintiff  was  erroneously  conducted. 
2d,  Whether  the  action  would  lie  without  malice. 

Per  Cur,  The  citation  in  the  present  case  must  be  considered  as  a  nullity. 
It  has  left  no  discretion  to  the  party  cited,  but  obedience  to  its  requisitions; 
whereas  it  should  have  given  him  an  electioa  to  show  cause  why  he  should  not 
obev  them.  But  there  is,  in  the  present  case,  nothing  more  than  error  in  the 
performance  ofthe  judge's  judicial  functions.  The  whole  fallacy  ofthe  argu- 
ment lies  in  considering  every  step  taken  in  the  cause  as  an  excess  of  jurisdio- 
tioB,  becAust;  some  s'eps  have  been  erroneously  taken;  whereas,  the  distinc- 
tion is,  that  where  the  subject  matter  is  within  the  jurisdiction,  and  the  conclu- 
sion is  erroneous,  although  the  party  shall,  by  reason  of  the  error,  be  entitled 
to  set  it  aside,  and  to  be  restored  to  his  former  rights,  yet  he  shall  not  be  enti- 
tled afterwards  by  action  to  claim  a  compensation  in  damages  for  the  injury 
done  by  such  erroneous  conclusion,  as  if,  because  of  the  error,  the  Court  had 
proceeded  without  any  jurisdiction.  Malice  forms  no  ingredient  in  the  present 
case;  therefore^  it. stands  on  the  irregularity  of  error  in  the  proceedings  only, 
and  where  that  is  so,  and  the  jndge  has  jurisdiction  over  the  subje.ct  matter, 
the  cases  show  that  no  action  lies. — Judgment  of  nonsuit.  See  Marshalsea 
t  ^^  ]  case,  10 Rep.  7«.  a;  Beaurin  v.  Scott,  3  Campb.  388;  Boraine's  case,  16 
Ves.  348;  3 1  Eflward  3,c  .  11;  Terry  y.  Huntington,  Hard.  480;  Groeveult 
r.  Burwell,  Salk.  396;  I  Ld.  Ravm.  466;  Com.  Dig.  action  upon  the  case, 
A;  Co.  Litt.  133.  b.;  Salk.  15;  Gwinne  v.  Poole,  2  Lutw.  1560,  1572;  Miller 
V.  Scare,  ^  Bl.  Rep.  1145;  4  Burn^s  £.  L.  248,  280,  7th  edit.;  Birch  v. 
Lake,  1  Mod.  185;  2  Inst.  657;  Com.  Dig.  Courts,  p.  15;  Leman  v.  Goulty, 
5  T.  R.  3;  Bull,  N.  P.  73;  Schinnotti  v.  Bumsted,  6  T.  R.  646;  Green  v.  the 

eation  was  in  'hn  niture  of  a  criminal  proceedins;  Re^inn  v.  Cnntuell,  7  Mod.  82.  The 
pari!(hion«rg  nf  a  parish  were  mibject  to  excommunication  for  n  neglect  to  repair  the  church, 
Keginiv.  Div<*n'mT.  1  IVI'id.  19  i;  or  to  attend  divine  nervice ;  Rex  v.  Barnes.  S  Mod.  42. 
So.  hi«hops  w>ir<* IcihSp  to  excommunication;  Res^ina  v.  Watson,  <{  Lord  Rnym*  817.  Bqt 
m  corporation  e  mid  not  he  exrommnnic  ited,  Walwyn  v.  Awberry,  2  Mod.  255;  and  a  sol- 
dier j<i^-»mf<^  «T«  mp*.  Anon.  11  Mod.  171. 

Befov  cxrommtmicntion  a  previows  convietlon  was  ewential ;  Reginnv.  Whiteham,  10 
Mdd.  6.1.  179.  On  non  confnrmi  y  with  a  sentence  of  excommunication^  a  aigntfica^it 
(vvhieh  w.y*  \hf  hishopV  certificrifc  of  the  non-compliance  wi*h  the  sentence)  was  sent  out 
of  the  C.iiirt  of  Clnncerv.  and  thereupon  a  writ  de  excommunicato  capiendo  issued,  (which 
ordered  'he  sheriff  lo  lake  and  imprison  the  offender),  Anon.  10  Mod.  71  ;  after  forty  days, 
l4«r  it  seemn-1,  tfiere  must  have  been  forty  days  between  the  writ  and  significavit ;  ties.  v. 
Dix«,  II  Mild.  172. 

The  writ  issued  out  of  Chancery,  hut  that  court  had  Dothtng  more  to  do  with  it  after  it 
was  sued  out ;   Rex  v.  Thoed,  10  Mod.  351. 

At  common  law,  the  writ  was  general,  without  specifying  the  cause  specially,  except  in 
the  si^nific  tvit;  Rex  v.  Fowler,  *^  S:ilk.  293;  S.  C.  12  Mod.  418.  Rut  afler  the  8  Eliz.  the 
csause  was  required  to  be  expressed,  and  show  the  parly  commorant  in  the  diocese.  Rex  v. 
Digs,  11  Mod.  172;  at  least,  at  the  time  of  the  citation,  Rex  ▼.  P.iyton,  7  T.  R.  1.53;  and 
Mt  forth  the  species  of  the  suit,  Rex  v.  Munnery,  1  Stra.  76 ;  witji  an  addition, '  if  it  were 
for  one  of  the  causes  mentioned  in  the  5  Eliz.  c.  2.3,  Rex  v.  Cantwell,  7  Mod.  82 ;  and  that 
the  offence  was  of  ecclesiastical  cognizance.  Rex  v.  Haynes,  11  Mod.  173;,  but  might  be 
general,  as  for  slander.  Rex  v.  Keat,  2  S^ra.  9'>0;  or  in  a  cause  of  defamation  merely  spirit- 
ual, Rex  V.  Payton.  H.  T.  1797.  K  B.  7  T.  R.  153;  and  might  have  been  in  the  conjunc- 
tive. Rex  v.  Tarfont,  Ca.  Temp.  Hird.  314;  hut  not  disjunctive,  Rex  v.  Fowler,  1  Ld. 
Ravm.  619;  as  inctiHi  dt;f im  iii  ^nis  sive  convicii ;  Rox  v.  Smith,  Stra.  946. 

tf  the  greitcr  in^teid  of  the  le^^orexcommunioition  were  awarded,  it  was  only  a  ground 
of  appeal:  Rox  v.  Payton,  7T.  R.  153.  (By  the  latter,  a  person  was  excluded  from  the 
communion  of  ihc  church  only ;  by  the  former,  from  that  communion,  and  also  from  the 
company  of  th»  fiitliful,  and  iiic  ipiclt.'ttcd  from  performing  any  le^al  act;  see  Jac.  Law 
Diet.  ti».  nxci»niminucTiion.)  Thn  writ  was  lo  be  opened  in  the  presence  of  the  judges, 
and  delivered  lo  the  tthcriff,  Rex  v.  Tiiced,  10  MQd.  3^1  ;  who  inisht  execute  it  on  a  Sun- 
day, Brookbank  v.  Alianson,  12  Mod.  275;  5  Mod.  4.'»0;   Carih.  564;  2  Salk.  62.5. 

To  excommunication  a  misnomer  could  not  be  plH'irled,  Broomficlil's  i  aso  :  I  Mod.  70; 
nor  could  motion  to  quash  be  raido  before  its  return;  Re«?inav.  Si.- David's  S.ilk.  ii.^M.  But 
in  another  case  it  was  Raid  it  nii<^l»l  bo  quashed  h«fore  it  was  doliverod,  Rex  v.  Tliced,  10 
Mod.  35-2;  1  Stra^43;  if  untennhle,  Rex.  v.  Hill,  12  Mod.  519;  S.  C  Salk.  228,  or  super- 
Mded;  Rex  v.  Fowler,  Salk.  293. 

A  Moond  writ  wu  obuinabW,  Bet  t.  Ejr«,  Stra.  1187;  at  wbara  tbapartj  bad  eaeapttdc 
JIai  ▼•  Boeklaady  Stra.  41 3L 
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Hundred  of  Bucclecharch,  1  Leon.  923;  Harmnn  r.  Tappendcn,  1  £8^,555; 
Carlion  v.  Mill,  Cro.  Car.  29!;  Windham  ▼.  Clere,  Cro  Kliz.  130;  Barnar- 
diston  V.  Soacne,  Pollexf.  47^;  Hocking  v.  Mathews,  1  Vent.  86;  Hodaon  t* 
Cooke,  ibid.  369;  Goshin  v.  Wilcock^^  Wils.  307;  53  Geo.  3.  c.  1^27. 

IBVCUSe  OC  IProCert.     See  tit.  Deed. 
S^CfCUttll-     S  t'  tit.  Contract, 

I.  IN  CIVIL  PROCEEDINGS. 

(A)    I.N  GENERAL. 

(a)  Definition  and  nafu re  of,  p.  f;261.     (b)  With  reference  to  the  persons 
who  may  issue  execution,  p.  261.     {c)  Wiih  rt-ftTcnco  to  the  persons  against 
whom  execution  may  issue. 
1st.  In  general. 

1.  Against  defendant  sued  by  a  wrong  name,  p.  261 .     2.  Against  dif!erent 
defendants  for  the  same  debt,  p.  262. 
2d«  In  particular. 

See  tits.  Baron   and  Feme,  Corporations,  Executors  and  Administrators, 
Heir,  Hundredors,  Insolvent  Debtors,  Partners,  Prisoners. 
3d.  Relative  to  a  change  of  parlies,  as  by 

i.  Bankruptcy.  See  tit  Bankrupt.  2.  D^th.  See  tit.  Executor  and 
Administrator.     3.  Marriage.     See  tit.  Baron  and  Feme.  r  ^$0 1 

(d)  With  reference  to  the  cases  in  which  exftcution  may  issue,  p.  262.  (e) 
With  reference  to  the  things  which  may  be  taken  in  execution,  p.  262.  (/) 
With  reference  to  the  court  by  whom  awarded,  p.  262.  (g)  With  reference 
to  the  party  being  estopped  from  suing  out. 

1st.  By  injunction,  p.  262.     2d.  By  agreement,  p.  263.     3d.  By  writ  of  er- 
ror, p.  263. 

(h)  With  reference  to  the  period  limited  for  suing  out,  p.  263^     (t)  With  re* 
fcrence  to  testatum  writs,  p.  264.     (j)  With  reference  to  the  form  of,  suing 
out,  and  mode  of  conducting. 
1st.  Form  of. 

1 .  Must  be  consistent  with  the  judgment,  p.  264.     2.  Not  for  more  than 
the  thing  recovered,  p.  265.     3.  Direction  in,  p.  265.     4,  Teste,  p.  265.     6* 
Return,  p.  266.     6.  Signing  and  Sealing,  p.  266. 
2d.  Suing  out. 

1.  By  what  attorney,  p.  266«  2.  When  h  ave  of  the  court  must  be  obfaiD- 
ed,  p.  266. 

3d.  Mode  of  conducting. 

1.  By  whom,  p.  267.     2.  At  what  time,  p.  267.     3.  In  what  place,  p.  267. 

(k)  \Vith  reference  to  the  time  from  which  it  binds  the  defendant's  property, 
p.  267.  (I)  With  reference  to  concurrent  writs,  p.  270,  (m)  With  reference 
to  successive  writs,  p.  272-  (n)  With  reference  to  an  excessive  levy,  p.  272. 
(o)  With  reference  to  recovering  the  amount  levied,  p.  273.  (p)  With  re- 
ference to  the  discharge  from,  p.  273.  {q)  With  reference  to  the  staying,  p. 
27:) .  (r)  With  reference  to  setting  aside,  p.  274.  (<)  With  reference  to  the 
abandonment  of,  p.  274*  (I)  With  reference  to  the  amendment  of,  p.  274.  («) 
With  reference  to  poundage,  p.  274.  f  2$1  1 

(B)  In  particular. 

See  tits.  Capias  ad  satisfaciendum,  Elegit,  Extent,  Fieri  facias.  Habere  fa- 
cias possessionem,  Levari  fncias,  Venditioni  exponas. 

II.  IN  CRIMINAL  PROCEEDINGS,  p.  274. 

L  IN  CIVIL  PROCEEDINGS. 

(A)  In  orneral. 

(a)  Definition  and  naiurt  of* 

*  Ezecolion  if  the  mode  of  obtaining  the  debt,  or  dameges,  or  other  thing  recovered  by 
the  jodgment;  iee  Bee.  Abr.  tit  Exeeation,  (A.);  Com.  Dig.  tit.  Execotioo,  (A.);  aod  H 
m  eitlisr  for  the  plaiatiff  or  detodsaf    ExecatiOM  sra  Ihnafeldi  lirat»  ibtl  wbkh  alitels 
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If  a  defend  f6)   With  reference  to  iJie  persons  who  may  issue  execution^ 

aot  be  soed  (c)   With  reference  to  the  persons  against  tvliom  execution  may  issue. 

bjrmwrodg  1,^    In  general. 

"f-wir-1  K  gainst  defendant  stied  by  a  wrong  name. 

K  ap  1.  Oak;let  v.  Giles.  M.  T.  1802.  K.  B.  3  East,  167. 

pearance  The  defendant  was  served  with  process  by  a  wrong  christian  name,  and  not 
for  hiai,and  appearing,  the  plaintiff  entered  an  appearance  for  him,  and  served  him  with 
serve  him  .notice  of  declaration  by  his  right  name;  and  proceeded  to  judgment  and  exe-» 
rat*  n  b  ^**  cution.  On  motion  to  set  aside  the  execution,  on  the  ground  that  the  defend- 
1^'riffhi^  ant  never  appeared,  the  Court  refused  the  rule,  because  the  misnomer  ought  ta 
name,  eze   have  been  pleaded  in  abatement. 

cDiipn  may  2.  Crawford  v.  Satchwell.  M.  T.  1744.  K.  B.  2  Stra.  1218.  S.  P.  Smith 
be  iaaaedia  y.  Patten,  E.  T.  1815.  C.  P.  6  Taunt.  115;  S.  C.  1  March.  474. 

that  name.  ip^^  plaintiff  declared  by  the  christian  name  of  Archibald;  the  defendant  jus- 
m^snome^  tified  under  a  capias  ad  saii«/act/jn«lum,  upon  a  judgment  against  Arthur;  and 
be  not  averred  that  the  plaintiff  in  this  action  was  the  same  person  who  was  sued  by 
pleaded,  ex  the  name  of  Arthur, '  On  demurrer  the  Court  held  the  plea  good,  because  the 
ecution  defendant  ought  to  have  pleaded  the  misnomer,  which  should  have  been  done 
may  issue  j^  ^^^  g^g^  action;  and  that  execution  might  be  taken  out  in  a  wrong  name. 
bVwh?cT^  ^'  ^ga^nst  different  defendants  for  the  same  debt.-\ 

ho  is  sued.   W   ^^  reference  to  the  case?  in  which  execution  may  issue.      See  particular 
['262  ]  Heads. 

(c)   With  reference  to  the  things  which  may  be  taken  in  execidion.     See  the  parti-*' 

cular  Writs  of  Execution. 
(/)   With  reference  to  the  Court  by  whom  awarded^     See  also  ante,  tit.  Error, 

div.  I.  (S) 
Vicars  v.  Hatdon.  T.  T.  1778.  K.  B.  Cowp.  843. 
On  error  Per  Cur,     Upon  a  writ  of  error  to  the  House  of  Lords  from  this  Court,  a 

from  K.  B.  transcript  only  goes  up,  and  the  record  is  supposed  to  be  sent  back  again  here;- 
to  Parlia  ^^d  if  the  judgment  be  affirmed,  this  Court  must  sue  out  execution;  and  on  » 
ment,and^  writ  of  error  from  the  Common  Pleas,  though  a  transcript  only  is  removed, 
B  » the  K.   ^^^  Court  may  award  execution. 

B.  may  (g)   With  reference  to  being  estoppedfrom  suing  out. 

award  exe  1 .  By  injunction.^ 

cotioD.t  2.  By  agreement. 

[  263  ]  j^^Q^^  M.  T.   16J>7.  K.  B.   1  Salk.  400. 

A  motion  was  made  to  set  aside  an  execution  on  a  judgment,  on  suggestion 
of  an  agreement  between  the  parties,  made  afler  the  judgment  should  be  oi^ 
the  person;  second,  that  which  seizes  real  property,  or  tho  profit  thereof;  and,  lastly,  that 
which  comprehends  the  goods  or  chattels  of  the  party  chargeable;  see  Bing.  on  Execatiooa,' 
102. 

*  The  party  in  whose  favour  judgment  has  been  given,  should  sue  out  execution  against 
bis  adversary,  who  has  failed  to  recover;  see  Giib.  Exec.  43;  Bing.  on  Exee.  118. 

t  Where  several  actions  are  brought  against  difibrent  parties  for  the  same  debt,  eack 
party  is  liable  to  execution  for  the  whole  debt,  and  the  costs  of  the  action  against  himMlf, 
but  neither  of  them  is  liable  to  the  costs  of  the  actions  against  the  other  defendanta;  we 
Tidd.  1035.  8th  edit. 

X  Generally,  executions  ought  to  be  granted  by  the  same  court  as  that  in  which  judgment 
was  given;  see  Com.  Dig.  Exec.  (I.) 

§  It  was  formerly  holden  that,  if  the  plaintiff  were  restrained  by  injnction  out  of  Chan- 
cery for  a  year,  he  could  not  take  oat  execution  afterwards  without  a  scire  facias;  l^e- 
cause  the  courts  of  law  do  not  take  notice  of  Chancery  injunctions,  as  (hey  do  of  writs  of 
error;  besides,  it  might  be  no  breach  of  the  injunction  to  take  out  exocation  within  tho 
year,  and  continue  it  down  by  virecomes  non  misit  breve,  which  cannot  be  done  in  iba 
case  of  a  writ  of  error.  But  in  a  late  case,  where  it  appeared  that  the  whole  delay  had 
arisen  on  the  part  of  tho  defendant,  by  bill.s  in  Chancery  for  injunctions,  and  by  obtaining 
time  for  payment,  &c.  tho  Court  of  King's  Bench  wero  unanimous  that  the  practice  of  re- 
viving a  judgment  above  a  }ear  old  by  scire  facias  before  execution,  which  was  intended 
to  prevent  a  surprise  upon  the  defendant,  ought  not  to  be  taken  advantage  of  by  one  who 
was  so  far  from  being  surprised  by  the  delay,  that  he  himself  had  been  trying  all  manner  o£ 
methods,  whereby  he  might  delay  the  plaintiif;  and  therefoie  they  discharged  the  rule  for 
seUing  aside  the  execution  with  costs;  2  Burr.  660;  Tidd'  1156.  8th  edit;  and  j)o<t,  tiU 
Judgment,  where  the  cases  relative  to  the  scire  facias  will  be  collected  and  abridged. 
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teuch  and  such  terms.     Per  Cur,  Where  a  judgment  is  confessed  on  terms,  it  A  sabse 
being  in  effect  but  a  conditional  judgment,  the  Court  will  interfere,  and  see  qnent  agree 
the  terms  performed:  but  where  a  judgment  is  acknowledged  absolutely,  and*"^**^  Jf  °^ 
a  subsequent  agreement  made,  this  does  no  way  aficct  the  judgment,  and  the  'o^tLn  up^ 
Court  will  take  no  notice  of  it,  but  put  the  party  to  his  action  on  the  agree-  ob  a  ja^ 
meat;  and  in  this  case  the  agreement  being  only  under  their  hands,  it  is  no  meat  ao 
ground  for  an  audita  qwrda;  and  the  Court  cannot  hold  pica  of  agreement  koowUdg 
on  a  motion.  f  **  **>•<> 

5.  By  wrU  of  error.     Sec  ante,  tit.  Error,  Writ  of.  ^^]^J^  .^  j, 

(h)    IViih  reference  to  the  period  limited  for  suing  out  on  execution.  confesMd 

1.  Thompson  V.  Br  1  STOW.  M.  T.   1742.  C.  P.  Barr.es.  205.  <$iemb/e,  con/ra,  on  tennt: 

Neal  v.  IIamer.  M.  T.   1668;  61  Mod.  20.  Ezecation 

Judgment  was  entered  on  the   11th  and  l^th,  revived  in  Easter  term   ]3ooghttob« 
Geo.  2.,  and  defendant  was  taken  in  execution  in  July,   1741,  and  was  then**fcen  oat 
discharged  by  plaintiff's  consent,  and  a  written  agreement  was  entered   into  ^*'*'*'*  * 
by  the  parties,  that  the  judgment  should  stand  revived  for  12  months.     After  J*"J55Jj* 
more  than  a  year  from  the  last  capias  ad  satisfaciendum  plaintiff  took  out  ^^^' juJirment.* 
cution  again,  relying  upon  the  agreement.    But  the  Court  held  the  agreement  p^o^lo^  im 
to  be  void,  and  made  a  rule  to  set  aside  the  execution  absolute.  action  on 

2.  Richards  v.  Davis.  T.  T.   1737.  C.  P.   1  Barnes,  142.  the  judg 

Motion  to  set  aside  execution  on  ajudijmentin  this  court,  pending  an  action  ">®?*»  «*• 
of  debt  on  the  judgment  in  the  Mayor's  Court  of  the  city  of  Worcester.  I^"J®no?be  tok 
to  show  cause  why  the  plainti:!' should  not  make  his  election.  ^^  ^m 

3.  Rex  v.  East  Grimstead.  M.  T.   1669.  K.  B.    1  Mod.  66.  And  whara 

Per  Twisden,  J.     In  an  action  where  part  goes  by  default  and  the  other  part  goea 
part  istraversed,  you  shall  not  take  out  execution  until  that  which  is  travers-by  defanlt. 

cd  be  tried.  "vew'd"* 

(i)   JVith  reference  to  testatum  tcrlts.     See  particular  heads,  eiw^Uon* 

(j)   With  reference  to  the  form  of  suing  out,  and  mode  of  conducting,  cannoi  btf 

I  st .  Form  of  taken  onl 

1 .  It  must  be  consistent  with  the  judgment.  till  the  tra 

I.  Buxton  v.  Mardin.  M.  T.   1785.  K.  B.  1  T.  R.  82.  ^?"«  *>• 

Defendant  executed  a  bond  and  warrant  of  attorney;  soon  afterwards  ^^^^^^a(*A^ 
was  discharged  under  an  insolvent  act  of  the  12  Geo.  3.  c.  23.     No  proceed- ~,l  J 

ings  were  had  against  him  on  this  bond  and  warrant  of  attorney  for  three  years,  i^^^  ^^^ 
when  judgment  was  entered  up  on  the  bond  and  warrant  of  attorney  and  exe-be  in  eon 
cution  issued.     A  rule  was  obtained  to  set  it  aside.     The  motion  was  granted  formity 
"  that  on  the  34th  and  35th  sections  of  the  12  Geo.  3;  the  first  of  which  declares,  with  the 
the  future  effects  of  insolvents,  (except  clothes  and  tools,  of  the  valUeof  20/.)J?^™*"*> 
are  to  be  liable  as  before  the  act ;  and  that  any  creditor  may  at  any  time  here-  -enaral'*  * 
after  sue  out  execution  on  any  judgment  at  the  time  of  the  act  recovered,  butja^m^Qi 
not  against  his  person,"  Sec.     The  latter  clause  provides,  "  that  any  creditor  wiu  not 
may,  at  any  time  after  the  insolvent's  discharge,  commence  and  prosecute  any  warrant  a 
action  or  suit  against  tJie  prisoner  or  fugitive  for  any  sum  due  at  the  time  of'P*?*'*  •*• 
his  discharge."     This,  it  had  been  contended,  was  neither  a  judgment  reco-  ®°**^"' 
vered  at  the  time  of  the  act,  nor  a  judgment  obtained  on  an  action  commenced 
and  prosecuted  since  the  act.     But  Bullcr,  J.,  observed,  that  this  was  a  spe- 
cial execution  taken  out  on  a  general  judgment.     That  if  the  defendant  chose 
to  avail  himself  of  this  act  of  parliament,  he  must  do  it  by  pleading  it,  when  the 
judgment  must  be  special:  and  if  he  do  not  plead  his  insolvency,  the  judgment 
must  be  general.     But,  at  all  events,  the  execution  must  follow  the  judgment. 
Here  the  defendant  had  no  opportunity  of  pleading  this  act.     If  the  judgment 
had  been  entered  generally  against  the  defendant  before  his  discharge,  no 
special  execution  could  be  taken  out  on  that,  without  first  suing  out  a  scire 
facias. 

2.  Clarke  v.  Clement.  II.  T.   1796.  K.  B.  6  T.  R.  525. 

*   Afler  that  time  it  cannot  regularly  be  taken   out    withoat  reviving  the  jad^mont  by 
9cire  facias  \  seiv-Tidd.  1031.  8th  edit;  undposf,  tit.  Judgment,  under  which  head  all  the 
relative  to  the  revival  will  be  collected  and  abridged. 
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Nor  a  joiat      E.,  one  of  two  defendants,  having  been  taken  on  a  capias  ad  satisjciciendum 

jodgment,    issued  against  both  defendants,  was  set  at  liberty  by  the  plaintiff,  on  an  under- 

•  ««P»f»*«    taking  by  him  to  render  himself  on  a  given  day,  if  he  did  not  in  the  mean  time 

pay  the  debt;  on  which  the  other  defendant,  C.,  moved  that  the  writ  of  capias 

ad  saiisjaciendum  be  quashed.     Tho  Court  held,  that  a  separate  execution  on 

&  joint  judgment  was  irregular. 

2.  JInd  not  for  more  than  the  sum  recovered* 
3   Direction  tn.|  ^  4.    Teste. 
r  265  1  ^-  Gawler  V.  Jolly.  M,  T.   1788.  C.  P.   1  H.  Bl.'74. 

The  writ  -^  '"^®  ^^'^^  obtained  to  show  cause  why  the  proceedings  should  not  be  set  aside 
must 'not  and  the  property  taken  in  execution  restored,  the  writ  being  tested  the  terra 
bear  date  before  judgment  was  assigned.  The  Court  held  the  proceedings  irregular, 
of  a  prior  because  the  execution  was  tested  before  the  judgment  was  signed;  the  course 
*f""h''h  ^^^"S  *^  s"®  ^  ^^'"^^  ^"  vacation  tested  of  the  preceding  term. 
theladg  -'  Parson  v.  Gill.  E.  T.  17C0.  K.  B.  Com.  Rep.  117, 

montia  On  motion  to  set  aside   an  execution,  it  appeared  that  the  judgment  was 

■igned.        signed  as  of  Hilary  term;  that  the  execution  bore  teste  123d  January,  which. 
It  isnsnalij  it  was  insisted,  showed  that  the  execution  was  sued  out  before  the  judgment, 
tested  the         Sedper  Cw\     The  writ  of  execution  may  bear  teste  of  the  preceding  term. 
^Cit:i  eleven  if  the  first  day  of  that  term. 

which  the  3-  Johnson  v.INailler.  M.  T.   1G97.  K.  B.  12  Mod.  247. 

jodgment  is      On  a  writ  of  execution,  bearing  teste  in  vacation.    Motion  to  have  the  same 
entered.       amended,  was  made,  'I  he  case  of  Smith  v.  Harwood,  in  Jones,  41.  and  Dyer. 
^°^  ""•*    129,  were  cited.     But  the  Court  refused  the  application. 
ed  iDvaca  ^-  ^^agner  v.  Langmead.  M.  T.   1796.  K.  B.  7  T.  R.  20. 

tjonj  On  the  27th  of  May,  a  rule  for  judgment  was  given,  which  expired  on  the 

Thongb  it    1st  of  June:  the  defendant  died  on  the  '29th  of  May,  final  judgment  was  sigi*- 
may  be        ed  on  the  2d  of  June,  and  execution  issued  against  the  goods  of  the  defendant 
Boed  oDt  in  on  the  10th  of  June,  in  the  same  term,  but  tested  on  the  27th  of  May,  which 
bewiie"      was  the  first  day  of  Trinity  term,  and  the  day  to  which  the  judgment  had  rela- 
teateasof  *»«"  back;  and  the  execution  was  levied  on  the  llth  of  June.     On  motion  to 
the  preced  set  it  aside,  the  Court  said,  it  is  now  too  late  for  us,  sitting  in  a  court  of  law 
ingterm.     at  tile  close  of  the   18th  century,  to  consider  whether  or  not  legal  fictions 
I  266  "I    should  be  adopted.     In  this  case  we  are  bound  by  a  current  of  authorities,  all 
speaking  the  same  language.    In  every  case  that  has  happed,  it  has  been  held 
that  the  execution  may  relate  back  to  the  first  day  of  the  term,  though  the  de- 
fendant died  before  execution  actually  taken  out,  or  the  execution  issue  in  the 
following  vacation,  unless  something  be  done  in  the  interim  to  show  an  incon- 
gruity in  the  proceedings,  as  was  done  in  the  case  of  Heapy  v.  Parris,  6  T. 
K.  368.     The  plainiiff  entered  up  judgment  in  vacation  against  the  defendant, 
who  died  in  the  preceding  term,  and  issued  execution  against  his  representa- 
If  the  re      ^^®^>  without  reviving  the  judgment  by  scire  Jacias. 
turn  be  ge  5.   Rtiur7i. 

ncral.when  Furtado  v.  Miller.  T.  T.  1756.  C.  P.  Barnes,  213. 

it  ought  to       Rule  absolute  to  quash  an  execution  returnable  on  a  general  return,  instead 
certain,  U^^^*  ^^^  certain,  as  it  ought  to  have  been  without  costs, 
will  be'  ^"   Signing  and  Sealing.^ 

q«ashed.t         *  The  cxecntion  must  be  for  the  specific  amount,  or  thing  recovered  by  the  jadement; 
•ee  1  Areh.  Prac.  K.  B.  283.  j         j    t>         > 

.  tJ^u  ^-^i*  ^J^l"^  °°^  *^^P'^''^  ^"^  satisfaciendum  should  regularly  in  the  first  instance  issue 
to  the  sheriff  of  tho  county  in  which  iho  venue  was  laid  ;  and  nftor  being  returned  by  that 
sheriff,  a  testatum  writ  may  then  bo  sued  out  directed  to  the  sheritf  of  another  county.  But 
an  elegit  levari  facias  or  extent  may,  it  seems,  be  directed  to  the  sheriflT  of  a  different  coun- 
ly  m  the  first  instance.  Upon  judgments  in  the  Court  at  Westminster,  execution  may  issue 
T  :^7«^°' "'°,,!^o""tics  palatine ;  sec  1  Lev.  2o6;  T.  Ravm.  206:  2  Saund.  193;  Cnx 
•  w  1  '  ,  ••  1^'  ^^^'  ^^'  "P'^"  judgments  jrjvcn  in  the  Courts  of  the  Great  Sessions 
m  Wales,  and  m  the  counties  palatine,  any  Court  of  Record  at  Westminster  may  issue  ei- 
ecut^ion  into  any  ather  county  in  En^-Iand;  see  32  Geo.  3.  c.  OS.  s.  1;    Arch.  Prac.   K. 

X  In  actions  by  original,  the  writs  of  exccuticm  must   bo  returnable  on  a  general  return 

I V  ''^.^^^iP"" '^y  ^»"'  on  a  <5ay  certain ;  see  Arch.  Prac.  K.  D.  264. 

^  Id  the  K.  B.  writs  of  e.Tecuiion  need  only  be  sealed ;  2  Tidd.  1037.  8th  edit ;  but  in  tb» 
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2d.   Suing  out, 
1 .  By  what  attorney* 
2.    When  leave  must  be  obtained.^ 
3d,  Mode  of  conducting. 
1.   By  whom. 
Clerk  y.  Withers.  M.  T.  1703.  K.  B.  I  Salk.  323.  [  267  ] 

It  was  resolved,  that  the  old  sherifThas  not  only  authority,  but  is  bound  and'^^.Min* 
compellable  to  proceed  with  the  execution;  for  the  same  person  who  begins J*®^*^  ^^^ 
an  execution  shall  end  it,  although  he  goes  out  of  office  before  the  sale,  ^-c.      execution 

2.  At  what  time.l  „ugt  end 

3.  In  what  place.     See  anlcy  tit.  Error,  p.  76.  it. 

{k)    With  reference  to  the  fimcfiom  which  it  binds  the  defoidanCs  pioperty. 
1.  Rexv.  Wynne.  E.  T.  1719.  Ex.  Bunb.  39. 
A.  B.  distrained  for  rent  due  the  1st  of  November;  an  extent  issued  on  theThe29Cmr. 
I4th  of  November,  under  which  the  same  property  was  seised.     A.   B,  de-^'§^°**  - 
tained  enough  to  satisfy  his  rent.     On  motion  for  an  attachment  against  him,  ]^^^^^  ^"^ 

C-  P.  all  executions  are  required  to  bo  signed  by  the  prothonolary,  and  must  bo  signed  before  crown; 
they  are  sealed;  see  King,  on  Exec.  1!)0;  Tidd.  10:37.  Mh  edit.  And  by  Reg.  Gen.  H.  T.  1822. 
K.  B.  5  B.  &  A.  560  ;  S.  C.  1  D.  &  R.  471;  no  writ  of  capias  ad  satibfacicndum  or  fieri  fa- 
cias to  be  sealed  without  production  of  tfic  judgment  paper,  postcn,  or  inquisition.  And 
the  place  of  abode  and  addition  of  the  party  against  wiioin  any  bailable  mesne  process,  writ 
of  attachment,  fieri  facias,  and  capias  ad  salisfucicndum,  to  bo  indorsed  by  the  attorney 
for  the  p  taint  iff  or  his  agent,  nor  any  judgment  to  be  signed  apon  any  cognovit,  without  such 
cognovit  being  first  produced  to  tlic  clerk  of  tho  dockets,  and  after  taxation  of  the  costs* 
filed  with  him. 

*  A  plaintiff  may  sue  out  execution  by  a  difTcrent  attorney  from  tho  attorney  in  the  cause, 
without  obtaining  an  order  for  changing  the  attorney  ;  sec  2  B.  &  P.  357. 

t  There  are  some  cases,  however,  in  which  execution  cannot  be  taken  out  without  leave 
of  the  Court ;  as  where  in  ac'.ions  on  a  policy  of  assurance,  there  is  a  verdict  for  the  plaio- 
titr  against  one  of  several  underwriter.-;,  and  the  rest  have  entered  into  the  consolidation 
rule,  and  agreed  to  be  bound  by  it ;  sec  post,  tit.  fnsurancc.  We  have  seen,  ante,  tit.  Error, 
that  if  error  abate  by  death,  execution  cannot  be  issued  without  leave  of  the  Court;  and  it 
seems,  that  on  a  writ  of  error  coram  nobis  execution  taken  without  leave  of  the  Court  is  ir- 
regular; Sayer,  166.  So,  where  in  ejcclmcnt  the  landlord  is  permitted  to  defend  on  the 
tenant's  non-appearance,  and  judgmcut  is  thereupon  signed  against  the  casual  ejector,  with 
a  stay  of  execution  till  further  order,  and  the  plaintiff  is  aAorwards  nonsuited  at  the  trial, 
on  account  of  tho  landlord's  not  confessing  lease,  entry,  and  ouster,  the  lessor  of  the  plain- 
tifif  must  apply  to  the  court  for  leuvo  to  take  out  execution  against  the  casual  ejector;  see 
tit.  Ejectment.  The  rule  for  tbis  purpose  is  a  rule  to  show  cau^e  in  the  King's  Bench  ;  hut 
in  the  Common  Pleas,  it  is  absolute  iu  the  first  instance.  And  where  tbcre  is  a  verdict 
against  the  landlord,  on  his  appearing  at  tho  trial,  and  confor^sing  lease,  entry,  and  ouster, 
judgment  may  be  entered  up  thereon,  and  execution  issued  against  him  without  applying  to 
tile  Court.  When  a  verdict  is  taken  pro  forma  at  the  trial  for  a  certain  sum,  subject  to  the 
award  of  an  arbitrator,  the  sum  afterwards  awarded  must  bo  taken  as  if  it  had  been  origin- 
ally found  by  the  jury ;  and  the  plaintiff  is  entitled  to  enter  up  judgment,  and  take  out  ex- 
ecution for  the  amount,  without  first  applying  to  the  Court  for  leave:  see  Tidd.  1034. 
6th  edit. 

%  The  writ  may  bo  executed  at. any  time  before  it  is  returnable ;  ond  even  at  any  time  on 
the  day  on  which  it  is  returnable ;  see  Burr.  812;  although  it  was  formerly  hoi  den,  that  it 
must  have  been  done  before  ilie  rising  of  the  Court  on  the  return-day,  and  not  afterwards; 
see  2  Saund.  101 ;  1  Salk.  321 ;  2  Ld.  Raym.  1449.  But,  by  the  27  Car.  2.  c.  7.  it  cannot 
be  executed  on  a  Sunday. 

^  The  judgment,  and  not  the  writ  of  execution,  binds  tho  lands  of  the  party;  but,  as  to 
his  goods  and  chattels,  they  were  bound  by  the  writ  of  execution  at  common  law  from  the 
time  of  its  teste;  see  Gilb.  Execution,  1'.^,  14. 

This  relation  being  productive  af  great  mischief  to  purchaser^,  was  taken  away  by  the 
statute  29  Car.  2.  c.    3.  s.  16.  which  enacts,  that  "  no  writ  of  fieri  facias,  or  other  writ  of 
execution,  shall  bind  the  property  of  the  goods  of  tho  party,  against  whom  such  writ  of  ex- 
ecution is  sued  forth,   but  fjom  the  time  that  such  writ  shall  be  delivered  to  the  sheriff,  un- 
der-sherilf,  or  coroners,  to  bo  executed;  and  for  the  belter  manifestation  of  tho  said  time, 
the  sheriff,  under-slrcrifl*,  and  coroners,  their  deputies  and  agents,  shall,  upon  the  receipt  of 
any  such'writ  (without  fee  for  doing  the  Bamc),   iiid<)rs.e  upon  tho  back  thereof  the  day  of 
the  month  or  year  whereon  he  or  they  received  tho  same."     But,  neither  before  the  statute 
nor  since,  is  the  property  of  .'^oods  altered,  but  continues  in  tho  defendant,  till  execution  ex- 
ecuted.    The  meaning  of  these  words,  that  "  no  writ  of  execution  shall  bind  the  property' 
but  from  the  delivery  of  tlie  writ  to  the  sheriff,"    &c.  is,  that,  after  the  writ  is  so  delivered, 
if  the  defendant  make  an  assignment  of  his  goods,  unless  in  market  overt,  the  sheriff  may 
tako  them  io  execution  ;  see  2  £q.  Ca.  Ab.  381 ;  1  Ld.  Raym.  252;  4  East,  539. 
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I  268  J  on  the  ground  that,  though  the  extent  was  executed  on  the  1 4th  of  Novem- 
Tberefore,  ber,  yet  it  was  tested  on  the  lOth  ol  October,  from  which  time  tlie  property 
where,  af  ^y^^  hound.  And  of  that  opinion  were  the  Court,  who  held  that  it  took  effect 
^^^^^^^Z^"  from  the  teste. 

fie7i facias   --  ^^^^  v,  Giles.  T.  T.  VMO.  Ex.  8  Price,  293.  S.  P.  Petit  v.  Bensox. 
but  before  Comb.  452. 

Bftle,  the  The  sheriff  liad  seised  the  goods  &.c.  of  a  defendant  under  afienfaciaSj  sued 

•heriff  re  out  on  a  judgnieiit  recovered  at  the  suit  of  a  judgment  creditor,  and  after  the 
ceived  an  geigure  made,  but  beiorc  sale  a  writ  of  extent  in  aid  was  sued  out,  tested  after 
wM  "holden  ^^^^  seisurc,  and  founded  on  a  commis>ion  to  find  debts,  and  an  inquisition  ta- 
that  the  ex  ^^^  thereon  the  sanjo  day  as  the  teste  of  the  extent  was  put  into  the  hands  of 
tent  had  a  the  sherilFto  1)0  executed.  On  the  question  of  priority,  Richards,  C.  B.,  and 
priority.  Graham  and  Garrow,  J3arons,  were  of  opinion,  that  the  extent  attached  upon 
the  goods  so  taken  whilst  remaining  in  the  sheriff's  hands  unsold.  But  Wood, 
B.,  differed  from  the  rest  of  the  Court,  and  held  that,  as  {hcfuri facias  has  been 
Bat  a  differ  j„  fact,  and  in  law,  executed  by  the  seisure,  the  crown  proce-s  coming  to  the 
^^"J^^jg^  sheriff  after  he  had  seised  was  too  late,  because  the  property  was  so  altered 
to  obtain  *°^  divested  out  of  the  debtor  on  the  seisure  by  the  sheriff,  which  is  the  per- 
where  tho  fecting  of  the  execution,  the  subsequent  sale  being  a  merely  formal  part  ofthe 
■heriff had  sheriff's  duty. 

•xeeoted  a  3.  Rex  v.  Fort.  II.  T.  1790.  Ex.  8  Price,  3Gi.  note. 

of  tho  Dro  ^^^  sheritfhad  seised  the  goods  of  a  debtor  under  a  funfarian,  delirered  to 
pony  Jeiz  ^*"^  ^X  ^  judgment  creditor,  and  had  executed  a  bill  of  sale  of  them  to  the  cred- 
ed.  iter,  and  given  him  p*ossession.     Soon  afterwards  a  levari  facias  issued  by  the 

crown  on  a  judgment  entered  up  for  penalties  incurred  by  the  debtor  for  frauda 
on  the  revenue,  under  a  verdict  obtained  on  an  information  fded  before  the  sub- 
ject creditor's  judgment.  On  an  information  ajrainst  the  sheritT,  in  the  nature 
of  an  action  for  a  lalse  return,  the  Court  held,  that  the  Crown's  execution  could 
pot  be  considered  as  overridmgthe  subject's,  after  it  had  been  thus  executed; 
but  that  if  any  ofthe  goods  included  in  the  bill  of  sale  had  been  made  charge- 
able with  the  duties  in  arrear  on  the  breach  ofthe  revenue  laws  on  which  the 
information  was  founded,  that  then  the  crown  was  entitled  to  the  value  there- 
ol,  notwithstanding  the  sale,  on  the  ground  that  it  had  an  indefeasable  lien. 
4.  riurcuixaoN  v.  Joiinstox.  E.  T.  1787.  K.  B.  I  T.  R.  7'27.  S.  P.  JoNEa 
v.  Athertox.  T.  T.  18  1G.  C.  p.  7  Taunt.  57 ;  S.  C.  2  March.  375.  Con- 
r  :269  1  ^^^'  Smallen  v.  Sheriff  of  Londox.  Comb,  428. 

As  between  ^"  ^^®  •'^^^^  of  November  the  plaintiff  entered  up  judgment  against  the  de- 
differeot  fendant  for  600/.  and  on  the  same  day  sued  out  a  furi  facias  directed  to  tho 
plaintiffa,  if  sheriff' of  JM.,  on  which  a  sheriff*'s  officer  entered  and  took  the  defendant's 
two  writi  goods  on  the  evening  of  that  day.  On  the  i7th  of  Xov.  another  sheriff' 's  offi- 
ofexeca  cer  entered  the  detendant's  house  by  virtue  of  a  warrant  on  ^  fieri  facias,  da- 
ve°ed^o  ^^^^  the  '23<\  of  Nov.  for  (^'3/.  1 05.  and  interest,  brsldes  fees,  kc,  at  the  suit  of 
the  Biirae  ^-  ^"  ^^*^  return  of  the  writ,' the  plainli:rai)plied  to  the  sheriff  for  a  bill  of 
Bheriff,  he  sale,  who  informed  him  that  G.'s  execution,  being  brou^rlit  into  the  ofhce  prior 
ought  to  61  to  the  plaintiil's,  must  be  first  satisfied;  upon  which  tiio  plaintiff  paid  into  the 
ecttte  that    sherilf's  hands  the   amount  of  C's  execution.     On  a|Ji>lication  to   have  that 

fiMt  which  gujj^  repaid  him,  the  Court  refused,  f  >r  the  bill  of  .^alo  to  the  plaintiff  was  not  a 
was  deljver  t -ii     r     1  i  .•       .  •  1  ,     *  i  i 

ed  fint.*  ^? ^  under  an  execution  to  an  mnoc(  nt  purchaser,  but  to  a  vendee  who 

purchased  with  notice  of  a  prior  claim.     Though  the  possession  of  an  inno- 
cent vendee  shall  not  be  disturbed,  yet  as  lo  all  the  rest  ofthe  world  the  goods 
are  bound  from  the  delivery  of  the  writ;  but  G.'s  writ  was  fust  delivered  to 
Unless  the  the  sheriff: 

firatwere  5.  Bradley  v.  AVyndham.  II.  T.  1713.  K.  B.  I  Wils.  44. 

fraadalent;  A.  B.  issued  execution  on  the  14th  of  JNIay,  tested  on  the  1 1th.  -On  the 
in  which  20th  of  May,  C.  I),  sued  out  li  fieri  Jadds,  and  the  sherilFnot  being  in  posscs- 
■econd  ^^^^  under  A.  B.'s  execution,  seised  the  jjrojx  rty.  Tiie  jury  found  that  tho 
sboald         fi'*st  execution  v/as  fraudulent.     On  motion  to  set  aside  their  verdict,  the  Court 

have  priori  '  The  i^oci.ls  avo  Iximiil  \>y  iho  .«ticoin]  vv.ir,  from  tin:  date  of  flu*  dolivcrv  of  it  lo  the  slicr- 
iy.  iff,  suiijecr,  of  f/jr^r,  lo  Uk*  lii.-.i  cxr-jiUioii ;   son  7  Taunt.  fH^ 
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held^  that  the  matter  was  properly  left  te  the  jury,  and  having  decided  the  first 
execution  fraudulent,  the  second  must  have  priority. 

6.  Rybot  v.  Peckham.  M.  T.  1778.  K.  13.  1  T.  R.  731.  n.  S.  P.  Payne  v.  Bnt  if,  eoir 
Drewe.  H.  T.  1804.  K.  B.  4  East,  543.  S.  P.  Smallcomb  v.  BARTY-trary  to  bis 
MAK.  Salk.  320.  doty,  ho  ex 

R.  delivered  a  writ  of  execution  to  the  sheriff,  under  ^hich  his  officer  levi-  ®^"|?  'V* 
ed  the  debt,  and  made  the  bill  of  sale;  then  the  sheriff  discovered  a  former g^ji,  \^^ 
ezecutioa  in  the  office,  and  returned  nulla  bona.  party  who 

The  Court  held  this  to  be  a  false  return;  for  though  the  other  writ  of  ex- saed out  th« 
ecution  being  first  delivered  was  material  between  the  plaintiff  in  that  suit  and  ^^^^  ™°"^ 
the  sheriff^  and  would  be  sufficient  to  charge  the  sheriff  with  the  debt,  yet  it  ^^^^  '• 
was  not  material  between  R.  and  the  sheriff;  for  he  having  once  spld  under  hjg  ^c^iion. 
B.'s  execution,  was  answerable  to  him  for  the  debt. 

7.  Saunders  V.  Bridges.  M.  T.  1819.  K.  B.  3  B.  &  A.  95.  r  379  "] 

Two  writs  of  fieri  faciaSy  at  the  suit  of  different  plaintiffs,  iverc  issued  against  And  wher« 
one  defendant,  the  goods  were  not  more  than  sufficient  to  satisfy  the  first  exe-two  writs 
cution.     The  officer  under  the  second  writ  continued  in  possession  until  the  were  deli 
goods  were  sold  by  the  sheriff     The  defendant  then  obtained  a  rule  for  set-T®'®^'® 
ting  aside  the  first  execution,  and  pending  that  rule  there  were  conferences  j-aing|"||3 
between  all  the  parties.     The  rule  however,  was  made  absolute,  and  the  sher-  g^jne  defen 
iff  was  ordered  to  pay  to  the  defendant  the  proceeds  of  the  levy.     The  shmfl'dant,  and 
having  so  paid  the  money  without  having  applied  to  the  Court  for  relief,  or  he  loTied 
giving  any  notice  to  the  plaintiff  under  the  second  execution,  but  returning  J"*^®' ***? 
nulla  bona^  this  action  was  brought  for  a  false  return.  ?".''  ^^^^ 

The  Court  held  that  the  sheriff's  duty  was  plain.     He  has  two  writs  in  his  aside   he 
office:  if  the  first  be  a  good  writ,  there  is  not  sufficient  to  satisfy  the  second  under  the* 
execution;  if  it  be  a  bad  writ,  there  is  sufiicient.     JVow,  the  plainlilf  having  order  oftho 
notice  that  there  is  an  application  to  the  Court  in  order  to  defeat  the  first  exe-  Conn,  paid 
cution,  instead  of  taking  away  the  writ  from  the  sheriff's  office,  or  calling  for  *"®  "l^^^th 
a  return  of  that  writ,  leaves  it  there,  with  a  view  to  have  the  money  levied  ap- defendant 
plied  to  this  writ;  if  ultimately  it  should  b^  found  not  to  be  applicable  to  the  he  was  hoi 
first  execution,  it  is  afterwards  found  not  to  be  applicable  to  the  first  writ.     On  den  liable 
that,  the  Court  makes  an  order  to  pay  over  the  money  to  the  original  defend- tp  the  plaio 
ant,  not  knowing  that  there  was  any  other  writ,  of  which  fact  the  sheriff  was  ^jj*^  °"***'' 
cognisant',  he  ought  therefore,  to  have  applied  to  the  Court,  and  have  shown  e,ecntlon 
that  the  money  which  he  was  ordered  to  pay  over  clearly  belonged  to  another  to  the  ex 
person.     It  was  his  duty  to  have  made  the  application,  or  at  least,  to  have  giv-  tent  of  ihe 
en  notice  to  the  present  plaintiff  of  the  former  judgment  and  execution  having  money  le 
been  set  aside,  and  the  order  of  the  Court  on  him  to  pay  the  money  over  to  the  ^^^^  by  him 
defendant  in  that  action.     The  present  plaintiff  has  been  prejudiced,  therefore  ^^^ 
this  action  is  maintainable » 

(I)   With  reference  to  concurrent  iciits.  Formerly, 

1.  Anon.  E.  T.  1112.  K.  B.  Lofit.  2  18.  S.  P.  Stanton  v.  Hodson.  8  Mod.J.^^^^^'^ 
303.  S.  P.  Snafe  v.  Houxk.  Barnes  135.  S.  P.  NandhaiM  v.  Nether.  g°J„g  g^Q,^ 
1  Stra.  o5o.  could  not 

A  writ  of  fieri  facias  and  capias  ad  saiisfacicndum  were  both  issued  together,  bo  running 
It  was  contended  to  be  incompetent  to  sue  out  two  writs  at  the  same  time  a-a*  the  same 
gainst  the  person  and  the  goods.     The  Court  said  it  was  clearly  a  ground  for  P^nod; 
Betting  both  aside.  ^^^  "ow.  a 

2.  Primrose  v.  Gibson.  M.  T.  1822.  K.  B.  2  D.  ^  R.  193.  Z^i^facien 

On  the  question^  whether  a  capias  ad  saiisfacicndum  against  the  person,  and  ^^^  und /i 
tifierijacias  against  the  goods  of  the  defendant,  might  issue  at  the  same  time;  eri  facias 
bo  that  if  the  defendant  was  absent  the  goods  might  be  seised  ?     The  Court  may  issue 
held,  that  there  was  nothing  irregular  in  both  writs  running  together.  **  ^*>®  ■*™® 

3.  Edmond  v.  Ross.  II.  T.  1821.  Ex.  9  Price,  10.  ^'^271  1 

The  plaintiff  issued  a  fieri  facias  returnable  the  21st  of  June.     At  the  time    L  ^^^^^ 
when  the  sherilF's  bailiff  entered  there  was  a  person  in  the  house  in  possession  ^^  yj^^^  y^ 
under  a  distress  for  rent;  and  it  being  considered  that  the  goods  were  not  ofcias  having 
sufficient  value  to  pay  the  rent,  the  execution  was  withdrawn.     A  few  hours  isiaed,  tho 
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officer        before  that  execution  was  withdrawn  the  defendant  was  arrested  on  a  caputs 
fonnd  the    '^  satisfaciendum.     On  motion,  the  Court  seemed  to  think  that  a  capias  ad 
defendant's  «a/t«/actenrfum  may  be  sued  out,  and  the  defendant  arrested  thereon  before  the 
goods  taken  return  of  the  /?cW/ac«is  under  the  present  circumstances, 
under  a  distress,  and  before  its  return,  a  capias  ad  satig  faciendum  was  sued  out,  held  regnlar. 
So,  the  4.  Cooper  v.  Kowe.  T.  T.  1810.  Ex.  cited  Tidd.  1033.  8th  edit.  n.  a. 

plaintifT  Xn  an  action  against  two  defendants,  the  plaintiff  sued  out  two  several  writs 

may  have  ^p  testatum  Jiein  facias  at  the  same  time  into  ditterent  counties,  and  the  sheriff' 
wrinTof  the  "^^^^r  each  of  them  took  possession  of  the  goods  of  one  of  the  defendants.  It 
game  sort,  appearing  that  the  plaintiff's  object  was  merely  to  obtain  payment  of  hisdebty 
running  at  and  that  he  was  willing  to  allow  the  defendants  the  full  benefit  of  all  monies 
the  same  levied  under  the  writ  in  one  county  before  he  would  call  on  the  sherifi'to  re- 
^me  into  ty,.jj  ^he  writ  issued  into  the  other.  The  Court  of  Exchequer,  under  these 
eo  nf  M  circumstances,  refused  to  put  the  plaintiff  to  his  election  which  of  the  writs  he 
Bot  a  part  would  proceed  under,  and  to  set  aside  the  other  for  irregrularity. 
cannot  be  5.  Wilson  v.  Kingston,  M.  T.  1816.  K.  B.  2  Chit.  Rep.  203. 

levied  un  Afierijacias  issued  for  a  debt,  and  the  return  thereto  stated  a  levy  for  a 
dn  %  fieri  ^^^^  ^^^  ^^at  goods  and  a  lease,  of  the  value  ©f — /.  less  than  the  amount  in- 
•|r"^' ■  .  dorsed  to  be  levied,  remained  unsold.  The  plaintiff  sued  out  a  capias  ad  sat-- 
aa'adsatuijf'^i^^'^^  ^^'*  ***®  residue.  The  sheriff's  return  thereto  recited  the  former 
faciendum  fieri  facias  and  return,  and  stated  that  the  goods  and  lease  had  been  sold  for 
iasae  for  — /.  being  less  than  the  debt,  but  did  not  state  any  return  by  the  sheriff  what 
the  residae  had  been  done  with  the  goods  and  lease.  On  motion  to  set  the  execution  a- 
before  the  gjj^^  ^^^  Court  made  the  rule  absolute,  and  said,  that  until  the  sherifThad  for- 
the  former- ^''''^y  returned  what  had  been  done  with  the  fieri  JaciaSy  no  capiat  adsatirfad-' 
Nor  can  a  ^  endum  could  issue  for  the  residue. 

testatum  fi  6.  Coppendale  v.  Dobenaire.  T.  T.  1756.  C.  P.  Barnes,  213. 

eri  facias       After  Siferi facias  executed,  and  thereby  part  of  the  debt  and  costs  levied, 
be  iasved     plaintiff,  before  the  return  of  the  fieri  facias  issued  a  testatum  fieri  fadaSy  and 
dne^befora*  levied  under  it  the  residue.     On  motion,  the  Court  set  it  aside. 
the  retani    T^-  MiLLER  v.  Parnell'.  M.  T.  1815.  C.  P.  6  Taunt.  370;  S.  C.  2  Marsh.  78. 
of  the  first;       The  sheriff  made  a  seisure  under  a  fieri  facias^  and  then  took  the  plaintiff  in 
[  272  ]  execution  under  a  capias  ad  satisfaciendum.     On  motion  to  set  the  execution 
Thoagh  the  of  the  jiitter  aside,  it  was  said,  that  the  seising  and  abandoning  the  property 
ezecQtion    ^j^g  qq^  guch  an  execution  of  the  process  as  need  delay  the  issuing  of  the  se- 
been      th    ^^"^  ^^^^^  ^^®  ^*"®*  ^^^  returned.     But  the  Court  said,  the  question  is,  wheth- 
drmwn.         ®^  ^^^  plaintiff,  after   seising  under  a  fieri  facias  can  change  his  mind  and 
sue  out  a  capias  ad  satisfaciendum  without  returning  the  former  writ?     If  this 
were  allowed,  it  would  confer  a  power  which  might  be  abused. — ^Rule  abso- 
lute. 

(m)    With  reference  to  successive  wnts. 
Bacon  v.  Peck.  M.  T.  1719.  K.  B.  1  Stra.  226.  S.  P.  Lancaster  v.  Fiel* 
If  nihilhe       DER.  M.  T.  1726.  K.  B.  2  Ld.  Raym.  1451.  S.  P.  Anon.  6  Mod.  223. 
retnrned»         The  plaintiff  took  out  an  eleo^t,  and  by  virtue  thereof  levied  part  of  the  debt 
the  party     qh  ^hg  goods,  and  afier  a  nihil  returned,  as  to  the  lands,  sued  out  a  capias  ad 
™"Th°*      saiisfaciendumy  and  arrested  the  body  of  the  defendant. 

writ  of  a  ^^^  Court  was  moved  to  quash  the  capias  ad  satisfacienduniy  because  the 
different  plaintiff,  by  taking  out  an  elegit^  had  waived  any  other  execution.  But  the  coart 
species.*  held  the  capias  ad  satisjaciendvm  was  regular,  for  there  being  a  nihil  returned 
to  the  lands,  the  elegit  was  but  in  the  nature  of  a  common  ^eWyacia^,  on  which 
if  part  be  levied,  the  plaintif!  may  afterwards  have  a  capias  ad  satisjaciendum 
for  the  remainder.  The  election  is  not  complete,  unless  the  plaintiff  has  some 
benefit  from  the  land;  for  (he  taking  out  of  the  writ  is  not  an  actual  election, 

*  Bnt,  wherever  a  capias  ad  satisfaciendum  m  sued  out,  and  the  defendant  taken  un- 
der it,  the  plainiifF  cannot  afterwards  have  a  fieri  facias  or  elezitt  unless  the  defendant 
die  in  execution,  or  pscapCf  or  be  reiirued.  So,  if  Imida  be  extended  on  an  elegit,  and  deliv- 
ered to  the  plnintUr,  li**  cannot  afierwards  have  a  fieri  facias,  or  capias  ad  satisfacien^ 
dum;  seo  Cro.  Jac.  33S.  And  though  he  take  bot  an  acre  of  land  in  execution,  yet  it  ie 
deemed  a  utiiifactioB  of  the  debt,  be  it  ever  so  great,  bocaose  it  may,  in  time,  come  oat  of 
theprofitf;  aeeBac.  Abr.  tit.  Execntion.  (D). 
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but  only  in  order  to  an  election;  and  if  there  are  no  lands,  there  is  nothing  to^f  ^«  pro 
choose,  and  consequently  no  election.  ihonotiry 

(n)    With  nference  to  an  excessive  levy.  thenTu  anv 

Benwell  v.  Oaklet.  M.  T.^  1809.  C.  P.  2  Taunt.  174.  exoei.  in  a 

The  plaintiff  had  obtained  a  judgment  for  9 1  /.  1 6s.  including  costs  and  da-  leyy  of  tb« 
mages,  and  the  sheriff  had  levied  101/.  os.  6d.     On  motion  to  set  the  cxecu-   |  273  ] 
lion  aside,  it  appeared  that  two  writs  of  fieri  facias  had  issued,  one  into  Mid-ezp«DCM  of 
dlesex  and  the  other  into  Surry,  and  that  the  deponent,  the  plaintilf's  attor-*.**  "ecu 
ney,  had  made  a  calculation  of  the  expenses  thereof,  which  amounted  to  51.  Is.  ^^"^  »na«r 
Gd.,  which  had  not  been  allowed  on  the  taxation  ofcoslg;  but  to  prevent  any  i^e  piaiDtiff 
reasonable  objection,  he  reduced  it  to  3/.  1 1.?.,  whereof  he  considc  red  himself  will  be  com 
entitled  to  under  the  4.3  Geo.  3.  and  (he  remaining  ol.   18s.  Uci.   was  in  fact  pelled  to  re 
levied  for  the  sheriff's  poundage  and  fees.  luiid|>ro 

Per  Cur.     All  that  we  can  do  is  to  refer  it  to  the  protiionofary,  to  see  whe-'"'*'^  ^^^ 
therthe  sum  levied  is  reasonable  or  not.     The  case  huviniu  htren  relerred  to*^*^"^* 
the  prothonotary,  he  reported  an  excess  ofW.  Gs.;  upon  whi^.h  the  Court  or- 
dered that  sum  to  be  returned  with  costs. 

(o)   With  rejtrfnce  to  recovering  the  amount  levied.     See  post,  tit.   Fieri  Facias. 
(p)    JViih  reference  to  the  discharge  J  rom  execution.     See  xinle,  tit  Capias  ad 

Satisfaciendum.  Execution 

(q)    WUh  refirence  to  staying  execution.     See  nn/e,  tit.  Error,  div.  I.  (H.)      will  not  b« 
Warwick  v.  Bruce.  E.  T.  1815.  K.  B.  4  M.  &  S.  140.  staid  nniU 

There  was  a  verdict  and  judgment  for  the  plaintiff;  upon  which  defendant  *he^>^i^*  of 
brought  a  writ  of  error,  and  staid  execution.     Pending  the  writ  of  error,  lhe*°  indict 
defendant  indicts  two  of  the  plaintiff's  witnesses  for  perjury;  and  after  affirm- "*®°^ 
ance  of  the  judgment,  the  defendant,  upon  his  affidavit  that  they  had  perjured  JgaiMi 
themselves,  applied  that  execution  might  be  staid  until  the  indictment  was  de- plaintiff's 
termined.     But  the  Court  refused  to  interfere.  witnotien.* 

(r)   FFii/i  reference  to  setting  aside  execution,  and  awarding  restitution*  1^ 

(s)   fVith  reference  to  the  abandonment  oj  execution.  An  abionee 

AcKLAND  T.  Paytor.  H.  T.  1820.  Ex.  8  Price,  95.  abridged  ante,  tit.  Fieri  "5"^®!"'* 

17     .        *         '  ^  '  ed  for  M 

*^^^'®s*  prima  fa 

It  was  resolved,  that  any  absence  unaccounted  for  is  prima  facie  an  aban-  cie  an  abaa 

donment.  doomeni.! 

{t)   ff ilk  reference  to  tlie  amendment  of  execution.     See  antCy  vol.  i.  from  p.  693    [  274.] 

to  596 

(tt)    With  reference  to  poundage.     See  tit.  Poundage, 

II.    In    CRIMINAAL   PROCEEDINGS.^ 

S^ectttors  atiU  £.lim(n(strators 


*  Bat  where  defendant  had  entered  into  a  conBolidation  rale,  and  the  plainlifT  obtained 
a  verdict  on  tbe  caase  tried,  which  was  afterwards  (orned  into  a  special  verdict,  to  enable 
defendants  to  remove  it  by  a  writ  of  error  to  K.  B.,  which  was  done  and  bail  pat  in  ac- 
cordingly. C.  P.  staid  ezecatiun  in  the  action  against  the  defendant,  till  the  delerminatioa 
of  the  writ  of  error  be  known,  on  his  giving  security  to  be  bound  by  the  jodgnient  of  K. 
B.;  Gill  T.  Hinckley,  1  Moore,  79;  abridged  antd  tit.  consolidation. 

t  If  tbe  writ  of  execution  be  irregular,  it'may  be  set  aside,  see  1  Hing.  171-  190.  npon 
the  ternns  of  bringing  no  action,  i:$crivner  v.  Sale,  1  Chit.  Rep.  1S4;  abridged  pont^  tit. 
Jodgmeot,  at  the  instance  of  the  defendant,  or  third  person,  whose  property  may  have  been 
seized,  see  Tidd,  1072.  8th  edit;  and  restitution  will  be  ordered;  see  Barnes,  204;  Ca. 
Prac  70;  Tidd,  1072.  8th  edit. 

%  And,  in  the  case  of  an  abandonment,  on  the  retnrn  day  of  the  writ,  possession  cannot 
afteiwards  bo  cesumed;  Acklnnd  v.  Paynlcr,  8  Price,  95. 

$  In  fixed  and  stated  judgmnntin,  the  law  makes  no  distinction  between  a  peer  and  a  com- 
moner; see  2  Hawk.  P.  C.  c.  48.  s.  2. 

Tbe  court  may  command  execution  to  be  done  without  any  writ;  2  Hawk.  P.  C.  c.  61. 
s.  3.  Bot  it  must  be  executed  by  a  legal  officer;  2  Hawk.  P.  (\  c.  6i.  s.  6.  And  parso- 
ant  to  the  judgment,  which  cannot  be  altered  even  by  the  King,  ns  from  beheading  to  hang- 
ing; Hale,  P.  C.  4L2.  But  the  King  may  pardon  or  alleviate,  but  cannot  extend  the  pan- 
isbment  beyond  the  intention  of  the  l.iw;'Foit.  C.  L.  269.  If  the  judgment  of  the  law  be 
death,  it  is  clear  that,  if  a  man  be  hanged,  and  come  to  life  when  cut  down,  be  mast  be 
hoBg  np  again;  see  2  Hawk.  P.  C.  c.  5i.  a.  7. 

II  An  ezeoator  ia  a  person  to  whom  another  conomits,  by  will,  the  ezecation  of  his  last  will 


180  EXECUTORS  AND  ADMINISTRATORS. 

I.  RELATIVE  TO  WHO  MAY  BE  EXECUTORS. 

(A)  Aliens,   p.  283. 

(B)  Bankrupts,  p.  284. 

(C)  Children,  en  ventre  sa  mere,  p.  284. 

(D)  Corporations.     Vide  ante,  tit.  Corporations,  p.  629, 

(E)  Femes  covert,  p.  284. 

(F)  Idiots  and  Lunatics,  p.  284. 

(G)  Infants,  p.  284. 
(H)  Insolvents,  p.  284. 
(I)    King,  p.  285. 

(K)  Outlaws,  p.  285. 

(L)  Persons  attainted,  p.  285. 

(M)  Persons  excommunicated,    or  labouring  under  reliOious 

disabilities,  p.  285. 
(N)  Villains,  p.  285. 

II.  RELATIVE  TO  WHO  MAY  BE  ADMINISTRATORS.     Vide 

ante,  tit.  Administrators,  p.  28G. 
III.  RELATIVE  TO  THE   APPOINTMENT   OF   EXECUTORS. 

(A)  Express  or  implied,  p.  286. 
P  ^  -   ,  (B)  Absolutely  or  conditionally,  p.  286. 

L  -^^^  J  (C)  Partially,  p.  286. 

(D)  Effect  of  appointment. 

1st.  In  general,  p.  286.     2d.  Where  a  debtor  is  appointed,  p.  287. 
IV.  RELATIVE  TO  THE  APPOINTMENT  OP  ADMINISTRA- 
TORS.    Vide  ante,  tit.  Administrators,  p.  1289. 
V.  RELATIVE  TO  THE  RENUNCIATION  OF  THE  OFFICE 
OF  AN  EXECUTOR  OR  ADMINISTRATOR. 

(A)  When  it  may  be  done,  p.  289. 

(B)  The  refusal  must  be  unqualified,  p.  291. 

(C)  When  it  may  be  retracted,  p.  291. 

VL  RELATIVE  TO  THE  FUNERAL,  p.  291. 
VII.  RELATIVE  TO  THE  INTEREST  OF  AN  EXECUTOR  OR 
ADMINISTRATOR   IN  THE   DECEASED'S   PROPERTY, 
AND  HEREIN  OF  WHAT  ARE  ASSETS. 

(A)  As  TO  such  as  were  in  the  deceased's  possession  aT'THE  time 
of  his  death. 

Ist.   Chattels  real,  p.  292.  p.     2d.  Chattels  personal. 

1.  Chattels  animate,  p.  294.     2.  Chattels  vegetable,  p.    94/ 
3.  Chattels  inanimate,  p.  295. 

(B)  As  to  such  property  as  was  not  in  the  deceased's  fossessiox 

AT  THE  TIME  01'  HIS  DKATII,  p.   298. 

(C)  As  TO  INTERESTS  VESTED  l.N  HIM  I,V  CONDITION,  REMAINDER,  LIMI- 

TATION, OR  ELi:CTIO.\,  p.  2.H>. 

(D)  As  TO  WHAT  ARE  IJ-.OAL  ASSETS,  p.  299. 

(Ej    As  TO  THE  PERIOD  WHEN  THE  rUOPERTV  VESTS,  p.  300. 

(F)    As  TO  THE  TRANSMlSSinLE  NATURE  OF  THE   INTEREST,  p.  300. 

VIII.  RELATIVE  TO  THE  INVENTORY,  p.  302, 
IX.  RELATIVE  TO  PROVING  THE  WILL,  AND  TAKING 
LETTERS  OF  ADMINISTRATION. 

(A)  When  essential  to  be  obtainfd,  and  herein  of  what  an  exe- 
cutor MAY  DO  BEFORE  PROBATE,  p.  304, 

(B)  Mode  of  granting,  and  by,  and  to  wiioim,  to  be  granted* 

and  testament;  2  Bl.  Com.  503.  An  administrator  is  o  person  to  whose  charge  the  goodft 
of  B  man  d^ing  intestate,  or  without  will,  are  committed  by  the  ordinary;  Jacob*s  Law  Diet. 
tit.  Administrator;  or,  if  be  make  n  will,  and  therein  omit  to  appoint  any  executora,  ad> 
ministration  of  his  efiects  must  be  granted  to  some  discreet  person  by  the  ordinary;  2  Bh 
Com.  504. 

It  may  be  here  observed,  that  the  word  **  executor'*  is  frequently  used  as  comprehend- 
ing; administrator,  excapting  where  evidently  applicable  to  the  latter  situation. 
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1st.  In  general,  p.  305.  2d.  Where  several  executors  are  appointed,  tv^ith 
distinct  powers,  p.  ."308.  3d.  Where  testatrix  is  a  married  woman,  p.  308.  [  276  ] 
4th.  Where  the  executor's  power  is  limited,  p.  308.  5th.  Where  the  execu- 
tor is  infirm,  or  living  at  a  distance,  pi  308.  6th.  Where  the  will  is  lost,  or 
becomes  illegible  by  accident,  p.  308.'  7th.  Where  the  will  is  in  a  foreign 
language,  :p.  308.  8th.  Where  the  will  has  been  first  proved  in  Scotland,  Ire- 
land, or  foreign  parts^  p.  308.  9th.  Where  the  will  is  a  nuncupative  one^ 
p.  309. 

(C)    How  ENFORCED,  p.  309. 

(D)  Effect  of  probate,  p.  309. 

(£)  Effect  of  death  before  probate,  p*  310. 

(F)  Loss  of  probate,  p.  310. 

(G)  Time  of  proving,  p.  810. 

(U)  As  to  caveats,  and  appeals,  connected  with,  granting  pro-' 

BATES,  AND  TAKING  OUT  LETTERS  OF  ADMINISTRATION,  p.  311. 
(I  )  As  TO  THE  REVOCATION  OF  PROBATES,  p.  31  I. 

X.  RELATIVE  TO  THE   COLLECTION  OF  THE  GOODS, 

XI,  RELATIVE  TO  THE  DISPOSITION  OF  TESTATOR'S  OR 
INTESTATE'S  PROPERTY.  ^ 

(A)  As  REGARDS  THE  EXPENSES  OF  THE  FUNERAL  AND  PROBATE,  AI^D 
LETTERS  OP  ADMINISTRATION,  p.  314. 

(B)  As  REGARDS  THE  PAYMENT  OF  DEBTS. 

1st.  Order  of  payment. 

1.  Debts  due  to  the  Crown  on  record  or  specialty,  p.  315.     2.  Debts  de-* 
dared  by  statute  to  have  precedence,  p.  317.     3.  Debts  of  record. 

(a)  Judgments,  p.  317.     (6)  Decrees  in  courts  of  equity,  p.  *^'<^.     (c)  Sta- 
tutes or  recognizances,  p.  318.  ' 

4.  Debts  by  special  contract,  p.  319.     5.  Simple  contract  debts,   p.  320. 
6.   As  to  the  payment  of  interest,  p.  320.     7.  As  to  the  preference  an  execu- 
tor or  administrator  may  give  to  creditors  in  equal  degree,  p.  321. 
2d.  Of  the  executor's  right  of  retainer. 

1.  In  general,  p.  323.     2.  Where  there  are  several  executors,  p.  325. 

(C)    As  REGARDS  THE  PAYMENT  OF  LEGACIES,  p.  326, 

(D) DISTRIBU-rtON  OP  THE  RESIDUE,  p.  326. 

XI.  RELATIVE  TO  THE  RIGHTS  OF  EXECUTORS  AND  AD- 

MINISTRATORS. 

(A)  As  REGARDS  TORTS  IN  GENERAL,  p.  327*  [  ^'^'^  J 

(B)  To  SUE  ON  A  COVENANT  FOR  TITLE,  p.  333. 

(C)  To  MAKE  COMPOSITIONS,  p.  333. 

(D)  To  SUB  FOR  MONET  LOST  AT  PLAY,    p.  334. 

(E)  To  SUE  A  PERSON  FOR  PREVENTING  HIM  ACTING  AS  ADMINISTRATOR, 

p.  334. 

(F)  To  CARRY  019  TRADE,  p.    335. 

(G)  To  THE  SERVICES  OF  ONE  WHO  HAD  COVENANTED  TO   SERVE    TESTA- 

TOR FOR  A  CERTAIN  PERIOD,  p.  335. 
(H)    To  INDORSE  BILLS,  p.  335. 
(I)     To  REVERSE  HIS  TESTATOR's  ATTAINDER  FOR  HIGH  TREASON,  p.  336* 

XII.  RELATIVE  TO  THE.  LI  ABILITIES  OF  EXECUTORS  AND 

AND  ADMINISTRATORS. 

(A)  On  bonds  or  covenants,  p.  336. 

(B)  On  simple  contracts,  p.  336. 

(C)  For  torts,  p.  342. 

(D)  To  AN  attachment  for  non-payment  OF  MONET,  p.  343. 

(E)  LiABILITT  of  an  executor  for  the  acts  of  HIS  CO-EXECUTORS,  p. 

344. 
XIII.  RELATIVE  TO  WHAT  IS  AN  ADMISSION  OF  ASSETS, 


,.h 


345. 
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XIV.  RELATIVE  TO  THE  PRIVILEGES  OF  EXECUTORS  AND 

ADMINISTATORS. 

(A)  Exemption  from  being  holden  to  bail,  p.  S50. 
{BY  Exemption  fiTom  the  payment  of  costs  when  plaintiff. 
1  St.  In  general. 
1 .  In  case  of  a  verdict  or  nonsuit,  p.  35 1 .     2.  In  case  of  a  non-pros,  discon- 
tinuance, &.C.  p.  359.     3.  In  case  of  an  order  made  on  testator  or  intestate  to 
pay  costs,  p.  360. 

2nd.  In  actions  of  waste,  &c.  p.  361.     3rd.  In  scire  facias,  p.  361. 

XV.  RELATIVE  TO  A  DEVASTAVIT. 

(A)  What  amounts  to,  p.  361. 

(B)  By  one  of  several  executors  or  administrators,  p.  364. 

(C)  By  executor  of  executor,  p.  365. 

(D)  Effect  of  marriage  on  devastavits  by  executrix  or  adminis- 

tratrix, p.  365. 
[  278  ]  (E)  By  executrix  or  administatrix  marrying  deceased's  debtor, 

p.  365. 

(F)  Effect  op  a  devastavit,  p.  366. 

(G)  Proceedings  upon  the  sheriff's  return  of  nulla  bona,  p.  366. 

XVI.  RELATIVE  TO  THE  REMEDIES  AT  LAW. 

(A)  Actions  by  executors  and  administrators. 

1st.  Court  in  which  he  is  to  sue,  p.  368.         2nd.  Form  of  action. 
(»)  Account,  p.  369.     (6)  Assumpsit,  p.  369.     (c)  Case,  p.  369.     (d)  Co- 
venant, p.  369.     (c)  Debt,  p.  370.     ( /)  Ejectment,  p.  370.     (g*)  Trespass, 
p.  370.     {h)  Trover,  p.  370.     (t)  Replevin,  p.  371.     (k)  Scire  facias,  p.  371. 
3rd.  Joinder  of  causes  of  action, 
(a)  What^ay  be  joined,  p.  37 1 .     (6)  Consequences  of  misjoinder,  and 
when  aided,--pr375. 

4tb.  Parties  to  the  action, 
(a)  In  point  of  interest,  p.  375 .     (6)  In  point  of  legal  relationship,  p.  378. 
(c)  Effect  of  death  of  one  of  two  executors,  p.  378. 

5th.  Affidavit  to  hold  to  bail,  p.  378.  6th,  Payment  of  money  into  court, 
p.  379.     7th.  Pleadings. 

1.  Declaration. 

(o)  As  to  the  title  of  the  count,  p.  .379.  (6)  As  to  the  title  of  the  term,  p. 
379.  (c)  As  to  the  venue,  p.  379.  (d)  Commencement,  p.  379.  (c)  Cause 
of  action,  p.  382.  (/)  As  to  the  statement  of  the  grant  of  letters  of  adminis- 
tration, p.  382.     ig)  As  to  the  profert  of,  p.  384. 

2.  Oyer,  p.  385.     3.  Pleas. 

(a)  In  abatement,  p.  385.     {b)  In  bar. 

(«  1)  In  general,  p.  385.     (6  1)  Set  off,  p.  386.     (c  1)  Statute  of  limitations, 
L  *"9  ]  p.  387.     (d  1)  That  the  executor  has  administered,  p.  388.     (c  1)  That  ad- 
ministration has  been  granted  to  a  wrong  individual,  p.  389.     (/I)  That  there 
has  been  a  release,  p.  389. 
4.  Replications,  p.  390. 
8th.  Evidence. 

1.  For  the  plaintiff., 

(a)  When  necessary  to  prove  his  title,  p.  392.  (6)  Mode  of  proving  his  ti- 
tle, p.  394.     (c)  Proof  of  cause  of  action,  p.  394. 

2.  For  defendant . 

(a)  To  disprove  plaintifT^s  title,  p.  395.     (6)  To  nullify  cause  of  action, 
(a  1)  Proof  that  statute  of  limitations  bars  the  claim,  p.  396, 
9th.  Witnesses. 

1.  Creditors,  p.  397.     2.  Legatees,  p.  398. 
10th.  Judgment  and  execution,  p.  398.     11th.  Costs,  p.  399.     12th.  Rela- 
tive to  writs  of  error. 

1.  Bail  in  error,  p.  399".     2.  Costs  in  Error,  p.  399. 

(B)  Actions  against  executors  and  administrators. 

Ist.  Process  against,  p.  400.  2nd.  Court  in  which  he  is  to  be  sued^  p.  400. 
Srd.  Appearance,  p.  401.    4th.  Form  of  action. 
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1.  Assumpsit,  p.  401.  2.  Case,  p.  401.  3.  Covenant,  p.  401.  4.  Debt, 
p.  402.  5.  Replevin,  p.  403.  6.  Scire  facias,  p*  403.  7.  Trespass,  p.  403. 
8,  Trover,  p.  403.     9.   Writ  de  rationabili  parte,  p.  403. 

6th.  Joinder  of  causes  of  action,  p.  404.     6th.  Parties  to  the  action. 

1.  In  point  of  interest,  p.  406.  i.  In  point  of  legal  relationship,  p.  406. 
3.  Effect  of  death  of  one  of  several  executors,  p.  406.  "  I  280  ] 

7th.   Pleadings. 
1.  Declaration. 

(a)  As  to  the  title  of  (he  cause,  p.  406.     (h)  As  to  the  title  of  the  term,  p. 
406.     (c)  As  to  the  venue,  p.  406.     (d)  Commencement,  p.  407 .     (e)  State- 
ment of  the  cause  of  action,  p   409.     (J )  Statement  of  the  grant  of  the  letters 
of  administration,  p.  409.     (g)  Statement  of  the  breach,  p.  409. 
^.  Pleas. 

(o)  In  abatement,  p.  410.     (6)  In  bar. 

(a  1)  Not  guilty,  p.  412.  (6  1)  Ne  unques  executor  or  administrator,  p. 
412.  (c  1)  Accord  and  satisfaction,  p.  412.  {d  I)  Judgment  recovered  a- 
gainst  testator. 

(a  2)  Must  state  the  term  and  year,  p.  413.  (6  2)  If  judgment  against  tes- 
tator and  another,  plea  should  state  survivorship  of  testator,  p.  413. 

(e  1)  Judgment  recovered  against  the  executor  himself 

(a  2)  Need  not  allege  the  debt,  which  is  the  consideration  of  the  judgment, 
p.  413.  (b  2)  Need  not  aver  that  the  debt  was  a  just  and  true  one,  p.  414. 
(c  2)  Need  not  aver  that  the  judgment  remains  in  force,  p.  414.  {d  2)  Veri- 
fication of  identity,  p.  414.  (e2)  If  executors  plead  several,  and  some  be  a- 
Yoided,  there  shall  be  a  general  judgment  for  plaintiff,  p.  414. 

(/I)  A  retainer. 

(a  2)  Must  be  for  a  debt  of  equal  degree,  p.  414,     (6  2)  Need  not  show 
the  legal  requisites  of  the  instrument  justifying  the  retainer,  p.  414.     (<^  2)    r  ^  ,    i 
Need  not  be  averred  to  be  for  a  just  and  true  debt,  p.  415.     {d  2)  Must  show    [  ^^^    1 
that  defendant  was  executor,  p.  415. 

(g  I)  Plea  of  no  assets,  p.  416.     {h  1)  Plene  administravit. 

(a  2)  In  general,  p.  415.     (6  2)  In  actions  for  rent,  p.  416.     (c  2)  When 
pleaded  by  the  executor  of  an  executor,  p.  416.     {d  2)  When  pleaded  to  a* 
scire  facias  on  judgment  against  testator^  p.  417. 

(j  1)  Plene  administravit  praeter. 

(a  2)  As  to  the  statement  of  a  sum  certain,  p.  417.  (6  2)  As  to  the  state- 
ment of  the  sum  administered  having  been  correctly  administered,  p.  418. 
(c  2)  As  to  the  statement  that  the  defendant  had  administered  before  the  com- 
mencement of  the  plaintiOT's  action,  p.  419. 

(^1)  Bonds  outstanding. 

a  2)  As  to  when  the  day  of  payment  is  past,  p.  420.  (6  2)  Bond  of  indem- 
nity, p.  421.  (c  2)  Bond  in  which  executor  was  jointly  and  severally  bound 
with  testator,  p.  422.     (d  2)  Conclusion  of  plea,  p.  422. 

(/  1)  Recognizance  outstanding,  p.  423.     (m  1)  Judgment  confessed,  p.    ^  _^  - 
423.     (n  1 )  That  testator  made  his  wife  executrix,  and  directed  her  to  pay   J  J 

herself  out  of  monies  received,  p.  423.  (o  I)  Non  devastavit  ad  volor',  p.423. 
(pi)  That  the  testator  was  alive,  p.  424.  (9  1)  By  administratrix  of,  durante 
minoritate,  p.  424.  (r  1)  Pleas  by  several  executors,  p.  424.  (9  1)  As  to  ma- 
king aprofert,  p.  425.  (i  1)  Further  time  to  plead,  p.  425.  (u  1)  As  to 
withdrawing  a  plea,  p.  425. 

5.  Avowry,  p.  426 .     4.  Replications. 

(a)  To  plea  of  plene  administravit,  p.  426.  (&)  To  judgments,  &c.  out- 
standing. 

(a  1)  General  rules,  p.  427.  (6  1)  It  is  a  rule  that  such  replications  must 
be  free  from  duplicity,  p.  428.     c  1)  Conclusion  of  replication,  p.  429. 

5.  Rejoinders,  p.  430.     6.     Repleaders,  p.  43 1 .     7.  Pleas,  puis  darrien 
continuance,  p.  431. 

8th.  Evidence. 

1 .  On  the  plea  of  ne  unques  executor,  p.  432.      2.  On  plene  adminis- 
traTiC, 
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(a)  What  evidence  the  plaintiff  must  adduce  under  this  plea,  p.  432.  (6) 
What  evidence  defendant  may  adduce. 

(o  1)  Payment  of  debts,  p.  434.  (6  1)  Retainer,  p.  436.  (c  1)  On  pleas 
suggesting  outstanding  judgments  and  debts,  p.  436.  (d  1)  In  an  action  sug- 
gesting a  devastavit,  p.  437. 

9th.  Witnesses,  p.  437.     10th.  Judgment  against, 

(a)  In  general. 
*  (a  1)  Where  the  action  is  brought  against  an  executor  in  his  own  right,  p. 

438.  (6  1)  Where  the  verdict  has  found  assets  sufficient  for  part  only,  p.  440. 
(c  1)  Of  assets,  in  futuro,  p.  440.  (d  I)  Where  interlocutory  judgment  has 
I  283  [  been  in  the  first  pJace  entered  against  testator,  p.  441.  (e  1)  Where  one  on- 
ly of  several  executors  appear,  p.  442.  (/I)  When  amended,  p.  442.  {g  I) 
When  set  aside,  p.  443. 

nth.  Costs. 

1.  In  general,  p.  444.     3.  On  a  judgment  of  assets  in  futuro,  p,  446. 

I2th.  Execution. 
1.  In  general,  p.  446.     2.  In  what  case  a  creditor  may  take  the  testator's 
fl^oods  in  execution  in  the  hands  of  the  executor,  p.  447.     3.  What  may  be  ta- 
ken in  execution,  p.  448.     4.  How  far  an  execution  ag9inst  an  executor  for 
his  own  debt  can  operate  on  goods  of  testator  in  his  hands,  p.  448. 

13th.  As  to  writs  of  error,  p.  454. 
XVII.  RELATIVE  TO  AN  EXECUTOR  DE  SON  TORT. 

(A)  What  shall  constitute,  p.  454. 

(B)  General  nature  of  his  situation. 

Ist.  Has  no  interest  in  the  property,  p  457.  2nd.  In  general  cannot  re- 
tain, p.  458.  3rd.  How  far  his  acts  affect  others,  p.  458.  4th.  Effect  of  grant 
of  letters  of  administration,  p.  459. 

(C)  As  to  an  executor  of,  and  executors  de  son  tort  of,  p.  460. 

(D)  Remedies  against. 

1st.  Parties  to  action,  p.  461.  ^nd.  Form  of  action,  p.  461.  3rd.  Plead- 
ings, p.  463, 

r  284  1  ^'  I^ELATIVE  TO  WHO  MAY  BE  EXECUTORS. 

The  bank  ^^)  Aliens.* 

roptcyof  (B)  Bankrupts. 

aaeiecntorHiLL  V.  Mills.  M.  T.  1690.  KB.  12  Mod.  9;  S.  C.  1  Salk.  36;  S.  C. 
IS  noreaion  Comb.  185;  S.  C.  1  Show.  293.  Holt,  305.   S.  C.  Skin.  299. 

for  hit  ap  p^  (^n^^  The  bankruptcy  of  an  executor  is  no  cause  of  granting  adminis- 
KiM"neffa  *'*'^^^^"  *^  another.  Where  there  is  a  natural  disability,  there  is  a  necessity  of 
%ii3,  doing  so,  but  it  must  be  clearly  shown  to  tend  to  the  sole  use  and  benefit  of 

the  executor. 

(C)  Children,  en  ventre  sa  mere.! 

(D)  Corporations.      Vide  Analysis. 

(E)  Femes  covert.J 

(F)  Idiots  and  lunatics.^ 

•A  foreigner  may  bo  an  tfxccutor;  3  Bac.  Ab.  6;  Off*.  Ex.  15 ;  6  T.  R.  23.  35;  abridged 
post,  tit.  Insurance.  But  alienage  with  relation  to  a  hostile  country,  accompanied  with  res- 
idence abroad,  or  residence  here  without  the  King's  permission,  cither  express  or  iniplie<l, 
creates  a  disability ;  Ld.  Raym.  2S2;  2  Stra.  108i^;  6  T.  R.  23.35;  et  ^ide  ante,  Utt. 
Alien ;  and  Alien  Enemy. 

t  A  child  en  ventre  sa  mere  may  be  nominated  an  executor;  West.  Symb.  p.  1.  i^ec.  635. 
And  thus,  if  the  mother  bo  delivered  of  two  or  more  children  at  the  birth,  they  shall  all  be 
entitled;  Godolph.  102;  3  Bac.  Abr.  8. 

t  A  maried  woman  is  capable  of  the  office  of  executrix ;  but  she  cannot  act  without  the 
eonsent  or  concurrence  of  her  husband  ;  3  Bac.  Abr.  9;  Off.  Ex.  203;  2  Bl.  Com.  503  ; 
Toller's  Ex.  34  ;  sed  vide  1  Fonbl.  86.  And  although  she  bo  an  infant,  if  her  husband  be 
of  ace,  and  assent,  he  shall  prove  tlie  execution  of  the  will.     Off.  Ex.  215. 

$  Idiots,  or  those  whose  intellects  are  destroyed  by  age,  disease,  or  intemperance,  and 
such  persons  as,  having  been  bom  blind  and  deaf,  have  always  wanted  the  common  inlgts  of 
knowledge,  are  all  necessarily  incapable  of  the  office;  3  Bac.  Abr.  7;  Toll.  Ex.  12;  and 
»e#  5  Co,  27.  a, ;  Moore,  140;  1  Leon.  193;  I  And.  177. 
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(G)  Infants.* 
(H)  Insolvents.  Theordina 

Rex  v.  Raines.  H.  T.  1698.  K.  B.  r  Ld.  Raym.  361 ;  S.  C.  Salk.  299.  3  Id.  'V*""*** 
162.  Comb.  182.  Carth.  457.   12  Mod.  205.  S.  P.  Hill  v.  Mills.  blte'be^ 

The  Court,  in  this  case,  negatived  a  point,  relied  on  by  the  counsel,  that  caoM  the 
the  ordinary  was  justified  in  refusing  to  grant  the  probate  of  a  will  to  an  indi-  ezecntor  it 
vidual  nominated  by  the  testator,  on  the  ground  that  he  was  insolvent.  ixuoWent. 

(I)    KiNG.t 
(K)    OUTLAWB.J 

(L)  Persons  attainted  .§  r  285  1 

(M)P£IIS0NS  EXCOMMUNICATED  OR  LABOURING  UNDER  RELIGIOUS  DISABILITIES. || 

(N)  Villains,  (a) 

II.  RELATIVE  TO  JVHO  MAY  BE  ADMINISTRATORS, 

Vide  Analysis. 

Ill   RELATIVE  TO  THE  APPOINTMENT  OF  EXECUTORS. 

(A)  Express  or  implie').(6) 

*  An  infant  may  be  appointed  an  executor;  but,  although  nominated,  ho  is,  by  the  38 
Geo.  3.  c.  87.  a.  6.  disqualified  from  acting  in  the  executorship  till  he  attains  the  full  age  of 
twenty-one  years ;  and  an  administrator  is  substituted  to  act  for  him  in  the  interval ;  vide 
ante,  vol.  i.  lit.  Administration.  Bcrore  the  passing  of  this  act,  the  law  deemed  him  capa- 
ble of  execnting  the  trust  at  the  age  of  seventeen ;  Off.  Ex.  214;  11  Yin.  Abr.  99;  5  Co, 
29;  Toll.  Ex.  34.  Query — whether,  where  a  person  is  joint  executor  with  a  person  of  full 
.  age,  he  may  stiJl  act,  when  he  arrives  at  the  age  of  seventeen,  inasmuch  as  he  is  not  led 
to  act  according  to  bis  own  discretion,  which  it  was  evidently  the  intention  of  the  statute  to 
avoid. 

t  The  King,  it  seems,  may  be  appointed  an  executor ;  but,  in  that  c«se,  he  has  a  right  to 
nominate  persons  to  execute  the  tru<it  for  him,  as  well  as  auditors,  to  whom  such  nominees 
shall  account;  3Bac.  Abr.  5;  11  Vin.  Abr. 

X  Such  persons  are  not  incapacitated  from  being  executors;  Off.  Ex.  16. 

§  Attainder  is  no  disqualificHtion  to  an  executor;  3  Bac.  Abr.  5. 

I  A  person  excommunicated  was  formerly  suspended  from  acting  until  absolution  ;  Off. 
£z.  17,  107.  But,  by  the  52  Geo.  3.  c.  J  27.  it  is  now  provided,  by  section  1,  that  excom- 
munication shall,  after  the  13th  of  July,  1813,  be  discontinued  in  England,  except  in  those 
instances  noticed  in  section  2.  by  which  it  is  declared,  that  nothing  in  the  act  contained  shall 
prevent  any  ecclesiastical  court  fVom  pronouncing  or  declaring  persons  to  be  excommunicate 
in  definitive  sentences,  or  in  interlocutory  decrees  having  the  force  and  effect  of  definitive 
sentences,  such  sentences  or  decrees  being  pronounced  as  spiritual  censures  for  offences  of 
ecclesiastical  cognizance  in  the  same  manner  as  such  Court  might  lawfully  have  pronounced 
or  declared  the  same,  had  this  act  not  been  passed. 

And,  by  sectimi  3,  it  is  enacted,  that  no  person  excommunicated  as  in  sect.  2,  shall  incur 
any  civil  penalty,  except  six  months'  imprisonment,  or  less,  as  directed  by  the  Court  pro- 
nouncing such  excommunication ;  and,  in  such  case,  such  sentence  and  term  of  imprisonment 
shall  be  certified  into  Chancery,  and  thereupon  the  writ  of  excommunicato  capiendo  shall 
issue,  and  the  usual  proceedings  shall  be  had,  and  the  party  shall  be  imprisoned  for  the  term 
■o  directed,  or  till  his  sibsolution.  Nearly  similar  enactments  and  forms  are  provided  for 
Ireland  by  54  Geo.  3.  c.  68.  s.  3. 

By  statute  3  Jac.  i.  c.  5.  s.  22.  vide  52  Geo.  3.  a  popish  recusant  convicted  at  the  time  of 
tbe  testator's  death,  was  rendered  altogether  incompetent ;  1  Show.  293;  11  Vin.  Abr.  142. 
144 ;  sec  4  Bl.  Com.  56  ;*  and  stat.  3  Jac.  1.  c.  5.  s.  10 ;  and  SO  Car.  2.  s.  2.  c.  1. 

By  statute  3  Car.  1.  c.  2.  s.  I.  if  any  person  send  another  abroad  to  be  educated  in  the  po- 
pish religion,  or  to  reside  in  any  religious  house  abroad  for  that  purpose,  or  contribute  to  his 
maintenance  when  there,  both  the  sender,  the  sent,  and  the  contributor,  are  subject  to  the 
same  disability.  But,  by  virtue  of  the  stat.  31  Geo.  3.  c.  32.  Roman  Catholics  who  shall 
make,  take,  and  subscribe  the  declaration  of  their  religious  profession,  and  the  oath  of  al- 
legiance and  abjuration,  as  appointed  by  that  act,  shall  be  exempt  from  this  as  well  as  other 
disabilities. 

By  the  statute  passed  in  the  reign  of  W.  3.  persons  denying  the  Trinity,  or  asserting  that 
there  are  more  gods  tinn  one,  or  denying  the  Christian  religion  to  be  true,  or  the  Holy 
Scriptures  to  be  of  divine  authority,  shall  for  the  second  offence,  among  other  incapacities, 
be  disabled  from  being  executors. 

(a)  During  the  existence  of  villeinage  in  this  country,  it  had  not  the  effect  of  disabling  a 
person  beinv  an  executor ;  Swinb.  5.  s.  1 ;  3Bac.  Abr.'5;  Roll.  Abr.  915;  11  Vin.  Abr. 
141;  Toll.  Ex.  35. 

(6)  An  executor  may  be  expressly  nominated  in  the  will,  or  he  may  be  constructively  ap- 
pointed, merely  by  the  testator's  recommending  or  committing  to  him  the  charge  of  those 
duties,  which  it  is  the  province  of  an  executor  to  perform.     As,  if  a  will  direct  that  A.  shall 


J 
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f  286  1  (B)  Absolutely  or  conditionally. 

An  cxccn      Brooking  v.  Jennings.  E.  T.   1674.  C.  P.  1  Mod.  174;  S.  C.  Freem. 
tor's  ap  >        Rep.  150. 

pointment       Debt  upon  bond,  against  an  executor  deceased^  minore  aUate]  and  tbereof 
Ih*^  '^bM*   P^^^  adminislratsU'     Upon  a  special  verdict,  the  case  was,  that  he  had  paid 
late  or  qua  several  debts,  and  as  to  the  residue  ol  testator's  property,  he  had  delivered  it 
lified;*        to  ^^e  executors  of  full  age.     The  Court  held,  that  by  such  acts  he  had  ren- 
and  when    dered  himself  irresponsible  to  the  creditors, 
the  limited  term  for  which  he  is  appointed  terminates,  he  is  then  totally  exonerated  upon  a  deliverj 

of  the  property  in  his  hands. 
The  effect  (C)  Partiality-I 

of  an  ap  (D)  Effect  of  appointment. 

pointment  j,^    In  general 

J°^jJj"jJ^*  1.  Smith  v.  Wheeler.  E.  T.  1671.  C.  P.  Price,  Rep.  10;  S.  C.  I  Vent. 
vest  in  the  1^8;  1  Lev.  279;   1  Mod.  46.  2  Kebl.  664.  S.  Pi  Marlow  v.  Smith. 

exeeotor  a  2  P.  .Wms.  200.  ^ 

temporary  Per  Cur,  It  never  can  be  contended  that  the  goods  and  personal  property 
and  qaahfi  of  an  executor,  as  such,  are  liable  to  forfeiture,  being  held  in  autre  droit;  to 
?n  a?Uh?*  hold  a  contrary  rule  wx>u]d  invade  the  rights  of  other  parties, 
testator's  P«™'^n«'l  property.  The  interest  being,  however,  in  autre  droit,  shoold  the  executor,  for 
instance  commit  a  forreitare,  the  testator's  goods  are  not  snbjected  to  be  attached. 
I  287  I  2.  Hills  V.  Mills.  M.  T.  1699.  K.  B.  I  Balk.  36;  S.  C.  1  Show.  293;  S. 
Nor,  if  he  C.    12  Mod.  9;  S.  C.   Comb.  185;  S.  C.  Shen.  299. 

were  be  A  prohibition  was  prayed  and  granted  to  the  Ecclesiastical  Court  of  Can- 

eome  in  torbury  to  stay  a  suit  there,  to  repeal  or  revoke  .the  probate  of  a  will,-  because 
sane,  would  the  executor  had  become  a  bankrupt,  and  to  grant  administration  to  another, 
to '**"ro  ^^^  Court,  fn  deci<}ing  the  question,  took  notice  of  the  effect  of  insanity  on  the 
perty  be  e.Y0Cutor;  and  said,  an  executor  is  constituted  by  the  testator  himself,  and  by 
liable  to  him  entrusted;  but  if  an  executor  becomes  insane,  the  Spiritual  Court  may 
the  Bame  commit  administration,  because  that  is  a  natural  disability, 
restrictions  .  2d.    When  a  debtor  is  appointed. 

administra  ''*^^®  ^^®  testator's  personal  property  after  his  death,  and,  after  paying  his  debts,  shall  dia- 
tion  would  ^^^^  ^^  ^^  ^^  ^'^  ^  pleasure  ;  or  declares  that  A  shall  have  the  administration  of  the  tea- 
.     .  L    tatur's  ^oods ;  this  alone  constitutes  A.  an  executor,   according  to  the  tenor;  2  Bl.  Coai. 

DO  m  sucn  j^^.  ^^  Ex.  8, 9;  3  Bac.  Abr.  27;  11  Vin.  Abr.  136;  Godolph,  83;  Com.  Dig.  Admin- 
*  ?***  8™'' istration,  (B);  Cro.  Eliz.  48;  Pickering  v.  Sowers,  Ambl.^364;  Swinb.  p.  4.  s.  4. 

^f.  .   ^  And  even  a  direction  to  keep  accounts,  prima  facie,  imparts  a  trust  in  the  executrix:  5 

third  per      Bi,dd.  gg. 

^^•*  'It  is  absolute  where  he  is  constituted  certainly,   immediately,  and  without  any  restric- 

tion in  regard  to  the  testator's  effects,  or  limitation  in  point  of  time.  It  may  be  qualified  ; 
as  where  A.  is  appointed  to  be  executor  at  a  given  period  nAer  the  testator's  death.  So,  a 
testator  may  make  A.  an  executor  in  respect  to  his  plate  and  household  goods,  B.  in  respect 
to  his  cattle,  C.  as  to  his  leases,  and  D.  in  regard  to  his  debts;  Off.  Ex.  10;  3  Bac.  Abr.  28; 
llVin.  Abr.  136. 

t  An  executor  may  be  appointed  solely,  or  in  conjunction  with  others.  In  the  latter  case, 
they  are  all  considered  by  the  law  in  the  light  of  an  individual  person  ;  Off.  £x.  95 ;  3  Bac. 
Abr.  30;  Toll.  Ex.  39. 

X  So,  if  tenant  for  years  die,  having  appointed  him  who  has  the  reversion  in  fee  his  exec- 
utor, whereby  the  term  of  years  vests  also  in  him,  the  term  shall  not  merge,  for  be  has  the 
fee  in  his  own  right,  and  the  term  of  years  in  right  of  his  testator,  and  subject  to  his  debts 
and  legacies ;  2  Bl.  Com.  177.  So,  if  he  grant  all  his  property,  such  as  belongs  to  him  in 
the  character  of  executor  shall  not  pass ;  Ofl'.  Ex.  86 ;  Shep.  Touch.  94  ;  2  Roll.  Abr.  58. 
pi.  8.  Nor  can  the  testator's  goods  be  taken  in  execution  for  the  executor's  debt,  either  on 
a  recognizance,  judgment,  or  for  his  debts  of  whatever  nature;  11  Vin.  Abr.  272;  unless 
there  be  sufficient  evidence,  either  direct  or  presumptive,  of  the  executor's  having  convert- 
ed the  goodti  to  his  own  use ;  4  T.  R.  621 ;  abridged  post,  div.  Actions  against  Execatore 
and  Administrators ;  subdiv.  Execution ;  or  unless  he  consent  to  such  seizure ;  and  then  it 
does  not  differ  from  any  other  alienation ;  4  T.  R.  625;  Off.  Ex.  87;  Coop.  Rep.  264;  11 
Vin.  Abr.  421 ;  Plowd.  525.  So,  if  an  executrix  marry,  all  the  personal  chattels  of  which 
she  is  possessed  in  her  own  right  are,  of  course,  absolutely  vested  in  the  husband.  But,  in 
respect  of  the  goods  of  the  testator,  they  are  not  transferred  by  the  marriage ;  Off.  Ex.  87. 

Where  A.  appointed  his  widow  executrix,  who  continued  in  possession  of  his  goods  dar- 
ing three  months  aAer  his  death,  and,  at  the  end  of  that  time,  married  B.,  and,  'for  balf-a- 
year  afler  the  marriage,  tlie  goods  were  treated  by  them  both  as  the  goods  of  B.,  it  was 
held,  that  they  misht  be  taken  in  execution,  at  the  suit  of  B.'a  creditor;  Ctaick  ▼.  Stainea, 
1  Bos.  &  Pul.  29a 
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1.  Wangford  v.  WANGroRD.  M.  T.    1702.  K,  B.  Freem.  Rep.  520;  S.  C  When  an 

1  Salk.  299.  1 1  Mod.  38.  •  obligee 

In  this  case  the  poiat  raised  was,  whether  the  obligee,  by  making  the  obli-  ™ak««  the 
cor  executor,  had  released  the  debt.  The  Court  agreed  that  it  had,  to  all  in-  *'  *''^**/  *• 
tents  and  purposes,  unles;)  there  were  a  deficit  of  assets  for  payment  of  debts;  ^y^^  ^^^^ 
and  iflhclr  were,  they  agreed  that  the  debt  should  subsist  for  the  payment  of  r  233  j 
creditors,  rather  thaa  that  thev  should  be  defrauded.  meters,  the 

bond  debt  b  oxtinzoished;*  and  thLi  case   is  not  varied  by  the  ezecntor'a   dying  wiihoot 
having  proved  the  wilM 

2.  Larkin  v.  Smith.  T.  T.   1661.  K.  B.  Sid.  79. 
The  obligor  of  a  bond  administered  to  the  obligee,  and  died.     A  creditor 
of  the  obligee  having  obtained  administration  dt  bonis  noUy  brought  an  ac-  p  .   ■      f 
tion  for  such  debt  against  the  executors  of  the  obligee.     It  was  successfully  ^^^  ^  ^^ 

maintained.;];  f  ent       ' 

where  the  debt  is  merely  suspended  by  the  act  of  law.  And  if  a 

3.  Rawlinso.v  v.  Shaw.  H.  T.   1790.  K.  B.  3  T.  R.  657.  debtor 

Per  Cur.     If  a  debtor  make  his  creditor  and  another  his  executors,  and  the  make  his 
creditor  neither  proves  the  will  nor  acts  as  executor,  he  may  maintain  an  ac-  «f«ditor 
tion  against  the  other  for  his  demand  on  the  testator.  ??J^  another 

tors,  the  creditor  may  sue  the  other  for  his  demand,  unless  he  has  accepted  the  eiecntorship: 

4.  Checklev  v.  Checkley.  M.  T.    1681.  K.  B,  2  Show.  247.  So,  if  bond 

Debt  on  a  bbnd  made  to  a  feme  during  coverture,  and  by  her  husband's  i*  gi^«»  to 
consent.     Defendant  pleaded  that  the  husband  made  him  his  executor.     But       ~?  .^ . 

the  Court  held  that  plea  ill.  n^^l  dischar 

ged  by  her  hasband  making  theobligor  his  executor. 

6.   G-iGE  V.  Action.  H.  T.   1699.  K.  B.  Freem.  Rep.  513;  S,C.  Com.67;go  jf^j^ 
S.  C.  Carth.  51 1;  S.  C.   1  Salk.  325;  S.  C.   12  Mod.  288;  S.  C.  1  Ld.  execntor  of 
Ray m.  515.  an  obligee 

Per  Cur,     If  the  obligee  make  the  obligor  executor,  the  debt  is  extinguish-  ""^l^®  *he 
ed.     But  if  the  executor  of  the  obligee  makes  the  obligor  executor,  this  doth  ®'^*'«°'^  *"■ 
not  extinguish,  because  in  aider  droit,  and  would  be  to  the  prejudice  of  the  ex-  ^y^^  -^  ^* 

ecutors.  exiingnbh 

6.  Joan  Bailey's  case.   T.  T.   1681.  K.  B.  2  Mod.  315.  ment  of  the 

J.  B.  being  in  execution,  the  plaintiff  died  intestate,  and  the  right  of  admi-debt. 
nistration  came  to  her.     A  motion  was  made  for  an  habeas  corpus  to  bring  her  And  the 

from  the  Compter  into  this  court,  for  that  having  administrated  to  her  creditor  8™°^  °^** 

,,     .-  ,  .1         ,  ■       1         ,  11  1111-  minislra 

•  So,  if  several  executors  be  bound  jointly  and  severally,  and  the  oblinee  constitute  one  |Jqjj  ^^  ^ 

of  ihem  his  executor,  it  is  an  extm«ruishment  of  the  debt  n"t  law,  and  the  executor  is  incapa-  debtor  in  ex 

ble  of  suing  the  said  obligor  ;  Off.  Ex.  31 ;   11  Vin.  Abr.  30S.  ecntion  at 

As  against  the  testator's  creditors,  equity  will  never  permit  him  by  const ituling  hij  debtor  ^^^  ^^j^  ^^ 
executor  to  disappoint  them.     It,  were  highly    unreasonable    that  tbo    clainis  of  creditors  ^^^  .  ^^ 
should  be  defeated  bv  a  release  which  wan  ah:<olutcly  voluntary  ;   Salk.  -02.  306;   Off.   Ex.  . 

31 ;  2  Bl.  Com.  hVZ]  Plowd.  186:  s:,op.   Tonchs*.  497.  408;   13  Vc^.  204.     In  respect  to"''j^"    .^ 
legatees,  cquitv  will,  u-^ntjrally  spc.ikiri?.  allow  the  appolntmen?  of  a  debtor   exocutor  to  op-  ^i-jj^jL-- 
erato  as  a  discljarge  of  his  debt;   for  tlio  debt  is  cor»^.idercd  in  the  light  of  a  specific  bequest       oKi:.g-- 
or  legacy  to  the  debtor  for  the  p.ir|)oso  of  di>rljar£:in)[;  ihodubt,  and  tbijrcfore,  though,   like  J.        .      , 
all  other' legacies,  it  shall  no:  bo  paid  or  rt'lained  till  ibc  debts  are  sa'isfied,  yet  the  executor  ""g  "••  "• 
has  aright  to  it  exclusive  of  the  other  Icpj.tees ;  2  Bl.  Com.  51*3;  H.irg.  Co.  Litt.  2(54  b.  »•'»«» 
nolo.     But  this  m'c,  with  reference  to  legatees,  is  subject  to  a  great  variety  of  exceptions. 
In  equity  suc^  d^b'  sliiill  not  be  released,  even  a^   agriinst  legatees,  if  the  presumption   aris- 
ing from  the   appolnMnenl  of  a  debtor  to  the  executorship  be  contradicted    by  ibe  express 
terms  of  the  will,  or  by  strong  inference  f  om  its  contents.     But  the  case  of  an  administra- 
tor is  different,  for  ho  is  not  appomud  by  ihc  deceased;   and  lhorcf«)ro  it  woukl  b»  very  hard 
if  it  were  in  the  power  of  ihe  ordinary  to  release  any  debt  duo  to  the  estate,  by  committing 
administration  to  the  debtor.  « 

]  Or,  even  by  his  refusal  to  net  with  his  cocxccutorp,  unless  he  formerly  surrendered  the 
office  in  the  Spirituil  Court.  Such  a  renunciation  indeed  shall  prevent  the  release  of  his 
debt;  for  he  could  no  more  be  compelled  to  accept  a  release  than  a  demand  of  payment; 
see  1  Salk.  307,  308. 

X  So,  if  the  executrix  of  an  obligee  marry  the  obligor,  such  mariiago  is  no  release  of  the 
debt;  Leon.  320;  Moore,  233;  Salk.  300.  It  seems,  also,  that  the  naming  of  a  debtor 
exocutor  durante  minoritate  is  no  discharge  of  the  debt,  since  he  is  only  executor  in  trust 
for  the  infant  till  he  comes  of  age ;  11  Vin.  Abr.  400.  Lord  Raym.  i05. 
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I  269  1  she  might  be  discharged.     Sed  per  Cur,  She  cannot  be  discharged.     Let  her 
An  obligee,  renounce  the  administration,  and  get  it  granted  to  another,  and  then  she  may 
^  w  ^*ii°   ^^  discharged,  by  a  letter  of  attorney,  from  such  administrator, 
hid  ezeca  ^*   Millkk's  cask.  P^eem.  Rcj).  *o.3;   S.  C.  S  Keb.  368. 

tor,  who  Twisden  put  this  case:  A.  haih  several  debts  owing  by  bond,  and  dies,  and 

delivers  up  makes  B.  his  executor,  who  delivers  up  these  bonds  and  takes  bond  in  his  own 
the  bond,  name,  and  dies  intestate.  The  qu(\<^tion  is,  hrnv  the  crt'ditors  of  A.  shall  re- 
«od  takes  cover  these  debts  (there  being  no  other  assets)  of  the  adirinistrator  de  bonis 
hSTown'**  ^^  ^^  -^-f  ^^  ^^^  executor  [administrator]  of  B.  ?  It  seems  there  is  no  way 
BAiDe,  and  ^"^  ^7  sp^^cial  action  on  the  case  nfrainst  the  executor  of  B.,  for  the  altering 
dies  inies    the  bond  is  no  devastavit.      See  Armitage  v.  Metcalf,  1  Ch.  Ca.  74;  Nordea 

ute,  what  V.  Lcven,  p.  432;  2  lev,  189;  T.  Jo.  38;  Barker  v.  Talcot,  1  Vem.  473. 

remedy        4*^4^ 

have  A.*s  *  ^^___^ 

and* agaiMi  1 V.  RELATIVE  TO  T+TE    APPOINTMENT  OF  ADMINISTRA- 
whom?*                                                        TOR.      Vide  Analyris. 
An  execa '' 

tor  may  in    y.  RELATIVE  TO  THE  RENUNCIATION  OF  THE  OFFICE 

tL^'^.H  OF  AN  EXECUTOR  OR  ADMINISTRATOR, 

noonce  ine  .  . .    ,,-, 

office,'  an  (-^)  When  it  may  be  done. 

leas  he  has  1.  Wangford  v.  Wangford.  M.  T.  1704.  K.  B.  Freem.  Rep.  520;  S.  C. 

intermed  1  Salk.  299;    1 1  Mod.  38. 

died  with         p^  Q^y      Jq  ^ase  an  executor  proves  a  will,  yet  hfe  executor  may  have 

the  estate  J 

of  the  de  *  Ifthe  substiloted  security  iteone  on  which  he  may  sae  in  his  representntive  character, 

it  will  devolve  to  the  administrator  de  bonis  non,  &c.  of  the  original  testator;  1  B.  &  C. 

160;  S.  C.  2  D.  &  R.  271.  . 

t  If  an  executor  refnse  to  act,  his  renunciation  is  entered  and  recorded  in  the  Spiritnel 
Court  before  the  ordinary.  A  mere  verbal  declaration  of  unwillingness  to  act  is  not  suffi- 
cient; but,  to  give  validity,  it  must  be  thus  solemnly  entered  and  recorded,  and  then  ad- 
ministration, withnhe  will  annexed,  will  be  granted  to  another;  Toll.  Ex.  42. 

If  he  appear  and  take  the  usual  oath  before  the  sarrognie,  he  has  made  his  election,  and 
e:innot  afterwards  divest  himself  oT  the  ofHce,  but  may  be  compelled  to  perform  it;  Swinb. 
6.  s.  12;  3  Bac.  Abr.  42,  43;  OIT.  Ex.  39. 

IPa  party  renounce  in  person,  he  takes  an  oalh  that  he  has  not  intermeddled  in  the  effects 
of  the  deceased;  and  will  not  intermeddle  therein  with  any  view  of  defrauding  the  creditors; 
but  he  may  renounce  by  proxy,  and  then  the  oath  is  dispensed  with;  Off.  Ex.  38;  4  Burn's 
Ecd.  Law.  198;  Swinb.  6.  s.  12.  Roll.  Abr«  907. 

If  an  executor  refuse  to  take  the  usual  oath,  or,  being  aQ,uaker,  to  make  the  affirmation* 
this  amounts  to  a  refusal  of  the  oiKce,  and  shall  be  recorded;  4  Burn's  Eccl.  Law.  213; 
Rex  V,  Raines,  Lord  Raym.  863« 

If  an  executor  be  cited  to  accept  or  rePuse  the  executorship,  and  doth  not  appear  on  the 
citation,  he  is  punishable  by  excommunication  for  contempt;  Off.  Ex.  37;  and  the  Court 
may  grant  administration,  &c,  which  shall  be  good  in  law  till  such  executor  hath  proved 
the  will;  1  Leon.  154;  Cro.  Eliz,  858.  And.  afler  a  refusal  and  administration  granted* 
the  party  is  incapable  of  assuming  the  executorship  during  the  life-time  of  such  administra- 
tor, but  after  hisdeath  may  retract  his  renunciation,  however  formally  made;  but,  if  admi- 
nistration be  committed,  in  consequence  merely  of  his  failure  to  appear  to  the  above-men~ 
tinned  process,  he  has  a  right  at  any  future  time,  oven  in  the  administrator'^  life-time,  to 
come  in  and  prove  the  will;  Off.  Ex.  39;  Com.  Dig.  Administrator,  (B.  4.) 

Where  there  are  several  executors,  and  there  is  a  renunciation  by  one  or  more,  and  the 
others  prove  the  will,  the  renunciation  is  not  peremptory;  and,  therefore,  such  as  refused 
may,  at  any  subsequent  time,  come  in  and  administer  during  the  life,  or  after  the  death,  of 
their  CO  executors,  and  shall  be  preferred  before  any  executor  appointed  by  them;  5  Co,  28, 
9  Co.  36.  b.  Anon. (Dyer,  160;  House  v.  Lord  Petre.  2  Salk.  311;  Mead  v.  Lord  Orre- 
ry, 8  Atk.  239;  Robinson  v.  Pett,  3  P.  Wms.  251;  Rex  v.  K^impson,  Borr.  1463;  S.  C. 
1  Bl.  Rep.  256;  II  Vm.  Abr.  55.  66;  and,  if  administration  be  granted  by  the  ordinary 
before  a  refusal  by  the  surviving  executor,  such  administration  will  be  void. 

If  there  are  many  executors  of  a  will,  and  only  one  of  them  proves  the  will,  and  takes 
upon  himself  the  executorship,  it  is  sulficient  for  all  of  them,  and  the  rest  may*aflerwards 
join  with  him,  and  intermeddle  with  the  testator's  estate;  hut,  if  all  of  them  refuse  the  ex- 
ecutorship, none  of  them  will  aAerwards  be  admitted  to  prove  the  will  before  the  ordinary 
dnring  the  life  of  the  administrator,  to  whom,  in  this  case,  administration  is  granted  with 
the  will  annexed;  9  Rep.  37;  1  Rep.  113;  Perk.  485. 

If  there  be  several  executors,  they  most  all  duly  renounce,  before  administration  witlx 
the  will  annexed  can  be  granted;  Roll.  Abr.  907. 
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his  election  whether  he  will  be  executor  to  the  first  testator;  for  he  may  re-   [  290  ] 
nounce  that,  though  he  proves  the  will  o(  his  testator  according  to  2  Cro.  614.  ceaned;* 
cator  of  an  executor  may  even  prove  aato  his  tesitator^and  renoance  as  to  the  yir«/ testator.  ***"  *"•  •*• 
2.  Paksons  v.  Mayesden.  £.  T.    1674.  C.  P.  Freem.Rep.  150;  S.  C.      Whether 

Nom.  Parten  v.  Basede.v.   1  Mod.  213.  an  execut6* 

It  appeared  that  A.  B.  had  been  made  executor,  and  that  after  ^^stator's  J^^°J^'^'^^ 
death  he  took  several  of  testator's  goods  into  his  hands,  which  he  pleaded  he  j^j.  taking 
did  py-o  saha  custodia  of  them;  that,  before  action  brought,  he  afterwards  re- goods  of  tea 
fused  the  executorship  before  the  ordinary,  and  that  therefore  administration  tator's  cut 
was  granted  to  D.,  to  whom  the  property  was  delivered  over.     The  question  '^^*''  ^^^ 
Was,  whether  this  taking  of  the  goods  was  such  an  administering  as  should  '^  naa  been 
conclude  him  from  afterwards  refusing.  doiibt.f 

The  Court  seemed  to  make' a  difference  when  goods  are  in  the  house  of  the   i  oQi  1 
person  named  executor.     This  possession  shall  not  amount  to  an  administra-ip]|^   g^l ' 
tion,  but  perhaps  there  may  be  a  difference  when  he  takes  them  into  his  po9-  ihing  that 
session.     And  here,  although  it  was  pleaded  that .  he  took  the  goods  by  the  an  execotor 
consent  of  the  party  to  whom  administration  was  afterwards  granted,  that  sig- will  attend 
tiified  nothing,  being  before  administration  granted. — Jldjoumaiur,  *J»  ^^  ■•• 

(B)  The  refusal  must  be  unqualified. J  ^       d  b« 
(C)  When  it  may  be  retracted.^  buried  ac 
cording  ttf 

VI.  RELATIVE  TO  THE  FUNERAL.  hid  ra& 

Tugwell  v.  HeymaiV.  M.  T.   1812.  K.  B.  3  Campb.  298.  »nd  circam 

•^sumpsi^  against  executors  for  the  funeral  expences  of  testator.     Plea,  ■^^^p5il 

*  All  soch  acts  as  indicate  an  acceptance  of  the  execatorsbip  amount  to  an  administra-  ^dg  more 
tion,  by  which  an  executor  may  be  compelled  to  act;  3  Bac.  Abr.  44'  Roll.  Abr.  917;  11  Qeceasary 
Vin.  Abr.  205;  therefore,  any  acts  connected  with  the  trusts  of  the  will,  other  than  locking  ^y^^y  sbonld 
vp  the  effects,  borying  the  deceased  in  a  manner  suitable   to   the  estate  which  is  left,  and  ^g  so   as 
defraying  the  expense  of  itone's-self,  or  out  of  the  deceased^s  effects,  making  an  invento- ijy  neglect 
ry  of  hi4  properly,  advancing  money  to  pay  his  debts  or  legacies,  feeding  his  cattle,  repair-  jn^  ^o  pro 
ing  his  houses,  providing  necessaries  for  his  children;  the^e,  being  offices  merely  of  kind- yijo  for  tbe 
ness  and  charity,  render  a  person  liable  to  be  compelled    to  undertake   the  office;  8  Bac.  testator's 
Abr.  22;  Godoipb.  93,  94;  Off.  Ex.   174;  Swinb.    6.  s.  22.   No.  2;  2   Bl.  Com.  507;  11  faneralthej 
Vin.  Ab.  207.  may  be 

If  an  executor  of  an  executor  intermeddle  in  the  administration  of  the  effects  of  the  first  ^qqiq  f^s 
testator,  he  cannot  refuse  the  administration  of  the  effects  of  the   latter;  but  he  may    take  pQug^i)]^  \q 
upon  himself  the  latter,  and  refuse   the  former  (Shop.  Touch.  464.),  for  this  obvious  rea-  those  who 
eon,   that,  if  he  administers  to  the  first  tetitator,  he  cnn  only  do  so  in  the  character  of  eze-  famish 
cator  of  his  executor,  and  thereby  he  determines  his  election  to  act  for  the  latter.  j^  jq  h  man 

t  The  acts  of  administration  which  have  been  mentioned  in  a  preceding  note,  are   in  ge- ,^f>(.  corre.1 
neral,  similar  to  those   which,  in  the  Roman  taw,   amounted  to  a  e,estio  pro  hctrede,  and  ponding 
implied  an  irrevocable  engagement  on  the  part  of  the  heir  to  ncc(;pt    the  succession;  Dig.  ^ith  his  de 
Lib-  29.  lit.  2;  Domat's  Civil  Law.  P.  2.  B.  1.  tit.  3.  s.  1.  &c.;  Godolph.  O.  L.  100,  101.  greeandsta 
The  doctrine,  however,  in  that  law,  appears  to  have  applied  only  to  acts  of  intermeddling  ^-^qq^ 
bj  persons  who  were  otherwise  entitled  to  succeed;  and,  with  this  limitation,  it  still    pre- 
vails in  Scotland,  in  the  succession  to  heritable  rights;  Ersk.  Inst.   B.  3.  t.  8.  s.  38.  and  t. 
9.  9.  25;  Mackenzie's  Inst.  207.      With  respect  to  moveables,  the  law  of  that  country,  as 
iwith  OS,  extends  th<9rale  to  the  case  .of  vicious  intermission  by  strangers,  having  for  its  ob- 
ject the  security  of  creditors,  and  protecting,  by  its  penal  consequences,  a  species  of  pro- 
perty natori^lly  more  exposed  to  fraudulent  appropriation  by  strangers  than  heritable  estates; 
Ersk.  B.  3.'t.  9.  s.  25;  Mackenzie,  222.      But   an  intromission  custodia  causa  will  not 
render  the  party  chargeable , agreeably  to  the  civil   law,  Kr^k.  B.  3.  t.  9.   s.  26;  Dig.  Lib.    ■ 
29.  t.  1.  20.  s'  1,  By  the  modern  practice  of  the  Scotch  Courts,  the  small  value  of  the  thing 
meddled  with  excuses  the  intromitter,  Ersk.  ibid,  although  it  was  formerly  otherwise;  Mac- 
kenzie, 232.       [The    reader  will  probably,  recollect  a  curious  argument,  containing  com- 
ments upon  this  change  of  practice,  dictated  by  the  late  Dr.  Johnson,  and  to  be  found  in 
Boswell's  Life  of  him,  sub  An.  Dom.  1772.]      in  England,  smallness  of  value  is  no    de- 
fence at  law. 

X  An  executor  cannot,   in  part,  refuse;  he  must  refuse  entirely,  or  not  at  all;  11  Vin. 
Abr.  139,  Brownl.  82;   1  Salk.  297. 

§  I^  has  been  seen  {ante,  p.  289.  n.),  that,  after  administration  with  tl\e  will  annexed  ' 
\\A:A  been  granted,  in  consequence    of  an  execu'or's  renouncing  his  right  to  the  probate,  or 
neglecting  to  appear,  or  being  duly  cited   to  accept  or  refuse  the  same,  the  executor  can- 
not retract  his  refusal  during  the  life-time  of  the  administrator:  but  he  may  do  so  after  thtf 
grant  has  ceased  by  the  administrator's  death. 

II  Unless  the  friends  of  the  deceased  relieve  him  from  that  painful  part  of  bis  datjr,  whicb 
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non  aasumpiiL  The  defendant,  it  was  proved,  had  given  no  orders,  and  the 
question  put  was,  whether  an  implied  assumpsit  was  raised  against  him,  the 
plaintiff  having  conducted  the  funeral  in  a  maimer  suitable  to  the  testator's  de- 
[  392  ]  gree  and  circumstances.  Per  Lord  Ellenborough.  There  must  be  a  verdict 
for  the  plaintiff.  It  was  the  defendant's  duty  to  see  that  the  deceased  was  de- 
cently interred.  The  law  will  therefore  imply  a  promise  on  his  part  to  satbfj 
the  demand. 

VII.  RELATIVE  TO  THE  INTEREST  OF  AN  EXECUTOR^OR 
ADMINISTRATOR  IN  THE  DECEASED'S  PROPERTY  * 
AND  HEREIN  OF  WHAT  ARE  ASSETS. 

(A)    As  TO  SUCH  AS  WERE  IN  THE  DECEASEd's  POSSESSION. 

1st,   Chaiiels  real.f 
1.  Oldham  v.  Pickering.  M.  T.  8  W.  3.  K.  B.  2  Salk,  464;  S.  C. 
Ao  estate  Garth.  376. 

^^^  -f^h'  ^^  ^^  attachment  brought  on  a  prohibition,  thecase  stated  to  the  court  was  that 
bnV  ape'*  ^'^'  was  seised  of«  messuage  to  him  and  his  assigns  for  three  lives  and  died  in- 
eial  occtt  testate,  without  children,  leaving  only  A. P.  his  sister.  Administration  was  com- 
pant,  ia  aa  mitted  to  S.  O.  the  plaintifi*,  on  which  the  defendant  sued  her  in  the  Spiritual 
•eta.  Court  for  distribution ;  and  the  single  question  was,  whether  an  estate  pur  au- 

anj  person  may  do,  withont  making  himsplf  liable  to  be  charged  as  on  ezecotor  de  son 
tort;  Toll,  Ex.  245,  Mr.  Justice  Blackstone  says,  be  mast  bury  the  deceased  in  a  man- 
ner suitable  to  the  estate  which  be  leaves  behind  him.  "Necessary  funeral  expenses  are  al- 
lowed previous  to  all  other  debts  and  charges;  but,  if  the  executor  or  administrator  be  ex- 
travagant, it  is  a  species  of  devastation,  or  waste,  of  the  substance  of  the  deceased,  anil 
shall  only  be  prejudicial  to  himself,  and  not  to  the  creditors  or  legatees  of  the  deceased;  2 
Bl.  Com.  507;  Salk.  196;  Godolph.  p.  2.  c.  26.  sec.  2. 

In  strictness  no  funeral  expenses  are  allowable  against  a  creditor,  except  for  the  coffin, 
ringing  the  bell,  parson,  clerk,  anif  bearers*  fees,  but  not  for  pall  ornaments;  per  Holt/,  1 
Salk.  296. 

The  usual  method  is  to  allow  6/.;  Bull.  N.  P.  143.  This  sum  was  allowed  by  Lord 
Hardwicke,  C.  J„  in  Smith  t,  Davis,  Middlesex  Sittings,  after  M.  T.  10  Geo.  2.  MSS. 
But  if  there  are  assets,  tho  allowance  shall  be  according  to  the  estate  and  degree  of  the  de- 
ceased. In  Stagg  T.  Punter,  3  Atk.  119,  the  |testator  having  desired  to  be  buried  at  a 
church  thirty  miles  distant,  and  it  not  being  clear  thaC  there  would  be  a  deficiency.  Lord 
Hardwicke,  C.  J  .,  allowed  60/,  for  funeral  expenses.  So,  in  Offley  v.  Offley,  Prec,  Ch. 
26.  600/.  were  allowed,  in  respect  of  the  testator's  quality,  and  his  having  been  buried  in 
kis  own  country, 

*  The  interest  of  an  executor  or  adminittrator  in  the  property  of  the  deceased  is,  in  all 
respects,  the  same.  So  also,  an  executor  of  an  executor,  in  however  remote  a  series,  baa 
the  same  interest  in  the  goods  of  the  first  testator,  as  the  first  and  immediate  execntor;  Com. 
Dig.  Admin.  G.;  OfT.  Ex.  259;  11  Vin.  Abr.  24;  4  Burn.  Eccl.  L.  273;  Shep.  Touch.  464. 
An  administrator  de  bonis  non  has  also  the  same  interest  in  such  of.  the  effects  as  remain 
nnadministered  as  was  vested  in  the  executor,  or  antecedent  administrator;  Toll.  Ex,  242. 

t  Chattels  real  or  such  as  concein  or  savour  of  ,the  realty,  as  interests  for  years  in  hon- 
aes  or  lands,  advowsons-,  commons,  fairs,  corodies,  and  'the  like;  mortgages;  the  next  pre- 
sentation to  a  church;  estates  by  statute-merchant;  statute- staple;  or  elegit;  and  a  plan- 
tation; for,  though  it  is  an  estate  of  inheritance,  yet,  being  in  a  foreign  country^  it  is  call- 
ed a  chattel  in  the  hands  of  executors  lo  pay  debts. 

A  lease  for  years  determinable  on  lives,  is  a  chattel  interest,  and  shall  vest  in  the  execn* 
tor  or  administrator  of  such  lesiee;  Off.  Ex^54.  If  an  estate  be  granted  to  A.  for  aolong 
a  time  as  B.  shall  live,  but  not  granted  to  his  heirs,  and  A  dies  in  the  life- time  of  B.,  the 
heir,  net  being  named  in  the  grant,  the  executor  or  administrator  is  entitled  to  the  estate 
by  the  6tatute  29  Car.  2.  c.  8.  In  case  of  a  tenancy  from  year  to  year,  as  long  as  both 
parties  please,  if  the  tenant  die  intestate,  t*ie  same  interest  shall  devolve  on  his  administra- 
tor; Doe,  d.  Shore,  v.  Porter,  3  Term,  Rep.  13;  vide  also   Gulliver,  d.  Tasker,  v.   Bnrr, 

1  Black.  Rep.  596;  Rex  v.  Wiilet,  6  Term.  Rep.  295;  James  v.  Dean,  11  Yes.  jnn.  8!J8; 
and  13  Yes.  jun.  236.  A  reversion  of  a  term  is  vested  in  the  expcutor  immediately  on  the 
testator's  death,  as  also  in  the  administrator,  on  the  taking  out  letters  of  administration, 
and  shall  be  assets  in  their  hands  for  its  utmost  value;  11  Yin.  Abr.  240;  Prattle  v.  Kin^» 

2  Jo.  170.  If  the  testator  die  in  possession  of  a  term  of  years,  it  shall  vest  in  his  exe- 
cutor; and,  although  it  be  worth  nothing,  he  cannot  waive  it;  for  ho  must  renounce  the  ex- 
ecutorship aliogeiher,  or  not  ai  all;  Com.  Dig.  Admin.  B,  4  B.  10;  1  Sid.  266;  Fooler  r. 
Cooke,  1  Salk.  297;  Holier  v.  Casebert,  1  Lev.  l'^7;  Bolton  v.  Cammon,  1  Yenir.  271. 
But  this  is  to  be  understood  only  where  the  executor  has  assets;  for  he  may  relinquish  the 
lease,  if  the  property  be  insufficient  to  pay  the  rent;  yet,  in  case  there  is  enough  to  bear 
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ier  vie  was  distributable  in  the  same  manner  as  intestate's  goods  and  chattels,    [  293  ] 

according  to  statute  22  Car.  2.  and  by  force  of  29  Car.  2.  c.  3.  whereby  it  is 

enacted,  that  an  estate  pur  atUer  vie  shall  be  deviseable;  and,  if  no  such  de- 

▼ise  be  thereof  made,  the  estate  shall  be  answerable  in  the  hands  of  the  heir, 

if  it  shall  come  to  him  by  reason  of  a  special  occupancy;  and  in  case  there  be 

no  special  occupant,  it  shall  go  to  the  executor  or  administrator  of  the  parties 

that  had  the  estate  thereof  by  virtue  of  the  grant,  and  shall  be  assets  in  their 

hands.     P^r  Cur,    The  prohibition  shall  remain;  an  estate  pur  auler  vie  of  an 

intestate  is  not  distributable;  for,  notwithstanding  the  alteration  made  by  the 

statute,  it  remains  a  freehold,  and  the  amendment  of  the  law  in  this  particular 

was  only  designed  for  relief  of  creditors,  that  if  it  came  to  the  heir  by  reason 

of  special  occupancy,  it  shall  be  in  his  hands  as  assets  by  descent,  viz.  liable 

to  those  debts  where  the  heir  is  chargeable,  and  those  only;  but  .if  there  was 

no  special  occupant,  then  it  shall'  go  to  the  executor  and  administrator,  that 

they  shall  be  in  the  room  of  the  occupant,  and  it  shall  be  assets  in  their  hands 

for  the  payment  of  the  debts;  but  it  is  not  assets  to  pay  legacies,  except  such 

as  are  particularly  devised  out  of  it.     The  statute  has  only  made  it  assets  for 

a  particular  intent;  viz.  to  pay  creditors:  and  as  no  debts  appear  in  this  case, 

the  administrator  is  as  it  were  the  occupant,  and  shall  not  be  compelled  to 

make  distribution. 

2.  Vincent  V.  Sharp.  T.  T.   1819.  K.  B.  2  Stark.  N.  P.  C.  607.  f  294  1 

Action   against   defendant  as   administratrix.      Plea,  plene  adminisiravit.  And  a  \eM9 
Plaintiflf  claimed  a  lien  upon  the  assignment  of  a  lease  which  had  belonged  to  which  had 
the  intestate,  the  value  of  which,  it  was  urged,  could  not  be  considered  as  as-^^'^^S^  to 
Beta  in  defendant's  hands,  as  long  as  it  remained  in  plaintiff's  possession.  ^  testator. 

But  Abbott,  C.  J.,  said  that,  if  defendant  had  done  what  he  was  desired  to^°''j^*5 
do,  the  lease  might  have  been  sold.     Verdict  for  plaintiflf.  as  assots,  al 

2nd.   Ckaitels  personal,  though  in 

tlie  loss  for  some  years,  thoogh  not  daring  the  whole  ternii  the  ezecntor  is  bound  to  eooti-  ^"^     l *  j 
Dae  tenant  till  the  fund  is  exhausted,  when,  on  i^iving  notice  to  the  la.ndlord,  he  maj  waive  ^^^  third 
the  possession;  Off  Ex.  120.     To  conclude  the  executor's  interest  in  chattels  real,  it  may  PO<]Bon 
be  observed  chat,  where  soch  chattels  concern  corporeal  hereditaments,  as  leases  for  years  cJaiDiiiM  a 
of  hoase.'i  or  lands,  the  execntor  is  not  deemed  to  be  in  possession  of  them  till  he  has  acta- "8"^  ^f 
ally  entered;  bat,  in  regard  to  snch  chattells  as  relate  to  incorporeal  hereditaments,  as  leas- hen. 
68  of  tithes,  the  possession  of  the  executor  is  necessarily  constructive,  becaose,  on  them 
there  can  be  no  entry;  at  the  instant  therefore,  that  the  tithes  are  set  out  in  a  place,  howe- 
Ter  remote,  he  shall  be  possessed  of  them  in  contemplation  of  law;  Off.  Ex.  120. 

In  order  to  give  a  more  clear  and  definite  idea  of  the  executor's  interest  in  the  property 
of  the  decessed,  let  us  take  a  short  view  of  those  cases  where  the  chattel  interest  shall  go 
tn  tlie  heir  in  preference  to  the  ezecntor.  The  principle  which  generally  pervades  the  ca- 
se* in  which  the  huir,  as  distinguished  from  the  executor,  shall  be  entitled  to  the  chattels 
is  this;  that  they  are  so  annexed  to  and  consolidated  with  the  inheritance,  that  they  shhli 
accompany  it  wherever  it  vests;  2  Bl.  Com.  427.  428. 

If  A.,  seized  in  fee,  grant  an  estate  in  tail,  or  a  lease  for  life  or  years,  reserving  rent, 
aocb  rent  as  accrues  after  his  de  ath  being  incident  to  the  reversion,  shall  go  to  his  heir8,'and 
not  to  his  excutors  although  they  are  expressly  named  in  the  covenant;  3  Bac.  Abr.  62;  Harg. 
Co  Xitt.  47.  In  case  the  lease  reserve  the  rent  at  Michaelmas,  or'ten  days  after ,Jf  the  rent  be 
not  paid  at  Michaelmas,  and  before  the  ten  days  are  expired,  the  landlord  die,  his  heir,  and 
not  his  ezecntor,  shall  receive  the  rent,  because  it  was  legally  due  before  the  end  of  the 
ten  days,  and  therefore  no  chattel;  Hargrave,  Co.  Litt,  47.  note  9;  Drake  v.  Monday,  Cro. 
Car.  207.  So.  if  the  landlord  die  on  the  day  on  which  the  rent  is  payable,  after  sunset'  and 
before  midnight.Hhe  heir,  and  not  the  executor,  may  demand  the  rent;  for  it  is  not,  in 
strictness,  due  till  the  last  minute  of  the  natural  day,  and  the  executor  is  only  entitled  to 
each  rent  as  was  actually  due  to  his  testator  at  the  time  of  his  death;  8  Bac.  Abr.  68;  Harg. 
Co.  Litt.  202.  note  1;  Duppa  v.  Mayo,  1  Saond.  287;  Lord  Rockingham  v.  Ozenden.  Salk. 
678;  and  vide  1  P.  Wms.'177.  S.  C.  So,  if  an  estate  for  another's  life  be  limited  to  teeiator, 
hiM  heirs,  executors,  administrators,  and  assigns,  and  be  not  devised,  it  shall  descend  to  the  . 
heir,  and  not  to  the  executor;  Atkinson,  administratrix!,  v.  Baker,  4  Term  Rep.  229.  Mo- 
ney covenanted  to  be  laid  oai  in  the  purchase  of  land  shall  descend  to  the  heir;  Toll.  Ex. 
7.  If  the  parson  of  a  church  be  seised  of  the  advowson  in  fee,  and  die,  in  snch  case,  the 
heir,  and  not  the  executor,  shall  present,  because,  at  the  same  time  the  avoidance  vests  in 
the  execntor,  the  inheritance  descends  to  the  heir;  and  where  two  titles  concnr  in  an  in- 
aCaat  of  time,  the  elder  shall  be  preferred;  11  Vin,  Abr.  169;  8  Bde.  Abr.  61;. Holt,  t^ 
Bishop  of  Winchhster,  8  L^t.  47;  8  Salk.  280.  8.  C.    Vide  post,  P-  296.  n. 
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D0TiMof.a    ^  1.   Chattels  animate  * 

farm  to  A.,  2,   Chattels  vegetable.J 

f"lifo'^e     ^^^  ^-  GoDSLAVB.  H.  T.   1697.  K.  B.  Holt's  MS.  cited.  6  East,  604.  n. 
mainde/to       '^^®  terms  of  a  clause  in   a  devise  were  as  follows:  "  I  give/^dcvise,  and 
B.  in  tail,    bequeath  unto  my  mother,  A.,  all  that  my  farm,  &c.  called  C,  now  in  my  pos- 
DeTise  al«o  session  and  occupation,  during  the  term  of  her  natural  life;  and,  after  her  de- 
to  A^  of  all  cease,  to  B.  and  the  heirs  male  of  his  body,  remainder  over,'^  Slc.  In  another 
the  testa      clause  the  testator  **  gave  and  bequeathed  unto  his  mother  A.  all  his  goods 
y  295^  1  ^"^  chattels,  plate  aqd  household  goods,  stock  of  -his  farms,  bonds,  bills,  book 
and  chat      debts,  and  all  other  his  moveables  whatsoever,  to  be  used  and«enjoyed  by  her 
teU»  stock  for  her  benefit  and  advantage,   as  she  should  think  fit,  during  the  full  time  of 
pf  farm,      her  natural  life;  and  from  and  after  her  decease,'^  declared  his  meaning  to  be 
boods,  &c.  ««  (hat  she  should,  either  by  her  last  will  and  testament,   or  by  his  executor, 
aod  all  oth  g   -p ^  cause  to  be  paid  out  of  his  said  goods  and  chattels,  the  foUowings  sums" 
abl«f  whaT^^'  ^^^  *^®"  ^®  8*^'®  several  legacies,  and  made  A.  and  E.  F.  his  executors, 
aoever;        It  appeared  that,  before  the  making  of  the  will,  the  testator  had  grown  great 
held  that      quantities  of  corn  upon  the  farms,  and  (hat  certain  growing  corn,  which  was  not 
growing       reaped  till  after  the  death  of  the  testator  of  his  mother,  who  died  soon  after  him, 
.corn  reaped  j^ad  been  claimed  and  seised  by  B .  This  action  (of  trover)  was  therefore  brougGt 
d    tVof  the  "^y  ^^®  representative  of  A.  and  came  on  to  be  tried  before  Holt,  C.  J.,  whose 
iQgtii(of3Q^  manuscript  report  of  the  case  is  thus  stated  by  Mr.  East:     "  The  question 
A;  did  not  was,  whether  the  corn  growing  did  pass  to  the  defendant  by  the  devise  of  land 
parf  to  the  sown  to  him?     The  case  of  Spencer,  Mich.  51.  was  urged,  when  it  was  re- 
fleviaee.       solved  that  the  devisee  of  land  sown  should  have  the  corn,  and  not  the  execu- 
tor of  the  devisor.     To  which  it  was  answered:  that  is  true,  if  the  intention 
of  the  testator  doth  ndt  appear  to  be  otherwise,  as  in  this  case  it  is  made  mani- 
fest, for  that  he  gives  all  his  goods,  chattels,  plate,  and  household  stuff,  stock 
of  his  farms,  debts,  ready  money,  and  all  other  his  moveables,  fyc,   to  his  mo- 
ther.    If  the  deyisecj  hath  the  corn  growing  at  the  time  of  the  testator's  death 
it  is  only  against  the  executor,  but  not  against  a  devisee  of  his  goods,  and  it  is 
hard  to  give  it  to  the  devisee^  by  implication  against  an  express  bequest. 
This  case  being  afterwards  referfed  to  me  for  further  consideration,  I  was  of 
opinion  that  the  corn  did  belong  to  the*executor  as  devisee,  and  not  to  the  de- 
visee of  the  land." 

*  These  arc  all  Lirdd,  beasts,  and  fislie.^,  whether  they  be  tame  or  wild,  providing  they 
were  in  the  testator's  possession  at  his  decease;  that  bi,  so  confined  that  they  could  not  es- 
cape; 2  131,  Com.  390,  391;  Com.  Dig.  Biens,  a.  2.  An  executor  sh-il I  likewise  be  enti- 
tled to  deer  in  a  park,  hares  or  rabbits  in  an  enclosed  warien,  doves  in  a  dove- house,  phea- 
sants or  partridges  in  a  mew,  Ush  in  a  private  pond,  and  bees  in  a  bee-hive,  if  the  lesta- 
Jpr  were  lessee  for  years  of  ll»e  premises  to  which  they  belong;  Off*.  Ex.  63.  67.  But  the 
heir  has  a  qualified  possessory  property  in  deer  in  a  park,  hares  or  rabbits  in  a  warren,  doves 
in  a'dovo-house,  phensapls  and  partridges  in  a  mew,  swans,  though  unmarked,  in  a  private 
moat  or  pond,  or  kept  in  water  within  a  manor,  or  at  large  if  marked;  and  in  bees  in  a 
hive,  or.  as  it  has  been  held  by  some  apthorities,  though  npt  in  a  hive,  in  respect  of  his 
ownership  in  the  soil.  lie  is  also  entitled  to  fish  in  a  private  pond  or  piscary.  These  va- 
rious animals  shall  all  go  with  the  inheritance;  for  without  them  it  is  incomplete;  Hni^. 
Co.Litt,  8;  Com.  Dig.  Biens.  b.;  1  Roll.  Abr.  916;. Off.  Ex.  53;  11  Vin.  Abr,  166;  2 
Burn.  Just,  369;  7  Co.  15  b;  3  Bac.  Abr.  64;  2  Bl.  Com.  427;  Harg.  Co.  Litt.  8;nole  lO! 

1  Are  fruit  or  oilier  partj  of  a  plant  or  tree  when  severed  from  the  body  of  it ;  or  the  whole 
plant  or  tree  itself  when  severed  fro.m  the  gronnfl,  as  apples  or  pears  which  are  gathered  or 
fidleri,  grass  which  is  cut,  and  trees  or  their  branches  which  are  felled  or  lopped  ;  2  BI.  Com. 
.  389 ;  Off,  Ex.  59 ;  and  all  those  vegetables  and  plants  that  are  raised  annually  by  labour  and 
manuranco,  and  styled  emblements,  which  includes  corn  growing,  hops,  saffron,  hemp,  flax, 
clover,  sain  foin,  and  every  other  yearly  production,  in  which  art  and  industry  must  combine 
with  nature,  whether  in  the  «?r(>und  or  severed  at  the  death  of  thcf  testator  ;  *2  Bl.  Com.  122, 
123;  Termes  do  In  Ley.  Embl.  Off.  Ex.  59;  4  Burn.  Eccl.  Law,  255;  Com.  Dig.  Biens, 
G.  1 ;  Harg.  Co.  Litt.  55.  b. ;  Anon.  2  Freem.  210.  Manure  in  aheap,  before  it  is  spread 
on  the  land,  is  also  a  personal  chaltol ;  1 1  Vin.  Abr.  175 ;  Sty.  66.  But  with  regard  to  chat- 
tels personal  and  vegetable,  trees  of  every  description  belonging  to  the  soil,  unless  severed 
during  the  life  of  the  testator,  and  likewise  all  species  of  fruits  hanging  on  the  tree  at  the 
time  of  the  ancestor's  dea:h  ;  also  grass  growing,  though  ready  to-be  cut  for  hay,  shall  de- 
scend to  the  heir,  all  which,  if  ihey  had  been  severed,  we  have  just  seen,  would  belong  to 
the  executor;  Cora.  Dig.  Biens,  H.  3;  Bac.  Ab'r.  64;  Off.  Ex.  59;  Swinb.  984,  935,  p. 
7,  «.  10. 

f  I.  e.  of  the  land.  §  Ibid. 
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3.   Chaiteh  inanimate  *  Ifanexecu 

1.  Anon,  M.  T.   1697.  K.  B.  12  Mod.  346.  boVdrrVriT 

In  an  action  of  dfebt  brought  by  husband  and  wife,  against  an  executor,  who  ^  ji^bior,  it 
pleaded  that  he  had  fully  administered,  on  issue  joined,  it  was  given  in  evi-    r  ^95  i 
dence  at  the  trial,  that  the  executor  had  discharged  a  debtor  of  the  intestate  will  b«  con 
out  of  Ludgate,  taking  a  bond  from  him  ior  the  debt;  although  it  appeared  he  sidered  as 
was  so  extremely  poor,  that  he  was  actually  unable  to  procure  the  necessa- *"«'■• '* 
fies  of  life,  yet  the  Court  deemed  it  assets  in  the  executor's  hands.  ©bh"  or  bo 

*  These  are  household  goods,  merchandize,  money,'stock,  pictures,  jewels  garments  ;  in  extremely 
short,  every  thing  not  included  in  the  former  classes,   that  can  properly  be  put   in  motion,  poor, 
and  transferred  from  one  pluce  to  another ;  2  Bl.  Com.  387.  389 ;  Off.  Ex.  57.     The  no*t  *^ 
advowson  before  it  becomes  void  is  a  chattel  real ;  but  after  an  avoidance  it  is  a  chattel  per- 
sonal; 11  Vin.  Abr.  178  ;  Off.  Ex.  54.  73.     The  executor  has  also  an  interest  in  the  per- 
son of  a  debtor  in  execution  at  the  testator's  suit;  and  without  the  executor's  assent  the 
party  cannot  be  discharged.     This  interest  is  in  the  nature  of  a  personal  chattel,   inasmuch 
am  the  debtor  is  merely  a  pledge  to  secure  the  debt ;  3  Bac.    Abr.    57 ;  Off.  Ex.  56.     Such 
deeds  and  writings  as  relate  to  terms  of  years,  or  other  chattels,  or  are  securities  for  debts, 
belong  to  the  executor;  3  Bac.  Abr.  65;  Off.  Ex.  63.  73;  Jones  v.  Jones;  3  Bro.  Ch.  Rep^ 
8;  Touchs.  496;  and  if  the  testatuf  die  after  the  church  becomes  void,  aud  before  presen- 
tation, his  executor  shall  have  the  benefit  of  presenting,  nor  shall  it  be  regarded  as  assets,  as 
it  cannot  be  sold ;  but  if  in  that  case  a  stranger  present,  and  procure  his  clerk  to  be  admit- 
ted, damages  recovered  by  the  grantee's  executor  in  a  quare  knpedit  shall  be  assets ;  'S  Bac. 
Abr.  65;  Off.  Ex.  63.  73;  Jones  v,  Jones ;  8  Bro.  Ch.  Rep.  80;  Touchs.  496. 

Such  personal  chattels  inanimate  as  go  to  the  heir  with  the  inheritance,  and  not  to  the  ex- 
ecutor, are  such  things  as  cannot  be  taken  away  without  damaging  or  dismembering  the  free- 
hold :  whatever  therefore,  is  strongly  alBxed  to  the  inheritance,  and  cannot  be  severed  with- 
out violence  or  damage,  is  a  member  of  the  same,  rmd  shall  pass  to  the  heir,  as  chimney 
pieces,^  pumps,  tables  and  benches,  which  have  been  long  fixed ;  2  Bl.  Com.  427,  4*28  ;  Lo^d 
Feter  v.  Heneage;  12  Mod.  520.  The  law  is  the  same  in  regard  to  coppers,  leads,  pales, 
posts,  rails,  window  shutters,  windows,  whether  of  glass  or  otherwise,  wainscots,  aoors, 
locks,  keys,  raiUstones  fixed  to  a  mill,  anvils,  and  the  like  :  they  are  annexed  to  the  freehold, 
and  are  held  to  form  part  of  it,  4  Burn.  Ecol.  Law,  256 ;  3  Bac.  Abr.  63;  Off.  Ex.  62;  4 
Co.  Lilt.  63,  64;  Swinb.  p.  6.  s.  7*  althmigh  pictures  and  looking  glasses  generally  go  to 
the  executor  as  persona!  chattels ;  yet,  if  put  up  instead  of  wainscot,  it  seems  they  shall  ' 
belong  to  the  heir;  he  has  a  right  to  tlie  house  entire,  and  undefaced,  L.  of  Test.  380,  ^1; 
Cave  r.  Care;  2  Vem.  508;  but  where  the  testator  has  annexed  any  chattel  to  the  house 
for  the  purposes  of  his  trade  or  profession,  he  or  his  executor  may  disunite  it,  during  the 
continuance  of  his  interest,  if  he  can  do  it  without  injury  to  the  fabric  of  the  house,  or  the 
soil  of  the  freehold;  3  Bac.  Abr.  63.  in  note,  Lord  Dinlley  v.  Lord  Warde,  Ambl.  113; 
Harvey  v.  Harvey,  2  Str.  1140.  Thus  modem  tables,  although  fastened  to  the  floor,  grates, 
iroQ  ovens,  jacks,  clock  cases,  in  whatever  mode  annexed  ;  4  Burn's  Eccl.  Law,  257.  It 
has  been  said  that  pictures  go  to  the  executorj'but  ancient  portrails'of  former  owners  of  the 
mansion,  though  not  fastened  to  ilie  walls  are  excepted,  as  they  go  with  the  mansion  :  2  Bl. 
Com.  429  ;  Hiirg.  Co.  LFtt.  18.  b. 

A  devisee  of  the  lands  is  entitled  to  all  those  chattel  interests  which  have  been  stated  to 
iMlong  to  the  heir;  2  Bl.  Com.  428  ;  and,  in  one  respect,  he  has  an  advantage  to  which 
the  executor  is  not  entitled.  Such  devisee  shall  have  the  emblements,  and  not  the  executor 
of  the  devisor;  Toll.  Ex.202.  But  u  devisee  of  the  goods,  stocks,  and  moveables,  is,  it 
seems,  entitled  to  growinjr  corn,  in  preference  both  to  the  devisee  of  the  land  and  executor; 
Winch.  51;  Cox  v.  Godslave  ;  Holt's  MSS.  137;  L.  of  N.  Pri.  34;  Swinb.  933,  934,  p. 
7.S.  lU.  .  »         M 

In  contemplation  of  law,  a  complete  unity  of  person  subsists  betwee-n  the  husband  and 
vrife  As  long  as  the  relation  continues,  thov  are  regarded  as  one  individual.  On  this 
principle,  whatever  property  belonged  to  her  sofe,  is  vested  in  thr  husband  by  the  marriage; 
2  Bl.  Cora.  443;  Com.  Dig.  Baron  and  Feme,  d.  I.  If  ihe  husband  dispose  not  of  the 
chattels  real  of  his  wife  in  his  lifo-time,  and  die  before  her,  they  shall  not  pass  by  his  will, 
nor  shall  iliey  go  to  his  executor;  for  not  having  altered  the  property  in  his  life  time,  they 
were  never  transferred  from  the  wife,  but  after  his  death  she  shall  remain  in  her  former  pos- 
•  session;  2  Bl.  Com.  4:14;  I'iowd.  418.  So,  if  the  husband  and  wife  grant  a  lease  of  the 
wife's  property,  and  she  assent  after  the  denih  of  her  husband,  she  shall  have  the  arrears  in- 
curred m  hishfe-iime.  1  Koll.  Abr.  350;  Dembyn  v.  Brown;  Moore,  887;  or,  if  the  hus- 
band be  entitled  to  an  advowson  in  right  of  his  wife,  and  after  an  avoidance,  but  before  pre- 
sentation, die,  his  wifcrand  not  his  executor  shall  present;  Com.  Dig.  Baron  and  Feme,  E. 
3.  Co.  Litt.  351.  Chattels  personal,  orchoses  in  action  as  debts  on  bond,  simple  contracts, 
and  the  like,  do  not  vest  in  the  husband,  until  he  receives  or  recovers  them  at  law,«and  then 
at  bis  death  will  go  to  his  executor,  and  shall  not  revert  to  his  wife,  2  Bl.  Corn.  434;  Har§. 
Co.  Litt.  351 ;  but  in  equity  it  is  held  that  a  settlement  before  marriage,  if  made  in  consid- 
eration of  the  wife's  fortune,  entitles  the  representative  of  the  husband  dying  in[her  lifs- 
lime  to  her  choses  in  action. 

The  wife  also  is  entitled  to  what  is  called  her  paraphernalia,  2B1.  Com.  485;  3  Bae.  Abr 
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[  217  ]  2.  WoRRAL  V.  Hand.  T.  T.  1791.  K.  B.  N.  P.  Peake,  74. 

So,  the  pro  ^n  administratrix  being  sued  in  an  action  oCassumpaii^  pleaded  the  general 
dace  from  \^^^^  pUne  administravity  and  outstanding  bonds;  on  which  it  appeared  that  a 
a  tnide  and  P"'^''^  house  was  kept  by  her  intestate,  and  that  she,  since  his  death,  occupied 
goodwill  of^'^''  house  tor  some  time,  and  then  sold  the  trade  and  good  will  of  the  same  for 
a  public  a  larire  sum  of  money.  On  the  question  whether  this  be  assets  in  the  hands 
house  la,  of  an  administratrix?  Per  Lord  Kenyon,  C.  J.  Notwithstanding  the  defend- 
'"  'jl®  ant  was  tenant  at  uill  after  the  intestate's  death,  I  am  of  opinion  that  the  mo- 

•Jn«:l:^./"  "®J  receivfid  on  the  sale  of  the  above  property  is  assets  in  the  hands  of  an  ad- 
trix,  nsfle  «.  *»"nis*ratrix,   for  it  is  the  constant  practice  m  the  Court  of  Chancery  to  hold 
So,  ajudg    beneficial  interests  to  be  assets.     See  Jury  v.  Woodhouse;  Barnes,  333, 
meniob  3.  Carlisle  V.  Greenwood.  E.  T.   1701.  K.  B.  7  Mod.   10. 

tained  by  A  srire  facias  was  brought  on  a  judgment  at  Westminster,  and  the  adminis- 
Trator  iii"h  ^^^^^^  produced  letters  of  administration  granted  by  the  .Archbishop  of  York; 
K.  B.  at  *  ®"^  because  the  judgment  was  assets  at  Westminster,  in  the  province  of  Can- 
Westmina  terbury,  it  was  decided  the  administration  in  the  province  of  York  did  not  ex- 
ter  if  aaaets  tend  to  it. 

w  »he  pro  4,  Jenkins  v.  Plume.  H.  T.  1702.  IC.  B.  1  Salk.  20t. 

▼ince  of  Qn  nj,  indehiiatus  assumpsil  brought  by  husband  and  wife,  who  was  cxecu- 

an  er  a  ^^-^^  declaring,  for  that,  wjiereas  the  defendant  was  indebted  to  them  as  exe- 
cio,  where  ^^^or  of  J.  S.  for  so  much  money  received  by  him  to  their  use,  as  executor,  he 
a  debtor  promised  to  pay  it,  Sfc.  the  defendant  pleaded  nan  assumpsit;  and  on  the  trial 
paya  the  the  plaint  iflTs  were  nondUited.  The  question  was,  whether  they  should  pay 
Jm!*'"''!  ^^®*^  ®"  statute  23  H.  8.  Per  Holl,  C.  J.  The  plaintiff  shall  pay  costs  for  the 
wlih  ihe  "^^^^^P^  heing  since  the  death  of  the  testator;  if  it  was  by  the  consent  of  the 
consent  of  ®^<B<^utor,  it  is  the  receipt  of  the  executor.  On  the  other  side,  if  it  was  with- 
Ihe  execs  out  his  consent,  yet  now,  the  bringing  this  action  is  a  consent.  As  to  the  na- 
tor,  it  is  aa  min^  themselves  executors,  it  is  only  to  deduce  their  right,  and  set  it  forth  ab 
Mts.  mgtnc;  yet,  nevertheless,  the  cause  of  action  arises  entirely  in  his  time,  and 

I  298  J  gince  the  death  of  the  testator.  It  is  only  by  construction  that  an  executor  is 
out  of  the  statute  of  23  Hen.  8.,  and  the  reason  is,  because  he  is  not  privy  to 
g  .^  .the  original  cause  of  action;  but  in  this  case  he  is.  If  the  defendant  received 
ministrator  ^^^  money  by  the  consent  or  appointment  of  the  plaintiff,  it  was  assets  in  his 
recover  in  hands  immediately;  if  without  his  consent,  yet,  the  bringing  of  the  action  is 
trover  the  such  a  consent  that,  upon  judgment  obtained,  it  shall  be  assets  immediately, 
ffooda  of     without  execution .  ' 

uTe'Th?  5.  Turner  v.  Davies.  E.  T,  22.  Car.  2.  K.  B.  1  Mod.  62. 

are^'aasete    .    ^^^^  querela.  The  facts  were  these :  an  administrator  recovered  damages 
tfaoogh  the  '^^  ^^  action  of  trover,  ^of  goods  of  the  intestate  taken  out  of  the  possession  of 
action  be     the  administrator  himself.     This  administration  was  afterwards  revoked.    The 
brought  in  question  was,  whether  the  plaintiff  was  entitled  to  execution. 
his  own  Kelynge,  C.  J.,  said,  that  the  plaintiff  might  bring  the  action  contrary  to 

BnTif         ^^^  argument  of  counsel  in  his  own  nanie,  but  that  the  goods  should  be  assets, 
executor  re  ^"^  ^^  ^^^  ^^^^"  of  the  case,  judgment  was  given  against  tl^e  defendant. 
cei?eamo  6.  NicoLS  V.  Bride  Bridge.  E.  T.   1698    K.  B.  12  Mod.  381. 

oey  from  a     Per  Cur.     A  man  makes  a  bond  to  be  in  trust  for  B.     A.  dies;  his  execu- 
trnst  bond,  tor  receives  the  money:  this  shall  not  be  deemed  assets, 
uunotas  7    Deering  v  Torrington.  T.  T.   1702.  K.  B.   1  Salk.  79. 

Neither  isL  I^H.  takes  a  bond  in  trust  for  another  person,  and  dies,  this  bond  is  not  as- 
tfae  penalty  sets  in  the  hands  of  his  executor.  It  is  the  same,  if  an  obligee  assigns  and 
incorred  by  covenants  not  to  revoke  the  same,  and  dies.  The  bond  is  not  assets  in  the 
the  revoca  hands  of  his  executor. 

venant'^^^*  ^^'  ^^'  ^^^^^'  61.62;  11  Vin.  Abr.  170;  which  term  includes  her-bed  and  ne- 
cessary apparel,  and  also  such  omnments  of  her  person  as  are  agreeable  to  the  rank  and 
quality  of  the  husband,  Com.  Diff.  Baron  and  Feme.  F.  3;  1  Roll.  Abr.  911 ;  Swinb.  part 
6,  s.  7;  pearls  and  jewels  of  all  kinds,  Graham  t.  Lord  Londonderry;  3  Atk.  394.  that 
may  be  in  her  possession  at  the  death  of  husband.  The  wife  is  to  be  preferred  as  to  such 
ornaments  to  all  legatees;  but  such  ornaments  are  subject  to  the  husband's  debts,  on  a  de- 
ficiency of  asseU;  2  P.  Wms.  80.  note  1;  Tipping  v.  Tippinc,  1  P.  Wms.  729;  Lord 
Towosend  v.  Windham,  2  Yea.  7;  ^nelson  v.  Corbet,  3  Atk.  $99;  Tvnt  v.  Tvnt,  2  P. 
Wms.  549. 
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8.  BucKLBY  V.  Pike.  M.  T.  1710.  K.  B.  1  Salk.  317;  S,  C.   10  Mod;  12.  So,  if  the 

If  an  executor  take  possession  of  the  term  of  the  testator,  the  surplus  oi'  the  e^t-cutorof 
profits,  rents  and  repairs  deducted,  is  all  that  is  assets,  so  as  to  make  the  ^^^'  ^l^J^l^^ 
cutors  chargeable  to  a  creditor  as  a  legatee.  no  part  of ' 

(B)  As  TO  SUCH  PROPERTT  AS  WAS  NOT  IN  THE  DBCBASEo'ii  POSSESSION  ATTHEttve  profits 

TIME  OF  HIS  DEATH.*  bot  what  is 

(C)  As  TO   INTERESTS   VESTED    IN   HIM     BY   CONDITION,     REMAINDER,    LIMITA-  above  the 

TION,  OR  ELECTION.!  It"*  *"*'  " 

(D)    As   TO   WHAT    ARE    LEGAL    ASSETS.  3^1^ 

Clay  v.  Willis.  H.  T.  1823.   K.  B.  1  B.  &  C.  364:  S.    C.  2  D.  &.  R.  539.  ^  299  i 
A.  mortgaged  lands  in  fee  to  B.  and  Co.^  with  a  power  of  sale  upon  trust,  to  An  eqaity 
re-pay  themselves  the  money  advanced  &c.,  and  to  pay  over  the  surplus  to  A.  of  redemp 
his  executors  or  administrators.     Before  any  sale  was  made  A.  died,  having  ^ion  >>  «qoi 
devised  all  bis  real  and  personal  property  to  C.  and  D.  (whom  he  also  made  ^■**'"  ■'*^ 
executors)  upon  trust,  to  sell  and  pay  det5ts,  Etc.     During  the  life-time  of  C,  ^^^  T*^"  ** 
and  D.,  B.  and  Co.  sold  the  estate,  and  paid  the  surplus  into  the  hands  of  E., 
who  was  agent  for  C.  and  D.     Whilst  the  money  remained  in  K.'s  hands,  C. 
and  D'  died:  £.  died  soon  after,  leaving  the  defendant  his  executor.     Tho 
plaintifis,  having  taken  out  administration  de  bonis  noiiy  with  the  will  of  A.  an- 
nexed, brought  an  action  for  money  had  a;nd  received  against  the  defendant. 
The  jury  found  their  verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the    r  300  1 
Court  as  to  the  facts  of  the  case. 

Per  Ctir.  The  question  for  our  Qonsideration  is,  whether  this  property  is 
legal  or  equitable  assets.  What  is  the  distinction  between  them?  If  a  mort- 
gage be  made,  if  i|  trust  be  created,  if  the  matters  be  in  any  way  an  equitable 
charge  upon  the  property,  then  they  are  equitable  assets;  if  not,  then  they  are^ 
legal  assets.  Now  the  facts  of  this  case  show  that  the  deed  before  us  was 
clearly  a  mortgage,  and  if  the  power  of  sale  given  by  it  had  been  executed  in 

*  Under  this  class  range  things  in  action,  as  well  as  those  where  the  caose  of  action  ac- 
crued in  the  testator's  life-time  as  those  where  it  accmed  after  his  death.  The  eiecntor  is 
therefore  eo titled  to  the  testator's  debts  of  every  description»  either  dubta  of  record,  asijidg- 
ment  statotes  and  recognizances,  or  debts  doe  on  special  contract,  as  for  rent,  or  on  bonds* 
covenants,  and  the  like  under  seal,  or  debts,  on  simple  contracts  in  notes  nnaealed,  and 
promises  not  in  writing,  either  express  or  implied,  and  all  snch  debts  when  received  by  the 
ezecotor  shall  be  assets;  Toll.  Ex.  167.  So,  where  the  caose  of  action  accraes  afker  de- 
ceased's death,  the  eiecntor  is  eqoally  entitled  to  the  debt  as  damages;  therefore,  if  A. 
contract  to  deliver  certain  goods  to  B.  on  a  certain  day,  and  they  are  not  delivered  in  the 
life-time  of  B.  but  after  his  death  to  his  execotor,  he  shall  be  possessed  of  ihem  in  that  . 
character,  and  ihey  shall  be  assets  in  bis  hands;  or,  in  case  the  contract  had  not  been  per- 
formed, damages  recovered  for  the  non- performance  wonid  have  been  so  considered;  OGi 
Ex.  82.  So,  if  A,  covenant  with  B.  to  grant  him  a  lease  of  certain  land  by  a  certain  day, 
and  B.  die  before  the  day,  and  before  the  grant  of  the  lease,  A.  is  bound  |o  grant  it  to  the 
executor  of  B.,  and  it  shall  be  vested  in  him  as  executor,  and  consequently  be  assets;  Off. 
Ex.  82;  11  Yin.  Abr.  231;  L.  of  Ni.  Pri.  158.  Or,  if  A.  refuses  to  grant  ihe  lenite,  be  is 
pliable  to  make  a  compensation  to  the  executor  of  B.  in  damages,  which  shall  also  be  as- 
seU;  Plowd*  286. 

So,  where  a  father  possessed  of  a  term  for  years  held  of  the  church,  renewable  every 
seven  years,  assigned  the  lease  to  his  son  in  truiit  for  himself  for  life;  rcipainder  in  trust  for 
the  son,  his  executors,  administrators,  and  assigns;  and  the  father  covenanted  10  renew  the 
.lease  evety  seven  years  as  long  as  he  should) live.  The  son  died  and  the  seven  years  elap- 
sed, when  the  executors  of  the  son  filed  a  bill  to  compel  the  father  to  renew  the  lease  at  hie 
owl)  expence.  It  was  decreed  accordingly;  Hunliand  v.  Pollard,  Feb.  17,  18,  19.  cited  2 
P.  Wms.  467.  Where  the  cause  of  action  acmes  after  the  testator's  dcaib,  the  debt  and 
damages  shall  be  assets  immediately}^  1  Salk.  207;  Toll  Ex.  159. 

t  Sir  Samuel  Toller,  in  his  work  on  the  Law  of  Executors  and  Administialors,  may  l^e 
consulted  on  this  division.  An  executor  may  become  entitled  in  such  character  to  chattels, 
real  or  personal,  by  condition;  see  Off.  Ex.  76.  81;  8  Hac.  Abr.  58;  2  Fonbl.  Eq.'404,  n. 
f.  So,  chattels  which  were  never  vested  in  the  testator  in  possession,  may  accrue  to  an 
executor  by  remainder,  Off.  Ex.  83;  or  by  increase,  as  the  wool  of  sheep  produced  after 
the  testator's  death,  which  will  be  assets;  Off.  Ex.  83.  An  executor  may  i\Uo  be  entitled 
in  respect  of  limitation;  see  1  P.  Wms.  563;  Fearn's  Cent.  R.  444;  1  Vos.  2:^1;  2  Atk. 
616.  An  executor  may  also  claim  by  election,  as  where  the  testator  at  the  tiruo  of  hi^  death 
was  entitled, out  of  several  chattels,  to  take  his  own  choice  of  one  or  nuhn  10  bis  own 
use;  see  Com.  Dig.  Election,  13.;  Harg.  Co.  Litt.  144,  145.  b.;  1  Roll.  Abr.  726. 

t  As  to  the  distinction  between  legal  and  equitable  assets;  vide  pest. 
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the  life-time  of  A.  no  doubt  the  surplus  would  have  been  legal  assets;  but  af- 
ter his  death  there  was  an  equity  of  redemption  descendible  to  the  heir,  who 
would  be  entitled  to  redeem.  The  old  cases  which  decide  that  devises  to  trus- 
tees, who  are  also  executors,  make  legal  assets,  are  overruled  by  the  modem 
decisions.  Not  only  in  this  case  is  the  property  of  A.,  as  it  arises  from  the 
mortgage  deed,  equitable  assets,  but  moreover,  by  his  will,  the  whole  of  his 
property  is  devised  in  trust,  which  further  makes  it  equitable  assets.  We  are 
therefore,  all  clearly  of  opinion  that  the  proceeds  of  this  estate  ar£  equitable 
assets,  and  that  the  administrator  de  bom^  non  cannot  maintain  his  action  for 
them.  At  the  same  time  we  must  observe,  that  the  defendant  ought  to  paj 
this  sum  of  money,  but  then  the  parties  must  go  into  another  court  to  have  an 
equal  distribution,  and  to  give  proper  indemnities. — Judgment  of  nonsuit. 

The  proper  ^E)  As  to  the  period  whev  the  property  vests. 

^y  o^*  ^^«  WooLLEV  V.  Clark.  E.  T.  1822.  K.  B.  6  B.  SfA.  744;  S.  C.  1  D.  &.  R.  409. 

^f**«  -f/L      The  defendant  took  out  letters  of  administration  under  a  will,  bv  which  he 
eon  vcsls  in  .  •     «  ■  n         \  ^      -n         i  i    •  • 

hia  execu     wastippomted  executor;  and  after  notice  ot  a  subsequent  will,  sold  the  goodd 

Ion  from  of  the  testator.  •  The  rightfulexecutor  brought  this  action  (of  troVer)  against 
the  time  of  him,  to  recover  the  full  value  of  the  goods  sold.  At  the  trial,  the  judge  would 
his  death;  ^^^  allow  the  defendant  to  show,  m  mitigation  of  damages,  that  he  had  admin- 
in  an  admi  jgjg^^j  j|^g  assets  to  that  amount,  and  the  plaintiff  obtained  a  verdict.  A  rule 
from  the*  *****  ^^^  been  obtained  for  a  new  trial.  Per  Cur,  An  administrator  has  no 
time  of  the  title,  until  letters  of  administration  are  granted.  An  executor  is  possessed  of 
grant  of  the  property  from  the  moment  of  the  t^st^tor's  death.  Consequently,  the  de- 
ihe  letters  fendant  who  had  notice  of  the  second  will  had  no  right  to  sell,  and  is  liable  ta 
ofadmini-  this  action. 
tratioD.  /Ti.      . 

{r)     As    TO    THE    TRANSMISSIBLE    NATURE    OF    THE    INTEREST. 

The  excea  ^'  HiRST  V.  Smith.  E.  T.  i797.  K.  B.  7  T.  R.  182.  S,  P.  Anon.  T.  T.  1672. 
tor  of  an  ex  C.  P.  Freem.    Rep.  49.  Semb.  S.  C.  i2  Lev.  72.  S  Keb.  1 16. 

ecator  re  In  cissumpsil  by  an  administrator  de  bonis  non,  the   promise  was  alleged   in 

presents  the  the  declaration  to  have  been  made  to  J.  H.,  the  first  administrator  of  the  intes- 
first^teata     ^^^^^  without  stating  any  promise  to  the  plaintiff.     After  verdict  for  the  plain- 
r  301  1   **^>*"  exception  was  taken  in  arrest  of  judgment,  that  it  was  not  sufficient  to 
*-  ^   allege  the  promise  made  to  the  former  administrator,  between  whom  and  the 

plaintiff  there  was  not  any  privity,  and  that  it  ought  to  have  appeared  on  the 
record  that  the  promise  ^as  made  either  to  the  intestate  or  the  plaintiff. 

Kenyon,  G.  J.  and  Ashhurst,  J.,  refused  to  grant  a  rule  to  show  cause,  ob^ 

serving  that  there  was  a  privity  of  estate  in  law  between  the  former  adminis-^ 

trator,  from  whom  the  plaintiff  deduced  his  title,  and  the  plaintifi. 

_     . .  .     2.  Waneford  v.  Wangford.  M.  T.  1704.  K;  B.  Freem.  Rep.  620;  S.  C.  1 

fwTfil.  .,  Salk,299;  11  Mod.  38.  S.  P.  Gradell  v.  Tyson.  M.  T.  1726.  K.  B.  2 

•cato"have  Str.  716;  S.  C.  2  Ld.  Raym.  441. 

proved  the  P^^  Cur.  If  an  executor  does  not  prove  a  will,  his  executor  is  not  cxecu- 
will;  bat  tor  to  the  first  testator,  as  he  would  have  been  in  case  the  will  had  been  pro- 
not  the  ad  yed.  But  unless  the  will  be  proved  by  the  executors,  the  Spiritual  Court  takes 
mmutrator  ^^  notice  of  his  executorship,  but  grants  administration  cum  testamenio  annex9 

U)r-  nor      *^  ^^®  ^^^^  °^  ^^^  ^^  ^^®  ^^^^  testator,  * 

the  execa  *  So,  the  execatorof  A.'s  executor  is,  to  all  intents  and  purposes,  the  executor  and  rep- 
torof  anadrcsentative  of  A.  himseli*;  2  Bl.  Com.  506;  Com.  Dig.  Admin.  B,  6;  11  Vin.  Abr.  63.  30, 
ministra  107;  Off*.  Ex.  Suppl.  140;  Plow.  525;  Shop.  Touch.  484.  Such  executor,  therefore,  may 
tbr.t  transmit  that  power  to  another  in  whom  he  has  equal  confidence.     And,   so  long  as  the 

chain  of  representation  is  unbroken  by  any  intestacy,  the  ultimate  executor  is  the  represen- 
tative of  every  preceding  testator,  ip  however  numerous  a  succession.  Nor  is  a  new  pro- 
bate of  the  original  will  in  any  of  the  subsequent  stages  requisite;  1  Salk.  309. 

By  25  Edw.  3.  stat.  6.  c.  5.  **  Executors  of  executors  shall  have  actions  of  debts,  ac- 
counts, and  of  goods  carried  away  of  the  first  testator,  and  execution  of  statutes  merchants 
and  recognizances,  made  in  courts  of  i;gcord  to  first  testator,  in  the  same  manner  as  the  first 
tostntor  should  have  had  if  he  were  living;  and  the  executors  of  the  executors  shall  an- 
swer to  othei-s  for  as  much  as  ihcy  have  recovered  of  the  goods  of  the  first  testator  as  the 
first  executors  should  do  if  they  were  living." 

t  In  these  cases,  when  the  course  of  representation  from  executor  to  ezerutor  is  inter- 
rupted by  on  intestacy,  it  becomes  necessary  that  the  ordinary  should  make  a  new  adoiio' 


tor. 
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9.  Drue  v.  Batlie.  T.  T.  1675.  K.  B.  Freem.  Rep.  402;  S.  C.  2  Lev.  100;  Where, 

'    1  Vent,  275;  3  Keb.  298.  thercfort, 

Per  Hale,  C.  J,  "  If  an  administrator  hath  takeh  a  man  in  execution  and  ^"^^^^'J'^^J'*^ 
dies,  his  executor  cannot  discharge  this  man  out  of  execution,  but  the  admin- ^  man  in  ex 
istrator  de  bonis  non^  he  being  taken  as  a  pledge  for  the  debt  of  the  intestate,  ecution  and 
shall  go  as  the  intestate's  estate  unadministered;  but  if  the  money  be  brought  ciic*!  the  ad 
into  court  upon  the  judgment,  there  his  executor  hath  the  interest."  minUirator 

4.  Anon.  Freem.  Rep.  288.  tlnTd 

B.  devises  a  legacy  to  C,  and  makes  D.  his  executor,  and  di6s;  D.  makes  ^^j  jj,^  ^^ 
£.,  an  infant,  his  executor,  and  dies,  and  administration  is  commited  to  F.  c/u- ecntor,  may 
rante  minoritaU  of  E.     C,  the  legatee,  sues  F.  in  the  Spiritual  Court  for  his  discharge 
legacy,  arid  F.  moves  for  a  prohibition;  but  (he  CoUrt  denied  it;  for  althoiJgh him. 
an  administrator  of  an  executor  is  not  administrator  to  the  first  testator,  yet  an    t  ^^  I 
administrator  durante  minoritaie  is  loco  execuiorisy  and  niay  be  sued  as  the  ex-  T^^  admiii 
ecutor  of  an  executor  may;  Cro.  Eliz.  21 1.  as  cited  by  Lord  C.  B.  Gilbert,  in  rante  min4 
Bac.  Ab.  Executors  (B,)  1.  2nd  vol.  p.  38 1, 5th edit;  4  Leon.  58;  Grodolphin's n'^ afe  of 
Orph.  Leg.  p.  58;  Hob.  246.  the  exeeii 

i. torofaa 

VIII.  RELATIVE  TO  THE  INVENTORY.  •xecutdr.  y 

1.    Boone's  CASE.  T.  T.  34.  Car.  2.  Raymond,  470.  ientlif/eo/ 

A.  died  possessed  of  o  large  personal  estate,  and  appointed  his  eldest  8on||jQ  g„|  |^ 
executor;  and  among  other  be<]uest8,  gave  his  second  son  2.000/.,  to  be  paid  tator. 
at  three  several  payments.     The  second  son  cited  his  elder  brother  before  An  inveatof 
the  Judge  of  the  Prerogative  Court,  where  the  will  was  proved,  in  order  to'T  ™'y  ^ 
compel  him  to  bring  in  an  inventory;  but  it  appearing  that  the  two  first  P^Y'    '?u^\i    ^ 
ments  had  been  made,  and  the  third  had  been  tendered,  the  judge  decidea  that  ^^^^  |f|' 
there  was  no  need  of  an  inventory  at  the  instance  of  the  .plaintiff;  and  the  sen- ghaii  a^ 
tence  was  affirmed  by  the  delegates  first  on  appeal,  and  afterwards  on  a  com-pear  elea^ 
mission  of  review.  Jx  *®  **"• 

iatration  of  the  goods  of  the  deceased,  not  administered  by  the  former  ezecntor  or  adminis- 
trator as  the  case  may  be.     Saeh  administrator,  nsnaliy  termed  an  administrator  de  bonis      ^ 
non,  is  the  legal  personal  representative  of  the  deceased.  ^* 

An  administrator  de  bonis  non  is  necessary  in  the  following  cases; — let.  Where  the  ez- 
ecntor of  the  deceased,  having  proved  the  will,  dies  intestate. 

Note. — ^If  an  executor  die  before  probate,  per  Holt,  C.  J.,  Salk.  305.  although  he  should 
have  administered  part  of  the  personal  estate  of  the  testator,  an  immediate  administration 
must  be  eranted. 

2nd.  Where  there  are  several  executors,  and  the  surviving  executor  having  proved  thai 
will  dies  iiitestate. 

3d.  Where  an  administrator  dies  before  he  has  administered  the  whole  personal  estate  of 
the  deceased. 

*  By  the  21  Hen.  d.  c.  5.  an  executor  is  indeed  bound  iy  its  enactments  to  make  an 
inventory  of  the  deceased's  personal  estate  and  effects,  in  the  presence  of  at  least  two  of 
his  creditors,  or  legatees,  or  next  of  kin,  and,  in  their  default  or  absence,  of  two  other  hon- 
est persons,  and  the  same  shall  cause  to  be  indented,  of  which  one  ^art  shall  be  delivered 
to  the  ordinary  upon  oath,  sqd  the  other  part  shall  remain  in  the  possession  of  such  execu- 
tor or  administrstor.  And  the  ordinary  shall  not,  under  the  penalty  of  10/.  refuse  to  take' 
such  inventory  when  so  presented  to  him:  8  Bac.  Abr.  45;  4  Burn.  Ecc  I^aw,  251.  Also, 
oy  statute  22  &  23  Car.  2.  c.  10.  an  administrator  must  enter  into  a  bond  with  two  or 
more  sureties,  conditioned,  among  other  things,  for  his  exhibittne  into  the  registry  of  the 
eourt,  at  or  before  a  day  specified,  a  true  and  perfect  inventory  of  the  goods,  chattels,  and 
erediu  of  the  deceased  come  to  his  possession;  3  Bac.  Abr.  46;  11  Vin-  Abr.  868.  ^ 

An  inventory  Is  thus  required  for  the  benefit  of  creditors  and  legatees,  or  parties  in  oif- 
tribution;  3  Bac.  Abr.  45;  Swinb.  p.  6.  s.  6.  It  must  be  trrillen  or  engrossed  on  paper  or 
parchment  duly  stamped.  It  is  to  contain  a  foil,  true,  and  perfect  description  and  estimate 
of  all  the  chattels  real  and  personal  in  possession  »nd  in  action,  to  which  the  executor  or 
administrator  is  entitled  in  that  character,  as  distinguished  from  the  heir  and  the  widow  of 
the  testator  or  intestate.  It  must  also  distingaish  such  debts  as  are  likely  to  be  recovered, 
and  those  which  are  doubtful  or  desperate;  4  Bum.  Eccl.  Law,  464;  8  Bac.  Abr.  47;  L. 
of  N.  P.  140.  - 

However,  it  is  necessary,  according  io  the  modern  practice,  that  the  appraisement  and 
inventory  should  be  pursuant  to  the  Iccler  of  the  statute.  If  the  effects  appear  to  have  beett 
appraised  fairly,  and  by  persons  of  repute,  and  reduced  into  an  inventory,  such  inventory 
■hall  obtain  credence,  nnless  it  be  falsified  by  the  adverse  party;  4  Burn.  Seel.  L.  a65# 

VOL.  IX.  25 
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r  303  }  2.  Catchside  v.  OvmoTO.v.  T.  T.  17G6.  K.  B.  3.Barr.  1922. 

The  jarif  On  motion  for  a  prohibition  to  an  ecclesiastical  court  on  behalf  of  an  admin- 
diction  of  istratrix,  a  rule  to  show  cause  was  obtained.  The  case  was,  the  administra- 
ihe  Ecclesi  ^^j^  ^^^^  cited  into  an  inferior  ecclesiastical  court,  at  the  promotion  of  a  credit- 
Court  in  ob  ^^i  ^^  exhibit  an  inventory.  She  brought  one  in,  and  the  creditor  objected  to 
jecting  to  it.  There  was  a  deoreo  for  the  creditor.  The  administratrix  appealed  to  the 
an  inv.ento  superior  ecclesiastical  court,  who  affirmed  the  decree  of  the  inferior  ecclesias- 
ty  was  de  ^j^al  court.  The  sui^gestion  was,  their  want  of  jurisdiction.  The  counsel,  on 
nied  ^nphw  g^^^^yj^jg  cause,  objected  that  the  party  now  came  too  late,  for  that  it  was  after 

r  QQ4  I    sentence;  and  therefore  they  could  not  be  relieved  here,  unless  they  could 

An  execu     s^^w  that  the  Spiri'ual  Court  have  determined  contrary  to  law.     Per  Lord 

tor  having    Mansfield.     It  appears  on  the  face  of  the  proceedings  that  the  Spiritual  Court 

nowacqair  had  no  jurisdiction,  therefore  the  rule  must  be  made  absolute;  which  was  or- 

ed  a  know    dered  accordingly. 

ledge  of  his  . 

ffflfrrlaf  IX.  RELATIVE  TO  PROVING  THE  WILL,  AND  TAKING  OUT 
ficient'toea  LETTERS  OF  ADMINISTRATION.* 

Able  him  to  266;  Swinb.  p.  6.  s.  6;  1  Onght  844.  And  thejudga  has  anthority  to  cite  or  snnimon  ei« 
swear  to  tber  the  execntor  or  administrator  for  sach  a  purpose,  not  only  at  the  suit  of  a  party,  but  at 
the  valae  his  own  discretion;  Com.  Dig.  Admon^  D.  7;  4  Barn.  Eccl.  Law,  250.  265;  sed  vide  Pet- 
•f  his  per    trt  v.  Smith,  6  Mod.  247. 

sonal  ef  Bat,  ahhough  sncb  be  the   legal  objection  imposed  on  an  execntor  or  administrator  in 

ftcts,  mnst  every  case  to  produce  an  inventory,  yet,  the  practice  af  the  spiritual  court  seems,  in  this 
torn  his  at  paint,  to  have  been  gradually  relaxing^  at  one  period,  it  appears  to  have  been  usual  for  the 
tentioQ  to  executor  or  administrator,  before  probate  or  administration,  to  exhibit  an  inventory  which 
the  obtain  was  considered  as  authenticated  by  the  general  oath  he  had  taken  for  the  execution  of  the 
ing  pro  will  or  administration  of  the  effects,  and  for  exhibiting  a  true  inventory;  Toll.  Ex.  249. 
bate;  still.  According  to  the  practice  which  at  present  prevails,  neither  the  executor  nor  admini*- 
a»  an  execu  trator,  in  general  cases,  exhibits  any  whatsoever,  unless  he  is  cited  for  that  purpose  in  the 
tor  derives  Spiritual  Court,  at  the  suit  of  a  creditor  or  legatee,  or  party  in  distribution,  executor,  rela- 
all  his  title  tion,  or  otherwise,  at  the  discretion  of  the  ordinary;  and,  in  that  case,  the  inventory  thus 
from  the  exhibited  must  be  verified  by  a  special  oath,  either  personally  or  by  virtue  of  a  commission, 
will    pro      4  Burn.  Eccl.  Law,  266. 

bate  is  even  It  is,  however,  the  part  of  a  prudent  person  who  sustains  this  ofBce,  in  every  case  to  see 
at  this  that  the  effects  are  carefully  appraised  and  redaced  into  an  inventory,  not  only  because  he 

stage  unne  may  be  cited  hereafter  to  produce  it,  but  also  because  a  distinct  and  accurate  knowledge  of 
cessary;  it  the  fund  is  necessary,  to  direct  him  in  the  safe  execution  of  the  trust;  Toll.  Ex.  251. 
•nly  be  On  the  other  hand,  the  judge  will  in  special  cases,  at  the  instance  of  a  party  interested, 

comes  re  decree  an  inventory  to  be  exhibited  by  the  executor  or  administrator  before  the  issuing  o€ 
quisite  the  probate,  or  letters  of  administration  under  seal;  and  such  inventory  must  be  substan- 

when  he  istiated  by  a  special  oath;  4  Burn.  Eccl.  L.  266;  1  Ought.  314. 

ebliged  to  From  what  has  been  said,  it  may  be  collected  that  formerly  an  inventory  on  the  oath  of 
•stabliah  the  executor  or  administrator  was  absolutely  necessary  within  a  limited  time  aAerthe  grant- 
thecbarac  jng  the  probate  or  the  letters  of  administration,  and  that  on  some  particular  occasions,  even 
before  the  probate  or  the  letters  of  administration;  that  afterwards  the  inventory  was  good 
without  a  special  oath,  it  having  been  considered  as  sufficiently  authenticated  by  the  oath 
^  which  the  executor  or  administrator  is  obliged  to  make   before  they  obtain  the  probate  or 

letters  of  Administration,  in  which  they  swear  they  will  deliver  into  the  registry  uf  the  Eo> 
clesiastical  Court,  a  free,  true,  and  perfect  inventory  of  all  the  goods  and  effects,  of  and  be- 
longing to  the  deceased;  and  that  now,  owing  to  the  more  relaxed  practice  of  the  courts,  na 
inventory  whatever  is  necessary,  unless  the  judge,  at  his  own  discretion,  or  any  of  the  ere* 
ditors,  legatees,  or  parties  in  distribution,  cite  the  executor  or  administrator  to  bring  in  an 
inventory ;  and  even  then,  in  the  case  of  a  creditor,  legatee,  or  party  in  distribution  reqnir- 
tngit,  it  remains  in  the  breast  of  the  judge  to  say  whether  the  circumstances  are  such  as  en- 
title them  to  it.  But,  supposing  the  executor  or  administrator  be  not  required  to  bring  an 
inventary,  yet  it  is  absolutely  necessary  that  he  should  acquaint  himself  with  the  value  of 
the  deceased's  personal  property,  in  order  to  take  the  necessary  oath  as  to  the  extent  oC 
such  property. 

By  the  custom  of  London,  if  any  man  or  woman,  free  of  the  city,  die,  leavingan  orphair 
within  age,  and  not  married,  the  mayor  and  alderman  may  compel  the  executor  or  admin- 
istrator to  appear  at  a  court  of  ophanage,  and  exhibit  an  inventory.  And  in  case  any  debt 
appear  to  be  outstanding,  to  give  security  to  the  chamberlain  to  render  upon  oath  a  trae 
account  of  the  same  when  received;  and,  on  his  refusal,  may  commit  him  till  compliance* 
Nor  shall  his  giving  any  security  to  the  Spiritual  Court,  as  above  mentioned,  release  hicn 
from  the  obligation  of  the  fustom;  Com.  Dig.  Guardian,  1  Roll.  Abr.  550;  and  see  Toll^ 
Ex.  book  iti.  chap.  1. 

*  As  to  taking  oat  letters  of  administration,  vide  ante,  vol.  i.  tit.  Administration. 
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(A)    When  ssbential  to  be  obtained,  and  herein  of  what  an  execu- ter  be  is  m 

TOR   MAY   DO    BEFORE    PROBATE.  vested  with 

1.  Wangford  V.  Wangford.  M.  T.  1704.  K.  B.  Freem.  Rep.  6^20;  S.  C.  I  |n»«ourtof 

Sslk.   299;    11  Mod.  38.  He  maj  .c 

Per  Cur.     Although  the  executor  has  not  proved  the  will,  yet  he  is  a  com-  cordingly, 
pleto  executor,  to  all  intents,  except  bringing  of  actions;   and  he  may  bring  besides  the 
actions  also,  so  as  he  gets  the  probate  time  enough  to  produce  when  he  de-  *****  *^*'®* 
dares.  °         V  .      dy  aliuded 

2.  Smith  v.  Milles.  M.  T.  1786.  K.  B.  1  T.  R.  475,  the  funeral 

Per  Cur.     The  probate  of  a  will  is  a  mere  ceremony.     When  possessed,  gnj  making 
the  executor  does  not  derive  his  title  under  the*  probate,  but  under  the  will,  of  an  inyen 
The  probate  is  only  evidenco  of  the  right,  and  is  necessary  to  enable  him  to  ^ory,  give 
sue,  but  he  may  release  Stc.  before  probate.  releases, 

3.  DuxcoMBE  V.  Walter.  T.  T.    1681.  C.  P.  Freem.  Re[>.  539;  S.  C.  T.  ^^• 

Raym.  479;  S.  C.  3  Lev.  57;  2  Show.  253;  Skin.  22;   1  Vent.  370, 
The  question  in  this  case  was,  whether  an  arrest  made  by  an  executor  be-Q 
fore  probate  was  good.^     The  Court  were  ot  opinion  that  it  was  well  enough,  belote  pro 
provided  the  executor  had  the  probate  under  seal  to  produce  at  the  time  of  the  bate.* 
declaration;  for  an  executor  hath  an  interest  before  probate,  and  may  give 
goods,  and  release  debts,  and,  although  he  never  proveth  the  will,  it  shall  bo 
good  enough.     6  Co.  28. 

4.  Morris  v.  Philpot.   E.  T.  1676.  K.  B.  2  Mod.  108;  S.  C.  3  Keb.  814; 

S.  C.  T.  Jones,  104. 

In  this  case  the  Court  held  that  a  release  of  '^  all  right  or  title,"  made  by    [  305  !( 

an  executor  before  probate,  availed  nothing;  for  that  until  probate  he  had  on-  But  a  re 

ly  an  inceptive,  and  not  a  vested  right  and  title  to  the  testator's  lands;  but  that  *«"«  **  ®f 

a  release  *'  of  all  actions"  whatever  was  good,  for  he  had  the  right  of  action.    *],j|"Aj*  *• 

(B)  Mode  op  granting;  and  by  and  to  whom  to  be  granted.  ^^^^  bj  an 

1st.   In  gen€raL1[  execator  b« 

*  He  may  enter  peaceably  into  the  house  of  the  heir,  and  take  specialties  and  other  se-  fore  pro 
carilies  for  the  debts  due  to  ihe  deceased;  or  remove  his  goods;  he  may,  at  his  discretion,  bate,  ia,said 
sell,  gire  way,  or  otherwise  dispose  of  the  goods  and  chattels  of  testator;  he  may  assent  to  to  bojvoid. 
or  pay  legacies;  he  may  eater  on  testator's  term  of  years,  Off.  Ex.  35.  92;  11  Vin.  Abr. 
203,  204;  he  may  commence  actions  in  right  of  the  testator,  as  for  a  trespass  committed, 
or  goods  taken,  or  on  a  contract  made  in  the  testator's  life  time,  although  he  cannot  de- 
clare before  probate;  since,  in  order  to  assert  such  claims  in  a  conrt  of  justice,  he  mast 
prodnce  the  copy  of  the  will  certified  under  seal,  as  above-mentioned,  or,  as  it  is  some- 
tiroes  styled,  the  loiters  testamentary ;  bat,  when  produced,  they  shall  have  relation  to  the 
time  of  suing  ont  the  writ;  11  Vin.  Abr.  202;  et  seq.  Com.  Dig.  Admin.  B.  9;  Off.  Ex. 
36;  3  Bac.  Abr,  53;  9  Co.  36;  Harg.  Co.  Litt.  292.  b.  So,  if  in  the  same  right  he  filed 
a  bill  in  Chancery,  a  subsequent  probate  shall  be  equally  available;  Humphreyn-v.  Ingle- 
don,  1  P.  Wms.  752;  Humphreys  v.  Humphreys,  3  P.  Wms.  352.  And,  according  to  a 
late  case,  it  seems  sufficient  if  it  be  obtained  at  any  time  before  the  hearing;  Patten,  exec- 
ntrix,  v.  Panton,  1793,  cited  3  Bac.  Abr.  63.  An  executor  may  also  maintain  actions  oa 
hts  own  possession,  as  trespass,  detinue,  or  replevin,  for  goods  or  cattle  of  the  testator,  ta- 
ken after  the  testator's  death;  11  Vin.  Abr.  203;  Off.  Ex.  36.  So  if  he  be  entitled,  as  ex- 
oeotor  to  the  next  presentation  to  a  living,  he  or  his  grantee  may  maintain  a  quart  impe' 
dit  for  it  before  probate;  3  Bac.  Abr.  53;  Ofi".  Ex.  86;  Com.  Dig.  Pleader,  O.  14;  Smith- 
ley  v.  Cbomeley  Dyer,  135.  so  he  may  maintain  actions,  as  trespass  or  trover,  for  snch  of 
the  effects  as  never  came  into  his  actaal  possession,  taken  or  converted  afler  the  testator's 
decease;  3  Bac.  Abr.  53;  Frederick  v.  Hook,  Carth.  154;  so,  he  may  sue  on  contracts  ei- 
ther actually  made  with  him  subsequent  to  that  event,  or  arising  by  legal  implication.  In 
all  such  cases,  the  causes  of  action  arise  subsequent  to  the  attaching  of  the  plaintifi''s  right, 
and  therefore  be  need  not  describe  himself  as  executor;  Smith  v.  Barrow,  2  Term.  Kep. 
477;  and,  consequently,  no  production  of  letters  testamentary  is  requisite. 

On  the  other  hand,  if  he  has  elected  to  administer,  he  may  also,  before  probate,  be  sued 
at  law  or  in  equity,  by  the  deceased's  creditors,  whose  rights  shall  not  be  impeded  by  his 
delay,  and  to  whom  as  executor  ho  has  made  himself  responsible;  Com.  Dig.  Admon.  b.  9; 
Plowd.  Com.  280.  b-;  11  Vin.  Abr.  205:  Dulwich  College  v  Johnson,  2  Vern.  49;  Ofl". 
Ex.  37. 

t  If  all  the  deceased's  goods,  chattels,  and  debts  owinc;  to  him  are  in  the  same  diocese, 
then  the  bishop  of  the  diocese,  &c.  hath  the  probate  of  the  testament;  but  if  the  goods  and 
chattels  are  dispersed  in  divers  dioceses,  so  ih.il  there  be  any  thing  out  of  the  diocese  whero 
the  party  lived  to  make  what  is  called  bona  notubilin,  or  goods  of  the  value  of  five  pounds, 
then  the  Archbishop  of  Canterbury  or  York  is  tlie  ordinary  to  make  probate,  by  his  preroga- 
tive ;  Jaeob's  Law  Diet.  tit.  Probate ;  ot  ante,  vol.  i.  tit.  Administration. 
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iConrtfba    f.  Nicholson  v.  Shirma^n.  M.  T.  1661.  K.  B.  Sid.  45.    S.  P,  Atkins  v. 
ronmaiy  jjiLL.  E.  T.   1775.  Cowp.  284.  S.  P.   Denham  v.  Stephenson.  E.  T. 

pJJbale  of  ^'^^-  ^-  ^-  ^  Salk.  41. 

Wills  bj  pre  P®'  Twysden,  J.  Testamentary  causes  did  not  originally  belong  to  the 
■cription;^  spiritual  courts,  but  to  the  temporal  courts  and  common  law,  and  were  proved 
[  306  3  before  lords  of  manors,  as  they  are  still  in  some  places.  And  there  are  many 
bat  in  geno  precedents  in  the  books,  especially  in  the  old  books  of  entries,  where  actions 
"\  '*K*''  ®°  *^®  ^*^®  ^^^  actions  of  debt  were  brought  for  legacies  in  the  hundred  court. 
^?  j»A^  1    g''*'"'®^^  i"  the  court  of  the  ordinary  or  metropolitan. 

I  ^J\  2.  LiMBERY  V.  Mason.  E.  T.  1736.  before  the  Delegates.  2  Com.  451. 
T  rd  t  f  Prom  this  case  it  may  be  assumed,  that  where  the  validity  of  a  will  is  called 
the  testa  ^^  question,  and  the  testator  is  called  upon  to  substantiate  it  per  teste^  by  the 
ment  be  examination  of  witnesses  in  the  presence  of  the  parties  interested,  it  will  be  ad- 
qaestionedt  mitted  to  probate,  if  it  can  be  shown  to  be  i^ccording  to  testator's  instructions, 
)t  must  t>e  ipjj^  power  of  granting  probates  is  not  local,  but  is  annexed  to  the  person  of  the  archbish- 
Bubttaotia  ^^  bishop,  and  tlicrcroro  a  bishop,  or  tho  commissary  of  a  bishop  whilo  absent  from  his 

Reaper  •«•  diocese,  may  grant  probates  of  wills  respecting  property  within  the  same;  or  if  an  arch- 
bishop or  bishop  of  a  province  or  see  in  Ireland  happens  to  be  in  England,  he  may  grant 
probate  of  wjlls  relative  to  etfects  witl>ln  his  province  or  diocese;  3  Bac.  Abr.  39  ,*  11  Vin. 
i\br.  78 ;  Cro.  Car.  53. 

Where  probate  of  the  will  of  a  married  woman  is  granted  to  her  executor,  if  hq  be  not 
her  husband,  it  is  limited  to  the  property  over  which  she  Ijad  a  disposing  power,  and  the  in- 
Stument  from  which  such  power  is  derived  must  be  produced,  unless  ibe  husband,  either  in 
person  or  by  proxy,  consent  to  a  general  probate  being  granted  to  her  executor ;  Toll.  67. 
'  In  granting  probi^to  the  form  of  the  instrument  is  not  looked  to  by  the  Ecclesiastical 
Court ;  it  is  the  intention  of  the  party,  and  whether  the  instrument  appears  to  bo  testamen- 
tary ;  as  a  paper  expressed  to  be  a  deed  of  gift,  and  declaring,  "  I  do  hereby  give  (after  my 
death),"  Thorrold  v.  Thorrold,  1  Phill.  Rep.  1.  and  other  cases  of  the  like  nature  where  the 
finimus  testandi  is  clearly  shown;  Green  v.  Proude,  1  Mod.  117;  Rigdenv.  Vallier,  2  Ves. 
252;  Corp.  v.  Corp.  Prerog.  Court,  1793;  Hog  v.  Lashloy,  ib.  1789;  Markwick  y.  Taylor, 
ib.    1722;  Shergold  v.  Shergold,  ib.  1714. 

An  executor  on  taking  proba  e  swears  that  the  writing  contains  the  tnie  last  will  and  tes- 
tament of  the  dooeased,  as  fur  as  he  knows  or  believes  ;  and  that  he  will  truly  perform  tho 
same  by  paying  first  tho  testator's  debts,  an  then  the  legacies  therein  contaiced,  as  far  as  the 
goods,  cl^attels,  and  credits  will  thereto  extend  and  the  law  charge  him ;  and  that  he  wiH 
make  a  true  and  perfect  inventory  oF  all  the  goods,  chattels,  and  credits,  and  exhibit  the 
same  into  tho  registry  of  the  Spiritual  Court  at  the  time  assigned  by  the  court,  and  render  a 
just  account  thereof  when  lawflilly  required ;  id.  58. 

When  the  v/ill  is  proved,  the  original  is  deposited  in  the  remstry  of  the  ordinary  or  me- 
tropolitan, and  a  copy  tliereof  on  parchment  is  made  out  under  nis  seal,  and  delivered  to  the 
executor,  together  with  a  certificate  of  its  having  been  proved  before  him,  and  such  copy 
and  certificate  are  usually  styled  tlie  probate ;  2  Bl.  Com.  508 ;  4  Bum.  Eccl.  Law,  815 ; 
11  Vin.  Abn  56.  pi.  7. 

Where  an  executor  is  summoned  to  come  In  and  prove  the  will,  and  he  does  not  appear, 
or  appears  but  refuses  to  act,  then  the  ordinary  will  grant  administration  In  the  first  instance, 
till  tho  executor  comes  in  and  proves  the  will,  when  it  will  cease,  and  in  the  next,  during 
the  life  of  such  person  as  may  be  entitled  to  it.  If  there  be  several  executors,  and  one 
takes  probate,  he  takes  it  with  a  reservation  to  the  rest;  11  Vin.  Abr.  68,  69,  114  ;  Wank- 
ford  V.  Saure.  1  0alk.  307;  House  v.  L,ord  Petre,  811 ;  Pawlet  v.  Freak,  Hard.  Ill ;  Com. 
l)ig.  Administration,  B>  1<  If  another  apply  for  that  purpose,  an  engrossment  of  the  ori- 
ginal  will  is  to  be  annexed  to  the  second  probate  in  the  same  manner  as  to  the  first ;  and  in 
the  second  grant  the  first  grant  is  to  be  recited,  and  so  of  the  rest,  aqd  this  is  styled  a  double 
•  probate;  4 Bum.  Eccl.  Lav^t  201.  If  there  be  several  executors,  and  they  all  prove,  the 
mterest  goes  only  to  the  executor  of  the  last  survivor ;  and  although  such  survivor  refused 
to  prove  in  the  life-time  of  the  other  executors,  be  may  take  out  probate  ofler  death,  and 
in  that  case  the  interest  will  be  equally  transmitted  to  his  executor.  Put  if  such  surviving 
executor  renounce  after  their  death,  administration  shall  be  granted,  and  then  hia  executor 
will  have  no  title. 

A  memorial  and  registry  are  also  required  by  different  acts  of  Parliament ;  stat.  2&Z 
Ann.  c.  4;  6  Apn.  c.  4.  35;  7  Ann.  c,  20;  8  Geo.  2.  c,  6;  2  Bl.  Com.  343 ;  of  all  will* 
which  affect  any  lands  or  tenements  in  the  county  of  York  or  Middlesex,  excepting  copy- 
Wd  estates ;  and  see  Toll,  Ex.  Book  1  c.  2. 

*  By  custom  also  the  probate  of  wills  of  burgesses  belongs  to  tlie  the  mayors  of  some 
boroughs,  in  respect  of  lands  devisable  within  the  same;  yet,  as  to  personal  property,  the 
will  must  be  proved  before  tho  ordinary;  3  Bac.  Abr.  40;  Off".  Ex.  45;  Off*.  Ex.  Suppl,  10. 
t  If  the  will  be  not  contested,  the  executor  may  prove  it  in  the  common  form  by  his  own 
oath,  and  in  some  of  the  diocesos  of  York,  with  the  additional  oath  of  some  witness;  tbia 
inode  of  proving  a  will  is  seldom  resorted  to,  unless  at  the  instance  qt  a  party  whose  object 


EXECUTORS,  &c.- J»fod«  of  Proof,  ifc.  SOI 

and  read  over  and  approved  by  him,  although  it  be  written  by  another  hand,  '*•*  before 
and  not  even  signed  by  the  testator.  JJ*'*  P'^ 

S.  The  King  v.  Sir  Richard  Raynes.  M.  T.  1692.  K.  B.  1  Lord  Raym  •  be  enforc 
361  •,  S.  C.  1  Salk.  299.  S.  C.  12  Mod.  205;  S.  C.  Carth.  457;  S.  C.  ed;  but  if 
HpU,  310;  S.  C.  P.  Wms.  337;  3  Salk.  162.  •hown  to 

A  mandamua  issued  to  grant  a  probate  of  the  will.     The  ordinary  returned,  be  testa 
that  the  executor  was  an  absconding  person,  incapable,  ^c.     Per  Holt,  C.  J.  *^''*"  ^^^* 
This  retam  is  insufficient,   for  there  is  a  will  admitted;  and  since  the  ^^s^***^""  neither  writ 
has  thought  the  executor  a  proper  person  to  be  entrusted  with«his  affairs,  the  ^^„  ^^^ 
ordinary  cannot  adjudge  hinr  otherwise  on   a  disability  by  the  canon  law,  for  signed  by 
that  is  not  admitted  here,  but  as  far  as  it  has  been  received  trom  time'immemo-  him,  it  will 
rial;  nor  can  the  ordinary  insist  on  security  from  the  executor,  for  the  testator  beadmitted 
has  thought  him  able  and  qualified,  and  he  has  a  temporal  right  which  he  can-^^P''^°*^®*' 
not  sue  for  before  the  probate.     See  I  Blac.  Rep.  456;  3  Atk.  566;  2  id.  126;  Although 
Stra.  857;  Fitzgib.  125;  And.  365j  1  Barnard,  K.  B.  280.  lor  m^aT'be 

2cl.    Where  several  executors  are  appointed  trith  distinct  poteers.X  absent,  at 

Sd,   Where  testatrix  is  a  married  xcoman^  the  ordioa 

4th,    Where  the  executor'^s  power  is  limitedA]  ^.^^  "® 

5ih,   Where  the  executor  is  infirm,  or  living  at  a  distance. {a)  ^r^ino^i 

Sth,   Where  the  will  is  lost,  or  become  illegible  by  accident.{b)  .  L  3"«^  J 

7/A.    Where  the  will  is  in  a  foreign  language,{c)  |°  Seoro 

Zih,  Where  the  will  has  been  first  proved  in  Scotland,  Ireland,  or  foreign  parts, (d)  priety  of 

ia  to  oppose  it ;  4  Bum.  Eccl.  Law,  207.  but  the  executor  himself  may,  for  greater  safety,  granting  it 
if  he  has  ao  interest  in  the  will  elect  to  have  it  sanctioned  by  this  more  decisive  species  of  ia  sach  in 
evidenco,  and  call  on  the  next  of  kin  to  see  it  propounded  ;  4  Bum.  Eccl.  Law,  207 ;  1  stances. 
Ought.  20. 

*  When  a  will  ia  to  be  thus  solemnly  proved,  two  witnesses  are  indispensable.     It  ia  not 
necessary  that  such  witnesses  should  have  re^d  the  will,  or  heard  it  read,  if  they  can  depose 
that  the  testator  declared  that  the  writing  produced  was  his  last  will  and  testament,  or  that 
he  duly  executed  the  same   in  their  presence;  4  Burn.  Eccl.  Law,  205;  Godolph.  66.     If 
the  will  or  codicil  be  written  in  the  testator's  own  handwriting,   although  it  have  neither  his 
name  subscribed  nor  his  seal  aflixod  to  it,  nor  had  witnesses  at  its  publication ;  vet,  if  the 
omission  of  these  solemnities  afford  no  presumption  of  a  change  of  intention,  it  is  of  suffi- 
cient  validity  on  proof  of  the  handwriting;  2  Bl.  Com.  601.   by  the  evidence  of  two  per- 
sons  acquainted  with  the  character  of  it  from  having  seen  him  write.     If,  however,  there 
be  a  difference  of  opinion  in  witnesses  as  to  the  handwriting,   the  Ecclesiactical  Court  will 
receive  the  evidence  of  persons  skilled  in  writing  by  comparison,  who  had  not  seen  him 
•write;  Beaumont  v.  Perkins,  1  Phill.  Rep.  78;  but  in  the  case  of  there  being  a  single  sub- 
scribing witness  to  the  will,  and  who  appears  to  attest  it,   the  testimony  of  one  person  only 
to  the  above  mentioned  effect  is  requisite;  Toll.  Ex.  57. 

t  So  if  a  testamentary  paper  be  in  the  handwriting  of  the  deceased,  although  unfinished 
and  unexecuted,  if  prevented  by  the  act  of  God,  it  will  be  admitted  to  probate ;  see  2  BU 
Com.  501. 

t  Where  several  executors  were  appointed  with  separate  and  distinct  powers,  yet  as  there 
ia  but  one  will,  so  one  probate  is  sufficient;  3  Bac.  Abr.  30;  Off".  Ex.  13 ;  Toll.  Ex.  G7, 

§  Where  probate  of  the  will  of  a  married  woman  is  granted  to  her  executor,  if  he  be  not 
"faer  husband,  it  is  limited  to  the  property  over  which  she  ]iad  a  disposing  power,  and  the 
ioatrumeut  from  which  such  power  is  derived  must  be  produced,  unless  the  husband,  either 
in  person  or  by  proxy,  consent  to  a  general  probate  being  granted  to  her  executor  ;  Toller,  68. 
II  If  a  will  be  limi'ted  to  any  specific  effects  of  a  testator,  the  probate  shall  also  be  limited, 
jind  an  administxation  cntcrdrum  granted  ;  Toll.  Ex.  67. 

{a)  If  the  executor  be  infirm,  or  live  at  a  distance,  it  is  usual  to  grant  a  commision  or  re- 
nuisition  to  the  archbishop  or  bif^hop  in  England  or  Ireland  (as  the  case  may  be)  ;  or,  if  in 
Scotland,  the  West  Indies,  or  other  foreign  parts,  to  the  magistrate  or  other  competent  au- 
thority, to  administer  the  oath  to  be  taken  previous  to  granting  probate  of  the  will;  Vide  4 
Bum.  Eccl.  Law,  1508. 

(6)  If  the  will  be  lost,  two  witnesses,  superior  to  all  exception,  who  read  the  will,  prove 
its  existenee  aAer  the  testator's  death,  remember  its  contents,  and  depose  to  its  tenor,  are 
sufficient  to  establish  it ;  4  Bum.  Eccl.  Law,  209. 

So  where  the  testator  had  delivered  his  will  to  A.  to  keep  for  him,  and  four  years  after- 
wards died,  when  the  will  was  found  gnawn  to  pieces  by  rats,  and  in  part  illegible,  on  proof 
of  the  substance  of  the  will  by  joining  of  the  pieces,  and  the  memory  of  witnesses,  the  pro- 
bate was  granted;  Off".  Ex.  Suppl.  215;  7  Bac.  Abr.  3*20.  n. 

(e)  If  a  will  be  in  a  foreign  language,  the  probate  is  granted  of  a  translation  of  the  same 
by  a  notary  public ;  Toller.  7:$, 

{d)  If  the  tsstator  resided  in  Scotland,  and  left  eflTects  there  and  in  England,  the  will  is 
proyed  in  tha  first  instance  in  the  Court  of  Great  Sessions  in  Scotland*  and  a  copy  daly  aa- 
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{  309  ]  9ih.   Where  the  will  %a  a  nuncupative  ont* 

Theordioa  (C)    How  enforced. 

^  "%'?  Rex  v.  the  Inhaitants  ofHorsley.  E.  T.  1807.  K.  B.  8  East,  406. 

bVmarula  ^^^  Lord  Ellenboroiigh,  C.  J.  It  is  so.  much  a  claim  of  right  in  a  sole  next 
mus  to  of  kin,  that  ifthe  ordinary  refuse  to  grant  administration  to  him,  the  Court  will 
grant  pro  issue  a  mnndamtis  to  enforce  it.  And  Lawrence  J.,  «aid,  that  there  was  a  case 
bate  J  t         in  the  hooks  (Anon.  1    Stra.  552.)  of  two  next  of  kin,  a  widow  and  a  child, 

[  310  1  where,  though  the  Court  refused  to  issue  a  mandamus  to  the  ordinary  to  grant 
'^  *".*"•»  administration  to  one  of  them  in  particular,  yet  they  commanded  him  to  grant 
for  rob  to  ^^  *^  ^"®  or  other  of  the  next  of  kin,  leaving  him  to  make  the  election  amongst 
an  adixiinis  persons  having  equal  claims.  See  4  Burn.  Ecc.  Law,  204;  Ld.  Raym.  36 1 ; 
trationmnjit  Stra.  672;  Burr.  2295. 

be  granted;  (D)    Effect  of  probate. J 

^^•'«»  (E)  Effect  op  death  before  probate. 

SSiband^df  Harris's  case,  T.  T.  1675.  C.  P.  2  Mod.  Rep.  101. 

ed  leaving  ^^  motion  for  a  prohibition,  it  appeared  a  man  made  a  will,  and  appointed 
hii  wife  ex  his  wife  executrix,  and  devised  a  shilling  to  his  daughter  as  a  legacy;  this 
ecatrtz» and  wife,  before  probate  of  the  will,  died  also  intestate.  The  question  was,  whe- 
■ho  died  be  ther  the  goods  should  be  distributed   by  the  22  &  23  Car.  2.  c.   10.  amongst 

bateftho  ^^^^  ^^^  goods  should  be  distributed  by  the  22  &  23  Car.  2.  c.  10,  amongst 
next'ofkin  tbenticated  being  transmitted  hither,  it  is  proved  in  the  Prerogative  Coart,  and  deposited 
Co  the  bos  »'if  it  were  an  original  will. 

iMind  were  ^^»  ^^  '°^^  cases,  if  testator  resided  in  Ireland,  the  will  is  proved  in  the  Spiritnal  Court 
held  enti  of  that  country;  or  if  in  the  East  or  West  Indies,  in  the  Probate  Court  there,  and  a  copy 
tied  to*  ad    transmitted,  proved  and  deposited  in  the  same  manner. 

adminiitra  Where  the  testator  was  resident  in  England,  not  merely  as  a  visitor,  and  had  left  proper- 
lioiLf  ^7  i*^  ^be  plantations,  the  judge  of  probate  in  the  plantations,  is  bound  by  a  grant  of  pro- 

bate bv   tho  Prerogative  Court  here,  and  ought  to  make  a  similar  grant  to  such  grantee; 
Amb.  415. 

If  a  will  be  made  in  a  foreign  country,  disposing  of  goods  in  England,  it  most  be  prov- 
ed here;  11  Vin.  Abr,  58,  But  ifthe  effects  were  ail  abroad,  and  the  will  be  proved  ac- 
cording to  the  custom  of  the  country  where  the  testator  died,  it  is  sufficient.  And  the  ex- 
ecutor may  plead  such  matter  to  a  bill  filed  against  him  by  the  administrator  for  an  ac- 
count of  the  deceased's  personal  estate;  II  Vin.  Abr.  69.  69;  1  Vern.  397. 

"  A  nuncupative  will  is  also  capable  of  being  proved ;  2  Bi.  Com.  500.  But  by  the  statu- 
te of  frauds,  after  six  months  from  the  speaking  of  the  pretended  testamentary  words,  no 
testimony  shall  be  received  to  prove  any  will  nuncupative,  except  tho  testimony  or  the  sub- 
stance thereof  were  committed  to  writing,  within  six  days  af\or  the  making  of  such  will. — 
And  no  letters  testamentary,  or  probate  of  any  nuncupative  will  shall  pass  the  seal  of  any 
court,  till  fourteen  days  at  the  least  aAer  the  decease  of  the  testator  be  fully  expired.  Nor 
shall  any  nuncupative  will  be  at  any  time  received,  to  be  proved,  unless  process  have  first 
issued  to  call  in  the  widow,  or  next  of  kindred  to  the  deceased,  to  the  end  they  may  con- 
test the  same  if  they  please  ;  Toll.  Ex.  58. 

t  But  if  the  will  be  litigated,  the  bishop  may,  in  his  return  to  the  writ,  state  that  a  suit  is 
depending  before  him  in  rei^ard  to  the  same,  and  not  yet  determined.  And  such  return  will 
be  sufficient ;  Ld.  Kaym.  862  ;  4  Burn.  Ecc.  Law,  205. 

t  The  probate  when  passed,  although  it  does  not  confer,  yet  authenticates  the  right  of  the 
executor :  for  courts  of  law  or  equity  take  no  juiioial  notice  of  any  executor  until  he  has 
proved  the  will.  Bui  it  shall  have  relation  to  the  time  of  tho  testator's  death;  11  Vin. 
Abr.  205  ;  Off.  Ex.  49;  9  Co.  SS;  1  P.  Wms.  767;  1  Atk,  461 ;  Ca.  in  Ch.  2.  pt.  56  ;  1 
Term  Rep.  480.  If  the  will  be  proved  in  common  form,  it  may  at  any  time  witiiin  thirty 
years  be  disputed ;  if  in  the  more  formal  mode,  and  all  persons  mtercsted  arc  made  parties 
to  the  suit,  and  there  he  no  proceedings  within  the  time  limited  for  appeals,  it  is  liable  to  no 
future  controversy ;  4  Burn.  Ecc.  Law,  207  ;  Godolph.  62.  So  long  as  the  probate  remains 
unrevoked,  the  seal  of  the  ordinary  cannot  be  contradicted,  for  the  temporal  court  cannot 
pass  a  judgment  respecting  a  will,  in  opposition  to  that  of  the  Ecclesiastical  Court ;  1  Salk. 
IX  ;  12  Ves.  jun.  298  ;  see  also  P.  Wms.  388.  543.  n.  ;  and,  therefore,  if  a  probate  under 
seal  be  shown,  evidence  will  not  be  admitted  that  tlie  will  was  forged,  or  that  tho  execution 
of  it  was  procured  by  fraud,  or  that  the  testator  was  non  compos  mentis,  or  that  another  per- 
son was  executor ;  for  these  are  points  which  are  exclusively  of  spiritual  cognizance ;  but 
It  may  be  shown  that  the  seal  was  forged,  or  that  there  were  bona  notabilia,  for  such  evi- 
dence is  no  contradiction  to  the  seal,  but  admits  and  avoids  it;  Stra.  671,  672;  4  Bum. 
Ecc.  Law,  196;  Toll.  Ex,  book  l.chap.  2. 

$  So  if  the  executor  be  himself  residuary  legatee,  although  he  refused,  or  before  he  proved 
the  will  died  intestate,  an  immediate  administration  with  the  will  annexed  shall  be  granted 
to  his  adromistrators ;  11  Vin.  Abr.  88.  92;  2  Roll.  Rep.  155.     So,  if  an  executor  be  resi- 
duary legatee,  although  he  refused,  and  died  before  probate,  leaving  a  will,  his-  executor  will " 
h%  entitled  to  such  administration ;  Com.  Dig.  Adminis.  B.  6  ;  By.  379. 
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the  next  of  kin  to  the  executrix,  or  to  the  next  of  kin  to  the  testator,  her  hus^ 
band,  since  she  dying  before  probate,  her  husband  in  judgment  of  law,  died  in- 
testate also.  But  the  Court  delivered  no  judgment  on  it,  though  they  seemed 
to  think  that  the  statute  did  extend  to  this  case,  and  the  next  of  kin  to  her  hus- 
band*, though,  if  there  should  be  no  distribution,  it  must  be  then  according  to 
the  testator's  will.  See  1  Salk.  309;  Show.  2.  25;  3  Mod.  59.  65;  10  id.  315;  When  tb« 
12  id.  16.  306.  615;'  T.  Jones,  225.  foT^  VhV* 

(F)    Loss   OF   PROBATE.  Court 

Shepherd  v.  SiIorthose.  H.  T.  1735.  K.  B.  1  Stra,  412.  grants  an 

Per  Cur.  When  the  probate  is  lost,  the  Spirtual  Court  never  grants  a  se-  exempliiica 
cond;  but  merely  an  exemplification  of  the  probate  from  its  records,  and  such  *ion,  which 
an  exemplificHtion  is  evidencence  of  the  will  havinor  been  proved.  m  evidence 

^  /r^\  rri  *  01  probate- 

(G)  Time  of  proving.*  *^ 

f(n)    As    to    caveats    and    APPEALst    CONNECTED    WITH    GRANTING    OP    PRO- 
BATES,   AND    TAKING   OUT    LETTERS    OF    ADMINISTRATION  J.  T   31 1    1 
(I)     As   TO    THE    REVOCATION    OP    PROBATES. 

1.  Allen  v.  Dundas.  H.  T.  1789.  K.  B.  3  T.  R.  125.  overruling  Anon.  1 

Cora.  150. 

*By  the  55  Geo.  3.  c.  134.  it  is  cnnctcd,  that  if  any  person  shall  take  possession  of,  and 
in  any  manner  admtntster  any  part  of  the  personal  estate  and  effects  of  any  person  deceased, 
without  obtaining  probate  or  letters  of  administration  of  ihe  estate  and  effects  of  the  de- 
ceased, within  six  calendar  months  after  his  or  her  decease,  or  within  two  calendar  months 
after  the  dBterminaiion  of  any  suit  or  dispute  respecting  the  will,  or  the  ri^ht  to  lefters  of 
administration,  if  there  shall  he  any  such;  which  sliall  not  bo  ended  within  fo'ir  calendar 
months  after  the  death  of  the  deceased,  every  person  so  ofTcndini^  shill  Hji-fnit  100/.,  and 
also  a  further  sum  at  and  after  the  rate  of  10/.  per.  centum,  on  the  amount  of  the  stamp 
duty,  payable  on  the  probate  of  the  will,  or  letters  of  administration  of  the  o.^tnte  and  effects 
of  tlio  deceased.  Probate  of  a  will  may  be  sued  out  immediately  after  testutor's  decease  ; 
but  letters  of  administration  are  not  usually  obtained  till  after  fourteen  days  from  the  testa- 
tor's tiecoase,  unless  special  circumsttances  require  it ;  4  Burn.  Eccl.  Law,  242. 

f  When  the  will  is  oppo-^ed,  it  is  the  practice  to  enter  a  caveat  in  the  Spiritual  Court,  to 
prevent  tile  probate.  And  it  is  said  that,  by  the  rules  of  that  court,  the  caveat  shall  stand  in 
force  for  three  months,  and  that  while  it  is  pending  probate  cannot  be  granted  ;  but  whether 
the  Jaw  recognise  a  cavea!,  and  allows  it  so  to  operete,  orwiietherit  does  not  regard  it  as  a 
mere  cautionary  act  by  a  stranger,  to  prevent  the'ordinary  from  committing  awrong,  is  a  point 
on  which  the  judges  of  the  temporal  courts  have  differed  :  3  Bac.  Abr.  41 ;  Offley  v.  Best, 
1  Lev.  186. 

Probate  of  a  will  is  suspended  by  appeal,  but  it  cannot  be  stayed  at  the  suit  of  a  creditor 
till  a  commission  of  appraisement  issued  be  returned;  11  Vin.  Abr.  63;  4  Burn.  EccU 
Law,  230;  Rex.  v.  Betlesworth,  Stra.  857;  for  by  the  statute  21  Hen.  8.  c.  5.  the  probate 
is  to  be  granted  with  convenient  speed,  without  any  frustratory  delay. 

i  An  appeal,  in  reirard  to  probates  by  statute  24  Hen.  8.  c.  12.  lies  from  the  court  of  th« 
archdeacon,  or  his  otHcial  (if  the  matter  be  there  commenced), to  the  bi««hop  of  the  diocese, 
and  by  virtue  of  the  same  statute  from  I  he  bishop  diocesan  or  hi»  commissary,  to  the  arch- 
bishop of  the  province,  within  fif  een  days  next  afier  sentence.  When  the  cause  is  commen- 
ced before  ibo  archdeacon  of  the  archbishop,  or  his  commissary,  by  the  same  statute  there 
may  be  an  appeal  v^'itbin  the  same  period  to  the  court  of  arches  or  audience  of  the  arcb- 
bisfiop,  and  from  the  court  of  the  arches  or  audience,  within  fifleen  days  next  af^er  sen- 
tence given  to  the  archbishop  himself;  and  in  case  the  king  himself  be  a  party  in  such  suits, 
the  appeal  shall  be,  within  nflccn  days  next  after  sentence  given  to  all  the  bishops  of  the 
realm,  in  the  upper  house  of  convocation  assembled.  By  that  statute,  and  also  by  statute 
25  Hen.  8.  c.  19.  appeals  to  the  pope  are  prohibited,  and  by  the  latter  statute  are  given  from 
the  archbisliop's  court  to  the  king  in  chancery,  where  a  commission  shall  be  awarded  under 
the  great  seal,  to  certain  persons  to  be  named  by  the  king,  for  the  determination  of  the  ap- 
peals, and  those  commissioners  are  called  delegates,  inasmuch  as  they  aie  delegated  by  the 
King's  commission.  And  further,  although  this  last  cited  statute  declares  the  sentence  of 
tho  delegates  definite,  the  King,  on  complaint  to  him  made,  may  grant  a  commission  of  re- 
riow  to  revise  the  sentence  of  the  delegates ;  Off.  Ex.  Supp.  127  129;  3  Bl.  Com.  64.  67. 
because  the  pope,  as  supremo  head  by  the  canon  law,  used  to  grant  such  commission  ;  and 
such  authority  as  tho  pope  heretofore  exercised  is  now  annexed  to  the  crown,  by  statute  26 
Hen.  8.  c.  1.  and  I  Eliz.  c.  1.  But  it  is  not  matter  of  right  which  tho  subject  may  demand 
ex  debito  justilitD,  but  merely  a  matter  of  favour  which  is  never  granted,  but  under  special 
cifcurastaocoa;  3  Bl.  Com.  07;   Matthews  v.  Warner,  4  Ves.  jun.  205. 

Wfiere  probate  gr.-\nlod  by  the  special  court  is  affirmed,  on  an  appeal  to  tho  arches  or  dele- 
gates, the  usage  is  to  send  the  cause  back.  But  when  the  first  sentence  is  reversed,  the 
court  below  shall  be  ousted  of  its  jurisdiction,  and  the  court  which  reverses  it  shall  grant 
probate  de  novo ;  11  Vjn.  Abr.  76  ;  Com.  Dig.  Admon.  b.  2 1  2  Roll.  Abr.  233 ;  Toll.  Ex- 
b.  1.  chap.  2. 
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EXECUTORS,  8lc.— Pro^  of  WilU,  fee: 

A.  B.  had  proved  a  forged  will  of  the  intestate,  to  whom  the  defendant  was 
indebted.  The  defendant  had  paid  to  A.  B.  the  debt  on  request.  The  will 
was  afterwards  declared  null  and  void  by  the  spiritual  court,  and  administra- 
tion granted  to  the  plaintiff,  who  sought  to  recover  this  debt.  The  question 
before  the  Court  now  was,  whether  the  action  was  supportable. 

The  Court  said:  we  are  of  opinion  that  the  defendant  cannot  be  called  upon 
to  pay  this  money  a  second  time.  It  was  paid  to  a  person  wha  had  at  the 
time  a  legal  authority  to  receive  it.  It  was  paid  under  the  judicial  act  of  the 
Ecclesiastical  Court,  having  competent  jurisdiction,  which  could  not  be  dispu- 
ted; and  therefore  it  is  not  like  a  payment  of  a  forged  bill  of  exchange  or  bondy 
for  this  was  made  under  the  authority  of  the  probate,  and  not  of  the  will.  As 
to  the  case  in  Corayns,  150,  which  has  been  quoted  by  the  counsel,  it  may  be 
sufficient  to  observe,  that  it  was  an  anonymous  case;  and  from  the  observa- 
tions of  the  judges,  it  is  manifest  those  parts  of  the  decision  which  have  been 
relied  on  are  contradicted  in  other  parts  of  the  report.  Besides,  that  case  was 
decided  -on  the  authority  of  a  case  in  Ro.  Abr.  919.  which  is  there  said  was 
never  denied.  From  that  circumstance  we  are  inclined  to  think  it  passed^ 
without  much  consideration,  for  the  doctrine  in  Rol.  Abr.  is  contradicted  in  2 
Lev.  90.  and  1  Lev.  158.  and  ^36. 

2.  Pond  v.  Underwood.  K.  B.  Ld.  Raym.  1210.  S.  P.  Sadler  v.  Evans.  4r 
Burr.  1986.  over-ruling  Jacob  v.  Allen.  1  Salk.  27. 

In  an  action  of  indebitafus  assumpsit  brought  by  the  plaintiff,  as  executor  of 
J.  S.,  deceased,  for  money  due  to  the  testator,  but  received  by  the  defendant 
after  the  testator's  death,  it  appeared  in  evidence  that  before  the  will  was  found, 
administration  had  been  granted,  and  that  the  administrator  had  made  a  war- 
rant of  attorney  to  the  defendant  to  receive  the  money,  which  he  had  done  ac- 
cordingly, and  had  paid  it  over  to  the  administrator  without  notice  of  the  will. 

Holt,  C.  J.,  was  of  opinion  that,  although  all  acts  done  by  an  administrator,* 
where  there  is  a  will,  are  void,  and  consequently  in  this  case  an  action  might 
have  been  maintained  against  the  administrator;  yet  the  defendant,  having* 
paid  over  the  money  without  notice  of  the  will,  was  not  liable. 

X.  RELATIVE  TO  THE  COLLECTION  OF  THE  GOODS.+ 

*  If  n  probate  have  been  granted  by  the  wrong  jurisdiction,  it  is  a  cause  of  reversal  or 
nullity  according  to  the  distinction  before  stated  ;  Off.  Ex.  48.  So,  if  the  will  be  fraudulent- 
ly  proved,  either  in  the  common  form,  that  is  to  say,  by  the  outh  of  the  executor,  or  more 
solemnly  by  the  examination  of  witnesses,  on  such  fraud  being  shown,  the  spiritual  court  will 
revoke  the  probate.  So  also  it  may  be  vacated  on  proof  of  a  revocation  of  the  will  om 
which  it  was  granted,  or  of  the  making  of  one  subsequent  ;  ibid.  48.  And  where  probata 
has  been  granted  of  the  will  of  a  person  supposed  to  be  deceased,  upon  application  to  tbe 
executor  by  motion,  the  judge  will,  by  interlocutory  decree,  revoke  the  probate  so  granted 
in  error,  and  upon  petition  of  tlie  party  will  decree  the  will  and  cancelled  probate  to  be  de- 
livered up  to  him  ;  in  re  Napier,  1  Phil.  Rep.  83:  Toll,  book  1.  chap.  2. 

i  But  where  probate  was  granted  of  a  will  under  whicli  the  executor  sold  part  of  the  goods 
but  the  probate  was  afterwards  revoked,  it  appearing  that  a  subsequent  will  had  been  made, 
having  a  different  executor,  it  was  held  that  trover  would  lie  by  the  last  executor  against  the 
first  and  those  acting  under  him,  for  the  last  was  the  true  will,  and  the  property  vested  in 
ttie  last  executor  from  the  testator's  death:  5  B.  &  A.  744  :  S.  C.  cited  1  D.  &  R.  409. 

t  The  executor  or  administrator  is  to  collect  all  the  goods  invenloried ;  and,  to  that  end| 
they  have  very  large  powers  and  interests  conferred  on  them  by  law,  being  the  reprontativei 
of  the  deceased,  and  having  the  same  property  in  his  goods  as  the  principal  had  when  living, 
and  the  same  remedies  to  recover  them  ;  2  Bl.  Com.  510 ;  Harg.  Co.  Litt.  209.  And  if 
there  be  two  or  more  executors  or  administrators,  a  sale  or  release  by  any  one  of  them  shall 
be  good  against  all  the  rest,  Dyer,  23  ;  Cro.  Eliz.  347  ;  Sid.  33  ;  Brownl.  183;  unless  such 
release  be  obtained  by  fraud  ;  Cro.  Eliz.  318  ;  2  Leon,  209.  Whatever  is  so  recovered 
that  is  of  a  saleable  nature  and  may  be  converted  into  ready  money,  is  called  assets  in  the 
hands  of  the  executors  or  administrators ;  that  is,  sufficient  or  enough,  from  tbe  French 
word  assez,  to  make  him  chargeable  to  a  creditor  ur  legatee,  so  fur  as  euch  goods  and  chat- 
tels extend  ;  Jac.  Law  Diet.  tit.  Executor. 

Whatever  assets  so  come  to  his  hands  ho  may  convert  into  ready  money,  to  answer  the 
demands  that  may  be  made  upon  him  ;  see  6  Rep.  47 ;  Co.  Litt.  374. 

An  executor  may,  in  convenient  timeaf\or  the  testator's  death,  enter  into  a  house  descend- 
ed to  tbe  heir,  for  removing  and  carrying  away  the  goods,  vide  Harg.  Co.  Litt.  56,  b.  so  as 
tJie  door  be  open,  or  the  key  be  in  the  door ;  and^  although  the  door  of  the  entrance  into  th* 
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Giles  and  another  v^  Dtson  and  another.  E.  T.  1815.  N.  P.  1  Stark.  S2.    L  ^^^.  J 
In  an  action  against  administrators,  if  appeared  from  the  production  of  Ihe  j^"  ««»>»» 
inventory  exhibited   in  the  Ecclesiastical  Court,  I  hat  a  per-centage  of  5  per  ,^^1^^  j^  ^ 
cent,  had  been  charged  for  the  collecting  of  the  intestate's  effects.     Per  Lord  re^gooabftf 
Clleaborongh,  C.  J.     It  is  incumbent  on  the  defendant  to  prove  the  reasons- 

hifi\  and  parluur  bo  open,  ho  cannot  therefore  jiuitify  forcing  tlie  door  of  nny  chumher  to  take 
tho  goods  contained  in  ir,  but  is  empowered  to  lake  those  only  for  which  he  Bhall  find  the 
Key.  lie  hns  also  n  right  to  t:ike  deeds  iind  oMior  writings  relntinn;  lo  the  personal  estate, 
out  of  a  chest  in  tho  house  if  it  be  unhicked,  or.ihe  key  he  in  it,  hut  he  has  no  right  to 
break  open  even  a  chest.  If  ho  cannot  take  possession  of  theeflTitctA  without  force,  he  must 
desist,  and  rcjort  to  his  ac  ion;  Otf.  Ei.  9i,  0] :  1 1  Vin.  Ahr.  267  ;  Shep.  Touch.  40.  On 
tlio  other  hand,  if  the  executor  or  administrator  on  his  prirt  bo  remiss  in  rcmovtns;  'he  goods 
within  a  reasimablo  time,  the  heir  may  distrain  them  n^  damaire  feis.int  ;  Oft  Rx.  93; 
Plowd.  280,  -281 :  videSlrodden  v.  Harvey  ;  Cro.  Jac.  *204.  and  Harg.  Co.  Liif.  56.  b. 

He  may  take  tho  goods  and  chattels  to  himself,  or  give  power  to  another  to  se.ze  them 
for  him  *  9  Rep.  3S.  If  an  executor  with  his  own  goods  redeem  the  ^roods  of  the  testator, 
or  pay  tho  testator's  debts,  &c.  the  goods  of  the  testator  sli;dt  for  so  mucli  be  changed  into 
the  proper  goods  of  tho  executor  ;  Jenk.  Cent.  188.  Where  a  mm  *ay  will  devises  that  his 
lands  sliall  be  sold  for  the  payment  of  his  debts,  his  executors  idiall  sell  tho  lands,  as  they 
are  theper:«nns  bound  to  pay  the  debts  ;  2  Leon,  c.  276.  And  if  lands  are  devised  to  exe- 
cutors, to  be  sold  for  the  payment  of  tho  testator's  debts,  those  executors  that  act  in  the 
exocutorsihip,  or  will  sell,  maydo  k  wiliiout  the  oihers  ;  Co.  Litt.  J 14.  for  by  21  stat.  Hen. 
8.  c.  4.  it  is  enacted,  that  birgains  and  sales  of  lands,  &«?.  to  bo  sold  by  (he  executors,  shall 
be  as  g'^od,  if  made  by  sucli  of  tho  executors  only  as  take  upon  them  the  execution  of  the 
wil,  as  if  all  the  cxeculorj  had  joined  in  the  sale.  If  lands  arc  thus  devi-ed  to  pay  debts« 
a  surviving  executor  miy  sj  1  tlicm  ;  but  if  the  device  be,  that  tho  executors  shall  sell  the 
land,  and  nor  a  de\i'ie  of  the  land  to  theni  t>)  be  sold,  here  being  on!y  an  authority,  and  not 
an  interest,  if  one  di ;  tlie  cttlior  ca'mot  sc  1  ;  sjd  que  e,  Jac.  Law  Diet.  tit.  Executor^.  The 
e^ecut  tr  has  als  >  a  t  iih*  on  p  od  icing  ih  j  proSate  <.t  t!iu  b  mk,  an  I  c  :a  -sirg  s  >  much  of  if  as 
rc!at.M  lo  the  tesia'o.-'s  intir.-sLs  ii  ilic  sevural  slocUs  to  be  en:eriid  in  tha  proper  ofBccs, 
accord. ng  to  the  noes  of  parliament  whic'i  regulate  this  spe  iei  of  prtiperty,  to  have  the 
same  irnos'e  red  f.om  the  testator's  niin^  i.iro  his  own,  or  lo  such  pers.)n  as  hj  shall  np' 
pom*,  nrt  1  even  in  thr  ca^o  of  a  speciQa  bequest  of  stock  the  f  xecatur  U  entitled  to  c:ill  up- 
on tho  b.uik  for  a  transfer,  :<nJ  on  their  rcfu-al  thoy  are  sjbje.u  to  an  action  at  hissui  ;  see 
St  It.  6.  W.  &  M.  c.  *«0.  T.ie  Bink  of  En, 'land  v.  Moffii,  3  Bo.  Ch.  Rep.  260  ;  viJo  also 
f}  Kig*.  524.  Tlie  administrator  has  the  >amc  right  on  poducing  the  letters  of  adminis'ra* 
tion  ;  Toll.  Ex.  V55.  The  executor  or  adinin'.strator  his  likewise  on  hiiity  to  sell  or  dis- 
pose of  tile  deceaseifs  eTects,  and  convert  them  into  reidy  moncv.  to  answer  the  purposes 
of  the  trust  ;  2  Bl.  Com.  510;  11  Vin.  Abr.  270;  Hunib'e  v.  B.ll,  2  Vern.  446  ;  1  Bro* 
P.  C.  71  i  Pagot  V.  Ho^kings,  Gil.  Rep.  Eq.  113  ;  Nugent  v.  GifFord,  1  Atk.  4Q'A  ; 
\VhaliJ  V.  Daoin.  4  Term.  Rt'p.  625.  i  i  nite.  He  hns  power  to  sell,  Ewer  v.  Corbett,  2  P« 
Win--.  148;  Buitn?  v.  S  oi.arJ,  ib.  150  ;  Birni:d  78;  Elliott  v.  Merrimin,  2  Atk.  41  ; 
Jacumb  v.  H.uwkxI,  2  Ve*.  2  »'>:  or  mortgage  i.srms  of  years,  or  a^isign  mortga^od  terms, 
Niiijen:  v.  G  flb-d,  1  Alk.  46  {;  Mead  v.  lod  Orri'ry,  •<  A  k.  235;  t^ed  vide  Bonny,  v. 
R  djarJ,  ci  e  1  2  Bro.  t.h.  R^^p.  4IH  ;  and  to  dispose  of  any  of  the  effects,  although,  as  it 
8oem<i,  spccificnry  given  by  t  m  will  ;  Ewer  v.  Corbet,  2  P.  Wins.  14S  ;  vide  2  Bro.  Ch. 
R'^p.  481  ;  and  even  in  satisTaction  of  h:s  own  private  debt;  Nugffft  v.  Gilford,  1  Atk. 
46  {  ;  Mead  v.  Lord  O.tery,  3  .Aik.  235  ;  Jacomb  v.  Hirwood,  2  Ves.  265;  Ewer  v.  Cor- 
ber.  2  P.  Wnis.  149.  no  e  ;  2  Vi  I.  2.  bro.  Ch.  Rep.  431.  He  is  also  empowered  to  re- 
deem such  chattels  an  the  djceast'd  may  hivo  lefi  i  i  pledge  ;  Toll.  Ex.  256. 

AH  special  and  limited  adminiatrutori  m  ly  pe.form  all  sac!i  act.H  a.^  cannot  be  decayed, 
ifvithoui  prejud.ce  or  d.ing?r  to  the  estate.  Tlioy  may  soil  goods  that  will  otherwUe  perish, 
cattle  which  are  f!ittcned,  grain,  fruit,  or  nnv  oilier  subnauci  which  mny  he  the  worse  for 
koopiig;  3  Bac.Abr.  13;  11  Vin.  Abr.  102*  103;  1  Roll.  Abr.  910;  Anon.  3  Leon,  278 ; 
2  Anderj.  132.  pi.  73  ;  Price  v.  Simpson,  Cm.  Eliz.  718 ;  5  Co.  9;  Godb.  104.  Thojr 
may  piy  debts  which  wera  due  from  (he  de*e-(S3  I  at  the  time  of  his  fleath,  Com.  Dig.  Ad« 
mon.  F.,  Vide  Br.er.4  v.  Goddaid,  Hob.  *«6) ;  5  Co.  29.  b  ;  or,  for  the  payment  of  them, 
ihjy  mny  di-jposj  of  effec  a  not  perishable:  5  Co.  29.  h. ;  2  Anders.  132.  pi.  78.  Thor 
m  ly  aUo,  ii  such  re^pect.Vv)  ch  ir  ic  e/.-s,  rec*Mvo  deb's  due  to  the  deceased  ;  Com.  Di^.  .4a- 
luoi.  F.,  vide  An-Jii.  3  Leon;  10 1  ;  or  miv  miintain  action*  for  the  recovery  of  the  samo, 
Walker  v.  Woola-Jlun  :  2  P.  Wins.  r)76;  Tall.  Ex  404  ;  for  in  all  tiieso  and  the  like  iii* 
stances  the  urgency  ot*  the  case  requires  them  immediriffly  lo  act. 

If  t.^ie  adniiu  s  ration  bo  granted  g:)norilly  da'ing  inftmcy,  the  granteo  hun  authority  to 
m-'iko  leases  of  any  term,  vested  in  the  infant  executor,  wh  ch  shall  he  good  .11  he  com^^  of 
age  ;  and,  a 4  it  has  been  a's  >  held,  tid  he  en*er  ;  G  Co.  67.  b. ;  Off.  Ex.  215.  ante,  vol.  i. 
p.  242.  i^odi  od  ninis  rat  )r  has  also,  it  Keems,  a  luht  in  ea>a  the  administration  were 
gnniel  with  th«3  will  anneted  to  assent  to  a  le;«acy  ;  Olf.  Ex.  21-5  ;  5  Co.  k9.  b.  Pot  if 
tiio  adinin  stnlion  we.o  gran  ed  ad  usum  et  couimodiim  infaniis,  for  the  Oje  and  benefit  of 
tha  infant,  such  admiuiatiator  U  incapable  of  making  leases,  6  Co.  676  ;  Off  £x.  215;  or 
efaseeatiog  to  a  legacy  ;  Off.  Eac  21d.  Nor  ihalJ  the  pow^r  of  an  admiaiitimtor  daring  inforv 
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[  314  1  bleness  of  their  compensation  demanded;  for  under  some  circumstances,  it 

compema    might  be  totally  inadequate,  and  under  others,  it  might  be  equally  exorbitant 

tiofi  for  col  and  excessive. 

leeting  the 

iffwtil^^  '   XI.    RELATIVE  TO  THE  DISPOSITION  OF  TESTATOR'S  OR 

INTESTATE'S  PROPERTY. 
(A)   Ab  regards  the  expences  of    the  funeral  and  probate,and  let- 
r  315  1^  TERS  of  administration. t 

(B)    As    REGARDS    THE    PAYMEjNT    OF    DEBTS. 

\sl.   Order  of  payment. "![, 

altlioiigh  llie  grant  were  ge-ioral,  e\t  :n<l  So  lie  prejni'i -c  of  nn  infinf.  T'  ercroro  he  hrs 
no  authority  to  transfer  the  property  hy  silc,  cxcopl  in  c;:9m  of  inictsiity,  nor  l)  pcI!  leu-t* 
even  for  the  payment  of  dchts,  if  ihoro  be  o'.hi^r  propc  r. y  wliich  he  nrjy  (ii^ose  of  lo  in<  ro 
advantngo,  2  Andcra.  13*2.  pi.  73.  nor  to  r.s.-rtit  t)  a  loLT.iry,  m  l.8>  ih<»re  he  a>s«:R  for  iis 
payment,  5  Co.  29.  b.  nor  to  release  a  tlobt  u  i  honl  art  i  il  /  rpc«iv.n_;  .t ;  1  lloA.  Al  r.  910, 
911.  Such  acts  therefore  as  are  performed  hy  ^ulU  ::duiiiii.>lralor  lo  ihc  injury  of  Jie  iu- 
&nt  shall  be  altogether  ineffectual  ;  Toil.  Ex.  40G. 

•  But,  in  conformity  wiih  the  doctiino  r^.Ia  ive  'o  trustees,  executors  a'e  not,  in  g«:ncral, 
allowed  any  remuneration  fi)r  their  care  and  irouhlj;  1  Vcs.  &-  H.  170.  An  executor,  how- 
ever appointed  in  India,  being  considered  as  an  agent,  i?.  accTding  to  the  practice  there, 
allowed  a  commission  upon  his  Receipts  and  payment.'?.  4  Ves.  7'2  ;  I  Sim.  R.  ^3  ;  and  see 
2  Sim.  &  Stra.  453  ;  but,  agents  in  England  appointed  executors  are  not  entitled  lo  com- 
mission upon  remittances  from  India  by  the  testator  not  received  until  after  hit  dc:.tli  ;  4 
Ves.  596. 

t  The  executor,  or  administrator,  must,  in  the  fi  st  place,  pay  all  funeral  charges,  and  iho 
expenses  of  p"oving  the  will,  ortakin*?  out  letters  of  udminis'r.ilion.  , 

t  To  elucidate  the  difference  between  the  doctrine  of  assets,  ns  viewed  in  law  and  in 
cqaity  the  following  note''may  beaseful;  and  it  \a  the  more  appropriate  as  the  order  of  pay- 
ment, noticed  above  as  existing  in  our  cnnrts  of  law  is,  in  conformity  with  the  principles 
generally  coantcnanced  by  the  ('ourt  of  Chancery,  abandoned. 

In  equity,  as  well  asal  law,  the  simple  conliact  debts  of  a  derenscd  person,  who  was  not 
a  trader  within  the  meaning  uf  the  bankrupt  laws  at  the  time  of  his  death,  are  prima  facie 
payable  oat  of  his  personal  estate  only,  see  Powell  v.  Robins,  7  Ves,  jun.  '209;  4  Madd. 
156;  whilst  his  debts  by  specialty,  3  P.  Wnis.  367,  ex  parte  Morion,  5  Ves.  449,  or,  if 
he  were  &uch  a  trader,  his  debts  by  simple  contract,  al.no,  47  Geo.  3.  sess.  2.  c.  74.  Keeno 
▼.  Riley,  3  Meriv.  436;  nitcham  v.  Bennett.  4  Madd.  180,  are,  in  case  that  fund  shoaid  he 
insufficient  for  the  satisfaction  of  them,  I  Dro.  C.  C.  526;  2  Uro.  C.  G.  263;  8  Ves.  126; 
4  Madd.  156;  likewise  payable  out  of  his  real  estate  'see  Kin;>8ion  v.  (7l.irl-e,  2  Atk.  204. 
and  authorities  just  cited),  except  such  as  may  be  ('u|)YboId;  King  v.  [ludd.  Park.  190;  8 
Ves.  394;  and  see  Coombes  v.  Gibson,  1  liro.  C.  C.  273.  So  fir  the  tales  in  both  juris- 
dictions correspond;  and  it  may  be  noticed,  as  there  are  several  ki;  ds  of  spertaity  debts, 
that  they  are  paid  out  of  such  assets,  dccording  to  their  legal  priority;  Cd.  Temp.  Taib. 
920;  1  Sim,  &  Stu.  689. 

In  Chancery,  ho^^'cver,  a  distinction  exists,  arising  ont  of  its  peculiar  doctrines,  with  re- 
gard to  property;  there  being,  in  its  contemplation,  various  interests  therein,  which  are  not 
recognised  at  law,  and  which,  therefore,  if  ndu.inistired  at  all,  most  be  adminisien.'d  in 
equity.  Hence,  we  derive  what  are  termed  equitable  assets,  hs  distinguished  from  those 
above-mentioned.  Legal  assets,  however,  are  not  entirely  confined  to  properly  which  may 
be  reached  at  law;  for  by  the  statute  29  Cha.  2.  c.  3.  s.  10.  trust  estates  in  fee  simp  e,  per- 
mitted to  descend  to  the  heir,  are  made  legal  assets,  although  it  may  be  necessary,  io  or- 
der to  obtain  the  possession,  to  proceed  in  a  dourt  of  equity. 

A  mere  equity  of  redemption  is  not  liable  to  be  taken  in  execution  at  the  soil  of  a  sub- 
ject, because  thd  legal  estate  is  forfeited;  2  Vern.  61;  2  Atk.  291;  Lyster  v.  DoUand,  1 
Ves.  jun.  431;  and,  it  has  been  decided,  that  such  an  interest,  whether  on  a  mortgage  oT 
lands  in  fee,  Sawley  t.  Govver,  2  Vern.  61 ;  Plunket  v.  Pehson,  2  Atk.  290;  or  on  a  mort- 
gage for  S  term,  if  it  be  of  the  whole  estate  of  the  mortgagor;  Case  of  the  creditors  of  Sir 
C.  Cox.  3  P.  Wms.  341;  Hartwell  v.  Chitters.  AmhI.  308;  and  see  Clay  v.  WixW]*,  I  II. 
fc  C.  K.  B.  R.  372;  is  equitable  assets,  although,  where  the  morig  ^ge  is  of  a  part  only  of 
the  mortgagor's  estate,  he  having  a  reversion  ns  well  as  an  equity  of  redemption,  the  for- 
mer interest  constitutes  legal  assets;  2  Atk.  294;  Tyndale  v.  Warre,  1  Jac.  R.  212.  And 
here  it  may  be  remarked  that,  if  a  creditor,  before  n  decree  for  administration  should  ob- 
tain a  judgment,  even  a  mere  equity  of  redemption,  he  having  power  to  redeem,  would,  at 
to  him,  be  considered  legal  assets;  Wolestoncroft  v.  Long,  1  Ca.  in  Cha.  82;  ^  harpe  v. 
Earl  of  Scarborough,  4  Ves.  538.  If  the  deceased  should  have  devised  his  real  estate  up- 
on trust  to  pay  his  debts.  Anon.  2  Ca.  in  Cha.  54;  Le^^in  v.  Oakelcy,  2  Atk.  50;  I  Bro. 
C.  C  139.  n. ;  or  should  even  have  simply  devised  the  same  to  his  heir  or  executor  for  that 
pnrposo,  Lewin  v,Okeley,  2  Atk.  50;  Silk  v.  Prime,  Rep.  1  Bro.  C.  C.  138.  n.;  S.  C.  Dick. 
S84;  Nawton  t«  Beniiatt,  1  Bro.  C.  C.   1S6;  or  should  havo  created  a  charge  on  a  teat 
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1 .  Dehls  due  to  the  Ci'otm  on  record  or  apeciaUy,  The  King '• 

Attorney  General  v.  Norstedt.  T.  T.  1816.  Kx.  3  Price,  97.  h*'fi**"*j 

In  this  case  it  was  admitted,  that  when  an  executor  or  administrator  pays     i  ?ifii 
bonds  before  seizure,  or  notice  of  (he  King's  debt,  he  may  protect  himself  a-    /        .  J 
gainst  any  claim  on  the  part  of  the  Crown,  when  liis  debt  is  not  of  record;  but  „g  ^f  y, 
that  when  the  King's  debt  is  of  record,  he  could  sue,  as  all  the  world  are  bound  cord.* 
to  take  notice  of  that  debt.'j' 

estate  for  the  payment  thereof,  I  Bro.  C.  C.  139.  n.;  Pope  v.  Gwyn,  8  Ves.  28.Rndnote; 
Bttiley  ▼.  ElktM,  7  Ve*.  319;  Shiph.ird  v.  Lulwidge,  8  Vps.  26;  or  it  having  been  previ-  , 
OQ«ly  charged  with  the  Haiiie.  ho  should  have  devisod  it  to  ;i  Htranger»  2  Atk.  293;  or  to 
hu  heir,  ballon  v,  Lindegreen,  2  tro  C  C  94;  sarh  pro|H;r(y  would  conniiiute  equitable 
«S4el<),  And  it  5eeni«  ihal  thi^  doctiine  wotjid  pn;vnii  with  rcfrnrd  to  ropvholdns  well  as  to 
freehold  e^itates,  t^ee  Coonihettv.  Gih$on,  I  I'ro  C  C.  273,"  Kentish  v.  Kentish,  3  Dro.  C. 
C,  257;  Noel  v.  Wcslon,  2  Ve.*,  &  Pen.  269;  Ronalds  v.  FeUhem;  1  Turn.  &  Ross  416; 
aItliou<*b  It  Bppe:ir8  th  >t,  if  there  should  be  propeiiy  of  both  descriptions,  the  freehold  woold 
be  firal  applied;  Growcock  v.  Smtiht  2  Cox    R.  397. 

A«et!«,  then,  it  will   be  perceived,  are  not  constituted  pqaitable  by  being  recoverable  ia 
courts  of  equity  only;  for  that  is  the  case  wi'h  trust  estates;  neither  are  they  by  being  ca- 
pable of  administration  in  puch   courts  alone,  for  that  is  the  ci.se  with  the  rral  estate  of  a 
trrider,  in  Siiiisfaction  of  his  otinple  contract  creditors;  but  they  must  coiMiat  of  mere  cqait- 
«ble  property. 

lo  natural  justice  and  conscience,  and,  in  the  contemplation  of  this  Court,  all  debts  are 
eqaal,  and  the  debtor  is  equally  bound  to  satisfy  them  all;  Ca.  Temp.  Talb.  220;  and 
hence,  no  distinction  is  made  here  in  the  administration  of  equitable  assets  between  debts 
by  simple  conlrjct,  and  those  l>y  specialty ;  1  Jac,  &  W.  45;  but  they  are  satisfied  ji art 
paasu^  without  regard  to  priority;  2  Atk,  294;  I  Bro.  C.  C.  139,  140.  n.:  and  see  Woles- 
Concroft  v.  Long,  i  Ca.  in  <  ha.  32;  Anon.  2  Ca.  in  Cba  54.  It  must  be  observed,  howev- 
er, ihat  estates  expressly  devised  for  the  payment  of  debts,  xvhcther  by  trust  or  otherwise, 
are  applicable  before  descended  estates,  3  Ves.  118;  and  see  Donne  v.  Lewis,  2  Bro.  C 
C.  257;  Manning  v.  Spooner,  3  Ves.  114;  whilst  those  upon  which  they  are  merely  char- 
ged by  the  debtor  himself,  Lawson  v.  Hudson,  1  Bro.  C.  C.  58;  Ancasterv.  Mayer,  1  Bro. 
C.  C.  454;  Tweddeli  v.  Tweddell,  2  Ilro.  C.  C.  101.  152;  3  Ves.  117;  Botler.  5  Ves. 
534;  or  bein;;  charged  by  another,  are  adopti^d  as  his  own,  Earl  of  Oxford  v.  Lady  Rod- 
ney* 14  Ve^t.  417;  are  not  payable  thereout  until  the  p<trsonnliy,  the  estates  so  devised  for 
aQch  piyuii^nt,  and  the  de!«ct'nd(;d  estates,  I  liro.  C.  C.  527;  8  Ves.  124,  have  been  ap- 
plied; U.'iriho]uiijew  v.  Mdv,  1  Atk.  487;  Lanoy  v,  Duke  of  Alhol,  2  Atk.  444;  Daviesv. 
Topp.  Rep.  2  liro.  C.  C.'259.  n.;  1  Rro.  C,  C.  527:  2  Brov  C.  C.  263;  8  Ves.  125; 
Barnewell  v.  Lord  Cawdor,  3  Madd.  453;  2  P.  Wnis.  644.  n.  Coz.  edit.;  2  Atk.  489.  n. 
Sannd.  edit. 

As  to  the  Kubjpct  of  fraudulent  devises,  which  fall  wiihin  the  statute  3  W.  &  M.  c.  14. 
made  perpetu<il  by  the  6  &  7  W.  3.  c.  14.  s.  2.  it  is  to  be  observed,  that  the  case  of  a  per- 
son deviiiiiig  or  charging  hiHre:il  estate  with  the  payment  of  bis  debts  is  expressly  excepted 
from  its  operation,  which  is,  virtually,  like  (he  rule  established  with  regard  to  traders,  a- 
bove-nienitt>ned,  a  parliaincntary  ttpprobntion  of  the  docttine  of  equitable  essets;  1  Bro. 
C  C.  139.  n.  And,  although  the  real  CHta'e  of  one  indebted  is  by  that  statute  rendered 
liable  for  the  pn}nicnt  of  his  Kper-ialty  debts,  notwithstanding  the  alienation  of  his  heir  or 
devi-tce,  yei  it  is  in  his  power  to  put  uU  his  creditors,  except  such  as  have  specific  lines  on 
any  of  hi^  realty,  who  tnay  thereby  maintain  their  priority,  3  Atk.  327;  Wolestoncroft  r. 
Long,  I  Ca.  in  Cba.  32,  upon  on  equal  footit.g,  2  Ves.  590;  1  IJro.  C.  C.  312;  12.  Ves. 
154;  fur  it  is  bed,  ihdt  a  provision  by  will  ellectoal,  Hughes  v.  Doulben,  2  Bro.  C,  C. 
614s,  in  law  or  equity,  for  the  payment  of  cieditors,  is  not  fraudulent,  7  Ves.  323,  within 
the  intent  of  statute  3  \V.  &  M.  c.  14.     In  making  the  above  remarks,  it  has  been  assnin- 

♦  Therefore,  an  executor  whose  testator  was  indebted  by  matter  of  record,  or  specialty, 
to  t'  e  King,  may  plead  to  an  action  bi ought  by  a  judj^ment  creditor,  or  any  other  creditor, 
that  the  testator  died  thus  indebted  to  the  Crown,  and  hath  not  left  nbsets  more  than  to  sat- 
isfy the  same,  and  such  plea  shall  be  valid;  Off.  Ex.  134;  Com.  Dig.  .\dmin.  C.  2.  So, 
if  the  creditor  proceed  to  sue  out  execution  on  a  statute  merchant,  or  staple,  the  executor, 
on  setting  forth  the  matter,  will  be  relieved  on  an  audita  querela;  8  Bac.  Abr.  79;  Ofi^ 
£l.  135. 

This  prerogative  of  the  King  does  not  extend  to  a  debt  assigned  to  the  King;  Com.  Dig. 
Admin.  C*  2;  it  Vin.  Abr.  301;  Lane,  65.  So  also  the  air^ars  of  rent  due  to  the  Crown, 
tfvheiher  it  be  a  fee  fdrm  rent,  or  rent  reserved  upon  Ic.isc,  shall,  it  seems,  bo  regarded  in 
the  light  of  a  debt  by  simple  contract:  3  Bac.  Abr.  80;  Off.  Ex.  135. 

t  Debts  secured  to  the  King  by  specialty  are  of  the  same  degree  as  those  of  record;  OfT. 
Ex.  184;  33  H.  8.  c.  39.  So,  fines  and  amerciaments  in  the  King's  courts  of  record  are 
debts  of  record;  1  Went.  Off.  E^.  c.  12. 

i>jr  stutote  33  H.  8.  c.  89.  it  is  enacted,  ■<  all  obligations  and  specialties  for  any  cansa 
eoneerning  the  Kinc  shall  be  taken  dominie  reii,  and  shall  be  of  the  same  force  and  aflaet 
MB  a  aUtvta  ■taple.*' 
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[  317  3  2.  Debts  declared  hystaiuier  to  have  precedence.*^    3.  Debts  of  records 

Priority  of  (a)  Jud2:ments.1[ 

time  is  not        Burnet  v.  Holdev.  M.  T.  1GG9.   K.  B.  I  Lev.  277;  S.  C.  I  Mod.  6. 

^^pfcn  one        -^^^^^  verdict  for  the  plaintiff  in  asmmpsU.  imd  before  ihe  day  in  bank,  iho 

judgrneot     defendant  died,  and  judgment  was  entered  the  next  term,  pursuant  to  the  stat. 

and  ano        17  Cor.  2.  c.  8.     On  scire  facias  brought  against  the  Executors,  it  was  held 

ther.      The^jj^  ^y^^^  ij,g  ussel-*  nf  the  decenned  person  arc  applicable,  nrcording  lo  ihe  axaal  and  nalor- 

jodgmentj     al  order  in  which   ihcy  «ro  adiriini.Hier<»d  nl  law;  l»u»  this  is  lisible  lo  variniion,  in  5ome  in- 

ereditor,       stances  frjrn  ihe  di-position  of  the  court   to  c«rry  into  full  effect  it?*  equitable  principles  of 

who  fir«l      distribution;  and,  in  others,  in  consequence  of  ceriain  doctrines  of  the  same  court,  termed 

toes  out  a     jijg  djictrines  of  exoneration,  conversion,  and  election. 

[313   J        The  first  exnmple  of  the  for.'iier  kind  arise;*  where  the  assets  arc  partly  legal  and  partly 

equitable,  and  a  superior  crediioi  has  been  pirtially  p..id  out  of  ihe  Ingul  assets;  in  which 

pase,  the  Court,  in  applying  the  equitable  a<<^et>',  will  postpone  him  until  an  equality  in  sat- 

i.4faclioti  hris  been  rn  ide  thereout  to  the  inf«irior  creditors;  Ca.  Temp.  Talb.  220;  and  see  2 

P.  \Vm««.  416;  3  P.  Wms.   323;  but  see  Car  v.  Countess  of  Turlington.  1  P.  Wma.  228. 

The  other  example  of  the  former  kind  arises  where  a  superior  credi  or  has  two  funds  liable 

Jo  his  claim,  and  an  infeiior  creditor  has  but  one,  and  the  superi<»r  creditor  obtains  satisfae^ 

tioii  out  of  the  primary  fund;  for.  in  sncli  a  case,  ibis  Court,  in  administering  the  assets,  if 

the  lasl-mention«»d  fund  be  nolof  sutficit'nt  valm-  for  the  pnyment  thereout  of  both  the  debts, 

will,  upon  is  equitable  principles,   s.itify  the  inferior  credi'or  out  of  the  superior  fund,  to 

the  extent  to  which  the  superior  creditor   might  have  i  ome  upon  it,  and  to  which,  therei- 

fore,  the-ioferior  creditor  would  othf^trwi^e,  by  th  :  iiienns  alluded  to,  bed  feated  of  bi«  right 

to  satisfaction;  Sagitary  v.    Hyde,  I  Vern.    435;  Willson  v.    Fielding,   2  Vcrn.  763;  C«, 

Temp.  Tulb.  64;  2  Atk.  436,  446;  Lacum  v.  Merlins.  2  Ves.  312;  Ambl.  615;  Fenliootet 

▼.  Passavant.  Dick.  253;  Aldricb  v.  Cooper,  8  Ves.  282;  Tiimmer  v.  Hayne,  9  Ves.  209. 

^And  see   Mr.  Jeremy's  adtuiruble  Treatise  on  the  Equity  Juri^idiclion  of  the   Court    of 

Chancery.        » 

^  Such  as  money  due,  for  letters,  to  tho  po4t-ofHse,  by  9  .Ann.  c.  10;  and  money  daa 
from  tho  overseers  of  the  poor,  by  17  Geo.  2.  c.  33. 

t  Judgments  tako  prucedunts  of  statutes  and  reco:;nizinc<^s.     The  reason  of  ibis  super! 
ority  in  judnmrn's  is,  that  they  arc  recovered  on  judicial  proceedings,  and  in  regular  couise 
of  Justice;  and  the  record  of  such  judgments  are  entered  on  public  rolls,  and  thereby   be- 
come a  public  proceeding.     I-ut  statutes  and  recognizances  aie  entered  into  by  the  conseDt- 
of  the  parties,  and  are  in  the  private  ke  ping  of  the  rrcditer  himfelf. 

Such  is  the  preference  to  which  judgmenis,  .is  di-itinguished  from  the  more  private  re- 
cords, are  entitled.  Nor'i.s  this  privilege  cQnfi'^ed  to  judgrnen's  in  the  courts  of  Westmins- 
ter Hall,  but  extends  itself  to  judgment*  in  all  courts  ef  lecord;  that  is  to  say,  ccuits  in  ci' 
ties  or  towns  corporate,  having  power  by.cbsirter  or  prescription  to  hold  plea  of  debt  above 
forty  shillings,  as  in  London,  Oxford,  and  other  pliices;  for,  although  in  the  first  instance, 
snch  good.4only  can  betaken  in  execution  on  those  judgments  as  lie  within  the  jurisdiction 
of  those  respective  court«,  yet  formerly  if  the  record  were  removed  inio  the  Chancery  bj 
certiorari,  and  then  by  mittimua  into  one  of  the  superior  courts  of  law,  execution  might 
have  been  had  upon  the  defendant's  goods  in  any  county  in  L'ngland,  Off.  £x.  139;  Swinb. 
p.  6.  8.  16;  and  now  by  the  stat  19  Geo.  3.  c.  70.  any  of  bis  M<ijesty*s  courts  of  record  at 
Westminster  may,  on  a  proper  application,  cause  tho  records  of  such  judgments  lo  he  re- 
moved thither,  and  may  issue  writs  of  execution  agams'  the  person  or  effects  of  the  defen- 
dant, in  the  samo  manner  as  on  judgments  obtained  in  those  superior  courts,  So  a  judg- 
ment in  a  pi  poudre  court,  which  is  a  cpurt  of  record  incident  to  ev«!i'y  fiir  or  market,  and 
Is  the  lowest  court'of  justice,  3  Bl.  Com.  32.  known  to  the  laws  of  England,  claims  the 
8affle*preferencc,  11  Vin.  Abr.  297;  Seirlo  v.  Lane,  2  Vern.  89;  by  the  above  slatnle,  its 
process,  after  judgment,  bhali  be  aided  in  the  satn'e  manner. 

If  judgments  are  kept  on  foot  merely  to  defraud  other  creditors,  or  if  there  be.  any  de- 
feazance  of  it  in  force,  such  judgments  rhall  not  prevail  to  preclude  them  from  their  debts; 
3  Bac,  Abr.  81;  Off.  Ex.  137.  A  judgment  in  a  foreign  country  is  regarded  in  our  courts 
merely  as  a  debt  by  simple  contract;  11  Vin.  Abr.  291;  2  Fonbl.  460;  Dupleix  v.  Raven, 
2  Vernon,  640;  VV^alker  v.  Wiffcn,  Dougl.  1,  Nor  are  judgments  against  an  executor 
pomprehended  within  the  same  class  as  those  which  are  recovered  against  the  testator; 
Off.  Ex.  138. 

^  Nor  is  an  executor  bound  to  take  notice  of  judgmenis  in  the  courts  of  King's  Bench, 
Conimon  Pleas  and  Exchequer,  unless  they  docquctted,  that  is,  dbstiartrd  nnd  ei.tercd  in 
a  book  pursuant  tt>  the  statute  of  4  &  5  \V.  &  M.  c.  20;  11  Vin.  Abr.  292.  in  note;  ibid. 
298.  299,  in  note;  Bearblock  v.  Read,  Cro.  Eliz.  822.  L.  of  N.  P.  142;  Yely.  20;  other- 
wise they  are  pot  on  a  level,  and  rank  whh  simple  contract  debts,  Hickey  v.  Hayter,  Ad- 
ministrator, 6  Term.  Rep.  384;  but  this  does  not  extend  to  judgments  in  any  other  conrts 
of  record;  11  Vin.  Abr.- 294;  Herbert's  case,  3  P,  VVms.  117;  Off,  Ex.  139,  If  the  exe- 
cutor have  notice  of  the  judgment,  although  not  docquettcd,  he  may  perhaps  be  warrant- 
ed in  giving  ft  a  preference  as  a  judgment;  bnt  if  he,  in  that  case,  pay  other  debts  first*  he 
is  elearly  not  liable  to  a  4ta$ttLvii\  per  Lord  Ksnyon,  C.  J,  ibid.      Bat  ef  sach  jndg- 


EXECUTORS,  i^c— Payment  of  Dehd.  209 

that  the  judgment  should  by  relation  be  regarded  as  given  in  the  life-time  o(»t%refaci 

tlxetiestalor.t  "'Jiforred.''* 

(6)  Decrees  in  courts  of  equity '^     (c)   Slaiutes  or  recognizances.^  1319    I 

4.   Debts  b\i  special  contracts  \\ 

pients,  when  docqoetted,  an  executor  phnll  be  prf  earned  lo  haven  cngniznncp;  8  Bac.  Abr. 
83,  In  note;  Liitlelon  v.  Hibbins,  Cro.  Eiiz.  793;  vide  Hnniinn  v.  Sanin,  3  Mod.  115;  11 
Vin.  Abr.  274.291. 

*   Bat  befoie  sath    wiit  be  9oed  ont,  the  rxerotor  hnii  it  in  hin  eleettnn,  where  there  era 

twn  judoriieiit  cred)lor«,  to  pay  which  of  th*-ni  he  pleefsei  firm;  iind  if  »>arh  bring  a  scire 

facias  on  hia  jadgnieiit,  yet  the  exi^cuior  niny  conff-HM  either  HCtion  «il  bin  option,  and  thnt 

althoQgh  the  scire  fuciaa  were  hroaght  by  the  one  creditor  before  the  other;  Off.  Ex.  138; 

11  Vin.  Abr.  299.  301;  2  Fonbl.  2d   edit.  401, 

t  Bai,  wbere  the  derendnni  in  nn  aciion  on  din'ple  C'jntrnot,  after  nn  interlocufory  jndg- 
inent.  died,  and  on  scire  facias  agnintit  hifl  Hdniinininiior,  and  writ  of  inquiry  ij«ued,  and 
damage!!  ajinesMted,  jndgnieni  wa^  entered  up  against  the  inie^tate,  the  Court  inclined  lo 
thdopiiitoii,  tiiai  the  judgment  porsa<int  to  ibestat.  8  &  9  W.  3.  c.  II.  ought  to  have  ber*n 
entered  ap»  n'ol  against  the  int«>t.*ite  himself,  but  ngninat  the  repre«ieniative;  and  waff,  there- 
fore, not  ple:id:)ble  by  the  ndrninistrnior  to  nn  aciion  brought  ngains^t  him  on  a  bond;  II 
Vin.  Abr.  l79;  We9{on  v.  /arnes,  I  Sulk.  42;  Com.  Difr.  Plead.  2.  D.9. 

4  Decrees  In  conrl^K  of  equiiy  nre  equivalent  io  n  judgtnent  at  law,  and  ^hall  atand  in 
'the  «auie  oider  of  pa)nienl;  ll  Vin.  Abr.  301;  li  Inc.  Abr.  81:  Shofio  v.  Powell,  3  Lev. 
855;  Astley  v.  Fowis,  1  Vea.  496;  I  ligh  v.  Eiirl  of  Darnley,  2  P.  Wnm.  621;  8  P.  W: 
401*  note  (F);  Morriite  v.  i  ank  pf  Enginnd*  Cn.  Temp.  Talb.  217;  Peploe  v.  Swinbarn, 
Banb.  48;  4  Kro.  P.  C.  2(57;  2  Fonbl,  412.  note.  Bqt,  it  niq^t  be  observed  that,  to  claim 
a  prioriry,  the  decreee  mast  be  fur  a  sum  cerUiipi  and  not  for  a  sum  to  be  ascertained  after 
taking  of  an  account. 

§^Ncxt  in  rank  io  jodgirentn  are  rerognizanres  and  slatntes;  Off.  Ex.  140;  2  Bk  Com, 
Dig.  Admin.  C.  2i  Phillips  v.  Ech*rd;  Cro.  Jnc.  8,  36,  A  recognizance  is  an  obligation 
of  record;  it  may  be  entered  into  by  the  puny  before  a  court  of  recoid  or  magistrates  dnij 
aathorised,  conditioned  for  the  performance  of  a  particular  act,  as  to  appear  at  the  as^izee, 
to  k«ep  the  peace,  to  pay  a  debt,  or  the  like.  A  recognizHnce  is,  in  most  respects,  like 
anoiber  bond;  only  it  is  authenticated  by  the  record  of  the  court,  and  not  by  the  party'* 
seal,  2  Bl.  Com.  341;  but,  if  it  be  not  enrolled,  it  i^ball  be  ronsideied  as  a  bond,  and  pa- 
ydfolo -accordingly;  Boihornly  v.  Lord  Fairfax,  I  P.  Wms.  384.  2  Vern.  760.  S.  C. 

Of  securiiied  by  stiituled  there  are  tbreo  species;  statutes  merchant,  statutes  staple,  and 
recogniz;ince<4  in  the  n.tture  of  statutes  staple,  but,  as  they  are  nil  fallen  into  disuse,  it  will 
■office  merely  to  menlion  iheni,  and  not  *'niei  into  any  further  explanation,  which  would 
be  more  ledioo-i  than  useful.  Nor  are  other  inferior  debts  of  record  lo  be  forgotten;  as  id- 
eaes  fuifeited,  fines  imposed  by  the  judges  at  Westminster,  or  nt  the  assizes,  by  the  ju^iti- 
ces  at  quarter  sessions,  by  ron.mi!<sionfrH  of  sewers  or  of  bankrupts,  or  by  stewards  of 
leets  and  the  like;  for  nil  these  are  debts  of  record,  and  ^o  jtawtble  l'>  the  executor;  11 
Vin.  Abr.  278;  Off.  Ex.  118;  all  of  which,  ns  well  as  of  tho^e  h\  reciignizince,  or  sta- 
lole,  he  is  bour^d  to  take  notice,  <it  his  peril;   Bothoinly  v.  Ld.  Fairfix,  vide  2  Vern.  750. 

11  The  cla<s  of  debts  next  in  succession,  are  debts  bv  itpeciul  contrarts;  as  for  rent,  and 
also  on  bond^,  covenants,  and  other  in<«truiMenls,  under  the  !«e:il  of  the  party.  ll  makes 
no  difference,  wheiher  the  rent  be  reserved  by  leiise  or  bv  parol:  for  In  the  latter  case,  the 
rent  cqailly  arises  from  t'  e  profits  of  the  land,  and  is  reg.irdfed  as  a  debt  by  specially; 
nor  IS  ibe  nature  of  the  debt  ch:in(;ed  by  lb«  determinatinn  of  the  leofe;  3  I'ac.  Abr.  82. 
96;  Newport  v.  Godfrey,  3  Ley.  2(>7;  S.  C.  2  Ven  r.  184:  Gage  v  Acton,  Cotu.  Rep.  67; 
Stonehouse  v.  Ilford,  145;  Godfey  y.  Newport,  Comb.    183:  U  Vin.  AIt  289.  in  note. 

The  profits  of  the  land  «ire  to  be  sipp'ii'd  hy  tho  execu'or.  in  ttio  first  pl.ice,  to  »he  dis- 
chargH  oi' the  rent,  and  i/'ihe  fund  should  p-ove  innnlfirien!  ihe  residu  of  the  rent  is  p.iya- 
bleoutuf  the  general  assets,  jind  strimls  on  \\in  H.itjn-  fnoiin'^  with   OJber  debts  by  specialty. 

De'its  by  bond,  and  o  her  iii^rrun  ents  gnder  the  seal  <  f  the  parly,  aie  cf  the  tame  class 
with  debt «  for  rent;  Otf.  Ex.  146;  md  an  ex'^cutor  is  iM^und  to  p  ^y  a  debt  nn  specialty  be- 
fore a  di^bt  by  -ii  iple  fontrijcf,  ali'.iou^b  the  bond  be  not  yet  due;  f'^r  the  obligation  t«  a 
preseiii  duty,  tnii  too  cn-di'-otj  ii   t)ui   a  cJefeas.inre  of  it;    !  I   Vi  «.    Abr.   304;  Leon.  187. 

So,  the  fexo.  unr  jiu*:  re.rf  rv  a-:-ets  for  the  pivcmrnl  of  such  bond,  when  it  bcoinea 
due.  '  • 

By  thecu<<  oin  of  Lon-Jou,  if  i  it  z'^  i  of  London  die  indebted  'o  another  citizen  by  sim- 
ple conlr<r  t  m.tde  wiiliin  ilie  r-ii>.  *.ui  h  debt  is  cqu  I  to  a  debt  b\  specialty;  3  Rac.  Abr. 
82;  S.i«Hin«  v.  Norton,  Cio.  El'z  40).  Noy.  53;  Rol.  Abr.  557-  5  Co.  82.  b,  83;  Scu- 
damore  v.  Hearne,  And.ews  Rt-p.  340. 

Jn  the  adiiiinisiraiion  of  assots,  n  coniinfirent  security,  as  for  example,  a  bond  to  savt 
barmleris,  shall  not  stand  in  the  way  of  a  debt  by  simple  contract;  1 1  Vin.  .^br.  895;  Lan- 
cjr  V.  Fairchild,  2  Vern.  101;  Haw.kinsv.  Day,  ^Ambl.  160.  And  if  sub.4eqaently  to  the 
payment  of  lh«  simple  contract  debt,  the  contingency  should  happen,  it  seems ^reasonablt 
that  evidence  of  such  payment  should  be  admitted  on  the  eiecutor^s  plea  of  plene  admi' 
mstrmttii  to   M  action  by  the  spacinlty   ertditor;  11  Via.   Abr.  307;  Allen  40,  sed  vids 
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[  320  ]  6.   Simple  contract  debts* 

A  debt  aria  1.  Steel  v.  Rorke.  T.  T.   1798.  C.  P.   1  B.  &  P.  307. 

ingonn  ^sumpsit  against  the  defendant  as,  executor  for  goods  sold,  ^c.     Plea, 

noi^docket  i"<^g*"^"^  ^"^  bonds  outstanding.  Replication,  that  the  judgment  was  not  at 
ed  accord  ^^^  ^^^^  ^^  suing  out  the  writ,  docketted,  according  to  4  8t  5  W.  &  M.  c.  20. 
incto-4  &  Rejoinder,  protesting  that  the  replication  was  insufficient,  and  averring  that 
6  W.  &  M.  defendant  had  notice  of  such  judgment,  which  still  remained  unsatisfied.  Ge- 
ranks  in  ihe  neral  demurrer  and  joinder.  Per  Cur.  The  rejoinder  is  bad.  If  the  law  has 
adminuitra  allowed  executors  and  administrators  to  plead  debts  of  a  superior  nature  to 
^,g  ^j„ly  ,g debts  of  an  inferior  nature,  merely  because  they  are  hound  to  pay  them; 
a  simple  where  the  law  has  said  thcit  certain  debts  shall  not  be  debts  of  an  inferior  na- 
contract,  ture,  unless  certain  ceremonies  are  observed,  they  will  no  longer  stand  in  that 
both  in  the  class;  and  there  is  no  reason  why  they  should  be  set  up  against  a  demand  od 
Coart  of  C.  gimpie  contract.  The  case  is  too  clear  to  admit  of  a  question. 
^'*  2.  HiCKEV  V.  Hayter.  E.  T.   \195.  K.  B.    J  Esp.  313;  S.  C.  6  T.  R.  384. 

And  K.  B-  In  debt  against  an  administratrix,  and  judgment  obtained  against  the  intestate 
in  his  life-time,  she  pleaded  plena  adminisi var it ,  and  was  proceedi  \s  to  prove 
payment  of  bond  and  otlicr  spcciahies,  when  it  was  contended  that  the  plain- 
tiff's  debt  was  of  record,  and  therefore  of  a  superior  drgree.  But,  it  appear- 
[  321  ]  ing  that  the  judgment  had  not  been  docketted  pursuant  to  the  4^-5  W.  &  M. 
c.  20.,  Lord  Kenyon,  C.  J.  was  of  opinion  that  as  the  only  notice  the  defend- 
ant could  have  had  of  this  judgment  was  by  its  being  docketted;  and  bethought 
he  could,  under  this  plea,  have  the  full  benefit  of  the  defence. 

6,  *As  to  the  payment  of  interest.^ 
7.  Jh  to  ihe  preference  an  executor  or  admiuistrator  may  give  to  creditors  in 

equal  degree  J 

Gold^h.  142.  Bnt,  where  the  contingency  ha.«  taken  place,  althoagh  the  debt  conveqaent 
upon  it  has  not  yet  bean  paid,  il  may  lie  pleaded  lo  an  action  by  a  simple  contract  credi* 
tor. 

A  demand  arifting  from  aco\'ennnt,  whether  it  be  for  n  specific  num,  or  whether  it.  unond 
merely  in  diimngcii,  I  lunier  v.  Marchani.  8  Hurr.  13S0:  Freeinantle  v.  Dedire,  1  P.  Wirs. 
429;  Pttch  as  on  the  broach  of  a  coven<int  in  n  maniane  Hetiiement  ftr  him  and  his  heirs, 
that  the  preniiiie^  are  free  Iroin  inciinilirnnccs,  pIkiI!  mtik  equally  with  debt.s  on  bond;  3 
Bnc.  Ahr.  81;  11  Vin.  Shr.  292.  Of  this  dais  also  nrn  debi8  by  mortgage;  and,  alihoagb 
there  l)e  neither  bond  nor  covenant  for  the  payiiiHut  of  the  mortgage  money,  v»*t  it  is  paya* 
hie  out  of  ih«*  personal  ajtsets;  11  Vin.  Abr.  27G;  Perot  t.  Austin,  Cro.  Eliz.  252;  vide 
Co.  Liu.  386. 

*  Last  in  order  of  payment  are  dobts  on  nimple  contract,  nson  biiU  and  notes  not  ander 
•eal,  and  verbal  promises;  2  Bi.  Com.  465.  4(i6.  511 ;  Ofl*.  Ex.  155;  or  nucb  as  are  in. pli- 
ed in  law  on  conlncts.  Ofihis  nature,  debts  due  lo  the  king  shall  be  satisfied  before  debts 
which  are  due  to  Hobjects;  3  Bac.  Abr.  80.  in  note.  Also  the  wiges  of  domestic  servants 
and  of  labourers  appt>ar  with  great  rea.<:on.  f'ntitled  to  the  n^xt  piefirenre;  lut  wiih  the 
exception  ofthese,  ihd  executor  has  a  t\*^\\\.  likewise  in  this  <>peries  of  debts,  to  prefer  in 
payment  whoever  he  pleasi-n;  2  BI.  Com.  611;  1  Rol.  Abr.  927;  11  Vin.  Abr.  274.  ia 
DOte;  Shep.  Kpit.  986;  Shep.  ToucK,  478. 

t  On  a  judgment  aalMequent  inlerest  cannot  be  claimed;  bat  it  may  be  recovered  in  an 
action  on  the  judgment;  Cienge  v.  Hunter,  2  Ves  jun.  162.  165.  Dub  s  by  specially 
are  payable  with  intcre.4t;  Coui.  Dig.  Chin.  3.  8.  I.  Interest  c.i'nnol  be  recovrred  on  a 
•bond  beyond  its  penalty;  Crenge  v.  Hunter,  2  Ves.  jun.  168;  S'uarp.  v.  Earl  of  Scarho- 
rongh.  3  id.  557:  Knight  v.  Mai:  Lc.in,  3  Bro.  Ch.  Rep.  496;  Grosvcnor  v.  Cook,  DJck 
Rep.  305;  ^ed  vide  Lord  Lonsdale  v.  (  hurrh.  3  T.  R.  H88.  In  respect  to  interest  on  sim- 
ple contract  debts,  the  holder  of  a  bill  of  exchange,  or  of  a  promissory  note,  is  entitled  to 
recover  the  money  p;iyable  upon  it  with  intercs»;  Bdiley  on  Bills.  90.  91.  Bluncy  ▼.  Hen- 
dricks, BI.  Kep.  761;  Barn.  119,  Auriol  v.  T  hoinas,  2  T.  R.  62;  in  some  cases  from  the 
date  of  the  bill  or  note;  Bailey  on  Bills.  91;  but  in  general,  from  the  time  at  which  it 
oaght  to  have  been  regul.irly  piid,  Robinson  v.  Bland.  Burr.  Rep.  1077;  togelher  with  all 
incidental  expenses  occasioned  by  non-nccrptance,  or  non  payment;  Tailey  on  Bills,  91; 
Aariol  V.Thomas,  2  T.  R.  52.  And  in  regard  to  all  other  debts  of  this  specie?,  il  is  the 
constant  pr.trtice,  either  on  'he  contract  or  in  damigcs,  to  give  interest  for  the  detention; 
Craven  v.  Tickle,  1  Ve.««.  jun.  63.  L'ook  debisd(»  n<l.  of  course,  carry  interest;  but  even 
of  them,  it  may  be  pay.ible.  in  con<oqn  nre  of  tin*  us  ige  of  p;irticular  branches  of  trade, 
or  in  cn.'ios  of  long  dilay,  und«»r  vcxaJio.j-*  .-md  opp  essive  c  rrnnisian'-.cs,  if  a  jury,  in  iheir 
ducrciion,  shill  think  (it  to  allow  i';  IMdones  v.  llopkin^,  [  ougl.  361. 

t  In  general  on  a  deficiency  of  uMels,  it  were  a  more  honorable  and  conscientioas  dis- 
cJiargs  of  tb«  oxaeator's  duty,  as  far  as  be  bath  the  powar  of  deciding,  to  pay  debU  of 
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t.  Brooking  V.  Jenxings.  E.  T.   1673.  C.  P.   I  Mod.  175.  The  ootiet 

Per  Cur.     Debts  due  upon  sinipln  contract  may  be  paid  before  bonds,  &c.  ^'^^  "uperi 
unless  the  executors  have  timely  n;>tice  given  them  o^  t'lrse  bonds,   and  1^^8^^[e^€„t  fj, 
notice  must  be  by  action.    See  1  T.  11.  GDJ;  Cro.  Eiiz.  41;  Bull.  N.  P.  n8;exeraior 
3  Mod.  115;  Doug.  436;   Fitzg.  76.  payii.g.im" 

2,  Harmanv.  Harman.  M.  T.   1686.   K.  B.  2  Show.  402;  S.  C.  3  Mod  plecuinmci 
115.  S.  P.  ScuDAMORE  V.   HEARrTR.  And.  340.  S.   P.  Britton  v.  J«^»«*»«. 
Batthurst.  3  Lev.  115  S.  P.  Blundivf.i.l  v.  Loverrdell.  Sid.21.  ["/® 'J^J]|^' 
In  this  case  it  was  held,  that  an  executor  may  plcud  a  judgment  recovorpd  i,^^^  ,^1^ 
on  a  specialty,  if  he  had  no  notice  of  such  specially,  and  may  even  voluntarily  matfi  be  bj 
pay  without  notice  such  inferior  debt,  in  exclusion  of  the  superior;  and  this'uction. 
upon  a  very  just  principle,  for  otherv.ise  it  might  bo  in  the  power  of  an  obligee    |    S'-i*^  1 
to  ruin  an  executor  by  suppressing  a  bond  until   all  the  assets*  were  cxponded-^"^  *'  i* 
in  the  payment  of  simple  contract  debts;  and  indeed  after  a  ?uit  is  coinmenc-^!***"^'  ^"*** 
cd,  yet  before  he  has  notice  of  the  pUiinti^F's  demand,  he  is  warranted  in  pay-cuur  !>«  ao 
ing  any  other  creditor.  priced  by 

3.   Sawyer  V.Mercer.   E.  T.   1787.  K.  B.   1  T.  R.  C9:).  ttn>  meun* 

An  cxecbtor  pleaded  to  an  action  on  bond,  a  judgment  confessed  by  him  onof  "  debt  of 
a  simple  contract  debt.  The  plea  w;as  disiillowed,  on  the  gr«;und  of  its  not  * '^'*5l**^'^.  ^* 
averring  that  the  defendant  had  no  notice  of  the  plaintiH's  demand.  5'ih  •'*'  I* 

eqaal  degree  in  equal  proportions;  3  Ul.  <^oin.   19.       Yet    ti)i.4  clpriion  m  ly  tie   conlroilod  .And.uiiibe 
by  legal  or  equitable  proct.>oding:4  a<;:iin8i  iiiiii,  of  which  he  lia.-*  duu  notice;  Ofl*    Ex.  145.  oiiter  buud, 
Tha«,  if  an  action  fie  pnipi*rly   cottiinuncod  .I'^iiii-it    an    exur.u'or    for  any  s'pfrifin    del)t,  it  an  executor 
mttsl  be  preferred  by  bim  in  paytient  to  otiiern  ol'ibe  naine  ci.i«is.       Nor  iti  that  oa.<(e  sshail  in  not  uutho 
he  lie  warranted  in  rnakiq^  any  voluntary    p-iyinent  of  !<uch  othnr  debt:*,  to  ileffat  the  par-  riiied  to  con 
ty  of  hii  rciredy;   11  Vin.  Abr.  29C;  2   Vern.  300;  2   Fonlil.  412;  Com.  Dig.  Admin.   C.  IVm  a  judc 
2;  3  Cac.  At)r.  S3;  2  Ch.    Ca.  201;  2    Vern.  62;  Otf.  Tx.  I43G;  2  II.  Com.  612,      Yet  ment  ior  n 
ajihougb  one  cn>dilor  conimpnce  an  aciirn,  if  ano  her  creditor  in  eqnat   decree  coinnience  debt  efaa 
a  snbscqnent  action,  and  fir^t  recover  judgn.ciit.  he  must  first  le  ratified.      Hence,  on  exe-  inferior  na 
CQtor  has  it  in  his  elecion  to  give  a  preference  by  confi'ssirg  judgnicni  in  the  action  of  the  lure,  if  he 
one,  and  pleading  such  judgment  to  the  action  of  llic  other;  Ort*.    Tr.  145;  11  Vin.  Abr.  bua  notice 
296.  in  note,  302;  I'Lev.  2C0,   I  P.  \Vni».    295;  Cart.  228;  2  Vein.    300;  Swinb.  p.  G.qI  ibe  exin 
a.  16;  2  Fonbl.  4ir.  412;  5  T.  R.  238.  239.       IJut  if  for   the  purpose   of  favouring  the  tence  of  a 
claim  of  one  plaintiff  in  pr«>ju(Iico  to  that  of  anoih'ir,  he  plead  u  nintier  which  he  know«  to  Kapenor. 
be  f.iise,  the  plea  shall  not    bo  avaitaMe,  n.s  it  shall   he,    if  lht>  falstiiy  exist  not  in  his  own 
knowledsc,  art  if  he  plead  non  eat  factum   testnlorisi  11    Vin.    Abr.    2.06;  2  Chan.  Ca. 
201;  2  V.ern.  62.     And  even  afier  an  interlocutory  j  idg  nem,  and  before  the  execution  of 
a  writ  of  inquiry  of  darnuge'4,    he  may  confess  a  judgment    in    an    action   for   a    debt    in 
equal  degree,  2  Atk.  386;  for  ho  is  in  no  oa-<e  bound,  agiinitt  hi^  wiil,  to  defend  a  suit,  and 
expend  the  a^^ets  in  cost:4,  where  the  case  h  clear;  OH*.   Ex.  145. 

According  lo  stiveral  adjudged  c.i«\s  {'Z  Konbi.  41'^.  nolo  S.  ;  P.ec.  CI  nn.  79;  i*>.  182  ; 
1  Vem.  .'1611;  3Bic.  Abr.  81  )  the  filini;  of  a  hiil  in  equity  ^h  ill  equally  proven'  the  alienv 
tton  of  assets,  us  the  tiling  of  an  orininal  at  law  ;  and,  t'lerefore,  if  n  suit  in  Chancery  be 
instituted  by  a.  creditor  ag  .iast  an  executor,  he  Cunn'ii  justify  a  voluntary  payment  of  nnoiher 
creditor  ot  ih.;  same  order.  Hut  a  decision  to  ill  ii  effvCl  was  r.jverjted  in  the  House  of 
Lords,  p.inc'piUy  on  the  ground,  ih  it  a  decroo  caiin.U  be  pleaded  at  law  to  an  action 
brought  against  an  executor  on  an:)!hcr  debt  of  cqii.d  rank.  Ilmvevcr,  it  is  now  Rcttlod, 
that  though  a  decree  in  eq  liiy  c;mnot  be  pleaded  at  !a.v,  it  is  equivalent,  in  the  administra- 
tion of  assets,  to  a  judgment.  Nor  will  equity  in'erpore  where,  nfier  an  aclitm  brought  by 
one  creditor,  an  executor  confesses  judgment  to  another  credi:or  in  equal  degree  ;  3  Uac. 
Abr.  83.  in  note;  1  P.  Wok.  '2\)o;  e.en  altluiuirb  ihe  ju  Igm.ml  be  g  ven  on  u  quantum 
meruit,  without  a  writ  of  inquiry  to  ascertain  damages,  if  they  he  .so  laid  in  tlie  declaration 
as  not  to  exceed  the  debt  wliichis  really  duo  ;  11  Vm.  Abr.  :J^9.S.  in  note  ;  1  P.  Wins.  295. 
Nor,  whce  ti  creditor  sues  nn  executor  at  law  and  in  equity  at  the  same  time  for  the  same 
demand,  will  equity  compel  him  lo  -make  his  election  in  which  of  the  said  (Ou'ts  I.e  will  pro- 
ceed, in  c.i>c  the  executors  he  altjmpling  to  prefjr  other  crcdi:orH  before  him,  by  confesaiiig 
judgineiiis  to  them,  hut  will  merely  restrain  li.in  from  t.iking  out  execution  on  the  judgment 
wiiimul  Icivc  of  the  Court;  3  B  ic.  Abr.  H?>;  liam  ird.  Ch.  Ca.  277.  Nor  will  a  mere  de- 
muid  by  the  cro«lilor  d.vest  the  oxeciror  of  his  right  of  giving  such  preference  ;  that  effiust 
can  be  |Koduced  only  by  the  proco.ss  of  a  court  of  justice:  OiF.  Ex.  145.  Tuus,  the  execu- 
tor in  invested  with  largo  discretionary  powers  of  preferring  one  creditor  to  another  of  the 
aame  claas;  and,  in  certain  cases',  lie  in  ly  avail  himself  of  iho  privileges  with  great  proprie- 
ty, anti  on  solid  reason  ;  1 1  Viii.  .Abr.  270.M'2S:  ttid.  81  ;  Oft*.  Kx.  2GJ.  N.»r  is  an  executor 
warranted  merely  in  the  payment  of  one  debt  b'-foro  unoh:orof  .he  same  order;  be  may  also 
pay  a  debt  of  nn  inferior  nature  before  one  of  a  superior  of  which  he  bus  no  notice,  Bjc.  Abr. 
U2.  in  note;  L.  of  Ni.  Pri.  178.  provided  a  reasonable  time  has  elapsed  after  ibe  testator's 
death;  for  such  payment,  if  precipitate,  would  be  evidence  of  fraud. 

Of  debts  of  record,  sappoaing  in  the  cue  of  judgments  tlisy  are  dockettsd,  sn  sxseator 
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Bat  when  4.  Brittox  v.  Batthurst.  E.  T.   1679.   C.  P.  3  Lev.  114, 

iaed  on  a  Jj  ^v^g  Jaj^j  Jown  in  this  case  that  if  nn  executor,  ignorant  of  the  existence 
iipectaUy.  ^^^  bond,  confess  a  judjrment  on  asimple  contract,  and  afterwards  jndgmcot  be 
plead  waniS*^®"  agarn.m  him  on  the  bond,  he  is  bound,  however  insufficient  the  asseta, 
of  notice,  to  satisfy  both  the  judgments;  for  he  might  have  oleaded  the  first  if  be  bad  Qot 
and  pay  assets  for  both.  See  Com.  Dig.  Admin.  C.  ^<^;  Cro.  Eliz.  646. 
ment  orsiin  5.  ToLPUTT  V.  Wbixs.  E.  ^,   1813.  K.  ft.   1  M.  Sf  S.  394. 

P**  *^®"  It  appeared  that  a  judgment  had  been'confessed  by  the  defendant  as  execu- 

««  o^her  ''  *°^  *®  *  creditor  of  the  testator,  as  well  for  his  own  debt  as  in  trust  for  the  debts' 
wise  he  of  many  of  the  creditors.  The  party's  debt,  to  whom  the  judgment  had  beeo 
will  be  fore  confessed,  was  9/.,  and  the  amount  of  the  judgment  was  1,990/.  This,  judg- 
ed to  pay  ment  had  been  pleaded  in  bar  to  an  action  brought  by  another  creditor  of  the 
the  fo»^"™Y*  testator .  The  confi'ssion  of  such  a  judgment,  it  was  now  contended,  wasnei- 
I  3-.^  I  jj^gj.  ijiecral  nor  impropor.  S^'d  per  Cur.  This  agreement  cannot  be  support- 
An  execQ  ^^j  y^g  p|(»ji(]f.(^.  It  is  ifi  realitv  a  fanciful  atti^mpt  at  novelty.  The  law  is. 
cnnfeiu  *hat  an  exerutor,  upon  action  brouorht  ngamst  him  hy  a  creditor  of  his  testator, 
jarfgment  to  has  his  hands  tied,  s»»  tha'  fie  caiufit  aftfrwards  make  any  payment  to  the  pre- 
one  creditor  jiid  ice  of  that  creditor.  Hut  ho  has  no  dirc«t  pouer  of  acct'Ieniting  a  suit  in- 
in  trail  for  gtitutrd  hy  'mu^  rre<li  or,  »iitd  stiU  less  ha-?  the  l»nd\-  of  cm  ditors;  that  being  the 
*  ""'"  **^'^  ca?e,  ijari  '^Kccu^or  had  no!  powrr  lo  confess  a  ju'!»:in(Mii,  his  ojoratioiis  and 
so  as  to  ex  ^^1'^-^  iiu^ht  ho  sii-p  'ud*.*.!  a  \<\  pnrali-scd  '>y  on  j  cro'litor  j)io.r.i<-.'i>»g  his  suit; 
dude  the  and  in  the  same  way  mii^ht  the  other  fri'ditors  he  delayed  wi'ilieo  rights,  'i'ho 
au'n  of  a  only  meaur*,  then,  which  the  expcninr  has  of  accelerating  such  suit  is  by  con-* 
third.  fessing  a  jndgojent.      Bur  to  wh  )m  must  :h:s  l>e  dont  ?      To  a  creditor  alone, 

but  not  to  a  s*rn:\«:pv;  the«e  's  ii'>t  auv  lu'li-.ritv  lo  ^hovv^that  an  executor  may 
confess  a  j  rl;jinent  tf>  n  s^in  .;4er.  \<uv,  in  tlii.sca-e,  the  person  to  uhom  the 
jndgmt'nt  was  c  Mr.-^sr.l  is  a  nwro  ftiTiu^cr  qn  at  all  but  il/.  if  then  this  judg- 
ment be  goi»/|,  if  would  ^o  the  lenjjth  of  enabling  an  executor  to  confess  a  judg- 
ment to  a  creHif.r,  wh  »  daiioed  a  debt  of  Is.  only  to  the  extent  of  10,000^.  pro- 
vided the  testator's  de'»fs  amonured  to  so  much. 

xirf.    OJ'lhe  vx>cvlnr'*s  right  of  retainer. 

] .  In  Sonera L 

1.  PLU.>iER  V.  Matichant.  E.  T.   176  K  K.  B.  3  Burr.  1380.  S.  P.  Cock 

V.  Carss.  M.  T  1672.  K.  B.  ;»  Lev.  73. 
If  a  debtor  ^^  before  his  marriage,  covenanted  with  B.  and  C.  to  leave  them  by  his 
eusditort  to  *^*^^»  ®**  ^^^^  ^'^  executors,  within  six  months  after  his  death,  should  pay  them 
theexetu  ^00l.  in  trust  to  pay  the  interest  to  his  wife  for  life;  and,  on  her  death,  to  divide 
lorship.  he  the  principal  among  his  childrenl  and,  in  default  of  children,  as  he  should  ap^ 
may  retain  point,  and  bound  himself,  his  heirs,  executors,  and  administrators,  in  a  penalty 
hii  debt  in  f^j,  performance  on  his  dying  before  his  wife,  without  issue  and  intestate;  it 
to*aiy*oiher  ^®®  held  that  B.,  in  the  character  of  administrator,  might  retain  assets  to  that 
creditors  of  ^'"^^i^^  during  the  life  of  the  widow  against  a  bond  creditor,  who  sued  before 
an  eqoal  de  six  months  were  elapsed. 

degree.t  %  De  Tastet  v.  Shaw.   T.  T.    1818.   K.  B.    1  B.  &  A.  664. 

(   3J4  1        This  was  an  action  against  three  executors  of  A.  B.     The  defendants  plead* 
Bat  where  ed^that  two  of  them,  together  with  the  testator  and  another  person,  were  part- 

the  tefltatorjjg|.g  -^^  ^  banking-house:  that  a  deed  was  made  betiVcen  the  testator  of  the 
in  nifl  indi  ^  ' 

vidaal  capa  is  boun  1  to  take  c(><rniznnce,  as  well  as  of  a  decroe  in  eqniry.  Con^sfruc'ive  notice  in  res- 
city  wa:f  in  pect  lo  ihem  is  sufficient;  Dyer,  3?.  in  noe;  li  B  ic.  Abr.  8."^  in  noie;  Cro.  Eliz.  79H;  2 
debt ed  to  Verni  88,  89;  Mttd  vido  L.' nf  N'.  Pri*  178;  8  Mod.  115;  but  of  ullier  ^peties  of  debts 
hinii«elf  and  there  must  bo  aciunl  notice;  Toil.  Ex.  Book  iii.  Cli.  *2. 

others  opon  *  In  like  muntier,  a  jiirlomeni  must  be  ?>ntisfic(],  thoiinh  recovered  n;s[ninst  one  executor 
a  partner  only  where  there  are  sevur.-il,  C  )m.  Diij.  Adnui.  C.  *2;  or  recitvcred  against  an  executor  by 
ship  con       the  name  of  an  adiiiinistrator,  or  vice  versa  ;   ibid.  ]  Sid.  404. 

cern.  and  t  Thin  remedy  arines  from  the  mere  npurution  of  law,  on  the  ground  that  it  were  absurcl 

ezocoted  a  ^"  incongruousi  that  he  should  suo  him<i«il(,  or  that  the  s:inie  h:tn.t  should  at  once  p  ly  and  re- 
ceive  the  satno  debt;  and,  therefore,  he  may  appropriate  a  8utiir;icnt  pnrt  of  llic  a».4eti  iti 
satisfiction  of  bis  own  demand,  otherwise  be  would  be  exposed  to:bu  ure.ttest  hardship;  fur 
since  the  creditor  who  first  ci»inui<'nc«^!S  n  suit  iis  entitlo.l  lo  a  prcfureuce  in  piyinent,  and  tlitf 
executor  can  commence  no  suit,  he  must,  incise  uf  an  insolvent  0:>iulc,'  U6cod:»ardy  lo»e  Ui» 
debt)  imless  be  has  tb«  right  of  retaining;  Toll*  £z.  book.  iii.  cb.  8r 
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first  part ;  the  said  two  executors,  the  testator,  and  the  fourth  partner  of  the  deed  of  m 
second  part;  and  a  trustee  of  the  third  part.    Whereby,  after  reciting  that  the»'K""J«"*  ^^ 
testator  wasir*debied  in  his  individual  capacity  to  the  banking  house,  in  a  con-®®*^'**"  P'^ 
siderable  sum  of  money,  (the  amount  of  which  could  not  then  be  exactly  as-Jecarity  for 
certained)  the  testator  assigned  certain  securities  in  trusi,  to  pay  ihat  debt  andgoch  debt; 
any  further  advances,  and  covenanted  with  the  two  executors,  himself,  and  the  held  that 
fourth  partner,  to  pay  such  debt  and  future  advances.  The  plea  then  set  forth  !>»»  partnori 
the  amount  of  the  debt  with  a  vidtlicet,  and  averred  that  it  still  remained  un-J^'V'""  ^^ 
paid,  and  had  been  increased  by  further  advances  to  another  sum,  mentioned  j^j^  execa 
also  under  vidtlicit  and  plene  admimstravit  premier.   100/.,  which  was  not  suffi-|ors^  coold 
cient  to  pay  the  debt,  and  is  liable  thereto.     There  was  another  plea,  \«hichnot  retain 
was  cooHned  to  the  debt  due  at  the  execution  of  the  deed,  not  taking  any  no-af  for  a  ap« 
tie©  of  the  further  advances.     To  these  pleas  the  plaintitF  demurred;  and  the®**^'y  ^•^** 
question  was  whether  the  debt  secured  by  this  might  be  pleaded  in  this  action 
as  a  specialty  debt,  or  by  way  of  retainer,  two  of  the  creditors  under  it  being 
two  of  the  executors  of  the  debtor. 

It  was  urged  in  support  of  this  demurrer,  that  this  is  not  an  outstanding  spe-* 
cialty  debt,  which  can  be  enforced  against  the  executors  in  a  court  of  law^ 
and  therefore  they  cannot  be  permitted  in  this  court  to  plead  this  by  way  of 
retainer.  During  the  life-time  of  the  testator,  he  could  not  have  been  sued 
upon  this  covenant,  because  he  could  not  maintain  an  action  against  himself; 
and  if  that  be  so,  his  surviving  partners  cannot,  after  his  death,  maintain  an  ac- 
tion against  his  executors,  ^  B.  ^  P.  124.  n;  6  Taunt.  597.  are  cases  in  point. 
This  is  therefore,  no  more  than  an  equitable  debt,  which  the  laW  will  not  notice, 
and  the  parties  therefore  should  seek  their  remedy  in  those  courts  where  the 
interest  of  all  the  creditors  will  be  taken  into  consideration.  But,  on  the  con- 
trary, it  was  contended  that  an  executor  might  retain  for  any  debt,  the  pay-* 
ment  of  which  can  be  enforced,  and  it  is  by  no  means  true  as  a  general  pro- 
position that  courts  of  law  will  not  notice  an  equitable  debt;  see  3  Burr.  1380, 
and  in  Shafto  v.  PowelL  3  Lev.  355.  it  is  laid  down  that  executors  are  bound 
to  take  the  same  notice  of  a  decree  in  equity  as  of  a  judgment  at  common  law. 
Per  Cur.  We  are  of  opinion  that  the  retainer  cannot  be  supported.  The 
testator,  who  was  a  partner  in  a  house  of  trade,  was  indebted  on  his  individual 
account  to  the  partnership,  that  is,  to  himself  and  others.  The  debt  existing,  • 
but  its  amount  being  unascertained,  he  executed  the  deed  in  question,  where- 
by he  covenanted  with  himself  and  his  partners  to  pay  the  debt;  upon  this  deed  -  ^^  - 
no  action  could  have  been  maintained  in  a  court  of  law  against  the  testatoir    «-  J 

himself  while  living,  or  against  his  executors  after  his  decease,  even  if  all  the 
executors  had  been  strangers  to  the  partnership;  and  therefore  the  deed  upon 
which  the  defendants  rely  does  not  show  any  debt  at  law.     But  it  was  con- 
tended, that  it  showed  a  debt  in  equity,  and  that  a  court  of  law  ou^ht  take  no- 
tice of  such  a  debt  and  give  effect  to  it.     It  is  obvious,  however,  that  justice 
cannot  be  administered  without  affording  the  plaintiff  an  opportunity  of  contro- 
verting the  amount  of  the  debt;  and  the  only  mode  in  which  a  fact  can  be  con-* 
troverted  in  an  action  at  law,  viz.  by  taking  an  issue  to  be  tried  by  a  jury,  ii 
impracticable  in  the  present  case,  because  the  debt  constitutes  an  item  in  ft     if  ifca  ^ 
partnership  account,  and  the  partnership  account  must  be  taken,  in  order  to^j^j,^^ 
ascertain  how  much  was  due  at  the  execution  of  the  deed,  and  whether  the  tion  be  graa 
sum  then  due  has  been  reduced  in  any  and  what  degree,  by  the  intermediate  ted  to  a  cr« 
gains  of  the  partnership  business.  diior,  and 

3.  Blackborough  v.  Davis.  E.  T.  1700.   K.  B.   1  Salk.  38.  Je  J^id  at 

Pur  Cur,     If  administration  be  committed  to  a  creditor,  and  after  repealed  ^j^J  ^j^  ^^ 
at  the  suit  of  the  next  of  kin,  he  shall  retain  agamst  the  rightful  administrator,  ii,^  ^^^t  of 
and  his  disposal  of  the  goods,  even  pending  the  administration,  till  sentence  of  kiot  each 
refusal,  stands  good.  creditor  ^ 

•^  But,  where  A.  ife^B*  were  joint  obligers  in  a  bond,  the  fornoer  ns  principal^  the  latter  aa  aiaj  relaifl 
safety.     A.  died;  B.  took  out  atlministrai  ion  to  him,  and,  on  forfeiture  of  the  bond,  dis- *f  «»"•*  **•• 
charged  the  debt,  it  was  held,  that  he  could  not  retain  ;  for,  by  joining  in  the  bond,  the  debt  rightful  ad 
became  his  own  ;  11  Vin.  Abr.  262.     Yet,  in  such  case,  it  seems  he  might  retain  for  the  mioittra 
CDODey  paid,  as  constituting  a  simple  contract  debt ;  Toll.  Ex.  296.  tOFf* 
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Bat  ihe  4.  Rawlixson  v.  Shaw.  H.  T.   1790.  K.  B.  3  T.  R.  557. 

Miion"ora  '*  ^^*  decided  by  the  court  in  this  case,  that  it  was  impossible  to  contend, 
credit'o"  to  ^'^\  ^  moment,  that  the  fact  of  a  testator  appointing  his  creditor  executor,  de- 
the  execu  P"ved  him  of  the  power'  of  suing  for  his  debt,  in  a  case  where  he  refused  to 
lorship  will  accept  the  office,  which  the  testator  had  by  his  will  delegated  to  him.  See  3 
not,  if  he  re  Bac.  Abr.  10.  n. ;  Harg.  Co.  Litt.  264.  b^  n.  1;  Off.  Ex.  33.  34. 
fuses  to  act,  extinguish  his  legal  remedy  for  the  recovery  of  hfs  debt. 

.  2.   Where  ihtte  are  several  executor's. 

nistrat '^^"'  Chapman  v.  Turner.  Feb.  1738.  Ch.  9  Mod,  268. 

anVexecu  •  -^-  ^  ?•>  ^<l"al  administrators  by  bond  to  C,  took  out  a  joint  administra- 
tors must  ro**^"  ^^^*®6®°^3  ^"^  ®^^^^*^^  and  possessed  themselves  of  what  eflects  they 
tain  their  could  get  into  their  hands.  The  Court  held,  they  could  only  retain  for  their 
debts  ratea  debtft  rateably. 

bly,  and  in  (C)  As  regards  THE  payment  op  legacies.* 

to  theasarts  ^"^^  ^^  Regards  distribution  op  the  RESiDUE.t 

[  326  ]  •  When  the  debts  are  all  discharged,  the  legacies  claim  the  next  regard,  which  are  to  be 
paid  by  the  executor  or  administrator,  as  iar  as  iiis  assets  will  extend  ;  but  he  may  not  five 
himself  tlie  preference  herein,  as  in  the  case  of  debts  ;  2  Vern.  434  ;  2  P.  Wms  25  On 
this  subject,  vide  post,  tit.  Legacy  ;  and,  as  to  the  disposition  of  nropcrtylbv  an  administrar 
lor,  after  payment  of  debts,  vide  ante,  tit.  Disliibution.  »     r     ^i  . 

t  In  the  case  of  an  intestacy,   the  Court  of  Chancery  holds,  in  conformity  with  the  rule 
of  Jaw,  that  the  properly  is  to  be  distributed  in  the  manner  legally  prescribed  ;  but    in  th9 
case  of  a  testamentary  disposition,   as  the  leslaior  undertakes  to  define  the  persofls  to  be 
benefitted  by  his  property    and  his  intention  is  the  proper  guide  to  ascertain  them,  a  question 
sometimes  arises,  where  he  has  not  been  explicit  in  fully  declaring  his  will,  as  to  the  per- 
sons entitled  to  ihe  enjoyment  of  the  residue.     At  law,  the  appointment  of  an  executor  is 
virtually  a  gift  to  him  ot  the  surnlus  ot  the  personal  estate  of  the  testator,  after  the  paymeot 
C  ^"ont®'"'^,''"^  legacies ;  2  Ves.  106;  2  Atk.  4C.  300  ;  1  Ves.  jun.  67 ;  7  Ves.  228  •   12 
V  es.  rfU«.     In  equity,  however,  he  is  n«>t  considered  as  entitled  to- nil  that  is  not  disposed  of 
but  only  to  such  of  the  property  as  is  not  meant  to  bo  disposed  of  ;  13  Ves   284  •  aiJt 
Haynes  v.  Liiilefear,  1  Sim.  &  Stu.  496.     Hence,  under  circumstances,  this  Court  construes 
f Q^'"?>^^°,  ^'■.'^®  ^°'"  ^^'"^  ^^""'^^  °*  ^^'^  "^"^^  °*"  ^'^  «^  ^^e  testator,  I  P.  Wms.  701  •  2  Atk 
*        r   ^  \]tt        ^^. ' .  °'''  '*'  "T*" .""  ^?  ascertained,  of  the  Crown,  Middleton  v.  Spicer,  I  Bro* 
tnr  t'h  .  Ji '  """"^  ^*'°  ground  of  its  decisions  on  this  subject  being  the  intention,  Sf  the  testa-* 

iot';.«  ih  «"J«)'«^^'"V°^.  ^^\''-  ''''''^"'^.  ^^'"^^'^  "''^  ^'^^'^'"^  ^°  ^»^°  executor,  it  seems  proper  to 
not  ce  the  manner  in  whxli  this  meanmg  is  to  be  deduced.  And,  first,  it  may  be  remarked 
that,  although  an  executor  is,  from  his  olfice,  regarded  in  equity  as  a  trustee,  /et  any  indica- 
tion  of  mtenion,  on  the  part  of  ihc  testator,  to  consider  him  as  such,  certainly  demonstrate. 
«hnf.H?v """  T  '"^'"'>/"  '"^P°^°  the   duties  upon  him;  and,  therefore,  if -Jie  testator 


Sin.  &  «iu.  69  ,  and.  in  .be  elocution  ihercof.  ^'ourdVxcludo'h^  f'om  .ho   ^L'e  Tvhe;.* 
on  the  one  hand,  a  .es.a.or  has  bequeathed  U.e  residue    or  on  ihe  «1  pr  h,.  nn/n:        ^ 

it::otu^d1X'd«ra^i^i'^-zi°^^ 

residuary  legatee  ! 
Bennetv.  Balcheli 
2  Ves.  91  ;  Lord  J 

the  same  construclion  ,s  made  where  be  has  professed  .o  dispose  of  the  residue    but  h 


n7„L;.    i'  .'^""S""  "  ''■  f^'or.a.  I'  ves.  43&  ;  S.  V.  ii  Meriv.   6;  by  liig  bequeats:  or  ha* 
^.£HT^^•^""P'''•^'''^7'*'''"'''■y '='""''''■  ^^"««'-'"  "■  G-rdencr,  Gilb.   184  ;  or,  having 

Hussey.  4  Ves.  117.     Bu.,  where  a  .esiator  has  lefi  a  more  blank  in  his  wil,   vvi.houl  exl 

LXfnT""  ."."?*■  '"""""'"  "f  '°;'"'  "^''''""  "'■  '"=  I'^'^ona)  estate,  no  such  presumpt^n 
can  be  made,  and  U.o  exccu.or,  tlicrcforu,  would  be  entitled  ;  a  Vei..  &,  Ben.  tI     In  cases 
of  this  sort,  where  the  residue  is  not  expressly  bequeathed,  but  a  legacy  is  niven  to  the  «xb 
cutor  for  hi.  car,  and  trouble,  .he  inference  hasVen  said  to  aruffj^m^heabrurti'^^ 
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XI.  RELATIVE  TO  THE  RIGHTS  OF  EXECUTORS  AND  AD-  {  327  1 

MINISTRATORS.  An  eseca 

(A)    As  REGARDS  TOUTS  IN  GENERAL.  ^^^  18 .there 

1.  Chamberlain  v.  Williamson.  H.  T.   1814.  K.  B,  2  M.  §•  S.  408.      {)^^^Jj.'fhe 
This  was  a  motion  in  arrest  of  judgment  in  an  action  brought  by  the  plaintiff  pg^^p^jj  ^ 
as  administrator,  for  a  breach  of  promise  of  marriage  made  to  the  intestate  by  tateooly, 
the  defendant.     The  declaration  did  not  contain  any  allegation  of  special  da- and  not  of 
mage,  and  the  question  .was,  whether  the  action  was  maintainable  by  the  per-*h®.wrongi 
Bona!  representative.     Per  Ctir.    The  action  is  novel  in  its  kind,  and  not  any  ^^"^^  ^^ 
one  instance  was  cited  or  suggested,  on  the  argument,  of  its  having  been  main-  ^     ^^^.^ 

supposing  the  testator  to  intend  a  gift  of  the  wliolo  and  of  a  part,  1  Vcs.  &  Bea.  277  ;  butsofiered,  an 
this  seeniii  not  to  be  very  well  fouudud;  because  a  tc.s'alor  may  not  know  the  amount  of  his  less  those 
propertyf  and  may  be  dcsiron«,  at  all  events,  of  putting;  his  executor,   as  to  the  bequest  to  \iini,  wrongs  ope 
OD  a  footing  with  the  other  legatees  ;  2  Ves.  97.     And,  \vi  h  respect  to  the  evidence  which  rate  to  the 
has  sometimes  been  considered  to  be  thus  supplied,  that  iho  testator  meant  to  declare  a  trust  prejadiceof 


applied  to  the  duiies  which  he  is  otherwise  bound  to  perform.     A^ain,  where  the  person  ap-  trator  can 
pomted  executor   has  happened  to  have  made  the  will,  a  concUision   of  fraud   has   been  ^qi    there 
drawn  ;   1  Ves.  jun,  66  ;  but  as  the  testator  is  supposed  lo  have  been  acquainted  with  the  fQ^J  sue  for 
legal  consequence  of  making  such  a  nomination,  19   Vcs.  G4d.  it  does  not  aj)pear  to  have  ^  breach  of 
been  well  founded  ;  yet,  although  it  seems  that  neither  of  these  grounds  would  support  the  pfomise  of 
inference  of  intention  to  exclude  the  esiiculor,  they  may,  undoubtedly,  have  caused  its  ap-  {n-n-ia-A  to 
plication  in  particular  instances  ;  and,  whalever  may  have  given  origin  lo  the  general  pre-  ji     :„#?- 
sumption  arising  from  a  particular  bequest  to  t!ie  executor,  it  is  suflicient  here  to  say,   that .  ,      imlMs 
the    same  is  now  well  established ;  2  Vc>'.  <*(*  Dea.  278  ;  17  Ves.  443.     It  arises,  whcllTcr        *-  \  a 
the  legacy  to  the  cxecu:or  be  pecuniary,  1  Vern.  473.  or  spec.fio  ;  2  Vern.  425  ;  3  Atk.  '^26  ;  "P®*^**     • 
1  Bro.  C.  C.  154  ;   4  Ves.  76;  and  it  has  been  determined,  on  the  one  hand,  that  a  direction  P***  ^  ^ 
to  the   executor  to  re-imbur^so  himself  his  expenses,  2  Bro.  C.  C.  634;  and,  on  the  other,     •  P*"®^®*** 
that,  as  a  general  absolu  e  legacy,  withithont  reference  to  its  being  expressed  as  a  remunera- 
tion, is  to  be  regarded  as  a  compensation  for  the  trouble  whicli  he  mutsl  take  in  executing  the 
duty  imposed  on  him,  12  Ves.  309  ;  10  Ves.  71  ;   1  Turn.  R.  63  ;  the  same  is  a  suflicient 
Indication  of  intention  to  exclude  him  from  the  residue  ;  Pro.  in  Cha-  170;  1  P.  Wms.  7  ; 
1  Do.  544 ;  3  Atk.  228  ;  17  Ves.  4'J5  ;   S.  C.  2  Meriv.  6.     But,  it  may  Le  observed,  that  a 
legacy  to  an  executor  will  not  have  the  double  effect  of  satisfying;  a  debt  due  from  him  to  the 
testator,  and  of  thus  defeating  him  of  his  legal  r:nht ;  2  Ve.s.  633  ;  3  Bro.  C.  C.  110. 

It  ifl  not,  however,  to  such  cases  as  those  to  which  we  have  already  alluded  that  the  rais* 
ing  of  a  presumption  against  the  executor's  legal  right  is  confined;  for,  whenever  the  tenor 
of  the  will  is  of  a  nature  to  indicate  an  intention  on  the  part  of  the  testator  merely  to  impbse 
a  burthen,  and  notlo  confer  a  benefit,  19  Ves.  74;  3  Swanst.  119;  as,  if  ho  should  thereby 
request  the  person  whom  he  nominates  to  acce[)t  the  ofilco,  2  Ves.  495;  3  Meriv.  450;  or  show 
that  he  has  no  personal  regard  for  him,  12  Vcs.  3U9.  as  by  appoiniin?  to  be  his  executor,  the  per- 
son who.  at  his  death,  should  be  minister  plenipotentiary  from  the  United  States  of  America,  7 
Ves.  225 ;  or  the  partners  in  a  mercantile  house,  not  by  their  individual  names,  but  b^  that 
of  the  firm,  4  Ves.  644.  the  presumption  would  not  ariiic. 

Where  there  are  two  or  more  executors,  an  express  declaration  of  trust,  14  Ves.  198;  2 
Ves.  &Bea.  396;  or  a  bequest  of  the  residue  (Nicliolls  v.  Crisp),  will,  in  like  manner,  ope- 
rate as  an  exclusion;  and  the  gift  of  legacies  will  have  the  same  effect  as  in  the  case  of  a 
single  executor,  subject  to  some  qualifications  which  we  shall  mention. 

if  the*  legacies  to  them  be  pecuniary,  and  of  equal  amount,  whether  given  as  a  compensa- 
tion for  trouble,  1  Vern.  473;  1  P.  Wms.  162;  1  Ves.  &  B.  277;  or  generally,  1  P.  Wms.  7; 
3  Bro.  C.  C.  110;  6  Ves.  64.  they  will  be  excluded;  but  it  is  doubtful  whether  that  would  be 
the  case,  if  the  legacies  were  specific,  and  of  equal  value;  5  Ves.  149;  3  Atk.  230.  If  leg- 
acies be  given  to  some  of  them  only,  no  presumption  will  arise  therefrom  against  their  legal 
claim,  because  a  preference  pro  tanto  might  have  been  intended  by  the  testator;  2  Atk.  222; 
2VCZ.29.  97;  Pre.  in  Cha.  823;  2yez.  91;  2  Vez.  167;  12  Vcz.  298;  19  Ves.  648.  And  a 
similar  rule  exists,  and  a  corresponding  observation  applies,  where  legacies  arc  given  to  all  of 
them,  but  of  unequal  value;  2  Vern.  73d;  and  see  2  Atk.  69;  IBro.  C.  C.  328;  12  Ves.  809;  19 
Ves.  648.  If  one  of  the  executors,  under  the  usual  form  of  appointment,  be  construed  a  trus- 
tee of  the  residue,  the  others  must  be  so  likewise,  8  Vcs.  624;  12  Ves.  308;  and  the  exclu- 
sion of  one  will  be  exclusion  of  the  other,  4  Ves.  21;  8  Ves.  617;  12  Ves.  308.  unless  a 
contrary  intent  appear;  10  Vcs.  77.  As  prima  facie  executors  are  joint-tenants  of  their  in- 
terest in  the  residue,  upon  the  death  of  either  of  them  it  will  survive,  2  Bro.  C.  C.  220;  3 
Bro.  C.  C.  454;  3  Ves.  &  Bea.  72;  to  the  other,  unless  it  has  been  actually  divided,  3  P. 
Wms.  113;  but,  if  it  be  given  to  them  as  tenants  in  common,  it  will,  of  course,  be  otherwise; 
and,  should  one  of  them  have  died  in  the  life-time  of  the  testator,  the  surviyors  will  be  con- 
sidered to  hold  the  proportion  of  their  deceased  co-executor,  as  trustees  for  the  testator^s 
«ext  of  kin;  2  P^.  Wms.  489;  1  \ef.  jun.  66. 
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taioed,  nor  have  we  been  able  to  discover  any  by  our  own  researches  or  in- 
quiries, and  yet  frequent  occasions  must  have  occurred  for  bringing  such  an 
I  338  1  action.  This  circumstance  imports  an  opinion  at  least  not  very  favourable  Co 
this  species  of  action.  That  however  would  not  be  a  decisive  ground  of  ob- 
jection, if  in  reason  and  principle  it  could  be  strictly  maintained.  The  gene- 
ral rule  of  law  is,  actio  personalis  moritur  cum  persona,  under  which  rule  are 
included  all  actions  for  injuries  merely  personal.  Executors  and  administra- 
tors are  the  representatives  of  the  temporal  property,  that  is,  the  debts  and 
goods  of  the  deceased,  but  pot  of  their  wrongs,  except  where  those  wrongs 
operate  to  the  temporal  injury  of  their  personal  estate.  But  in  that  case  the 
special  damage  ought  to  be  stated  on  the  record,  otherwise  the  court  cannot 
intend  it.  Although  marriage  may  be  regarded  as  a  temporal  advantage  to 
the  party  as  far  as  respects  personal  comfort,  still  it  cannot  be  considered  in 
[  S29  1  this  case  as  an  increase  of  the  individual  transmissible  personal  estate,  but 
would  operate  rather  as  an  extinction  of  it,  though  that  circumstance  might 
have  been  compensated  by  other  advantages.     Loss  of  marriage  may,  under 

Although  a  gifl  to  the  executor  or  executors  may  raise  tiie  inference  aguinst  his  or  their 
claim  to  the  residue,  a  bequest  to  (tie  next  of  kin  will  not  rebut  the  same;  1  Ves.  jun.  66.  n.; 
2  Vern,  361;  3  P..  VVms.  40;  2  Vez.  162.  496;  10  Vez.  7J,  And.  generally,  if  no  inien- 
tion  can  be  presumed,  this  Court  will  not  interfere  to  bereave  an  executor  of  the  benefit  of  his 
legal  right  in  this  respect;  and,  therefore,  alihounh  they  should  bo  exprcsisly  denominated 
trustees  by  the  testator,  yet,  if  it  should  appear  that  the  term  was  applied  with  reference  to 
fpecific  purposes  only,  they  would  be  permitted  to  have  the  enjoymont;  14  Yes.  193.  196; 
15  Vef,  409;  S.  C.  J  8  Teg.  247;  2  Ves.  $l  Beau,  398,  399.  And  although,  where  a  trust  is 
aolually  raised,  but  the  purpose  'an  indciinitc,  the  executor  will  be  excluded,  even  if  the  same 
should  fail,  it  is  otherwise  where,  from  the  indefinite  nature  of  the  purpose,  it  is  to  be  infer- 
red that  a  proper  trust  could  not  have  been  intended;  9  Ves,  399;  S*  C.  10  Yes.  522.  And, 
even  a  legacy  to  an  executor,  under  special  circumstancef:,  will  not  exclude  him,  2  Yez.  97; 
4Ye8.729;  7  Bro,  P.  C.  51 1;  and  4  Bro.  C.  C.  251:  1  Turn.  R.  63.  if  it  be  consistent  wi'h 
an  intention  on  the  part  of  the  testator  that  he  should  enjoy  the  residue,  1  Bro.  C.  C.  3?^ 
7  Bro.  P.  C,  511;  2  Yes.  jun.  80;  as,  where  the  legacy  is  of  an  inteiestto  him  for  life,  or  for 
a  certain  number  of  years,  and  the  subject  of  the  bequest  is  afterwards  given  over  to  anoth- 
er, 2  Yern.  648;  S.  C,  1  P.  VVmg.  114;  and  see  2  Yez.  29;  1  Bro.  P.  C.  105;  1  P.  Wms. 
551;  S  Aik.  230.  n.;  or  where  the  legacy  to  iiim  is  an  exception  to  him  put  of  anotiier  lega- 
cy, 2  Yez.  29;  4  Yez.  731;  Pre.  Cha.  331;  2  Aik.  45,  And,  although,  if  a  testator  should 
bequeath  all  his  personalty  to  one  for  life,  and  should  charge  legacies  upon  eertain  parts 
thereof  after  her  death,  and  should  appoint  her  executrix,  she  paving  his  debts  and  funeral  ex- 
penses, the  residue  would  bo  held  in  trusi'for  the  nex*.  of  kin;  4  Yes.  725;  because  the  legaciee 
were  charged  on  part  of  the  property,  4  Yes.  731;  yet,  if  a  bequest  had  been  made  of  the  res* 
idue  of  the  estate  to  her  for  life,  and  the  legacies  had  been  charged  upon  the  whole  thereof 
aAev  her  death,  shemight  have  contended  that  she  was  entitled  to  the  residue  subject  ilierc* 
to,  as  well  as  to  the  interest  for  life:  4  Yes.  731;  Prec.  Cha.  263. 

We  may  here  remark,  that  so  long  as  the  doctrine  of  the  Court  of  Chancery,  whh  regard 
to  the  right  of  executors  to  the  residue  of  personal  csUte,  shall  stand  upon  its  prcsect  footing, 
it  will  be  impossible  to  lay  down  any  ru!e.s  to  prevent  the  frequent  recurrence  of  the  question 
of  exclusion;  for,  as  it  is  always  open  to  the  next  of  kin  to  show  intention  from  the  particular 
words  of  the  will,  adverse  to  the  effect  of  the  legal  appointment  of  executor,  the  circumstan- 
ces from  which  it  may  be  endeavoured  to  deduce  that  the  intention  may  be  infinitely  various. 
Some  judges  have  been  disporiod  to  yield  to  very  slight  indications  of  intention  against  the 
executor,  and  almost  to  put  him  upon  proof  of  an  intention  in  his  favour,  14  Yes.  197.  and 
pome  have  been  inclined  as  much  the  other  way,  1  Bro.  C.  C.  33  );  but  the  modern  doctrine 
is,  that  the  executor  shall  take  beneficially,  unless  there  be  a  strong  and  violent  pre^uroptioa 
against  it;  14  Yes.  196;   2  Yes.  jun.  471;  2  Yes.  96.  496;  2  Atk.  45;  4  Yes.  729. 

In  the  same  manner  as  that  court,  on  qaestioos  of  satisfaction  and  sobstitotion,  will  re- 
ceive parol  evidence  to  repel  the  pre^nmptiun  against  the  prima  facie  legal  right,  6  Mod. 
860.  it  will  odmit  clear  and  strong  proof,  19  Ye^.  643.  of  the  same  kind,  to  show  the  tes- 
tator's intent ioii  that  the  ezecator  should  take  benciioially;  7  Yes.  229;  2  Atk*  69;  2  Yes. 
Jon.  465;  1  Tarn.  R.  63.  Such  evidence  however,  is  not  allowed  to  contiol  the  direc- 
tioos  of  the  will;  17  Yes.  442;  19  Yes.  643;  3  Yes.  &  Bea.  72,*  but  only  to  oppose  the 
presumption,  14  Yes.  322;  10  Yes:  77;  and  thus  to  support  the  legal  effect  theieof;  17 
Ves.  436;  S.  C.  2  Meriv.  6.  c.  19;  Yes.  641.  although  it  will  then  be  admitted  in  sup- 
port of  that  presumption;  2  Yes.  91.  And  it  is  observable  thai  evidence  of  declarations 
by  the  testator,  whether  made  before,  at  the  time  of,  or  after,  the  execution  of  his  will,  is 
admissible  to  prove  his  intention;  7  Yes.  618;  but  that  proof  of  those  which  were  prior 
or  subsequent  ibereto  is  of  very  little  weight  as  compared  with  such  as  were  colempore* 
neons;  2  MeriF.  23;  19  Yes.  650,  see  Mr,  Jeremy's  Treatise  on  the  Equity  Jurisdictioo 
pf  the  Court  of  Chancery,  p.  124  to  129, 
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circumstances,  occasion  a  strict  pecuniary  loss  to  a  woman,  but  it  does  not  ne- 
cessarily do  so,  and  unless  it  he  expressly  stated  on  the  record  by  allegation, 
the  Court  cannot  intend  it.     On  the  grr und,  therefore,  that  the  present  alle- 
gation imports  only  a  personal  injury,  to  which  ihe  aclministrntor  is  not  by  law, 
nor  is  he,  in  fact,  shown  to  he  pnvy;  ve  are  of  opinion  that  in  the  absence  of 
any  authorities  this  administrator  cannot  maintain  this  action.  See  Sir  W.Jones, 
174,216;   1  Lev. 'JG;  S.  C.  1  Vent.  175;   1  And.  24 1;  S.  C.  Savile,  118;   1 
Wra.   Saunders,  ''216.  n.  1;  Aleyn.    1^   1  Saik.  i>5'2;  S.  C.   Carth.    135;   14 
East.  197;   1  M.  &.  S.  355. 

Si.  Hambly  v.  Trott.  H.  T.  1776.  K.  B.  Cowp.  371. 

This  was  an  action  of  trover  against  an  administrator,  with  the  will  annexed.     At  com 
The  trover  and  conversion  were  both  charged  to  have  been  committed  by  the  "°"  'a*'^"*' 
testator  in  his  life-time.     The  plea  pleaded  was,  that  the  testator  was  not  guil-  ^<^*"»"conld 
ty.     A  verdict  was  found  for  the  plainiiff,  and  a  motion  had  been  made  in  ar-^Q-pj^^ed 
rest  of  judgment,  because  this  is  a  tort,  for  which  an  executor  or  administrator  for  injories 
is  not  liable  to  answer.     The  question  was,  whether  the  action  was  main-  to  pemonal 
tainable.  '  property 

Per  Manfield,  C.  J.     At  common  law,  in  cases  of  injuries  to  personal  pro- *^!*  J" """*** 
perty,  if  either  party  died,  in  general  no  action  could  be  supported,  either  by  *[.  ,gji|ngt 
or  against  the  personal  representatives  of  the  parties  where  the  action   must  the  personal 
have  been  in  form  ex  delicto^  and  the  plea  not  guihy.     But  the  maxim  actio  repre«enta 
personalis  moj*i/«r  cum  ptrsona^  upon  which  the  objection  is  founded,  not  being  ^i^es  of  the 
generally  true,  and  much  less  universally  so,  leaves  the  law  undefined  as  toP""®* 
the  kiqd  of  personal  actions  which  die  with  the  person,  or  survive  against  theJJ'l,-®^®  *  *. 
executor.     An  action  in  trover  being  in  form  a  fiction,  and  in  substance  found-  ^ins^  been 
ed  on  property,  for  the  equitable  purpose  of  recovering  the  value  of  the  plain- in  form,  ex 
tiff's  specific  property,  used  and  enjoyed  by  the  defendant,  if  no  other  action  delicto; 
could  be  brought  against  the  executor,  it  seems  unjust  and  inconvenient  that  ^"^  inalica 
the  testator^s  assets  should  not  be  liable  for  the  value  of  what  belonged  to  an-*®*'       "^ 
other  man,  which  the  testator  had  reaped  the  benefit  of.     We  have  carefully  ^q^\^  be 
looked  into  all  the  cases  upon  the  sul)ject.     Upon  the  whole,  I  think  these  implied,  re 
concJusioQS  may  be  drawn: — Firsts  As  to  actions  which  survive  against  an  ex-  dresi  might 
ecutor,  or  die  with  the  person  on  account  of  the  cause  of  action.     ScconcZ/i/,  *^*  l******- 
As  to  actions  which  survive  against  an  executor,  or  die  with  the  person  on  ac-    I  ^^  J 
count  of  the  form  of  action.     As  to  the  first :  where  the  cause  of  action  is  mo- 
ney due,  or  a  contract  to  be  performed,  gain  or  acquisition  of  the  testator,  by 
the  work  and  labour,  or  property  of  another,  or  a  promise  of  the  testator  ex- 
press or  implied.      Where  these  arc  the  causes  of  action,  the  action  survives 
against  the  executor;  but  where  the  cause  of  action  is  a  tort,  or  arises  erde/tc- 
iOf  (as  is  said  in  Raym.  57,  Hale  v.  Blandford,)  supposed  to  be  by  force,  and 
against  the  King's  peace — there  the  action  dies;  as  battery,  false  imprison- 
ment, trespass,  words,  nuisance,  obstructing  lights,  diverting  a  watercourse, 
escape  against  the  sheriQ*,  ar.:!  many  other  causes  of  the  like  kind.     Secondlyy 
As  to  those  which  survive  or  die  in  respect  of  the  form  of  action.     In  some 
actions  the  defendant  could  have  waged  his  law;   and  therefore  no  action  in 
that  form  lies  against  an  executor;  hut  now  other  actions  are  substituted  in 
their  room  upon  the  very  same  causes,  which  do  survive  and  lie  against  the 
executor.     JVo  action,  where  in  form  the  declaration  must  be  qnareviet  armis, 
el  contra  pacem,  or  where  the  plea  must  be,  as  in  this  case,  that  the  testator 
was  not  guihy,  can  lie  against  the  executor.     Upon  the  face  of  the  record  the 
cause  of  action  arises  ex  de/it/o,. and  all  private  criminal  injuries  or  wrongs,  as 
well  as  all  public  crime?,  are  buried  with  the  ofT'ender. 

3.  Wilson  v.  Knubley.  H.  T.  1806.  K.  B.  7  East.  128. 
The  statute  4  Edw.  3.  c.  7.  entitled  "  Executors  shall  have  an  action  of  [531  "I 
trespass  for"  a  wrong  done  to  their  testator,"  and  reciting,  that  in  times  past     ^"^  ^^^» 
executors  have  not  had  actions  for  a  trespass  done  to  their  testators;  as  of  the  ^^  ^^       ? 
goods  and  chattels  of  the  same  testators,  carried  away  in  their  life,  and  so^^^  ' 
such  trespassers  have  hitherto  remained  unpunished,  enacts,  "  that  the  execu-naj  be  ta 
tors,  in  such  cases,  shall  have  an  action  against  the  trespassers,  and  recover  ed  for; 
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their  damages  in  like  manner  as  they  whose  executors  thej  he  should  have  had 
if  they  were  in  life."*  It  was  said  in  argument  in  this  case,  that  the  taking  of 
goods  and  cuoiUls  was  not  put  in  the  statute  merely  as  an  instance,  but  as  res- 
trictive to  such  i  juries  only. 

Sed  per  L  rd  Klienborough,  C.  J.  It  must  be  remembered  that  this  act  is 
And  accord  a  very  ancient  statute,  passed  at  a  period  when  no  great  precision  of  language 
ingly,  anac  p,.gyailed;  aiid  the  body  of  the  act  does  not  speak  of  actions,  but  it  speaks  of 

ion  majr     actions  for  a  trespass  done  to  the  testator's  goods:  and  it  enacts  that  executors 
be  support    .  ,  .     ,.  •  .        *'  '  i  •         . 

ed  Tor  eve   in  such  cases  shall  have  an  action  agamst  trespassers;   apparently  using  the 

ry  species    word  trespass  as  meaning  a  wrong  done  generally,  and  the  trespassers  as 

ol  injury  to  wrong-doers. 

personal    4,  Williams  v.  CARt.  E.  T.  1695.  K.  B.  4  Mod.  403:  S.  C.   1   Salk.   12; 

rTb?di  it  S.  C.  1  Ld.  Raym.  40.   S.  P.  12  Mod.  71. 

has  been  -^-  ®'  obtained  a  judgment,  and  sued  out  a  writ  of  fieri  facias.     The  sheriff, 

rendered      during  A.  B.'s  life-lime  returned  *'  levied,"  but  that  the  goods  remained  for 

less  bene    want  of  buyers.     He  subsequently  died,  and  his  executors  brought  this  action 

ficial  to  lUe  ^upon  the  case)  against  the  sheriff,  in  which  he  proved  that  the  defendant  had 

eiccuiori;   ^^^^q  ^  fajge  return.     The  Court  thought  it  was  supportable.     See  1  Latch. 

aucnascase  ,^n     c /^      c»<^  o-     t\r    i  f^A  **     • 

forafdise     '^^J  ^  ^o.  27.  n;  Sir  W,  Jones,  174. 

reiorn  to  a       6-  Berwick  v.  Andrews.  T,  T.  1703.  K.  B.  2  Ld.  Rayra.  972;  S.  C.  6 
nalprocess;  Mod.  125;  S.  C.  1  Salk.  314. 

Or  case  or  Per  Holt,  C,  J,  An  executor  may  maintain  an  action  on  the  case  for  an 
debt  for  an  escape  in  the  time  of  the  testator. 

M^'finllpro  ^    Moreron's  case.  E.  T.  1669.  K.  B.  1  Vent.  30. 

cess.  The  propriety  of  the  doctrine  laid  down   in  the  margin  was  not  directly 

80,  an  exo  brought  beibre  the  Court  in  this  case,  but  the  point  was,  from  the  decision  of 
color  may  the  immediate  question,  acquiesced  ia  See  1  Roll,  Ab.  912;  Latch.  168; 
aae  for  an    Vin.  Abr.  Executors,  P.  pi.  2. 

mTsnVro  '''  ^^^^^^^'^  ^ase.   E.  T.  1669.  K.  B.  1  Vent.  30.  *S.  P. 
cesV^iii^lie  ^  ^**^^-  314.  S.  P.  1  Sid.  88.  407.  Saunders  v.  Plummer. 

life  time  ol  T.  T.  1662.  C.  P.  Brigm.  Rep.  223. 

his  testator  This  was  an  action  of  debt  by  an  executor  upon  the  2d  of  Edw.  6.  for  not 
[  332  ]  setting  forth  tithes  due  to  the  testator.  Plea,  general  issue.  Verdict  for 
80,  he  may  plaintiff.  Motion  in  arrest  of  judgment,  on  the  ground  that  this  being  a  for- 
upport  feiture  given  by  the  statute  for  a  tort  done  to  the  testator,  it  could  not  be  brought 
setting  out  ^^  ^^^  executor.  But  the  Court  decided  otherwise. 
lUhesf  8.  Knights  v.  Quarles.  T.  T,  1820.  C.  P.  2  B.  &.  B.  102. 

Or  against  Plaintiff,  administrator,  declared  in  assumpsit,  that  defendant,  for  certain 
an  auoi-ney  fees  to  be  paid  to  him  by  intestate,  undertook,  as  attorney,  to  investigate  and 
forncgli  ggg  j^^^  a  title  about  to  be  conveyed  to  intestate  was  a  good  one.  Breach, 
gence,  ^^^^  j^^  omitted  ho  to  do,  and  that  intestate  in  consequence  took  an  insufficient 
Or  debt  a  *^*^®5  whereby  his  oorsonal  estate  was  injured.  The  defendant  having  demur-* 
gainst  an      '"®^»  ^^^  demurrer  was  overruled. 

executor  9.  Berwick  v.  Andrews.  M.  T.  1703.  K.  ti.^  1  Salk.  314;  S.  C.  2  Ld. 
nggesiing  Raym.  971. 

mdevasta  In  this  case  if  was  held,  that  an  executor  might  bring  debt,  suggesting  acfe- 
rr  -t"  ^vastavil  in  his  testator's  life-time  upon  a  judgment  obtained  by  his  testator  a- 
the  plain      g^^i^st  the  executor  of  J.  S. 

liff'aieaia  10.  Palgravk  v.  Winham,  M.  T.  1721.  K.  B.  1  Str.  2J2.  S.  P.  Chace  v. 
tor;t  Chace.  H.  T.  17'i8.  K.  B.  Fortescue.  359. 

Or  case  a  In  an  action  on  the  case  brought  by  the  plaintiff  as  administrator  of  J.  S.  a- 
^h*"^ff  f**  gainst  the  defendant  as  bailiff  of  the  liberty  of  the  duchy  of  Lancaster,  lor  ex- 
reinovine  ccuting  a  fieri  facias,  and  removing  the^jroods  off  the  premises  before  the  land- 
goods  tttk  *  And  this  rennedy  is  further  extended  to  ezecators  of  executors,  25  £d.  3,  c.  6;  and  to 
en  io  ezeco  <^<lministrator8,  31  £d.  3.  c.  II. 

tion  with  ^  1  ^ide  post,  as  to  a  defendant,  executor,  sued  by  an  individnnl  in  his  own  right  not  be- 
ont  paying  >ng  liable. 

testator  a  t-  Or  «in  action  of  ejectment,  or  quare  impedit,  for  the  disturbance  of  the  testator; 
year's  Vin.  Abr:  Ezecators,  P.  pi.  7;  Latch.  168.  169;  Sir  W.;Jones,   176;  Poph.  190;  1  Vent, 

renti  ^i  pr  debt  agaioit  tenant  for  doable  value  oa  holding  over;  4  Geo.  2,  c.  28, 
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lord  was  paid  his  year's  rent,  pursuant  to  statute  8  Anne,  c.  17.  the  general 
issue  was  pleaded,  and  a  verdict  and  judgment  given  for  the  plaintilin  C.  B. 
on  which  a  writ  of  error  was  brought,  and  the  general  errors  assigned.  The 
plaintiff  in  error's  counsel  noade  the  three  following  points: — Ist.  VVhelher,  on 
this  statute,  any  action  lies  against  the  ofticer.^  "^dly.  Admitting  it  does,  whe- 
ther in  this  case  the  plaintiJ'has  disclosed  sufficient  matter  to  maintain  an  ac- 
tion?    And,  3dly,  whether  it  will  lie  for  an  administrator. 

Powys^  J.  held,  that  the  action  lay  against  the  officer  for  the  tort;  and  that 
though  notice  is  requisite,  yet  the  want  of  alleging  it,  is  helped  by  the  verdict; 
and  that  the  removal  of  the  goods  was  a  wrong  dune  to  the  estate  of  the  intes- 
tate, for  which  his  administrator  might  maintain  an  action.  |  333  1 

Eyre,  J.  As  the  officer  had  notice,  that  is  enough  to  subject  him,  though  it 
does  not  amount  to  a  demand  of  the  money  of  the  plaintiff  in  the  execution; 
which  though  the  statute  is  silent,  yet  on  the  reason  of  the  thing  I  take  to  be 
necessary.  Executors  and  administrators  may  sue  for  an  escape,  and  hero 
the  intestate  had  an  interest  for  wh'ch  his  administrator  may  bring  an  action. 
To  which  Fortescue,  J.  agreed,  and  the  judgment  of  the  (\  H.  was  affirmed.  Bot  an  ac 
11.  Williams  v.  Breedon.  M.  T.  17'J8.  C.  P.  I  H.  ik  P.  .^-2i).  J'«"  **y« 

Count  in  a  declaration  in  trespass  for  cutting  down  trees,  Stc.  of  A.  B.  de*  *^  ^  ^'J 
ceased,  in  his  life-time,  and  the  l)ushps  and  iMughsf  hereof,  coming,  and  farry-injm.*n^uj 
ing  away,  and  ronveriing  to   the  use  ot*- thr  <!(;.endant.     It  w.w  admitted  that  rea/  proper 
such  count  could  not  be  supportt\i.      S<  c  1  V(  nt,  11*7;  Sir  W.  Jones,  174;  3  lyt  can  be 
T.  R.  54..).  aupported. 

1.2.  E-MEK-ox  V.  Emlhson.   H.  T.    1C72.  K.  B.    1  Vent.   187;  2  Keb.  874;  ^  ^  .   .     ' 

Sir  W.  Jont\s.  177;   S,  C.  IVc^m.  !l(  p.  >i.  been  hold 

In  (his  caso  it  wn^i  a(ljiiflg''d,  that  a  dcrlaratiofi    by  an  «^xe'ut»r  for  mowing,  pj,  ih^jt  a 
cutting  down,  taking,  an«i  carr}  irj^:  away  corn,  miglit  'mc  ^^ppo.t<*d,  tlie  allrga- declaration 
tion  of  the  culling  (Imwu  ht^ing  coiit*idt\tci  men  ly  as  a  d«-s'  ri|-tion  f)rthe  nian-^'"  »"owing 
ner  of  taking  away  the  corn,  tor  which  an  ai  tion  is  sus'ainaolp  l>v  virtne  of  the  ^'*"*"* 

statute:  yet  it  was  decided  that  if  the  declaralioii  had  b('<*ri  rva-e  r/««stim /'re- •  ***"'.* 

-...it  ,     ',   •  III  1  .t-   '  I    .       ■  -    I      .    •     •   >*^l?  ■'**'  *•' 

g-i/c/  biaaa  asporiavit,  it  would    have  hern  m^utticictjt  ^  and  that  il  the  delend-  ryrng  away 

ant  had  merely  cut  the  corn  and  let  it  lie,  or  if  the  gra<s  «  f  lUv   testator   had  corn,  may 

been  cut  and  carried  away  at  the  same  time,  no  action  could  have   been  sup- be  upheld. 

ported  by  the  executor, 

(B)    To  SUE  ON  A  COVENANT  FOR  TITLE.* 

(C)    To  MAKE  COMPOSITIONS.  «rj^ 

Bradt  v.  Sheil.  M.  T.  1807,  C.  P.  1  Camp.  N.  P.  C.  147.  dito«  1^1^ 

Assumpsit  for  goods  sold  by  plaintiff  to  defendant's  intestate.     General  is- agreed  to 
sue.     The  defendant  proved  that  a  meeting   of  the  intestate's  creditors  had  accept  a 
been  called  by  him,  and  a  rateable  distribution  proposed  and  assented  to;  that ''"^^■ble  dis 
a  deed  of  assignment  for  the   benefit  of  the  cred  tors  had  been  accordingly  *[' ^"l^V 
drawn,  with  covenants  not  to  sue.     This  deed  was  executed  by  the  defendant  ^^^  deceaa 
and  all  the  creditors  excepting  the  plaintiff.     Il  was,  therefore,  contended,  that  ed  inBolvent 
the  action  could  not  be  maintained,  after  the  defendant,  in  conprqurnce  of  the  at  a  meet 
plaintiff's  assent  had  parted  with  all  the  assets,  and  the  other  credito's  had  been  ing  called 
induced  to  execute  the  deed  and  accept  a  comp<isition     The  Judge  seemed  to**>  "**  "• 
think  that  this  would  have  been  a  good  defence;  but  the  witnessc  s  brought  for-^^J*"'*  "|..^ 
ward  proved  the  deed  being  rejected  on  the  score  of  interest,  and  the   plaintifl^execotedao. 
had  a  verdict.  assignment 

for  the  be  iiefit  of  the  creditors,  oneofthose  crcdUnra  cannot  aOerwards  sue  the  executor  for  his  debt. 

(D)    To  SUE  FOR  MONEY  LOST  AT  PLAY.  P  „«.     . 

Brandon  v.  Pate.  E.  T.  17i)4.  C.  P.  2  H.  Bl.  fl03.  Anexccu 

The  assignees  of  a  bankrupt  brought  an  action  of  debt  on  the  statute  9  Ann.  j^^  cannot 

c.  14.  to  recover  from  the  defendant  money  lost  by  the  bankrupt  before  hissQeonder 

bankruptcy.     The  ability  of  the  plaintilVs  to  do  so  was  disputed.  the  9  Anne 

Scd  per  Cur,     An  executor  clearly  could  not  brin^f  the  action,  which  by  c.  14.  for 
'^  y  .*:.  )  /  money  lort 

*  An  executor,  as  duch,  cannot  sue  for  the  breach  of  a  covenant  for  seisin  in  fee,  mnde  by  his  tea 
with  his  testator,  unless  the  personal  estate  has  been  thereby  directly  iuipaired; 'Kingdom  tator  at 
V.  Nettle,  1  M.  ft  S.  864.  abridged  ante,^  vol.  vii.  p.  247.  play* 
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the  statute  is  limited  to  the  loser  himself  within  the  three  months;  but  the 
signees  of  a  bankrupt  are  different  from  other  representatives,  for  if  the  partjr 
himself  were  to  recover  the  money,  he  must  pay  it  over  to  the  assignees, 

(E)    To  SUE  A  PERSON  F<lR  PP^EVENTlNG  IlIM  ACTING  AS  ADMIMSTllATOE. 

Manning  v.  Napp.  M.  T.  1(591.  K.  B.  1  Salk.  31. 
Semble,  Intestate  died,  leaving  no  children  or  kindred;  the  King  appointed  the  plain- 
that  an  nd  tiff  to  take  out  administration  The  defendant,  thuiig!)  he  knew  there  was  no 
minUtfBtwr  kindred,  entered  cuveats,  and  put  the  plaintiff  to  gieat  charge,  whereon  the 
UPpoinied  piainiifF  brought  an  action;  and,  on  demurrer,  the  Court  douuled  whether  this 
pJiJIji^'gjjn  action  would  lie,  because  there  was  a  damage  withoul.injury;  for  the  property 
not  main  of  the  goods  till  administration  is  in  the  ordinary,  and  the  plaintiff  had  neither 
tain  case  a  right  in  the  one  nor  the  other;  otherwise  if  the  plaiiitifi*  had  been  the  next  of 
gainst  a  kin,  because  he  had  a  right  to  administer  by  the  statute,  and  the  King's  ap- 
peraon  for  pointment  by  letters  patent  was  but  a  kind  of  recommendation.  And  we  think 
his  ac"in«^  they  observed,  that,  in  the  case  of  an  intestate  without  kindred,  the  ordinary 
in  thnt  ca  ^^Y  dispose  tn  plus  usus:  but  the  usual  course  is  fi>r  some  person  to  procurti 
pacity  by  the  king^s  letters  patent,  and  then  the  ordinary  admits  the  patentee  to  admt- 
enteriog  nistration,  yet  this  is  more  out  of  respect  than  of  right;  and  we  deny  the  opini- 
caveata,  qq  \^  9  Qq  Henstoe's  case*,  for  administration  originally  belonged  to  the  bish- 
ops,  and  the  instance  of  some  lords  of  manors  is  not  a  proof  to  the  contrary.— 
[  3^^  ]  See.l  Lev.  168;  Doug.  542. 

E^n^'notTa  (F)    ^^^   ^-^^^^^   ^^   TRADE  * 

their  repre  ^'  Barker  v.  Parker.  T.  T.  1786.  N.  P.  287,  K.  B.*  1  T.  R.  295, 

aentative         Per  Cur,     A  trade  is  not  transmissible.     It  is  put  an  end  to  by  the  death  of 
character,   the  trader.     Executors  co  nomine  do  not  usually  carry  on  a  trade*  if  they  do 

continue      so,  they  run  very  great  risk,  and  without  the  protection  of  the  Court  of  Chan- 

the  trade  .u  u       .  -     1     •  •        •. 

-  .   .         eery  they  would  act  very  unwisely  m  carr}mg  it  on. 

Ulor'ir'  ;^-    WiGHTMAN  v.  TOWNROE    E   T.  1813.  K.  B.  1  M.  &  S.  412. 

they  do  so,      Action  for  not  providing  money  for  the  payment  of  a  bill  of  exchange,  drawn 
it  is  in  their  by  the  plaintiff,  at  the  request  and  for  the  accommodation  of  the  dclendants, 
individual    who  were  i:i  trade.     It  appeared  that  three  of  the  defendants  were  executors 
capacity,     of  an  individual,  who  had  been  in  partnership  with  the  other  defendants,  and 
Even  altho'  ^^^^  ^'^^^  ^^^  continued  his  interest  in  the  concern  for  the  benefit  olhis  lega- 
for  the  bene  ^^^^)  his  infant  children.     The  question  now  raised  was,  whether  the  execu- 
fit  of  infaut  tors  became  personally  responsible,  their  names  not  having  been  added  to  the 
cbildreo.     firm,  but  the  trade  carried  on  by  the  other  partners  under  f  he  same  firm  as  be- 
fore, and  the  executors,  when  they  divided  the  profit  and  loss  of  the  trade, 
carrying  the  same  to  the  account  of  the  infants,  and  taking  no  part  of  the  prof- 
its themselves.     Per  Cur.     The  fund  subsisting  at  the  death  of  the  testator, 
aQer  a  due  administration  of  the  will,  should  have  been  disposed  of  by  the  ex- 
ecutors, and  converted  into  money  and  distributed  as  assets.     Their  contracts 
were  not  binding  on  the  legatees;  they  might  renounce  them  when  they  attain- 
ed their  majority.     The  defendants  must  be  therefore,  viewed   as  having  con- 
tracted a  personal  responsibility,  which  their  subsequent  application  of  the 
profits  to  purposes  not  of  personal  benefit  cannot  vary. 
(G)    To  the  services  of  one  who  had  covenanted  to  serve  testator 

FOR    A    CEllTAIN    PEHIOD.f 

(H)    To    INDORSE    BILLS. J 

(I)    To    REVERSE    Ills    TESTATOR's    ATTAINDER    FOR    HIGH    TREASON. 

The  King  v,  Ayloff.  T.  T.   1C88.  K.  B.  l  Salk.  295. 
An  executor  brought  a  writ  of  error  to  reverse  an  attainder  of  high  treason 

*  If  the  trnde  be  beneficial,  the  pro(it<i  are  apphcable  to  the  purposes  of  the  will  and 
the  executor  derives  no  personal  beni^fit  from  the  sacccas  of  the  trade.  If  the  trade  prov- 
a  losing  concern,  the  executor  on  a  failure  of  the  assets,  will  be  personally  liable  to  the 
loss;  et  vide  ante,  vol.  iij.  p.  436. 

t  If  A.  B  covenants  lo  serve  C.  D.  for  eight  years,  he  is  liable  to  serve  his  ezecotor,  if 
be  emp'oys  him  in  ihe  same  inide;  Juckson  v.  Bridge,  abridged  ante,  vol.  vii.  p.  247. 

t  The  right  to  trnn^fer  a  bill  oi  note  is  %'e«»!ed  in  the  executor  or  administrator  on  th« 
death  of  ihe  bolder,  and  bis  indornee  need  not  make  a  prof  eft  in  curiam  of  tlie  letters  of 
adoiinistration ;  Qione  ▼.  Rawlinson,  abridged  ante.  vol.  iv.  p.  397.,  Bat  if  be  indorse 
wiiboat  qotlification,  bs  will  be  psrsoaaliyTitblij  Rex  v.  Tboin,  ibid|  Sai. 
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against  his  testator.     Holt,  C.  J.  doubted  whether  it  lay  for  the  executor;  for   f  336  J 
by  reversal  the  blood  and  land  is  restored,  which  is  of  no  advantage  to  him;  Atesiator's 
and  the  goods  are  forfeited  by  the  conviction  of  the  testator,  and  not  by  the  at- *****"*'®' °^ 
tainder.     But  the  other  judges  were  of  a  different  opinion,  holding  that  he  isj^^"*!,"  ^ 
privy  to  the  judgment,  and  may  sustain  loss  thereby.     See  Cro.  Ca..  225.  273.  yeraed  in* 
558;    1    Roll.   912;  Owen,    147;   1    Leon.  3i5;  3  Mod.    72;  Holt,   304;   1  error,  at  tiM 
Show.   13.  .  instance  of 

his  execator 

XII'  RELATIVE  TO  THE  LIABILITIES  OF  EXECUTORS  AND 

ADMINISTRATORS. 

(A)   On  bonds  or  covenants.* 
Barry  v.  Rush.  E.  T,  1787.  K.  B.  i  T.  R.  691 . 

The  defendant,  as  administrator,  bound  himself,  his  heirs,  &c.  to  the  plain-  ^  **°"°  ^/ 
tiflr,  with  a  condition  to  perform  an  award  to  be  made  concerning  certain  mat-  bindine 
ters  in  dispute.     To  an  action  of  debt  for  the  non-performance  thereof,  he  plea-  himself  and 
ded  plene  adminisiravit,  and  that  at  the  time  of  entering  into  the  bond  he  had  his  heirs. 
no  assets.     Demurrer.     The  Court  said  that  the  plea  was  bad;  for  the  enter-  ^c-  makes 
ing  into  the  bond  amounted  to  an  admission  of  assets,  and  that  he  could  not  af-  **[."*  ^^!V*^ 
terwards  be  allowed  to  dispute  it;  besides,  the  bond  was  an  express  undertak-^  y  i&   « 
ing,  without  any  regard  to  assets. 

(B)    On  simple  contracts.  '  ^^  execn 

1.    Hawkes  V,  Saunders.  E.  T.  1775.  K.  B.  Cowp.  289.  tor  may 

This  action  was  brought  against  the  defendant  in  her  own  right;  and  the  make  him 
declaration  stated  that  George  Saunders,   by  his  will,  bequeathed  a  legi^cy  of '^If  p^non 
50/.  to  the  plaintiff;  that  he  appointed  the  defendant  his  executrix;  that  she  ***>.  !'*^** 
proved  the  will;  that  goods  and  chattels  came  to  her  hands  more  than  su®- nJae*to^Day 
cient  to  pay  all  the  testator^s  debts  and  legacies,  by  reason  whereof,  she  be-  a  debt  or 
came  liable  to  pay  the  legacy,  and  being  so  liable,  in  consideration  theredf  answer  da 
she  promised  to  pay  it.     Lord  Mansfield.     This  case  does  not  at  all  involve  mages  oat 
in  it  the  question,  whether  a  legatee  has  a  general  right  to  sue  for  a  legacy  in  ^^  his  own 
this  court.     Two  objections  have  been  made :  Ist.  That  there  can  be  no  judg-  Jjji  g?i»„/L' 
Dient  in  this  case  de  bonis  teatatoris^  because  the  action  is  not  brought  against  offf^ads 
the  defendant  as  executrix  eo  nomine;  but  is  a  personal  demand  against  her  mast  in 
generally  in  her  own  right     As  to  that,  we  are  of  opinion  the  objection  is  laeh  cas<^ 
good;  for  the  demand  is  certainly  a  personal  demand  against  the  defendant,  ^^  ^^.^}} 
in  consequence  of  a  promise  made  by  her,  she  being  executrix.     It  is  admit-    ^  TmaIL  -i 
ted  at  the  bar,  that  after  verdict,  it  most  be  taken  to  have  been  a  promise  in    ^,  .      -> 
writing,  and  that  there  >Vere  assets.     If  so,  the  whole  case  is  reduced  to  this^g^i 
single  point,  whether  the  circumstance  of  the  defendant  having  assets  sufficient  be  a  snffi 
to  pay  all  the  debts  and  legacies,  is,  or  is  not,  a  sufficient  consideration  for  her  cient  cons! 
to  make  a  promise  to  pay  the  legacy  in  question.     As  to  that  point,  the  rule  deration  to 
laid  down  at  the  bar,  as  to  what  is  or  is  not  a  good  consideration  in  law,  goes  »"PPo.'*  ^he 
upon  a  very  narrow  ground  indeed;  namely,   that  to  make  a  consideration  to  jj^J^®'^^ 
support  an  assumpsiiy  there  must  be  either  an  immediate  benefit  to  the  party  alleged  and 

*    Vide  ante,  tits.  Bond  and  Covenant;  and  as  to  his  liability  for  rent  accrning  in   his^gg^jg  j^^j 
own  time,  vide  lit.  Covenant,  p.  408.  409.  n.  come  to  hhi 

T  29  Car.  2.  c.  3.  s.  4.     By  this  act  sach  promise,  or  some  note,  or  memorandum  there-  )iaDd8.§ 
off.most  be  in  writing  and  signed  by  bim,  or  some  other  person  by  his  authority. 

X  Or  an  admiiisioa  of  assets  mast  be  implied  from  the  nature  of  the  promise  itself.  As 
to  what  is  an  admission  of  assets,  vide  post,  p.  345. 

$  A  power  of  attorney  given  by  an  executrix  to  act  for  her  as  executrix,  does  not  autho- 
rise the  accepting  of  bills  of  exchange  to  charge  her  in  her  own  right,  though  for  debts  due 
from  the  testator;  6  T.  R.  691. 

A  promissory]  note  by  winch  the  makers,  as  executors,  jointly  and  severally  promise  to 
pay  on  demand,  with  interest,  renders  them  personally  liable;  Childs  v.  Monies,  2  B.  &  B. 
460.  abridged  ante,  vol.  iv.  p.  320. 

If  A.,  enipowcrad  by  an  executor  to  settle  the  concerns  of  the  estate,  except  in  name  of 
the  executor  a  bill  drawn  by  a  creditor,   which  the  executor   afterwards  admits  is   for   a 
just  demand  and  ought  to  be  paid,  a  previous  authority  to  accept  may  be  presumed,  with-> 
out  reference  to  the  power;  Howard  v.  Bailiird,  2  H.   Bl,  618.  abridged   ante,  vol.  ir* 
p.  321. 

VOL.  IX.  28 
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promising,  or  a  loss  to  Ihe  person  to  whom  the  promise  was  made.  I  cannot 
agree  to  that  being  the  only  ground  of  consideration  sufficient  to  raise  an  cw- 
sutnpsit.  Where  a  man  is  under  a  legal  or  equitable  obligation  to  pay,  the  law 
implies  a  promise,  though  none  was  ever  actually  made.  JifoHiorij  a  legal 
or  equitable  duty  is  a  sufficient  consideration  for  an  actual  promise.  Where 
a  man  is  under  a  moral  obligation  (which  no  court  of  law  or  equity  can  en- 
force,) and  promises,  the  honesty  and  rectitude  of  the  thing  is  a  consideration. 
As  if  a  man  promise  to  pay  a  just  debt,  the  recovery  of  which  is  barred  by  the 
statute  of  limitations;  or  if  a  man,  after  he  comes  of  age,  promise  to  pay  a 
meritorious  debt,  contracted  during  his  minority,  but  not  for  necessaries;  or  if 
a  bankrupt,  in  affluent  circumstances  after  his  certificate,  prom'se  to  pay  the 
whole  of  his  debts;  or  if  a  man  promise  to  perform  a  secret  trust,  or  a  trust 
void  for  want  of  writing,  by  the  statute  of  frauds.  In  such,  and  many  instan- 
ces, though  the  promise  gives  a  compulsory  remedy,  where  there  was  none 
before  either  in  law  or  in  equity ;  yet,  as  the  promise  is  only  to  do  what  an  hon- 
est man  ought  to  do,  the  tics  of  conscience  upon  an  upright  mind  are  a  suffi- 
cient consideration.  But  an  executor,  who  has  received  assets,  is  under  every 
kind  of  obligation  to  pay  a  legacy.  He  receives  the  money  by  virtue  of  aa 
office  which  he  swears  to  execute  duly.  He  receives  the  money  as  a  trust  or 
deposit  to  the  use  of  the  le^ratee;  he  ought  to  assent,  if  he  has  assets.  He 
has  no  discretion  or  election;  he  retains  what  belongs  to  the  legatee,  and 
therefore  owes  him  to  the  amount.  An  account  of  assets,  or  a  judgment  to 
pay  out  of  assets,  is  only  necessary  when  the  sufficiency  of  assets  is  uncertain. 
Where  the  sufficiency  of  assets  received  is  certain,  the  executor's  duty  to  pay 
a  legatee  follows  by  necessary  consequence.  The  legacy  in  such  a  case  is  a 
[  338  ]  demand  clearly  due  from  the  executor  upon  various  grounds  of  natural  and 
civil  justice,  and  may  be  recovered  from  him  by  process  of  law.  In  such  a 
Case,  a  promise  to  pay  stands  upon  the  strongest  consideration.  Let  u<«  see, 
then,  what  the  facts  are  in  the  present  case.  The  executrix  knows  the  state 
of  her  testator's  affiiirs  and  of  his  property:  it  might  consist  of  chattels,  which 
she  might  not  choose  to  dispose  of;  it  might  consist  of  leases,  which  she  had 
no  mind  to  sell;  and,  having*  a  full  fund  to  pay  the  demand  which  the  plaintiflT 
had  a  right  to  recover  if  he  pleased,  she,  in  consideration  of  that  fund,  prom- 
ises to  pay.  I  cannot  think  this  is  not  a  sufficient  consideration.  I  am  of  o- 
pinion  it  is  amply  sufficient.  It  is  not  like  a  case  where  there  are  no  assets 
stated  in  the  declaration;  but  in  this  case  there  was  a  full  fund,  and  therefore 
Or  that,  in  she  was  bound  in  law,  justice,  and  conscience,  to  pav  the  plaintiff  his  legacy. 
Son"of  for  ^*  G^*''^''^^''  V-  Davies.  T.  T.  1680.  C.  P.  Freem.  Rep.  532. 

bearance  -^^  action  was  brought  against  an  administrator  upon  his  promise  to  pay  a 
he  pro  mis  debt  of  the  intestate,  in  consideration  of  forbearance  The  promise  was  not 
ed  to  pay  in  writing,  and  was  accordingly  adjudged  void,  as  being  within  the  statute  of 
the  debt.*    frauds. 

fxetmor  ^'  ^^^'^^^  ^''  BiT.LE.  M.  T,  1673.  C.  P.  Freem.  Rep.  124.  S.  P.  Davis  v^ 
miTy  be  80  Reynolds.  2  Lev.  3.  S.  P.  Davis  v.  Wright.  1  Vent.  120. 

ed  upon  a        -^^''  ^U'*<     If  an  executor  be  sued  upon  a  promise  to  pay  in  consideration  of 

promise  ia  forbearance,  it  is  not  necessary  to  aver  assets,  according  to  Bowe's  case,  9  Co. 

eonsidera  94;  and  he  is  even  liable  to  the  suit,  although  it  be  distinctly  proved  he  had 

tion  of  for  ^ot  assets. 

w^thour*  ^-  Johnson  v.  Gardiner.  T.  T.  1713.  K.  B.  10  Mod.  254. 

averring  as  ^^  ^  wit  of  error  from  the  C.  P.,  the  counsel  for  the  plaintiff  in  error  in- 
sets, and  al  sisted  that  the  declaration  could  not  be  supported,  because  the  action  was 
thoQgh  ho  brought  against  the  defendant,  as  executor,  on  a  promise  made  by  him  aAer 
have  none;  jh^  death  of  the  testator,  that,  whereas  the  testator  was  indebted  to  the  plain- 

*  Forbearance  to  sue  an  execntor  (having  assets)  for  a  certain  time  is  a  good  conside- 
ration for  a  promise  by  tho  executor;  Cro.  Jac.  47;  Yelv.  65;  S.  C.  Cro.  Jac.  273.  So  is 
forbearance  to  sue  for  a  reasonable  time,  although  the  executor  have  no  assets;  1  Roll. 
Abr.  24.  pY.  33.  And  in  all  cases  of  forbearance  to  sue,  such  forbearance  must  be  either 
absolute,  or  for  a  definite  time,  Cro.  Jac,  47;  or  for  a  reasonable  time,  1  Roll,  Abr.  24. 
pi.  33.  Forbearance  for  a  little,  1  Roll.  Abr.  23.  pi.  25;  or  foi^some  time,  ibid.  pl»  26^  k 
not  sufficient. 
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tiffin  March  for  goods  sold  and  delivered,  he  promised  to  pay  in  November.  At  they 
Now  it  is  said  that  this  promise  of  the  executor,  plainly  founded  on  the  consid-^*''  be  sop 
eration  of  forbearance,  made  it  the  contract  of  the  executor,  and  therefore  the  P®*®°*»  "*' 
action  should  have  been  brought  against  him  in  his  own  name.  1^^^  assets. 

Per  Parker,  C.  J.     The  naming  him  e.xecutor  is  surplusage,  because  it  ap-  there  was 
pears  on  the  face  of  the  record  ttiat  the  demand  was  a  demand  against  him  no  occasion 
on  his  own  contract.     In  effect,  the  forbearance  is  tlie  consideration  of  (his 'of  *^»®  P'<> 
promise;  because,  without  forbearance,  no  advantage  can  be  taken  of  the  pro- "l**®*      .. 
misc.     But  the  matter  was  ai|fourned.  L    .      J 

$.  Pearsox  v.  Henry.  M.  T.  1792.  K.  B.  5T.  R.  6.  S.  P.  Rann  v.  Hughes.  Jhere  brno 
7  id.  350.  n.  a.  S.  P.  Day  v.  Caudrey.  M.  T.  1676.  K.  B.  Freem.  Rep.  assets  a 
434;  S.   C.  3  Keb.  710.  S,  P.  Browne's  case,  T.  T.  1675.  K  B.  Freem,  promiieby 
Rep.  409;  S.  C.  3  Keb.  514.  an  execu 

Per  Cur.     A  personal  promise  by  an  administrator  to  pay  the  debts  of  the  ^^^  ^^  P"/ 
intestate,  if  there  be  no  assets,  is  nudum  pactum.  ''fit  ^" 

6.  Powell  v.  Graham.  T.  T.  1817.  C.  P.  1  B.  Moore,  305;  S.  C.  7  Taunt,  ^or^restata 

580.  is  nudum 

In  assumpsit  against  an  executor  the  declaration  contained  nine  counts;  the  pactum. 
first  five  counts  stated  promises  to  be  made  by  testator;  the  breaches  assigned^"  »*"  ■« 
in  these  counts  were,  that  neither  the  testator  in  his  life-time,  nor  the  executor  *^j°"^  ^^^^ 
since  his  death,  had  paid,  &.c.     The  sixth  and  seventh  counts  alleged  that  the  ^^[^^  j,  p^^ 
testator  promisedjhat  his  executor  should  pay,  &c.  attcr  his  death,  and  there- gonally  lia 
lore  the  defendant  was  liable.    The  eighth  count  stated  that  his  executor  should  ble  for  mo 
pay  within  a  reasonable  time  after  his  death,  and  then  averred  that  a  reasona-  ney»  due 
ble  time  had  expired.     The  ninth  was  an  account  stated  between  the  defend-  "'°"*  '||™ 
ant  and  the  plaintiff,  which  stated  that  the  executor  undertook,  &c.  as  execu- *^'  '°^  * 
tor  to  pay.     Breach,  that  the  defendant  had  not  paid.     To  this  declaration  the 
defendant  demurred,  assigning  for  cause  that  the  counts  were  misjoined,  as 
the  last  count  alleged  a  cause  of  action  not  arising  until  after  the  testator^s 
death;  and  the  other  counts  were  upon  contracts  made  in  the  tcstator^s  life'' 
time. — Joinder  in  demurrer. 

Per  Cur,  We  are  of  opinion  that  there  is  no  misjoinder  of  the  counts  in 
the  declaration;  as  neither  of  the  counts  made  the  defendant  personally  liable; 
and  as  the  money,  if  recovered,  would  be  assets  in  the  executor's  hands,  the 
p\e9,o{plene  adminislravit  and  judgment  de  bonis  tcstaforis  would  apply  to  all. 
If  a  defendant  demurs  generally  to  several  counts  in  a  declaration,  the  plaintiff 
is  entitled  to  judgment  on  those  counts  which  are  good;  and  it  is  a  general 
rule  that,  if  an  action  is  brought  against  an  executor  on  an  account  stated  of 
monies  due  from  him,  as  such,  he  is  personally  liable;  but  he  is  not  so  on  an 
account  stated  by  him  as  executor  of  money  due  from  the  testator. — Judgment 
for  the  plaintiff.  See  Secar  v.  Atkinson,  1  H.  Bl.  102;  Rann  v.  Hughes,  7 
T.  R.  350;  Ellis  V.  Brown,  Forrest,  98;  Jennings  v.  Newman,  4  T.  R.  347; 
Powditch  v.  Lyon,  11  East,  565;  Juden  v.  Samuel,  1  N  R.  43;  Rowley  v. 
J^ewton,  2  Marsh,  147;  ^ra  v.  Femock,  3  East,  104;  Ross  v.  Bowler,  1 
H.  Bl.  108;  Lee  v.  Moggeridge,  5  Taunt.  34;  Atkins  v.  Hill,  Cowp.  284; 
Hawkcs  v.  Saunders,  id.  i^89;  Decks  v.  Strutt,  5  T.  R.  690;  Cory  ton  v.  Lethr 
cby,  2  Wms.  Saund.  117. 

7.  Secar  v.  Atkinson,  H.  T.  1789.  C.  P.  1  H.  Bl.  102'  r  34Q  i 

This  was  an  action  brought  against  an  administratrix  for  a  debt  due  from  the  Qq^  not  si 
intestate.     The  three  first  counts  of  the  declaration  were  on  promises  by  the  to  moneyg 
intestates,  and  the  last  was  on  an  account  stated  between  the  plaintiff  and  de-  doe  from 
fondant,  as  administratrix  of  money  owing  from  the  intestate;  and  in  consid- *be testator, 
sideration  of  the  intestate  being  found  indebted,  a  promise  by  defendant,  as 
administratrix,  to  pay.     It  was  now  objected  before  the  Court  that  there  was 
a  misjoinder  of  action;  that  the  judgment  on. the  three  former  counts  must  be 
de  bonis  testiUoris^  and  on  the  latter  de  bonis  propriis. 

Sed  per  Cur.  This  is  not  a  personal  promise,  but  made  entirely  as  admin- 
istratrix. It  is  the  usual  practice  to  lay  a  promise  from  an  administrator  on  ai) 
^ccoiint  stfited,  to  take  the  case  out  of  the  statute  of  limitations, 
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A  promi«e  8.  Parker  v.  Baylis.  H.  T.  1800.  C.  P.  2  B.  &  P.  73. 

bj  A.'to  H.  ^  declared  against  B.  and  his  wife,  administratrix  of  C.  deceased,  for  that 
■idefati  0^"  ^^®''^®®  C.  died  intestate,  possessed  of  South  Sea  Stock,  which  she  held  in 
of  his  pro  *r*^st  for  A.  and  upon  which  certain  dividends  were  due,  in  consideration  that 
caring  at  A.,  at  his  own  expence,  would  procure  administration  to  he  granted  to  the 
bis  own  wife  of  B.,  as  next  of  kin  to  C,  and  would  furnish  evidence  to  enable  B.  and 
ezpeose  ad  bjg  ^jf©  to  receive  the  dividends.  B.  and  his  wife,  as  such  administratrix, 
?*"T'th  promised  to  pay  over  to  A.  the  amount  of  the  dividends  when  received.  The 
cMtate  of  C  question  was,  whether  there  was  sufficient  consideration  for  ihe  promise, 
to  be  grant  P^f  Our,  There  is  no  sufficient  consideration  for  the  promise.  Though 
edto  A.,  ho  the  wife  was  next  of  kin,  it  does  not  appear  that  she  was  to  derive  any  pecul- 
woald  pay  jar  benefit  from  taking  out  administration;  and  if  the  plaintiff  was  desirous  of 
V^'A^  A^^  placing  some  person  between  himself  and  the  South  Sea  Company,  ii  is  very 
due  since  obvious  that  he  ought  to  pay  all  the  expences  attending  that  transaction.  JBe- 
the  death  sides,  as  the  money  never  was  assets  for  payment  of  debts,  non-payment  in 
upon  stock  this  cannot  bind  the  estate  of  the  deceased. 

which  C,  9.  BowERBANK  V..M0NTEIR0.  E.  T.  1813.  C.  P.  4  Taunt.  814. 

held  in  trust      ^^  executrix,  wife  of  testator,  gave  an  acceptance  for  a  debt  due  from  her 
not  b*  d*n   *®stator,  taking  an  engagement  from  the  drawer  to  renew  the  biH  from  time  to 
time,  until  sufficient  effects  were  received  from  the  estate  of  the  testator.    This 
A  promisd   action  was  brought  upon  the  hill.     The  condition  annexed  to  it  was  jelied  up* 
by  an  ezo   on  as  a  defence.     Upon  which  the  plaintiff  proved  that  assets  to  a  greater  ex- 
cator  to       tent  than  the  amount  of  the  bill  in  question  had  come  to  the  defendant's  hands; 
pay  on  re    jq  rebut  which,  the  defendant  proved  the  payment,  by  her,  of  several  simple 
ficl^'r    "    contract  debts  to  other  creditors;  and  also  gave  in  evidence  a  bond  executed 
sets  means  ^Y  ^^®  testator,  by  way  of  settlement  on  the  defendant  previous  to  her  mar- 
effects  receiriage  with  him,  whereby  he  bound  his  executors  to  pay  3,000/.,  and  she  claim- 
vedaflerdeed  to  retain  the  assets  to  the  discharge  of  the  same  in  preference  to  the  plain* 
mands  cnii  tiff's  bill.     The  judge  thought  that  the  defendant  could  not  be  permitted  to 
tied  to  prio  retain      The  question  was  now  brought  before  the  Court. 
tLied'.^  "*       ^^^  ^*'^*     ^^®  ^^^y  ^^iGstion  is  on  the  construction  of  the  instrument.    The 
wosds  are,  "  until  sufficient  effects  are  received,"  which  means  sufficient  ef» 
fects  according  to  the  subject  matter, 
r  341  1     *^'  Remnat  v.  Bremridge,  H.  T.   1818.  C.  P.  8  Taunt.  191;  S.  C.  2 
^  ■■  Moore,  94. 

A.,  as  ad  ^\i\9  was  an  action  for  use  and  occupation,  charging  the  defendant  in  his 
ministrator  own  character,  who  was  an  administrator  of  the  original  lessee,  for  rent  due 
of  B.,  the  alter  the  intestate's  death.  The  plaintiff  proved  that  defendant  had  taken  pos- 
lessee  of  session;  but  it  was  shown  on  the  part  of  the  defendant,  that  the  premises  had 
roSM°took  ^^^"^  productive  of  no  profit  to  him,  and  that  eight  months  after  the  death  of 
possession  ^^^  intestate  he  had  offered,  by  parol,  to  surrender  them  to  the  plaintiff.  The 
of  them  on  jury  were  directed  to  find  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of 
B.'s  death,  the  Court.  A  rule  rmi  had  been  obtained  to  set  aside  the  verdict, 
but  paid  no  p^r  Cur.  It  is  quite  clear  that  the  plaintiff,  not  having  sued  the  defendant 
""**.  ®  as  an  administrator,  cannot  recover  from  him  in  that  capacity;  and  it  is  equal- 
proved  to  ^y.  c^®^*"?  ^^^^  if  the  defendant  was  not  in  possession  he  could  not  be  liable  to 
be  nnpro  discharge  the  rent  de  bonis  propriis.  For,  in  the  first  place,  he  might  have 
doctive;  pleaded  that  the  proceeds  were  of  less  value  than  the  rent;  and  secondly;  that 
and,  after  he  had  no  assets.  It  is  unnecessary  to  determine  whether  it  was- requisite  for 
^'^^'tb  A  ^^™  *°  plead  the  latter,  as  it  was  not  proved  that  the  defendant  had  such  assets, 
made  an  of  "^^^  ^"^^  question  is,  whether  he  can  be  considered  as  having  taken  posses- 
fer  to  sur  sit>"  of  1*0  premises  or  not?  The  note  of  Mr.  Serjeant  Williams,  to  the  case 
render  of  Jervis  v.  Harridge,  (I  Wm.  Saund.  1.  n.  I.)  goes  to  show,  that  if  the  de- 
thoro;  A.  fendant  had  failed  in  proving  that  the  premises  had  been  productive  of  no  pro- 
was  held  fi^  he  might  then  have  shown  that  he  had  no  assets;  and  that  if  the  premises 
aUy^rahSe*  ^^^^  ^^  ^^^^^  value  than  the  rent,  he  was  not  bound  to  plead  it  specially,  but 
for  rem  due  ^'''f?^^^  ^^^^'^  ^^^^'  benefit  equally  by  giving  it  in  evidence.  It  was  clearly  pro- 
after  B.'s  ved  at  the  trial  that  he  had  derived  no  benefit  from  the  premises  in  question, 
decease.      We  at  first  doubted  whether,  as  it  appeared  he  had  taken  possession,  it  ww 
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necessary  that  he  should  surrender  the  premises  to  the  plaintiff  by  an  instru-   [  54^  ] 
ment  in  writing,  but  are  now  ot  opinion,  that  the  offer  to  give  up  the  posses- in  general, 
sion  was  sufficient,  and  consequently  that  a  surrender  in  writing  was  unneces-no  nction 
sary,  and  that  the  rule  must  be  made  absolute.     See  Pollexf.   l2o;  S.  C.  1  jj*  f^rm  ex 
Vent.  271;  Yelv.  103;   1  Salk.  297.  317;   1  Wils.  4;  Com.  Dig.  tit.  Admin- ««'»^^^^^^ 
iatration,  B,  10.  ed  agaiost 

(C)  For  torts.*^  an  executor 

1.  Berwick  v.  Andrews.  T.  T.  1703.  K.  B.  2  Ld.  Raym.  971 ;  S.  C.  6  Mod.  for  an  injo 

125;  Salk.  314.  rjr toper 

Per  Cur,     No  action  lies  against  an  executor  for  an  escape  out  of  execu-  «*'*•"'  P™ 
tion  in  the  time  of  his  testator,  for  it  was  a  wrong  done  by  another  person,  for  ^ite/J? 
which  he  shall  not  answer,  nor  shall  his  estate  be  liable.     See  Dyer.  322.  n. ;  testator.f 
Com  Dig,  Administration  (B)  15;  Yin.  Abr.  Executors,  H.  a.  pi.  1.  7.  20.      An  action 
will  not,  therefore,  lie  against  the  execator  of  a  sheriffor  gaolor  for  an  escape  on  final  proceis.t 

2.  Browne  v.  Collins.  H.  T.  1674.  K.  B.  Freem.  Rep.  392;  S.  C.  2  Lev. 

110;   1  Vent.  292;  3  Keb.  462. 
An  action  of  debt  was  brought  against  an  executor  of  an  executor  upon  a  At  com 
surmise  of  a  dtvastavit  committed  by  ihe  first  executor;  and  it  was  held  by  the  J?^"  I"!' 
Court  that  it  would  not  lie,  because  it  was  founded  upon  a  personal  tort  of  the  jj®  „-ains? 
first  executor,  which  dies  cumpersoiia;  2  Lev.  133;  3  Atk.  757;  and  4  &  ^^n^jgcotor 
W.  &.  M.  c.  24;  2  I^.  Raym.  971.     But  it  was  held,  that  an  action  of  debtnpon  a  de 
would  lie  against  the  e.xecutor  that  wastes  upon  surmise  only  of  a  devastavit^  vaitavithr 
without  any  return  by  the  sheriff;  1  Roll.  603.  cent.  1  Saund.  216.  »*»«  latter.§ 

*  At  common  law,  upon  the  death  of  the  wrong-doer,  the  remedy  for  wrongs  ex  delicto, 
and  anconnccted  with  contract,  in  general  dotermiDes;  and  as  the  statute  4  Ed.  3.  c.  7. 
does  not  give  any  remedy  against  personal  representatives,  we  shall  find  that  few  actions 
in  form  ex  delicto,  and  in  which  the  plea  would  not  bo  guilty,  can  be  supported  agninst 
the  ezecotor  or  administrator  of  the  party  who  committed  the  injury;  Cowp.  374.  377;  1 
Saand.  216  note  1;  1  Chit.  PI.  77. 

^  As  trover,  trespass,  or  case,  Cowp.  371;  1  Sannd.  216.  a;  Com.  Dig,  AdministratioQ, 
B.^.15;  though,  if  the  testator  converted  the  property  into  money,  assumpsit  lies  against 
his  executor;  or,  if  the  property  came  in  specie  to  the  possession  of  the  latter,  trover 
would  be  sustainable  against  bim»  though  not  in  the  character  of  executor;  Cowp.  371, 
874;  1  Saund.  216.  a. 

So,  an  action  cannot  be  supported  against  an  executor  for  a  penalty  forfeited  by  the  tes- 
tator under  a  penal  statute.  Com.  Dig.  Administration,  B.  15.  though  it  has  been  holden 
that  debt  lies  against  an  orecutor  for  treble  the  value  of  tithes  which  his  testator  ought  to 
have  set  out,  that  decision  has  been  doubted;  Raym.  57.  72;  Vin.  Abr.  Execntora,  H.  a. 
pL  21.  27;  Welles,  421;  and  see  Esp.  onPenalStat*  272,  273,  274;  1  Sid.  88.  181.  407; 
1  Vent,  30. 

t  But  where  a  sheriff  has  levied  money  under  an  execution,  and  dies  before  he  liai 
paid  it  over,  bis  executors  may  be  sued  either  in  debt  or  scire  facias,  upon  his  return  of 
fieri  facias,  as  by  action  of  assumpsit,  as  for  money  had  and  received;  Cro.  Car.  539; 
Gilb.  Ex.  25. 

$  At  common  law,  as  stated  in  the  text,  no  executor  was  answerable  for  a  de^hastavit 
by  his  testator^  3  Leon.  241;  1  Vent.  292;  Com.  Dig.  Administration,  D.  15.  but  by  the 
ataL  80  Car.  2.  c.  7.  (explained  and  made  perpetual  by  4  &  6  W.  &  M.  c.  24.  s.  12.) 
**  the  executors  or  administrators  of  any  executor  or  administrator,  whether  rightful  or  of 
his  own  wrong,  who  shall  waste  or  convort  10  his  own  use  the  estate  of  his  testator  or  in- 
testate, shall  be  liable  and  chargeable  in  the  same  manner  us  their  testator  or  intestate 
would  have  been,  if  they  had  been  living."  So  that  since  these  statutes,  if  a  judgment  be 
obtained  against  an  executor,  who  afterwards  die<*,  an  action  may  now  be  brought  against  hie 
executor  or  administrator  upon  the  judgment,  suggesting  a  devastavit  by  the  first  executor, 

1  Wils.  258;  1  Sannd.  219.  c.  a.  But  it  has  been  considered  that  an  executor  deson  tort 
of  an  executor  de  son  tort  cannot  be  sued  as  such  by  virtoe  of  these  statutes;  Apdr.  252. 
254;  2  Vent.  360.  guare  10  East,  815. 

For  injuries  to  real  property,  no  action  in  form  ex  delicto  can  in  general  be  supported 
against  the  personal  representatives  of  the  wrong-doer,  7  T.  R.  782;  1  Saund.  816.  n.  1; 

2  Sannd.  252.  a,  n.  7;  8  T.  R.  549;  though  if  trees,  &c.  be  taken  away  and  sold  by  the 
testator,  assumpsit  for  money  had  and  received  lies  against  his  executor,  8  T.  R.  549; 
Cowp*  273.  274;  or  trover,  if  they  remain  in  specie,  and  the  executor  refuse  to  restore 
them,  Cowp.  STa.  374;  7  T.  R.  13;  1  Saund.  216.  a;  and  a  court  of  equity  will  frequent- 
ly aflibrd  relief  against  the  execator  of  the  wrong-doer,  though  at  law  the  action  moritur 
eum  persona,  3  Atk.  767;  2  Ves.  660;  2  Vent.  360;  8  T.  R.  549;  and  therefore,  where 
a  tenant  for  life  cm  down  timber  and  died,  relief  was  decreed  against  his  executors  in  fa- 
TOiir  of  tho  remainder-man;  7  T.  R.  782;  and  there  is  an  exception  to  the  common  law 
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[  S49   ]  (D)   To  AN  ATTACHMENT  FOR  NON-PAYMENT  OP  MONET. 

An  mttach  Newton  v.  Walker.  H.  T.  1741.  C.  P,  Willes,  315.^ 

neiit  does        rpj^j^  ^^^  ^^^  application  for  an  attachment  against  an  adminstrator  for  not 

"®*.  *  paying  money  which  his  intestate  was  obliged  to  pay,  and  for  which  he  had 

adininiscra   undertaken  to  pay  by  rule  of  Court. 

tor  for  not       Per  Cur,     The  rule  must  be  refused  on  two  grounds: — 1st.   Because  the 

paying  mo  intestate  could  only  have  been  served  by  process  of  contempt,  which  is  per- 

B«y  parto    gonal,  and  cannot  therefore  be  carried  on  against  the  administrator;  and,  2d. 

aat  to  rolo   Because  the  administrator  may  have  no  assets. — Rule  refused. 

tared  ioto  (^)  Liability  of  an  executor  for  the  acts  op  his  co-executors.* 

by  tbe  in      1.  Crosse  v.  Smith.  H.  T.  1806.   K.  B.  7  East,  246;  S.  C.  3  Smith's  Rep. 

t/wute.  203. 

[  344  ]  Action  on  a  bond  against  two  persons,  executors  of  A.  B.  One  of  these 
Ab  Meca  defendants  pleaded  pkne  adminislravit.  In  support  of  this  plea  it  was  proved 
tor  i>  li>bie^]^^^  g^^j^  executor  had  actually  received,  and  had  under  his  control,  assets  of 
amoani  of  *^®  testator  applicable  to  the  payment  of  the  plaintiff's  demand,  and  that  he 
a  debt  of  ^^d  handed  the  money  over  to  his  co-executors  for  the  purpose  of  satisfying 
the  teatatorthe  plaintiff,  who  had  afterwards  misapplied  the  money  by  retaining  it  to  sa- 
in eonjano  ttsfy  his  own  simple  contract  debt.  A  verdict  was  found  against  such  defend- 
tion  wiib     m,^  upon  this  plea,  subject  to  the  opinion  of  the  Court.     They  now  delivered 

eator,  to  rale  in  the  case  of  the  execotora  of  a  deceased  rector  or  vicar,  &c.  against  whom  thesoc- 
whom  be  eaasor  may  sapport  an  action  on  the  case  for  waste  and  dilapidations  permitted  by  the  de* 
had  paid  ceased;  8  Lev.  268;  2  T.  K,  687;  Wi4iet),  421;  3  Wood;  206.  207.  The  reason  assign- 
over  tbo  -  rd  in  Willes,  421,  by  Lord  Chief  Justice  WiHea,  is  the  following: — becaofe  it  isjQot  con- 
moiMjt  bat  sidered  as  a  tort  in  the  testator,  but  as  a  doty  which  he  oogbt  to  have  performed ;  and 
therefore  his  representatives,  so  far  as  he  leA  as«ets,  shail  be  eqoally  liable  as  himself.  And 
for  this  reason,  it  i^  not  contrary  to  the  rnle,  that  actio  personalis  (which  is  always  on- 
deiwtood  as  a  tort)  moritur  cum  persona."  It  is  observable,  however,  that  this  actioit 
lain  form  un  action  on  the  case  in  tort,  and  that  it  coold  not  possibly  be  framed  in  ap- 
awnpsit,  as  on  a  contract,  for  the  plaintitT  mast  be  the  succeeding,  &c.  who  cannot  be 
known  nntil  aAer  the  death  of  the  predecessor,  and  of  coarse  could  not  contract  with  him. 
Altbongh,  however,  it  was  formerly  doubted,  whether  any  action  at  law  would  lie  for  di- 
lapaidation,  even  by  a  sneceeding  rector,  &e.  against  his  predecessor,  who  bad  vacated  by 
•easion  or  otherwise;  but  it  may  now  be  tak«tn  for  granted  that  the  above  cases  in  3  Lev. 
Itc  are  law;  and  the  temporal  courts  having  once  taken  cognizance  of  such  matters,  it 
sbonld  seem  tbattbe  action  was  considered  to  be  against  the  executors  of  deceased  rector, 
Itc.  from  the  necessity  of  the  thing,  and  it  is  at  this  day  of  common  concurrence;  4  M.  &  S. 
188.  It  is  clearly  an  exception  to  the  general  rule,  that  no  action  will  lie  against  an  execu- 
tor to  which  his  testator  was  not  liable;  for  the  testator  never  can  be  liable,  inasmuch  as 
daring  his  life  there  is  no  person  that  can  sue.  For  the  same  reason,  this  action,  however 
anomalons  in  other  respects,  is  not  contrary  to  the  rule  that  actio  personafis  tnoritur 
turn  perianal  an  action  cannot  be  said  to  die,  which  never  had  nor  could  have  had  exis- 
tence. 

*  If  an  executrix  marry,  and  the  husband  claim  tbo  goods,  or  is  guilty  of  any  other 
•peciesof  devastavit,  it  will  be  a  devastavit  also  by  the  wife,  and  they  will  be  both  answer- 
aole  accordingly ;  Com.  Dig.  Admon.  D.  Cro.  Car.  51U ;  Dyer,  210.  in  marg. ;  2  Bro.  Cfa. 
Rep.  828  ;  1  Sch.  and  Lef.  257.  On  the  other  hand,  if  an  executrix  commit  a  devastavit, 
and  then  marry  the  husband,  as  well  as  the  wife,  is  chargeable  for  it  during  the  coverture  ; 
Cro.  Car.  608;  Moore,  761.  And,  where  an  executrix  marries;  and  her  husband  and  she 
admit  assets,  in  answer  to  a  bill  filed  against  them,  the  assets  become  a  debt  of  the  husband, 
in  respect  of  such  admission,  and  may  be  proved  under  a  commission  of  bankruptcy  issued 
against  him  ;   1  Scho.  &,  Lef.  173. 

In  the  courts  of  equity,  Mr.  Jeremy,  in  his  Treatise  on  Equity  Jurisdiction,  p.  160.  has 
the  following  remarks  :  if  one  of  several  executors  should  concur  with  the  rest  in  any  act  by 
which  property  should  get  into  their  possession,  and  a  breach  of  trust  should  result  there- 
from, he  would,  in  most  cases,  be  responsible  equally  with  them;  2  Bro.  C.  C.  114,  Prec. 
Cha.  178  ;  8  Atk.  584 ;  7  Ves.  198 ;  1 1  Ves.  324  •  1  Scho.  &  Lef  341  ;  1  Meriv.  712  ;  8 
Swanst.  64  ;  to  creditors,  1  P.  VVras,  248;  or  even  to  legatees  ;  2  Bro.  C.  C.  117.  This 
b  true,  no  witlistanding  his  concurrence  might  have  arisen  from  an  innocent  motive,  Lang- 
fbrd  V.  Gascoyne,  11  Ves.  833 :  or  even  from  a  false  repr«>sentation,  if  he  did  not  use  due 
diligence  to  obtain  better  information  ;  11  Ves.  252  ;  S.  C.  16  Ves.  477  ;  1  Meriv.  712  ;  8 
Swanst.  68.  A  difference  has  been  stated  to  exist  in  the  case  of  an  executor  signing  a  re- 
ceipt, where  the  relief,  in  consequence  of  a  breach  of  trust,  is  sought  by  creditors,  and 
where  it  is  sought  by  legatees,  1  P.  Wms.  241 ;  S.  C.  2  Salk  243  ;  for,  in  the  latter  case, 
it  baa  been  said,  toe  addition  of  his  namp  is  a  mere  matter  of  form,  the  act  of  receiving 
hpmg  the  iubstantial  part  of   the  tranaactiop  ;  1   P.   Wms.  243.     But  this  distinctioQ| 
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their  opinion,  and  supported  the  verdict;  and  that  the  defendant,  having  once   [  345  ] 
received  and  poi^seased  assets  of  the  testator  applicable  to  the  payment  of  thia^lHi Jn 
bond  debt,  was  responsible  for  the  application  thereof  to  that  purpose;  and  that  ■*•■■    •- 1^ 
such  application  having  been  disappointed  by  the  miscopduct  of  his  co-execu-  {he  erodi 
tors,  whom  he  employed  to  make  the  payment  in  question,  he  was  liable  for  tor,  miia^ 
the  consequences  of  such  misconduct,  as  much  as  if  the  misapplication  had  plied  it.* 
been  made  by  any  other  agent  of  a  less  accredited  and  inferior  description. 

2.  Elwellv.  Quash  and  executors.  M.  T.  1716    K.  B.   1  Stra.  ^0. 

Inthis  case  one  of  three  executors  gave  a  warrant  of  attorney  to  confess  a  B«t  a  wai^ 
judgment  against  himself  and  his  co-executors,  pursuant  to  which  a  judgment  "■*       .* 
was  entered  against  all  the  executors  of  the  goods  of  the  testator  for  the  debt  ^^I ^^ 
and  against  the  executor  who  gave  the  warrant  of  his  own  proper  goods  for  the  ofaeveral 
costs.     A  motion  was  made  to  set  this  aside.     The  Court  held  it  ill,  and  said,  ezacatoitf 
that  executors  may  plead  different  pleas,  and  thai  which  is  most  for  the  testa- dow  not 
tor's  advantage  shall  be  received.     See  Barrow  v.  Mashiler,  4  East,  430;    1  ••'"^  ^*"  «^ 
Chit.  PI.  707;  I  Roll.  Abr.  929;  1  Chit.  Rep.  708;  2  V.  &  B.  64;  3  Vea.  jun.  •*«^*««"- 
578;  Holt  N.  P.  C.  141 ;  4  Esp,  N.  P.  C.  219. 

XIII.  RELATIVE  TO  WHAT  IS  AN  ADMISSION  OF  ASSETS. 

I.  Treil  v.  Edwards.  M.  T.  1703.  K.  B.  6  Mod.  308.  j^  j^  ^^^^ 

Per  Cw,     If  an  executor  suffers  judgment  by  default,  on  executing  a  writ  ,p jg^j^a  of 
of  inquiry,  he  cannot  give  in  evidence  the  want  of  assets;  for  if  he  is  estopped  Msett,  if  an 
as  if  it  had  been  the  case  of  an  heir;  for  he  should  have  pleaded  that  he  hadeieeaior 
fully  administered,  or  specially  what  assets  he  has.     See  Irving  v.  Petei^,  3  Mff*" j»'^ 
T.  R.  685;  Shelton  v.  Hamliog,  1  Wils.  258;  Cro.  Eliz.  102;  2  Stra,   lCn5;™"|j^y 

1  Jones^  87. 

2,  Rock  v.  Leiohtox.  M.  T.  1699.  K.  B.  cited  3  T.  R.  690;  S.  C.  1  Lord 

Raym.  5B9;  S.  C.  1  Com.  87;  S.  C.  1  Salk.3l0.  S.  P.   Parker  v.  At- 

FiELD.  T.  T.  1700.  K.  B.  1  I^.  Raym.  678;  S.  C.  12  Mod.  496;  S.  6. 

1  Salk.  311. 

Mary  Rock,  against  Leighton,  late  sheriff  of  the  county  of  Salop.     Actiotf 

tfao'Jffh  neccsearv  to  he  noticed,  does  not  seem  to  have  been  approved,  2  Bro.  C.  C  117  ; 
and  the  disposition  which  appears  to  have  prevailed  to  decide  the  cnsei  of  executors  con- 
curring[,  according  to  the  particular  circumstances  of  each,  1  Eden.  R.  857  ;  S.  C.  Dirk. 
329  ;  1  P.  VVms.  Cox's  edit.  82.  note;  2  Vea.  jun.  678  ;  3  Ves.  596;  5  Yes.  331.  has 
been  strongly  condenoned  by  the  highest  authorities  ;  7  Ves.  198  ;  11  Ves.  325  ;  16  Yef. 
479  ;  1  Scho.  &  Lef.  341.  If,  however,  one  executor  should  nutually  receive  the  property, 
and  should  pay  it  over  to  another,  1  Dick.  3')6..  unless  from  necessity,  3  Ves.  596.  and  for 
the  purpose  of  transmitting  it  to  the  proper  hands  fur  its  administration,  2  Vea.  jun.  678  ;  5 
Ves.  S<1l ;  or,  if  he  should  unnecessarily  contribute  to  enable  another  to  obtain  the  possM* 
sion,  II  V  es.  333.  and  the  latter  should  commit  a  bre-ich  of  trust,  the  former  would  be 
equally  responsible.  Indeed,  it  now  seems  that,  generally,  the  liability  of  one  executor  for 
the  conduct  of  the  others  depends  upon  his  acting;  3  swanst.  64.  But  the  distinction 
which  we  have  noticed  between  the  cases  of  trustees  and  executors,  in  this  respect,  if 
thoroughly  and  irrevocably  established  as  a  general  maxim,  could  not,  it  seems,  be  inflexi- 
ble ;  for  acts  which  it  is  ordinarily  the  da:y  of  trustees  to  perform  might  be  dispensed  with; 
whilst  others,  which  do  not  usually  attach  to  executors,  might  be  rendered  neces-tary  by  the 
tnist,  or  the  nature  of  the  property.  Thus,  for  the  sake  of  example,  if  it  should  not  be  re- 
quired accord  in  "^  thereto,  that  a  trustee  should  join  in  a  receipt,  and  he  should,  nevertheless, 
think  fit  to  do  so,  he  would  make  himself  ansvirerable  thereby,  3  Bro.  C.  C.  90  ;  7  Ves. 
186 ;  and,  if  persons  sho'.ild  have  died  possessed  of  funded  property,  it  being  necessary, 
in  such  ft  case,  that  all  should  concur  in  a  transfer  (7  Ves.  197.),  the  signature  of  one  of 
them,  if  he  did  not  otherwise  interfere,  would  be  a  more  act  of  conformity  ;  H  Ves.  252  ; 
S.  C.  16  Ves.  477.  And,  it  m^iy  be  observed,  that  an  executor,  by  merely  proving  the  will, 
does  not  render  himself  liable  to  the  cunfiequencca  of  n  breach  of  trust  by  his  co-executors; 

2  Ves.  jun.  678  ;  4  Ves.  5!}«  ;   11  Vts.  333;   1  J.ic.  R.  198. 

*  But  joint  administrators  have  been  cnn.4tdered  in  a  different  light.  Their  power  arises 
not  from  the  act  of  the  deceased,  but  from  that  of  the  ordinary;  and  administration,  it  has 
been  already  stated,  is  in  the  nature  of  an  oflice.  Hence,  it  has  been  held  that,  if  granted 
to  severel  persons,  they  must  all  join  in  the  execution  of  it}  nor  shall  the  net  of  one  only  be 
binding  on  the  rest;  and  that,  therefore,  one  of  several  administrators  cannot,  like  one  of 
several  co-executors,  convey  an  interest,  or  release  a  debt,  without  the  others;  4  Born. 
£ccl.  Law,  272;  Lord  Bacon's  Tracu,  162;  1  Atk.  460.  Bat  this  distinction  has  been 
said  to  be  over-raled;  and  it  seems  to  be  bow  settled,  that  k  joiot  administrator  stands  oa 
the  same  footing,  and  is  invested  with  the  fame  powers,  as  a  eQi-«i#cirtor;  2  Vet.  tWf^ 
Toller*a  Ex.  407, 
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[  346  ]  upon  the  case  against  the  defendant,  setting  forth  that  Richard  Pugh  and  others 
And  ii  is     had  brought  an  action  of  debt  as;ainst  Mary,  as  administratrix  to  her  husband, 
an  univer    R^ck,  upon  a  bond  of  160/.  entered  into  by  him,  in  his  life-lime,  and  that  judg- 
D?e  of"law  ^^^^  ^v^9  ^^^  against  her  de  bonis,  and  thereupon  a  fi  inf'iciat  ha'incr  taken  out 
that  if  a  par  according  to  the  judgment,  and  delivered  to  the  sherili'who  levied  i!0/.  and  for 
ty  do  not     the  rest  returned  falsely,  that  she  had  wasted  the  goods  of  the  intestate,  and 
avail  him     thereupon  a  judgment  was  given  to  have  execution  against  her  de  bonis  prxh- 
■elf  of  the   p^{g^  i^fti  yg  ^cra  she  had  not  wasted  the  goods  of  the  intestate  that  were  of  the 
of  ^°loading  ^^^^^  (Jf  the  residue  of  the  debt,     tfpon  not  guilty  pleaded,  by  the  evidence,  it 
matter  in     appeared,  that  upon  a  treaty  of  marriage  with  the  intestate,  Richard  Rock, 
bar  to  the    and  the  plaintiff,  Mary,  it  was  agreed  by  articles  in  writing  that,  in  considera- 
original  ac  tion  of  150/.  which  she  brought  as  a  marriage  portion,  Richard  Rock  (if  she 
tion,  he  can  survived  him)  should  leave  her  worth  300/.  he  covenanted  with  Richard  Pyke, 
^°'^*^^°^^ J  the  brother  of  Mary,  to  pay  the  300/.  to  him  for  her  use,  if  he  departed  this 
it*eithor*in  '^^®  before  Mary.     Richard  Rock  died;  Mary  took  out  administration,  and  put 
another  ac  in  an  inventory  that  amounted  to  279/.     In  Michaelmas  term,  1694,  Richard 
tion  found   Fyke  commenced  an  action  of  debt  against  Mary  for  the  300/.  and  recovered 
ed  on  it,  or  by  ^j^i/  dicU,  and  execution  was  had  upon  the  goods  by  a  bill  of  sale  upon  a 
in  a  «etre   Jlerijacica  issued  in  Easter  term  following,  at  the  suit  of  the  executor  of  Fyke, 
jactas,       ^^^  j^^j  recovered  the  judgment.     In  Hilary  term,  1694,  Pugh,  &c.  commen- 
ced their  action  in  the  Common  Pleas  against  the  plaintiff,  Mary  Rock,  and 
she  let  judgment  go  by  default,  and  had  no  assets  above  the  279/.  mentioned 
in  the  inventory.     Lord  Holt  said:  I  was  of  opinion  that,  by  letting  judgraeot 
go  by  default  when  she  might'have  pleaded  the  judgment,  with  riens  inter  main9 
ultra  to  satisfy  that  judgment,  which  would  have  been  a  good  bar,  she  had  ta- 
citly admitted  that  she  had  assets  ultra,  and  was  concluded  by  such  her  omis- 

*  So,  where  a  defendant  pleadri  non  est  factum  testatoris,  or  a  release  to  the  testator* 
or  paynnent  by  him,  or  non  assumpsit^  assets  are  adoiitted,  Wentw.  Ex.  185,  186;  1 
Atk.  292,  294;  Robinson's  Ent.  64,  65.  3o.  where  he  pleads  jilene  adminUtravit,  and 
it  is  foond  against  him;  1  Roi.  Abr.  931.  (D)  pi.  3;  VVenlw.  Ex.  186;  Towns.  Second 
Jadgments,  69.  pi.  31.  in  Norton  y.  Harvey,  cited  in  2  Saund.  50.  which  was  adjudged  in 
K.  B.  and  affirmed  in  the  Exchequer  Chamber,  where  the  defendant  pleaded  several  jadg- 
ments obtained  against  the  testator;  and,  among  others,  a  judgment  ngninst  the  testator  and 
ORO  A.  Ri,  but  did  not  aver  that  A.  B.  died  before  the  testator;  so  that  it  did  not  appear 
that  the  defendant  was  liable  to  that  judgment,  although  ho  averred  that  he  had  assets  to  a 
small  sum;  yet,  for  this  defect,  the  plea  was  adjudged  insufficient  and  bad  in  the  whole,  and 
judgment  given  against  the  defendant  de  bonis  testatoris  generally,  and  all  the  jadgmentd 
which  were  well  pleaded  set  aside;  S.  P.  1  Salk,  8J2;  Cowp.  133;  Arg.  Sir  ThomaaPar- 
ker's  Rep.  263,  264.  the  King  v.  Dickenson. 

But,  notwithstanding  these  cases,  it  seems  to  be  contrary  to  common  sense  and  justice 
that  there  should  be  a  judgment  o^ainst  an  executor  who  has  no  assets  lo  satisfy  the 
debt  in  demand,  merely  because  his  plea  is  mispleaded,  or  one  of  the  judgments  is  false. 
It  is  certain  that  the  executor  must  ultimately  pay  out  of  his  own  pocket  the  debt  and  costs 
so  recoveied;  because  the  judgment  is,  in  law,  a  proofth.it  ho  has  assets  to  satisfy  it;  and, 
therefore,  to  a  scire  facias  on  the  judgment,  or  action  of  debt  suggesting  a  devastavit,  the 
defendant  cannot  plead  plene  ad  minis  fravit^  but  only  controvert  ihe  devastavit,  of  which 
fact  the  judgment  and  sheriff's  return  oT  nulla  bona  testatoris  are  almost  conclusive  evi- 
dence; and  judgment  will  be  against  the  defendant  de  bonis  propriis.  This  idea  is  strong- 
ly fortified  by  the  opinion  of  Lord  V'aughnn,  who,  in  delivering  the  judgment  of  the  Com- 
mon Pleas,  finds  fault  with  this  rule,  and  snys,  th  :t  the  entirety  of  the  plea,  which  is  the 
only  foundation  of  it,  is  a  spungy  reason,  and  not  sense;  for,  if  the  falsehood  or  badness 
of  the  plea  be  neither  hurtful  to  the  plaintifi\  nor  beneficial  to  tho  defendant,  why  shoold 
the  plaintiff  have  what  he  ought  not,  or  the  defendant  pay  what  he  ought  not?  Vaogh.  104, 
105.  Where,  indeed,  the  executor  pleads  beveral  judgrfients,  and  that  he  has  only  assets 
sufficient  to  satisfy  them,  if  the  plaintifT  can  falsify  any  one  of  the  judgments,  as  by  showing 
it  satisfied,  or  the  like,  he  will  be  entitled  tn  judgment  for  thp  plea  of  false,  and  the  false- 
hood detrimental  to  the  plaintiff,  and  beneficial  to  the  defendant.  For,  as  one  of  the  juds- 
ments  was  falsified,  the  executor  has  confessed  he  has  more  assets  than  will  satisfy  the  oth- 
er judgments  by  as  much  as  the  judgments  so  sati.sfied  amounts  to;  ibid.  103.  Besides, 
the  usual  pleading  is,  that  the  plaintifi'must  avoid  all  payments  pleaded  in  bar,  until  soma 
Assets  appear  remaining  in  the  executor's  hands,  and  then  the  plaintiff  is  to  have  judgment; 
ibid.  105.  The  second  judgment  pleaded  in  the  case  cited  by  Vaughan,  105.  from  tho 
Year  Book,  9  Ed.  4.  12;  S.  C.  Bio.  Double  Plea,  69.  seems  to  have  been  a  judgment  of 
assets  in  Juturo,  and  not  a  general  jadgment  de  bonis  testatoris.  So  Lord  Holt  is  repor- 
ted to  liave  said  that,  if  there  are  three  judgments  against  the  testator  of  20/.  each,  and  the  ex- 
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sion,  for  which  purpose  I  cited  the  case  of  Kilborn  and  Rack  adjudged  in  Hi- 
lary term,  1657.  It  is  true,  when  the  defendant  pleads  a  plene  adm«s/ro«tl, 
the  plaintiff  may  admit  the  plea  to  be  true,  and  pray  judgment  de  bonis  et  caUa"  [  347  ] 
lis  of  the  testator,  et  qux  ad  manus  of  the  executor  infuturo  devenirerU  adminu' 
trand^;  8  Rep.  Mary  Shepley's  case,  2  Saund.  2!26;  Neal  v.  Nelson.  But 
that  is  a  different  judgment  from  what  is  given  upon  a  nihil  dicitj  or  a  confes- 
sion of  the  action,  for  that  is  the  same  as  is  given  upon  a  plene  administravU 
pleaded;  where  there  is  a  verdict  for  the  plaintiff,  to  recover  de  bonis  leslatoris 
si  ianlum  in  manibtis  liahuil  adminislrand^  ^  from  which  none  can  infer  that,  if  he 
hath  fully  administered  before,  he  is  not  affected  by  the  judgment;  but  it  is  to 
be  considered  that,  though  it  be  found  upon  a  plene  adininiatravit  that  the  de- 
fendant hath  assets,  yet  is  the  judgment  the  same,  and  so  ought  to  be; 
for  if  the  defendant  hath  assets  in  his  hands  there  is  no  reason  to  levy  the  mo- 
ney upon  t^e  executor's  own  goods,  unless  he  hath  wasted;  and  that  being 
matter  of  fact,  it  must  appear  upon  record,  and  judgment  must  be  given  there-  [  348  | 
upon,  before  his  own  goods  can  be  aflTected.  But  if  Si  fieri  facias  de  bonis  tesla^ 
ioris  doth  issue  upon  a  judgment  had  against  the  executor  upon  a  plene  cffimt- 
nistiavii  pleaded,  if  the  goods  cannot  be  found  that  were  the  testator's;  name- 
ly, if  the  executors  will  not  expose  them  to  the  execution,  the  sheriff  may  re- 
turn a  devastavit^  it  being  found  by  verdict  that  he  had  assets.  Now  then, 
since  the  pleading  ofriens  enter  mains  would  have  been  a  good  bar  to  the  ac- 
tion (and  if  the  plaintiff  should  admit  it,  he  should  not  have  a  judgment  to  have 
a  present  execution),  yet  the  defendant  by  not  pleading  that  plea,  has  led  the 
plaintiff* to  have  a  judgment,  upon  which  a  present  execution  is  to  issue,  which 
he  could  not  have  had,  unless  the  defendant  had  assets;  and  such  an  admis- 
sion is  as  good  as  a  finding  of  a  jury  upon  a  plene  administravit.  Besides,  the 
case  of  an  executor  doth  not  in  this  case  differ  from  that  of  an  heir;  for,  if  the 
heir  let  judgment  go  by  nihil  dicii^  or  confession,  he  admits  assets.  It  is  true 
the  judgment  is  diHerent;  for  an  heir  is  chargeable  on  the  account  of  the  as- 
sets which  he  hath  in  his  own  right,  and  the  executor  is  chargeable  in  respect 
of  assets  that  he  hath  in  the  right  of  the  testator;  but  still  the  admission  of  as- 
sets is  as  much  by  a  nihil  dicit,  or  confession,  in  one  case  as  in  the  other. 

ecator  has  only  assetB  to  the  value  of  20/.  if  he  pleads  these  three  jadgments,  and  oae  of 
them  is  ill  pleaded,  or  npon  issae  joined  is  found  against  the  execntor  by  pleading  tho  three 
judgments,  it  is  an  implicit  conferaion  of  atisets  more  than  two  jadgments;  and,  thereforet 
judgment  shall  be  given  against  him  for  the  value  of  the  j  udgmeots,  to  which  Goold,  J.  a- 
gfeed;  1  Ld,  Raym.  678,  679.  There  seems,  however,  to  be  a  mistake  in  the  report  of 
chat  case.  For  a  judgment  obtained  against  the  testator  is  no  admission  of  assets  by  the 
executor,  unless  the  executor  has  admitted  assets  by  neglecting  to  plead  a  want  of  essets  ia 
bar  to  a  scire  facias  previously  sued  out  against  him  upon  the  judgment;  but  that  is  not 
the  ease  put  by  Lord  Holt.  The  executor  is  bound  to  plead  the  judgments  against  tho  tes- 
tator in  bar  of  the  action,  otherwise  it  will  be  an  admission  of  assets  to  satisfy  the  judgmente, 
2  Stra,  732.  Earle  v.  Hinton;  therefore,  it  does  not  seem  correct  to  say  that  the  pleadmge 
of  judgments,  obtained  against  the  testator,' is  an  implied  confession  of  assets  by  the  exe- 
cntor, or  that  there  should  be  a  general  judgment  against  him  for  the  whole,  when  by  the 
terms  of  the  proposition,  ho  has  no  more  assets  than  will  satisfy  one  judgment,  beeanee 
one  of  the  three  judgments  is  ill  pleaded,  or  found  to  be  false.  It  is  true  that  if  one,  or 
twenty,  judgments  be  obtained  against  the  executor  himself,  whether  by  defaolt,  or  by 
Terdict,  finding  them  on  plene  adtninistravit,  it  is  an  admission  of  assets  to  satisfy  them 
all;  1  Salk.  310;  Rock  v.  Leighton.  Therefore,  if  the  execntor  pleads  these  jadgments, 
and  one  of  them  is  found  to  be  false,  it  seems  the  plaintiflf  is  entitled  to  judgment,  tbongh 
the  plea  alleges  that  the  defendant  has  but  a  small  sum,  not  snfficient  to  satisfy  them,  for 
the  allegation  is  not  material;  1  Salk.  312.  As  the  judgments  pleaded  are  an  admission 
of  assets  to  satisfy  them  all,  if  any  of  them  be  falsified,  the  executor  does,  of  coarse,  admit 
by  bis  plea,  that  ho  has  more  assets  than  will  satisfy  the  other  judgments,  by  as  mach  is 
the  judgment  so  falsified  amounts  to.  Perhaps  therefore,  the  rule  may  be  understood  thus: 
that  if  the  executor  plead  judgments  obtamed  against  his  testator,  and  that  he  has  not  inffi- 
cient  to  satisfy  them,  if  any  one,  or  more,  of  the  judgments  be  avoided,  still  there  onght 
not  to  be  a  general  judgment  against  the  executor,  or  at  least,  not  until  so  many  are  evoi* 
ded  as  to  leave  assets  in  the  executor's  hand.  But  if  he  pleads  jadgments  obtained  against 
himself,  and  any  or  more  of  them  be  avoided,  in  that  case  there  onght  to  be  a  general  jadg- 
ment  for  the  plaintiff;  1  Wm*s  Sannders,  887.  n. 
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If,  there  3.  Erving  v.  Peters.  T.  T.  1790.  K.  B.  3  T.  R.  685. 

fore,  an  ez  "Dehi  against  the  executor  of  M  ,  upon  a  joint  and  several  bond  executed  by 
•*■'?'  I  M.  and  two  other  persons,  as  his  sureties.  The  defendant  pleaded  that  the 
whtch*ad  ^ond  was  not  the  deed  of  M.,  together  with  three  other  sep&rate  pleas  of  pay- 
mita  that  ment  at  the  day,  and  three  other  separate  pleas  of  payment  after  the  day,  by 
he  has  as  M.  and  his  sureties  respectively,  issues  being  joined  upon  those  pleas,  a  ver- 
aetfl.  which  jict  was  found  for  the  plaintiff  upon  all  the  issues.  It  was  determined  by  the 
18  found  whole  court,  that,  as  the  defendant  had  neglected  to  plead  plcne  adminislravU, 
he'^Tconclu ^^®  pleas  as  they  stood  were  an  admission  of  assets,  and  operated  as  such  in 
ded  by  the  an  action  on  the  judgment  in  that  cause  suggesting  a  devastavit. 
admission  4.  TouNG  v.  CoRDERY.  H.  T.  1819.  C.  P.  3  Moor,  66;  S.  C.  nom.  YouNO 
from  after  V.  Cawdrey.  8.  Taunt.  734. 

wards  dis  fphis  was  an  action  against  an  adminsitrator.  He  pleaded p/en«  administro' 
pnimg  that  ^pycetgy  S67L  12i?.  5d.,  and  he  gave  in  evidence  an  inventory  in  the  Ecclesi- 
acts  suffi*  astical  Court,  in  which  he  stated  that  232/.  85.  6fL,  part  of  the  whole  sum,  wai* 
ftient  to  sa  the  amount  of  certain  debts  due  to  the  deceased,  supposed  to  be  recoverable. 
tisfy  the  de  A  verdict  was  found  for  the  plaintiff  for  367/,  V2s.  bd.  A  rule  nisi  had  beea 
mancl.  obtained  to  reduce  the  verdict,  by  deducting  the  sum  of  23i2/.  8*.  6<i.  as  the 

^o,  the  in  effect  of  the  verdict  would  be  to  charge  the  defendant  with  the  present  pay- 
perate  ment  of  that  amount,  composed  of  debts  which  he  might  never  ultimately  reco- 
debts  in  an  ver,  and  for  which  ho  could  not  become  chargeable  until  they  bad  beea  re- 
inventory  ccived,  as  they  could  not  be  considered  as  assets  until  they  had  come  into  his 
given  in  by  hands.  It  was,  however,  in  showing  cause,  contended,  that  the  rule  as  to 
"*Q4q"l  *^^®®  ^^\i\s  was  clearly  laid  down  in  Shelley's  case,  1  Salk.  5296.  when  it  was 
i^ih  E  <^etermined  by  Lord  Chief  Justice  Holt,  that  all  sperate  debts  mentioned  in 
cleaiaatieal  *^®  inventory  shall  be  counted  assets  in  the  executor's  hands,  for  that  is  as 
Conrt,  is  an  >^uc^  as  to  say,  that  they  may  be  had  for  demanding,  unless  the  demand  or 
•dmisBion  refusal  be  proved.  The  Court  discharged  the  rule.  See  Bull.  N.  P.  140;  1 
of  assets.     Salk.  207;  Cro.  Eliz.  43. 

Bntaneie  5.   Hindsley  v.  Russell.  E.  T.  1810.  K.  B.  12  East,  232.  ' 

ina^tfi" i^^  '^^®  question  which  here  arose  was  whether,  on  plea  of  filcne  adminislravU ^ 
debt  isjost  pfoof  of  an  admission  by  the  executor  thai  the  debt  uasjust  and  should  be  paid 
and  shoald  as  soon  as  he  could,  was  sufficient  evidence  to  charge  defendant  with  assets, 
be  paid  as  The  Court  said,  that  the  admission  proved  was  not  sufficient.  They  said  that 
Boon  as  he   (he  admission  must  be  taken  Svith  a  rei3sonable  intendment,  for  he  could  not 

*°,'*  °***  mean  to  pledge  himself  to  commit  a  devastavit,  by  payinir  this  debt  before 
an  acknow     .1  r     u*   u  a.  y     j    f  j     b 

ledament    others  of  a  higher  nature. 

of  Msets.*  6.  Cleverley  v.  Brett.  M.  T.  1774.  K.  B.  5  T.  R.  8. 

So,  paying  The  executor  had,  in  this  case,  paid  interest  on  a  bond  due  from  the  testator^ 
interest  on  which  was  held  on  the  trial  to  be  an  admission  of  assets.  That  opinion  was 
a  bond  doe  overruled  in  this  court,  on  a  motion  for  a  new  trial,  when  it  was  thought  high- 
tor  is  not  '^  unreasonable  that,  because  the  executor  thinking  the  demand  just  had  cho- 
conclnsive  ^^^  ^^  pay  a  part  of  a  debt  out  of  his  own  pocket,  he  should  be  liable  for  the 
evidence  of  whole  debt;  or  that  because,  having  enough  to  pay  the  interest,  he  should  be 
assets.t       thereby  concluded  to  dispute  assets  for  the  principal. 

*  Nor  shall  an  executor's  merely  submitting  to  an  nwartl  amount  to  an  admission  of  as- 
sets; ibid.  5T^R.  G.  But,  if  the  executor  bind  biniFelf  by  a  personal  engagement  to  per- 
form the  award;  or,  if  his  submission  to  arbitratioabo  a  reference,  not  only  as  to  the  canse 
of  action,  but  also  of  the  question,  whether  he  has  or  has  not  assets,  and  the  arbitrator  award 
the  executor  to  pay  the  amount  of  the  plaintiff's  demand,  it  is  equivalent  to  a  determination, 
as  between  the  parties,  that  the  executor  had  assets  to  pay  the  debt.  The  defendant,  therefore 
ia-conuluded  by  the  award,  although  it  will  not  operate  as  an  admission  of  assets  in  any  other 
litigation,,  and  he  may  be  attached  for  non-payment;  1  T.  R.  691;  5T.  R.  7;  7  T.  R.  458; 
abridged  ante,  vol.  ii.  p.  119;  Pearson  v.  Ifenry,  5  T.  R.  7.  lliO;  Worihington  v.  Barlow, 
idid.  403.     A  cognovit  actionem  is  not  an  admission  of  assets;  Hob.  178. 

t  But,  although  an  executor  is,  in  general,  personally  bound  by  an  admission  of  asseta, 
express  or  implied,  as  by  the  payment  of  interest,  yet,  in  either  case,  ho  may  be  let  in  to 
show  why  it  should  not  charge  him,  as  that  the  money  was  deposited  in  the  hands  of  bankers 
who  have  failed,  or  that  hia  udrnissiou.  was  grounded  on  a  mistake;  2  Vcs.  85.  Such  admis- 
sion is  also  waived  by  the  plaintiff's  proceeding  to  an  account  of  assets,  and  procuring  a  re- 
ceiver to  be  appointed;  1  Bro.  Ch.  Ca.  481. 
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7.  Harrison  v.  Beccles.  T.  T.  1769    K.  B.  3  T,  R.  688.  [  560  | 

To  aa  action  of  assumpsit,  the  defendant  pleaded  non  assumpsit  and  p{ene«  an  exeea 
administravit.     It  was  insisted  that,  if  the  pi aintifi*  could  prove  assets  unadniir  ^*^''  pl®&^ 
nistered  to  any  small  amount,  the  plaintiff  must  have  a  verdict  for  his  whole  ^.5 /"^   . 
demand.     But  Lord  Mansfield  said,  that  the  law  was  certainly  understood  to^^^  y^^  j^ 
be  so,  and  there  are  a  hundred  cases  so  determined.     This  struck  me  as  ab-onlj  lUbla 
surd  and  wrong;  I  therefore  consulted  my  brother  Denison  and  the  other  judg-to  the  * 
es,  who  were  all  of  opinion  that  the  plaintiff  ought  not  to  recover  of  the  execu- «iroonnt  of 
tor  or  administrator  more  than  the  assets  in  his  hands.     The  plaintiff  proved  •  l**f**V 
two  notes,  which  amounted  to  80^,  and  took  a  verdict  on  the  non  assumpsit  for  ^°   "  *° 
the  sum;  and  having  proved  25i.  assets  unadministered,  he  took  a  verdict  on 
the  pleiu  adminislracU  for  that  sum,  and  judgment  quando^  &c.  for  the  residue. 

XIV.  RELATIVE  TO  THE  PRIVILEGES  OF  EXECUTORS 

AND  ADMINISTRATORS. 

(A)  Exemption  FROM  BEING  Hor.DEN  TO  BAIL.  Aogxee* 

1.  Page  v.  Price.  E.  T.  1704.  K.  B.  3  Salk.  57.  S.  B.  Boothsbt  v.  BuL-tor,  aliho' 

LER.   Sid.  63.  generallj 

p€T  Cur.     Where  an  executor  is  sued  in  an  action  of  dc/iTw/,  as  he  must  on  "empt 
the  contracts  of  his  testator,  he  shall  not  put  in  special  bail;  but  he  must,  if  |^®™  *"••*» 
sued  on  his  own  bond  nr  contract.     In  the  former  case,  the  responsibility  inci- i^Qj^gn  ^^ 
dent  to  the  office  of  executor  or  administrator  only  creates  a  liability  co-exten- bail»  if  b« 
Aive  with  the  amount  of  the  assets  in  his  possession;  but  in  the  latter  case,  the  personally 
cause  of  action  is  not  necessarily  incidental  io  his  representative  character,  to  contmct 
which  he  has  voluntarily  subjected  himself. 

2.  DuBRAY  r. .  E.  T.  1692.  K.  B.  Comb.  206;  S.  C.  Cafth.  264.  S.  P.f^' '"  ^^ 

Anon.  T.  T.  33.  Car.  2.  K.  B.  1  Vent.  355.  oTtha 

Per  Cut.     An  administrator  shall  not  be  compelled  to  fiad  special  bail  upon  JQ^inent, 

a  suggestion  of  a  dtvaslavii;  but  in  debt  upon  a  judgment,  where  a  devastavit  %jx^eti\xng 

is  actually  returned  by  the  sheriff,  he  shall.  *  devasta 

S.  FiTZwiLLiAMs  V.  MoRE.  T.  T.  1667.  K  B.  1  Lev.  245;  S.  C.  1  Sid.  368.  »i.'-*' 

On  a  scire  facias  against  defendant,  an  administrator,  on  a  devastamt  alleged,  .L. ^       J 

4ind  judgment  of  his  proper  goods,  he  brought  error.     Per  Cur,     He  must  ^J^*°j,*" 

find  bail,  as  he  is  charged  in  his  proper  goods.     It  is  not  as  in  the  case  where  ^j  -^  de^as 

an  administrator  is  charged  in  the  testator's  goods;  if  an  executor  finds  bail  in  tavtt,  who 

an  inferior  court,  and  is  removed  by  habeas  corpus,  he  shall  find  bail  in  the  su-  foand  httil 

perior  court.     See  1  Sid.  63.  368.  419;  2  Keb.  295.  371.  i"  "»  «fe 

rior  Goart, 

(B)  Exemption  from  the  payment  of  costs  when  plaintiff.!  ro«»t 

Is^   In  general.  when  the 

1.  In  case  of  a  verdict  or  nonsuit.  removed 

1.  Jenkins  v.  Plume.  M.  T.  1702.   K.  B.  S.  P.  Howard  v.  Radburn.  H.  find  it  in' 

*  But  it  is  said  that,  in  such  case,  a  judge's  order  to  hold  hlin  to  bail  must  be  obtained  be-  ^ 

fore  be  can  be  arrested;  and  the  fact  of  the  devastavit  having  been  committed  must  be  clear- 
ly established  by  a  positive  and  explicit  afIidavit,'or  proved  by  the  shorifTs  return  to  the  writ  of 
execution;  Comb.  206;  2  Bac.  Abr.  417.  The  juJ/^e,  to  whom  the  application  for  an  order 
to  hold  an  executor  or  administrator  to  bail,  under  sucii  circumstances,  must  be  fully  satisfi- 
ed, by  the  production  of  these  documents,  or  other  evidence,  that  a  devastavit  has  been  com- 
mitted:  Petersdorffon  Bail. 

t  Where  a  man  sues  as  execvtor,  the  Coart  will  reqaire  a  strong  ca^e  against  him  te 
aabject  him  to  costs,  within  the  43  Geo.  3.  c.  46.  s.  3;  Foulkes  v.  Neighbour,  1  Moore, 
21;  abridged  ante,  vol.  ii.  p.  290. 

Covenant  by  the  plaintitTas  administratrix,  on  a  breach  subsequent  to  intestate's  death, 
.and  judgment  against  her,  on  demurrer.  Held  that  she  was  not  liable  to  costs;  Tattersall 
V.  Groote,  2  B.  &  P.  253;  and  Cooke  v.  Lowers,  2  East,  396;  abridged  ante,  vol.  vii. 
p.' 440. 

Where  the  lessor  of  the  plaintiff,  having  entered  into  the  common  rule  to  pay  costs,  died 
between  the  consent  dny  and  trial,  and  the  plaintiff  was  nonsuited  on  the  merits,  held  that 
the  execotor  of  the  lessor  was  not  liable  to  pay  the  costs.  ' 

PlaintiS''s  exacators  living  oat  of  the  jurisdiction  of  the  court  may  be  eompelled  to  give 
Mcvrity  for  costs;  Chevalier  ▼.  Finnis,  1  B/&  C,  277;  S.  C.  3  Moore,  802;  ante,  tic 
CostSf  p.  14. 
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Ezeevtoiff,  T.  1745.  K.  B.  Salk.207.  Creak  v,  Pitcarne.  T.  T.  1739.  C.  P.  Ca. 

as  plaintifiii  Pr,  xbl;  S.  C.  Pr.  Reg.  1 18. 

have  in  ma  Husband  and  wife  declared  upon  an  xadthxiaim  assumpsit  against  an  execu- 
b«eii  held  ^^^y  ^^  *  cause  of  action  arising  after  testator's  death.  Upon  a  nonsuit  they 
exempted  were  held  liable  to  costs,  inasmuch  as,  although  executors,  are  in  no  case  lia- 
from  the  ble  to  costs  upon  a  nonsuit,  where  they  necessarily  sue  as  executors  and  cannot 
payment  ofbring  the  action  in  their  own  right,  yet  that,  when  the  cause  ol  action  arises 
coiU;*  they  (iiiep  the  death  of  the  testator,  or  intestate,  and  the  plaintiff  may  sue  them  in 
therefore  ^*®  ^^^^  ^^S^^y  ^^^7  ^'*^^  ^^^  ^®  exempted  from  the  payment  of  costs,  though 
liable  to  '    ^^^y  l>nng  the  action  in  their  own  right.  , 

eoatt  npoB        2.   Portman  v.  Came.  H.  T.   17^25.  K.  B.  2  Ld.  Raym.  1413;  S.  C. 
a  nonsuit.  1  Stra.  682. 

L  S52  ]  The  plaintiff  brought  an  action  of  debt  on  a  bond  as  executor;  and.  on  oyer. 
Or  verdict;  Jt  appeared  to  be  conditioned  that  the  defendant  should  not  hunt  in  any  of  the 
Be<^Mari?v  !*  .®  of  the  testator;  and  in  the  replication  a  breach  was  assigned  by  a  hunt- 
■no  in  their  ^S  ^^  ^^®  ^^^^  of  the  executor,  and  a  verdict  for  the  defendant.  And  now  the 
representa  Court  was  moved  for  costs,  because  the  hunting  was  which  the  cause  of  action 
t!To  charac  arose  in  the  time  of  the  executor,  and  was  a  matter  within  his  knowledge. 
^'»  Per  Cur,  The  cases  are  only  where  he  need  not  declare  as  executor.   But 

here  the  bond  was  the  cause  of  action,  and  he  was  obliged  to  declare  as  exe- 
cutor, and  therefore  we  must  deny  costs. 
Andwonid  3^  Cooke   v.  Lucas.  E    T.   1802.   K.  B.  2  East,  395.  S.  P.  Hollis  v. 
in  thHc  Smith.  M.  T.  1808.  K.  B.   10  East.  293.  S.  P.  Jones  v.  Jones.  K 

Uon.  were  T.   1823.  C.  P.   1  Bing.  249.   S.  P.  Goldthwayte  v.   Petrie.  E.  T. 

the  itato  1793.  K.  B,  5  T.  R.  234. 

IP«t,  of         This  was  an  application  for  the  Master  to  tax  his  costs  on  judgment,  as  ia 
the  official   case  of  a  nonsuit,  in  an  action  of  covenant  brought  by  the  plainti^s,  as  execu- 
wh'^IT'th    ^P^^^  against  the  defendant  on  his  covenant  to  furnish  materials  for  the  repara- 
poeien     *^'i^^  of  certain  premises  devised  by  the  defendant,  and  the  breach  of  covenant 
omittedl      assigned  was  in  not  furnishing  the  plaintiffs,  the  executors  of  the  lessees,  with 
those  materials,  on  a  demand  made  subsequent  to  the  lessee's  death.     Seve- 
ral cases  were  referred  by  the  defendant's  counsel.     After  adverting  to  them, 
the  counsel  said,  that  the  only  case  which  seemed  to  carry  exemption  further 
was,  that  of  Tattersall  v.  Groote,  2  B.  ^  P.  445.  in  which  case  the  adminis- 
tratrix who  declared  in  covenant  assigned  a  breach  subsequent  to  the  death  of 
her  intestate,  and  yet  was  holden  not  liable  to  the  costs  of  a  judgment  against 
her,  6n  demurrer.     But  that,  it  was  argued,  as  appeared  by  a  former  part  of 
the  same  book  (2  B.  S^  P.  131.  S.  C.  on  another  point,)  was  an  action  of  co- 
venant on  an  indenture  of  partnership  between  the  defendant  and  the  intestate, 
where  it  was  agreed  on  a  dissolution  of  the  partnership,  to  submit  all  matters 
of  diSerence  relating  thereto  to  arbitration;  and  the  breach  assigned  was,  the 
non-appointment  of  an  arbitrator  bythc[defendant  after  the  intestate's  death.  The 
ground  of  that  determination  was,  that  the  plaintiff  could  not  have  sued  in  any 
other  right  than  by  naming  herself  administratrix,  and  showing  the  covenant 
made  by  the  intestate  and  the  defendant.     But  here  the  plaintiffs  might  have 
declared  as  assignees  of  the  term  of  which  they  were  possessed  in  the  same 
manner  as  one  who  was  in  as  heir  might  sue  as  assignee  of  his  ancestor,  upon 
a  covenant  running  with  the  bond.     Sed  per  Cur.     We  do  not  think  the  dis- 
tinction attempted  to  be  drawn  is  supported  by  the  evidence  on  which  the  ar- 
gument of  the  defendant's  counsel  is  founded,  for  there  arc  ca^es  in  which  the 
plaintiffs  did,  in  no  respect,  entitle  themselves  to  maintain  their  actions,  in  con- 
sequence of  their  representative  characters,  but  would  have  been  entitled  to 
recover^  had  that  description  of  themselves  been  omitted  in  the  declaration, 

t  Tho  reason  why  an  executor,  sning  in  his  representative  chRracter,  shall  not  be  liable 
to  costs  if  he  fail  is,  because  he  is  supposed  not  to  be  cognizant  of  the  contracUt  made  by 
hia  testator;  but,  as  he  must  be  cognizant  of  all  contracts  made  b^  himself  personally* 
though  in  his  representative  charutTer,  and  as  he  might  declare  upon  them  in  his  own  right, 
there  ia  no  reason  why  he  should  be  exempt  from  costs  in  case  he  fail  in  his  action^  6 
EUiat,  412;  per  Lawrence,  J.  And,  for  a  similar  reason,  executors  or  administrator!  ara 
not  noeestarily  exempted  from  costs;  on  iotorlocatory  motions;  per  Cur.  M.  42  Geo.  9 
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ind  though  they  had  made  no  profert  of  any  probate  or  letters  of  administration; 
but  if  those  matters  had  been  omitted  here,  the  plaintiff's  declaration  would 
hate  heen  demurrable,  but  with  those  circumstances  they  show,  on  the  face  of 
the  pleading,  a  perfect  right  to  maintain  this  action,  as  the  personal  rcpresen-    I  353   | 
tatives  of  the  lessee  (or  the  breach  of  a  contract  made  with  their  testator,  and  An  ezecu 
not  with  themselves.  tor,  nonsuit 

4.  Boll  v.  Palmer.  E.  T.  1676.  K.  B.  Freem.  Rep.  424;  S.  C.  T.  Jones,  *^ '^  "  *« 

47;  S.  C.  2  Lev.  165;  S.  C.  3  Keb.  626.  643.  In  account 

An  executor  declared  in  debt  upon  an  account  made  betwixt  him  and  the  stated  be 
defendant  for  matters  betwixt  the  defendant  and  the  testator,  and  being  non-  tween  him 
suited,  the  question  was,  whether  or  no  he  should  pay  costs.     Wylde  inclined  and  the  de 
that  he  should;  for  though  the  ground  of  the  account  was  for  matters  in  the  ^^^ndant  for 
testator's  life-time,  yet,  the  account  being  made  with  himself,  must  needs  be  ™»"e«  be^ 
within  his  knowledge;  and  therefore,  if  he  brings  an  action  without  cause  o^ twiat'or anl 
such  matter,  it  is  fit  he  should  pay  costs.     But  the  other  three  judges  were  of  (jefendant, 
a  contrary  opinion.  need  not 

5.  Wilton  v.  Hamilton.  T.  T.  1799.  C.  P.  1  B.  ^  P.  445.  consequent 
Declaration   by  plaintiff  as  executor  on  a  policy  of  insurance,  effected  by  ^J^  P'^  *^***'* 

him  in  his  life-time,  and  in  which  he  was  jointly  interested  with  two  others,  g^  ^        . 
One  count  stated  that  the  testator,  in  his  life-time,  for  the  use  of  himself,  A.  qs  *execntor 
B.  and  C.  D.,  effected  the  policy,  and  that  the  ship  was  lost  during  the  life- of  R.  on  a 
time  of  the  testator.     There  were  many  counts,  statinn;  that  the  defendant  was  policy  eflec 
indebted  to  the  plaintiff,  as  executor,  for  money  paid  by  the  testator  in  his  life- f^^.^J.^- 
time  to  the  use  of  the  defendant,  and  for  money  had  and  received  by  the  de-J"    w  j"«- 
/endaot  in  the  life-time  of  the  testator  to  his  use.     The  plaintiff  was  nonsuited,  ^hich  he 
This  was  an  apph'cation  to  tax  costs  against  the  plaintiflT.  was  interest 

Per  Cur.     The  plaintiff  could  only  bring  this  action   in  the  right  of  his  tes-ed  with  C; 
tator,  and  is  therefore  not  liable  to  costs.     On  the  first  two  counts  we  may  in-*°^  ^' . 
fer,  that  the  loss  happened  in  the  life-time  of  the  testator;  and  with  regard  to'^^J^  hving 
the  money  counts,  the  promise  is  an  implication  of  law,  since  the  testator  is  nonsuited 
the  person  to  whom  the  debt  is  substantially  due.     It  nvikes  no  difference  that  it  was  held 
the  surviving  parties,  for  whose  interest  this  policy  was  made,  might  have  that  A.  was 
brought  the  action  in  their  own  names.  exempt 

6.  Zachariah  v.  Page.  H.  T.  1818.  K.  B.  I  B.  Sf  A.  386.  ^'«»"  ""^'^^ 
Plaintiff  brought  this  action  as  executor  of  one  A.  B.     A  witness  swore  that  g^  ^here 

the  testator  was  still  alive.  In  consequence  of  this  evidence  plaintiff  was  non-  plaintiff*  so 
suited.  A  rule  ru8i  had  been  obtained  that  the  defendant  should  have  his  costs,  ing  as  exe 
The  plaintiff  now  produced  an  affidavit  enumerating  facts,  from  which  he  swore  cutor,  was 
he  verily  believed  the  testator  to  be  dead.  ^  nonsuited 

Ptr  Cur,     The  rule  must  be  discharged.     Unless  it  were  proved  incontes-^?  means 
tibly  that  the  supposed  testator  was  living,  we  cannot  assent  to  this  applica-  th^t  testa 
tion;  for  it  is  possible  that  the  witness  might  not  speak  the  truth,  and  that  at  r  354  1 
this  very  moment  the  testator  may  be  dead;  and  thus  we  might  be  giving  costs  tor  was  still 
against  a  man  who  might  afler  all  be  an  actual  executor.  f'*^"*  '^^ 

Conrt  would  not  give  defendant  costs,  some  doubt  appearing  as  to  the  fact  of  his  being  still  in  existence 
7.  Barnard  v.  Higdon.  M.  T.  1819.  K.  B.  3  B.  fy  A.  213;  S.  C.  1  Chit. 

Rep.  628. 

The  plaintiffs  in  this  case  sued  as  executors  for  the  balance  of  an  account  ... 
due  to  their  testator.     It  appeared  on  the  trial  that  the  transactions,  upon  which  jr"   ^^^^^ 
the  balance  claimed  arose,  were  matters  of  account  between  the  plaintiffs  in  ^^^^q  ^y 
their  own  right,  as  partners  with  the  testator.     The  plaintiffs  were  according-  plaintiff;  a« 
]y  nonsuited.     A  rule  nisi  had  been  obtained  to  allow  the  defendant  his  costs,    executor. 

Per  Cur.     The  23  H.  8  c.  Vo.  which  gives  costs  to  a  defendant  in  such  an  was  proved 
action  as  the  present,  speaks  only  of  contracts  made  with,  or  wrongs  done  to,  ^<>  *"*«  oot 
the  plaintiff.     Now,  as  this  action  is  not  founded  on  a  contract  made  with  the  ^f  JJ^co^^ 
plaintiffs,  but  with  the  testator,  it^follows  that  the  defendant  is  not  entitled  to  between 
costs  under  that  act.  the  plaio 

tifls  in  theirown  ri^ht,  as  surviving  partners  of  the  testator,  they  were  non  suited,  but  without  coits, 

B,  Marsh  v.  Yellowly,  H.  T.  1738,  K.  B.  2  Stra.   1 106,  S.  P.  Jenkins  v. 
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Bat  where  Plume.  H.  T.  1702.  K.  B.  6  Mod,  92;  S.  C.  1  Salk.  207.  Scmb.  con- 

thecaase  of  tra.  Bull  v.  Palmer.  H.  T.  1675.  K.  B.  2  Lev.  165. 
action  aria  j^  ^^  action  by  the  executor  pf  an  attorney,  one  count  in  the  declaration 
Jath  oVthe  ^*^'  ^^^^  ^^®  testator  in  his  life-time  was  employed  by  the  defendant,  and  did 
teitator.the  t>usine8s  for  him;  but  dying  in  the  midst  of  it,  the  plaintiff  caused  the  same  to 
plaintiff  be  finished,  and  the  defendant,  in  consideration  thereof,  undertook  to  pay  &c. 
may  lae  At  the  trial  the  plaintiff  was  nonsuited.  A  motion  was  made  by  the  defendant 
thereon  in  fo^  costs.  Per  Cur.  We  are  of  opinion  that  the  plaintiff  ought  to  pay  costs, 
his  own  rpj^g  reason  why  executors  have  been  excused,  arises  from  the  words  of  the 
■hall  not  be ''^"^-  23  Hen.  8.  c.  15,  which  speaks  of  contracts  with,  or  wrongs  done  to,  the 
exeuied  plaintiff;  here  is  a  demand  for  which  the  executor  might  undoubtedly  maintain 
from  the  an  action  in  his  own  right,  and  it  falls  within  the  reason  of  paying  costs  where 
payment  of  an  executor  declares  on  a  conversion  in  his  own  time. 

coats  as  np  9    u^^e  v.  King.   E.  T.  1709.  C.   P.  1  Com."  162.   S.  P.  Coamworth  t. 
^I^*^^**  Shaftoe.  M.  T,  1722.  K.  B.  8  Mod.  109. 

press  or  im      ^^  ^^  action  of  trover,  the  plaintiff  declared  that  the  testator  was  possessed 
plied.  of  the  goods  in  question,  and  being  so  possessed  made  hie  will,  and  the  plain- 

Orintro     tiff  his  executrix,  and  died;  after  whose  death  the  goods  came  to  the  hands 
^^-  and  possession  of  the  defendant,  by  his  finding  them,  and  coverted  them  to  his 

own  use.  Not  guilty  was  pleaded,  and  the  plaintiff  was  nonsuited.  The  ques- 
tion was.  whether  the  plaintiff  ought  to  pay  costs.  The  Court  resolved  that 
the  plaintiff  should  pay  costs;  for  his  testator  died  possessed,  and  then  the 
property  and  possession  were  vested  in  his  executor,  and  the  trover  and  con- 
version by  the  defendant  was  in  his  time,  and  therefore  he  might  have  had  an 
L  ^^  1  action  in  his  own  name,  without  alleging  himself  executor. 

10,  Atkins  Administrator  of  Basset,  v.  Spence.  M.  T.  1730.  C.  P.  Ca. 

.       Prac.  61;  S.  C.  Prac.  Reg.  115.  S.  P.  Harris  v.  Hanna  H.  T.  1735; 

Ca.  Temp.  Hardw.  204.  Monkland  v.  De  Grainge.  K.  B.  cited,  2 

Tidd'sPr.  1015.  8th  edit. 

In  trover  by  an  administrator,  it  appeared  that  the  trover  was  in  the  testa* 

For  a  con    ^^^.j^  \\^q^  ^^j  tj^^  conversion  in  the  administrator's.     The  plaintiff  was  non- 

ter  tesu      suited,  and  the  qustion  was,  whether  he  should  pay  costs.     Per   Cur,     The 

t0r*s  deatM;  plaintiff  is  bound  to  pky  the  costs;  but  we  direct  that,  in  taxing  the  costs^  the 

plaintiff  should  pay  the  costs  of  the  motion. 

11.  Mason  v.  Jackson.  T.  T.  1682.  C.  P.  3  Lev.  60. 
An  executor  was  in  this  case  nonsuited.     The  form  of  action  was  trover. 
The  conversion  was  alleged  to  be  subsequent  to  testator's  demise.  The  Court 
said,  upon  an  application  that  the  plaintiff  should  pay  costs,  that  they  would 
And  altho*^  not  accede  to  it,  as  the  action  was  in  the  right  of  the  intestate,  though  the  con- 
there  are     version  was  in  his  own  time, 
ancient,  jg     Cockerill  v.  Kynaston.  E.  T.  1791.  K.  B.  4  T.  R.  277, 

Trover  by  executor:  first  count  stated  trover  and  conversion  before  death 
of  testator;  second  count  stated  conversion  afterwards;  third  count  stated  both 
trover  and  conversion  afterwards.     Plaintiff  was  nonsuited;  and  the  question 
now  raised  was.  whether  he  was  liable  to  costs. 
.        ..  Per  Cur.     Every  cause  of  action  stated  in  the  declaration  accrued  to  the 

modern  plaintiffs  in  their  representative  character;  for  though  the  conversion  be  stated 
cases,  at  va  ^^  ^^^  ^^^  ^^^^  counts  to  have  been  made  in  the  life-time  of  the  executrix,  yet 
rianee  with  it  was  a  cause  of  action  which  accrued  to  the  wife  as  executrix,  and  must  have 
the  last  appeared  so  at  the  trial.  If  the  goods,  which  were  the  subject  of  the  action, 
never  were  in  the  actual  possession  of  the  executrix,  it  was  absolutely  neces- 
sary for  her  to  declare  in  that  character;  and  if  no  demand  were  made  in  the 
life-time  of  the  testator,  it  was  necessary  to  declare  on  a  conversion  after  the 
testator's  death.  Even  on  the  third  count  we  are  not  to  conclude  that  the  ex- 
ecutrix ever  had  actual  possession  of  the  goods;  and  if  not,  they  were  not  as- 
sets till  recovered.  But  the  principle  stated  in  some  of  the  cases  cited  against 
the  rule  is  the  true  one,  that,  whether  the  conversion  happened  before  or  after 
the  testator's  death,  if  the  goods  when  recovered  would  be  assets  in  the  hands 
of  the  executrix,  she  must  sue  for  them  in  her  representative  capacity,  and  then 
)ihe  is  not  liable  to  costs. 
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13.  Bollard  v.  Spencer.   T.  T.  1797.  K.  B.  7  T.  R.  358.  [  366  ] 
Declaration  in  trover  for  goods  of  the  intestate,  of  which  the  wife  as  admtn- Yet  these 

isirairix  was  possessed^  and  which  came  to  the  defendant's  hands,  by  whom  they  ■nihoj'i'>«* 
were  converted.     The  plaintiff  was  nonsuited.     A  rule  had  been  made  abso-?*^^®      ? 
lute  to  tax  defendant  his  costs;  but  one  had  been  since  obtained  to  discharge  |)«  ggbie 
it,  on  (he  ground  that  the  administratrix  of  necessity  sued  quasi  such,  the  goods  qaent  deei 
having  never  come  to  her  possession  since  the  intestate's  dea^h,  though  thetions. 
conversion  was  in  her  time.     The  counsel  cited  the  case  of  CockioriU  v.  Ky- 
naston,  where  in  trover,  by   an  executrix,  Buller,  J.,  said  that,  if  the  goods 
which  were  the  subject  of  the  action  were  never  in  the  actual  possession  of 
the  executrix,  it  was  absolutely  necessary  for  her  to  declare  in  that  character. 
But  the  Court  discharged  the  rule  which  had  been  obtained  to  discharge 
the  former  rule;  observing  there  must  have  been  some  mistake  in  the  case  of 
Gockerill  v.  Kynaston.     Suppose  an  intestate  died  possessed  of  a  term  for 
years,  and  the  administrator,  instead  of  selling  the  term,  receives  the  rent  for 
several  years,  this  rent  is  part  of  the  assets  of  his  intestate;  and  yet,  if  any  part 
of  that  rent  be  unpaid,  the  administrator  need  not  in  an  action  to  recover  it  de- 
clare as  administrator.     In  this  case  the  action  was  brought  by  the  adminis- 
tratrix for  a  cause  of  action  arising  in  her  own  time,  and  as  he  has  failed  there 
is  no  reason  why  the  defendant  should  not  have  his  costs.  An  exeen 

14.  Grimstead  v.  Shirley.  T.  T.  1809.  C.  P.  2  Taunt.  116.  t?r  i«  tlio 
This  was  an  action  of  trover  by  plaintiff,  as  executor.     One  count  stated  a*'***^  ^^ 

finding  and  conversion  in  the  life-time  of  the  testator,  and  the  other  a  finding  nong„i^  if 
and  conversion  in  the  life-time  of  the  executor.     The  question  was,  whether  he  might 
the  executor  was  liable  to  the  payment  of  costs.  hare  raed 

Per  Cur,     There  are  various  and  contradictory  decisions  on  this  point;  but  *«"  hia  own 
the  later  authorities  are,  that  where  an  executor  may  declare  in  his  own  right  "****  ^•^ 
he  shall  be  liable  for  costs,  and  here,  as  the  executor  might  have  declared  *'*^^°nih9 
his  own  right,  he  is  liable  to  pay  the  costs.  declaration 

16.  Jones  v.  Jones.  E.  T.  \S^Z:3.  C.  P.  1  Bing.  249;  S.  C.  8  Moore,  146. 

In  a  declaration  of  assttmpsit  by  executors,  containing  fourteen  counts,  foun- Where 
ded  on  promises  by  the  defendant  to  their  testator,  it  was  alleged  in  the  fif-  therefore, 
teenth  that  the  defendant,  after  the  death  of  the  testator,  accounted  with  the  *!"*  declarn 
plaintiffs  as  executors,  concerning  other  sums  due  from  the  defendant  to  *^*®  Jj'lo**!!!!*" 
plain(iffi«,  as  executors  as  aforesaid,  and  then  unpaid;  and  that  the  defendant  ^^  p,.ofg2^^ 
being  found  in  arrear  upon  that  account,  and  indebted  to  the  plaintiffs  as  exec-  to  the  testa 
utors,  promised  them  as  executors  to^^ay.     The  plaintiffs   were  nonsuited,  tor,  and  to 
The  officer  taxed  the  defendant  his  costs.     A  rule  had  been  obtained  to  show  *!*«  pl«*" 
cause  why  the  taxation  should  not  be  reviewed,  on  the  ground  that  defendant    \   ^^^  1 
was  not  entitled  to  costs.  **^*»  *•  •* 

Per  Cur.     It  is  true  that,  in  certain  cases  where  parties  sue   as  executors,  ^^^  an'ae 
on  a  promise  made  to  their  testator  in  his  life-time,  they  cannot  be  deemed  li-coont  aut 
able  to  costs  in  case  they  fail  in  the  action;  yet  the  rule  has  been  laid  down  ed  with 
by  this  Court,  as  well  as  that  of  the  King's  Bench,  that  where  an  executor  or  them,  ai  ex 
administrator  may  declare  in  his  own  right  and  is  nonsuited  he  is  liable  to  casts.  «c°tori, 
From  the  last  count,  however,  it  appears  to  us  to  be  clear,  that  the  transac-  J^*J  concern 
lion  on  which  the  account  was  stated  arose  after  the  death  of  the  testator;  al-2g|gQmg 
though  it  might  have  been  in  his  life-time,  it  is  not  so  expressed:  and  it  is  doe  from 
therefore  too  much  for  us  to  say,  that  they  could  not  bring  an  action  in  their  the  defend 
own  right  without  naming  themselves  as  executors,  or  that  they  must  of  ne-'°*  ^^  ^^* 
cessity  sue  in  that  character.     The  defendant  was  therefore  clearly  entitled  to  If'.^*^''. 
costs.-— Rule  discharged.     See  2  Taunt.  119;   10  East,  295;  2  East,  395;  1 1  „  :,  *„!!l- 
Mod.  256;  2  Lev.    165;  2  Ld.  Raym.   1413;  5  T.  R.  234;  7  id.  358;  2  H.  edon  thT 
BI.  27T;  3  B.  8f  A.  213;  2B,SfF.  253.  faceof  the 

latter  coontthat  the  plaintiflk  might  have  sued  in  their  own  right,  defendant  had  a  right  to  hia  coitfr 
16.  Jones  v.  Willson.  M.  T.  1708-9.  K.  B.  11  Mod.  256. 

In  an  action  on  the  case  by  an  administrator,  he  declared  on  two  counts;  g^  j^^^  ^ 
one  on  a  promise  to  the  intestate  in  his  life-time,  the  other  on  a  promise  to  miniatrator 
the  plaintiff  himself,  and  named  himself  administrator  in  both.     On  the  trial  the  joins  eoinls 
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Trhich  he  plaintiff  was  nonsuited,  and  the  question  was,  whether  he  should  paj  costs. 
should  not  p^,.  Q^y  Those  iwo  counts  could  not  be  joined;  and  if  final  judgment  had 
*^BdVc^l"***  been  given,  it  ought  to  have  been  arrested .  But  it  is  a  doubt  whether  it  might 
thereby  °^^  hvive  been  madergood  by  taking  judgment  on  one  count  only;  but  as  the 
nonsuited,  case  stands  at  present,  the  plalntiii  must  pay  costs,  because  the  nonsuit  extends 
he  must  to  the  whole.  See  4  T.  R.  347;  3  T.  K.  659;  2  Stra.  11271;  1  Wils.  171;  3 
pay  coats.     Lev.  60. 

17.  Comber  v.  Hardcastle.  E.  T.  1802.  C.  P.  3  B.  &  P.  115. 
So,  an  exo  Plaintiff  sued  as  administrator,  upon  a  contract  made  with  his  intestate,  and 
necoMarHy  assigned  by  the  plaintiff  to  J.  S.,  for  whose  benefit  the  action  was  brought.  It 
suing  in  his  ^PP^^^ed  that  the  contract  had  been  annulled  with  the  privity  both  of  the  plaia- 
representa  tiff  and  J.  S.,  and  that  the  former  was  indemnified  by  the  latter.  A  verdict 
livecharac  was  found  for  the  defendant.  A  rule  had  been  obtained  to  show  cause  why 
ter,  will  be  jj  should  not  be  referred  to  the  prothonotary  to  tax  the  defendant's  costs  in  the 
pay^osu  V^^"^®"  "^^''  ^"*'*  ^*  *^  clear  that,  where  an  executor  or  administrator  necea- 
he  has  been  s^"ly  sues  as  such,  he  is  not  hable  for  costs;  and  yet  it  has  been  holden  that, 
guihy  of  where  an  executor  or  administrator  is  guilty  of  misbehaviour,  he  shall  pay 
fraud,  or  costs;  as  where  he  suffers  himself  to  be  non-prossed;  Lamley  v.  Nicholls,  Ca. 
otherwiM  Pr.  14;  Hawes  v.  Saunders,  3  Burr.  1584;  and  Higgs  v.  Warry,  6  T.  R. 
Slab  h°  ^^^'  ^°»  where  he  has  knowingly  brought  a  wrong  action,  or  otherwise  beeo 
viour.  g"*'ty  of  ^  wilful  default,  he  shall  pay  costs  upon  a  discontinuance;  Haydoa 

v.  Norton,  Ca   Pr.  79;  Barnes,  169.  edit.  3;  S.  C.  Harris  v.  Jones,  3  Banr. 
1451;   1  Blac.  151 ;  4  Burr.  1927;  or  for  not  proceeding  to  trial  according  to 
notice;  Anon.  7  Mod.  98.  118;  Elwes  v.  Macata,  2  Ld.  Raym.  865;   1  Salk. 
314;  S.  C.  Ogle  v.  Moffatt,  Barnes,  133.  3d  edit*     Then,  if  the  courts  have 
so  far  got  the  better  of  the  statute  as4o  make  executors  and  administrators 
pay  costs  in  these  cases,  we  see  no  reason  why  an  administrator  should  not 
pay  them,  where  he  brings  an  action  contrary  to  his  own  agreement. 
18.  Shaw  v.  Mansfield.  M.  T.  1819.  Exch.  7  Price,  709. 
The  plaintiff  in  thi^s  case,  sued  as  executor,  but  not  having  proceeded  to  tri- 
al, judgment  as  in  case  of  a  nonsuit  had  been  entered  up.     An  application  was 
r  358  1  "^^  tnade  by  defendant  for  the  costs  of  the  cause  under  the  following  circum- 
And  where  stances.     The  plaintiff  had   been,  appointed  executor  undej   a  former  wilt, 
a  testator     which  the  testator  afterwards  revoked,  and  had  obtained  probate  surreptitious- 
■arrepti       ly  of  the  first  will.     This  first  will  was  soon  afterwards  annulled  by  the  Pre- 
tiously  ob    rogative  Court,  who  also  revoked  the   probate  on  the  ground  after  the  com- 
tains  pro      mencement  of  the  actit)n.     It  was  argued  that  it  would  be  contrary  to  the  pol- 
insoV  the     '^^  of  the  rule  of  law  to  charge  with  costs  a  party  who  sued  in  a  represents- 
existence  of^^^^  character  on  account  of  the  subsequent  revocation  of  his  authority,  which 
a  aabse        revocation  might  have  been  founded  on  reasons  of  which  he  had  no  knowledge 
qneoi  will,  and  over  which  he  had  no  controul. 

and  com  Sedper  Cur.     The  general  immunity  which  executors  enjoy  as  plaintifis, 

f^^lQ^^UQ    i"  being  exempt  from  the  payment  of  costs,  proceeds  upon  the  presumption 
18  not  with  ^^^^  the  executor  is  unacquainted    with  the  transactions  of  his  testator,  and 
in  the  gene  upo«  the  ground  that  it  would  be  an  unreasonable  exercise  of  the  discretioQ 
ral  rule  ex   of  the  court  to  render  the  executor  responsible  for  any  infirmity  in  claims  as 
*™P^'"J       ^o  '^6  validity  of  which  ho  had  no  knowledge.     But  where  an  executor  being 
plainiifla  ex  plaintiff  is  guilty  even  oUoches^  or  wilful  delay  in  the  progress  of  a  cause,  he 
fiom  the      n^"9t  P^y  costs,  aforliori^  where  he  is  not  merely  guilty  of  misconduct  in  the 
payment  of  progress  of  the  cause,' but  is  from  the  very  beginning   culpable  in  the  corn- 
costs,  mencement  of  it,  he  ought  to  be  liable  to  costs.     It  would  therefore,  be   ab- 
surd to  include  the  present  plaintiff,  who  fraudulently  and  susreptitiously  ob- 
tained probate,  knowing  of  the  existence  of  a  subsequent  will,  in  a  construct- 
ive exemption  that  was  intended  only  to  apply  to  persons  bona  fide  promoting 
claims  in  auter  droif^   which  they   believed   to  be  just.     See  Willes,  316;  4 
Burr.  19^27;  2  H.  Bl.  277,-  2  Eist,  395;  Str.  33;  7  Mod.  98;  1  B.  Be  A.  386. 

2.   Ill  case  of  non  pros  discontinuance y  8^'c. 
1.  HiOGs  V.  Warry.  E.  T-  1796.  K.  B.  6  T.  R.  654.   S.  P.  Anox.  H.  T. 

1817.  K.  B.   1  Chit.  Rep.  629.  n. 
Defendant  had  demurred  to  plaintiff's  declaration^  because  it  did  not  appear 
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bj  whom  the  letters  of  adroiiiiatration  were  granted.     Judgment   of  nan  prog    [  359  ] 
had  been  signed  against  the  plaintiff,  ho  not  having  joined  in  demurrer.     A  Executor*! 
rule  had  been  obtained   to  show  cause  why  so  much  of  the  judgment  of  non  p'ainti(& 
jyro8  as  related  to  the  allowance  of  costs  to  the  defend<ant  should  not  be  vacated.  ^^^    "^ 

Per  Cur,     The  rule  must  be  discharged.    Where  an  executor  fails  in  prov- ^j^  :,, j-     ' 
ing  his  case  at  J^tsi  Prius,  he  is  excused  paying  costs,  because  he  is  not  sup-  meot  of 
posed  to  know  with  certainty  the  situation  of  his  testator,  but  here  the  admin- non  j9ro«. 
istratrix  herself  made  a  mistake,  and  therefore  she  ought  to  pay  the  costs  of  it. 
2.   Hawes,  executrix,  v.  Saunders.     M.  T.    1764.   K.  B.  3  Burr.  1584.    ..  ^J?^*"®' 

The  question  was,  "  whether  an  executor  shall  pay  costs  upon  a  judgment  ^^  execator 
of  non  pros.     In  this  case  the  executor  brought  an  action,  and  was  non  pros-  ivas  non 
Bcd  for  not  declaring  in  time.     Per  Cur,     The  case  of  a  non  pros  and  that  of  pro«sed  Toi* 
a  discontinuance  di^er.     The  former  arises  from  the  executor's  non   delay,  1™°^  declar 
and  therefore  is  similar  to  the  case  of  his  not  going  on  to  trial  according  to  his  *"8  »<»  due 
notice.     The  privilege  of  executors  is  too  great  already.     They  ought  to  be  JJIm  *de* 
properly  informed  before  they  bring  actions.     The  distinction  made  between  creed  to 
a  discontinuance  and  a  non  pros  is  a  very  good  one  ;  it  is  very  reasonable  that  pay  costi. 
the  executor  should  pay  costs  in  the  present  case. 

See  Hay  worth  v.  David,  Cro.  Jac.  229;    Caves  v.  Mocato,    1  Salk.  314; 
Baynham  v.  Matthews,  2  Stra.  781 ;  2  H.  Bl.  277.  And  an  ex 

3.  Harris  V.  Jo.NEs.    H.  T.   1764.  K.  B.  3  Burr.    1451;    1  Blac.  481.   n.5?«'<»^»'* 

S.  P.  Hale  V.  NoRTo.s.    M.  T.   1732.  C.  P.    Prac.  Reg.    157.    S.  P.  jJj^JiL^*;;^" 
Melhuish  v.  Maunder.  M.  T.  1805.  C.  P.  2  N.  R.  72.  tion,  shall 

A  question  was  here  made  whether  an  executor  should  be  permitted  to  dis-  pay  costs, 
continue  without  payment  of  costs.  wher^  he 

Per  Cut.     The  giving  an  executor  leave  to  discontinue  is  a  matter  of  dis- ^'**  **"**^j 
cretion  in  the  Court.     We  cannot  give  him  such  leave,  in  any  case  where  he  I"*  ^        * 
has  knowingly  brought  his  action  wrong,  unless  he  will  consent  to  pay  costs. 
See2  H.  Bl.  277;  Bull.  N.  P.  352;  3  B.  &  P.  117. 

4.  Bex.xet  V.  CoKER.    M.  T.   1766.    K.  B.  4  Burr.  1927.  S.  P.  BaynhaM 

V,  Matthews.  T.  T.   1730,  K.  B.  2  Stra.  877.  S.  P.  Wright  v.  Jones, 

tt  T.  1805.  K.  B.  2  Smith's  Rep.  260.  S.  P.  Chit.  Rep.  629.  n.  .  gg^  -. 

A  motion  was  made  on  behalf  of  the  plaintiff,  an  administrator,  for  leave  to  Qq^  \^^^  ^ 
discontinue,  without  payment  of  costs.     It  appeared  that  this  was  an  action  eiecatordd 
upon  a  bond  against  an  heir;  and  when  it  came  down  to  trial,  the  plaintiff  first  not  clearly 
discovered  "  that*the  estate  had  been  conveyed,"  and  was  then  satisfied  *'  that  hnng  an  ad 
there  was  a  deed  of  conveyance  which  would  be   produced  at  the  trial."  J*?"  **7™** 
Whereupon  he  withdrew  the  record,  and  now  desired  to  discontinue,  which  ^^^^  jj^*^^ 
was  opposed  on  behalf  of  the  defendant,   without  paying  costs.     Hawes  v.  i^ave  to 
Saunders,  3  Burr.  1584.  was  cited  to  show  that  an  executor  shall  pay  costs  for  difteontinnfl 
not  going  on  to  trial,  afler  having  given  notice  of  trial.  without 

Per  Cur,  This  may  be  reasonable  where  the  executor  may  probably  bring  t>*J™*«rt  «» 
another  action.  But  here  he  will  be  bound  not  to  bring  another  action.  The  *^* 
defendant  has  saved  all  the  fees  of  court,  which  he  must  have  paid  if 
there  had  been  a  verdict.  It  is  not  in  all  cases,  that  an  executor  shall  discon- 
tinue without  paying  costs;  for  if  it  is  plainly  his  own  fault  he  shall  not  have 
such  leave .  So,  in  case  of  not  going  on  to  trial,  if  it  is  his  own  lokchesy  he  shall 
pay  costs.  Therefore  the  <)uestion  is  laches  or  delay,  "  or  whether  it  be  a  fair 
transaction."  Now  this  was  fair  and  candid.  The  plaintifT  has  done  better 
for  the  defendant  than  if  he  had  gone  on  to  trial:  he  discovered  he  was  in  the 
wrong  ;  and,  as  soon  as  he  knew  it,  he  desisted.  Therefore  we  grant  the 
motion  ^'  to  discontinue  without  payment  of  costS/"  But  the  plaintiff  must 
not  bring  any  new  action  without  leave  of  the  court.  ^^^  ^^^ 

5.  GooDwi.-^  V.  Hilton.  M.  T.    1701.  K.  B.  7  Mod.  98.    S.  P.  An'on.  M.  ezeeator 

T.   1701.  K.  B.   1.1  id.  223;  S.  C.  Salk.  39.  do  not  pfo^ 

Per  Cur^     An  executor  shall  pay  costs  for  not  proceeding  to  trial.  ceedtotrial 

3.  In  case  of  an  order  madp  on  testator  or  intestate  to  pay  costs.  according 

Thornton  v.  Hayes.  E.  T.    1735.  C.  P.  Prac.  Rep.  1181.  he^yr' 

The  plaintiff  by  rule  of  court  was  to  pay  the  defendant  certain  costs;  the  ^^i,, 
VOL.  IX.  30 
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If  plaintiff  defendant  died  before  they  were  paid;  the  defendant's  administratrix  gave  a 
ifl  ordered  Jotter  of  attorney  to  a  third  person  to  demand  those  costs,  who  accordingly  did 
by  role  of  j^n^jj^^j  jhg  costs,  and  the  plaintilT  refused  to  pay  them,  but  upon  affidavit  of 
Mv'defend  ^^^  demand  and  refusal,  and  that  the  letters  of  administration  and  letter  of  at- 
?nt  hia  torney  were  showed  to  the  plaintifl'at  the  time  of  the  demancT,  the  Court  gran- 
eosu,  and    ted  an  attachment  against  him. 

the  former                          2wd.  In  actions  of  waste,  ^'c*     3rd.  In  scire  facias.lf 
dies  prior  

Ihe^adS  XII.  RELATIVE  TO  A  DEVASTAVIT. 

tratoris  i-^)  What  amounts  TO. 

Kable.  1.  Giles  and  another  v.  Dysox  and  anothcr.  E.  T.   1815.  K.  B.  1  Stark. 

[  361  1  N.  P.  3*2. 

An  execn  Jq  an  action  against  administrators,  it  appeared  upon  the  prodaction  of  the 
tor  may  inventory  delivered  into  the  Ecclesiastical  Court,  that  a  portion  of  the  money 
devastc^  laid  out  had  been  expended  for  necessaries,  and  schooling  of  the  intestate's 
vit  by  mak  children,  subsequent  to  their  fiither's  decease. 

log  disburse  Per  Lord  Ellenborough,  C.  J.  I  am  of  opinian  that  such  charges  are  itt- 
ments  in      admissible  as  against  creditors^. 

inc    &c.  of      *  ^y  *he  8  &  9  W.  H  c.  11.  it  is  enricted  that,  ir>  all  actions  of  waste  and  actions  of  debt, 
an  intes'        upon  the  statute  for  not  scttinir  foyth  tilhos,  wherein  the  j^^itigle  value  or  damage  R>und  by 
tata*s  cbil    ^l'®  J"'*y  ^^^^*  not  exceed  the  sum  of  twenty  nohles  ;  and  in  all  sui's  upon  any  writ  or  writs 
dren  subsv  ^^  scire  facias,  and  suits  upon  prohih.lion,  the  plaintifTolUuinina:  judj^mcnt  or  any  award  mC 
aaentlv  to    execution  aftpr  plea  pleaded,  or  demurrer  joined  therein,  shall  likewise  recover  bis  costs  of 
his  de  ^^^^  '  '^"^*  '^  ^''*^  plaintiff  shnll  hecome  nansuiied,'or  suffer  a  discontinuance,  or  a  verdict 

A  Fhall  pass  a^.iinsl  h;m,  the  dpfendstnt  thall  lecover  his  co.-fs,  and  have   execution  for  A» 

satnc  l)y  capiis  ad  sAtisfacrcn Jum,  fieri  f.ici.'s,  or  elegit,  witli  a  proviso,  sec.  5.;  and  seel 
Stra-  1"*'^;  *^  Fast,  ^^^2.  that  nothing  therein  containtd  shnil  h'\  construed  to  alter  the  law* 
in  hcing  as  to  pxec-utors  or  a(lmiu!st^ilto^^-,  i:i  such  ci.-cs  where  tliey  were  nal  then  liable  la 
die  paymcnl  of  costs  of  suit. 

\  No  dainaues  are  rccovcrabh;  in  scire  facias  for  delay  of  execution,  ^  Burr  1791  ;  ami 
the  parties  were,  conscjquenlly,  not  entitleri  to  costs,  until  the  stat.  8  &9  W.  3.  c.  11.  s.  3. 
by  which  it  isennrted  .hat,  in  ail  suits  upon  any  writ  or  writs  of  scire  facias,  the  plaintifT ob- 
taining an  award  of  execution  after  p'on  pleaded,  or  demurrer  joim-d  therein  shall  fecover 
his  cost  of  suit;  and,  if  tho  pl;iintiff  shall  become  nonsuit,  or  suffer  a  discontinuance,  or  a 
verdict  shall  pass  against  him,  the  defendant  shall  recover  his  costs,  and  have  execution  for 
the  same  by  capias  ad  satisfnciendam,  fieri  facias,  or  eligit,  with  a  proviso  that  the  btatuttt- 
shall  not  extend  to  executors  or  administrntors  ;   1  Stra.  188  ;  3  East,  202. 

t'  So,  an  executor  may  incur  this  charge  in  a  variety  of  modes,  not  only  by  plain  anJ 
palpable  acts  of  abase,  as  giving  away,  embezzling,  or  consuming,  the  property,  without 
regard  to  debts  or  legacies  ;  hut  also  by  niisapplyin*^  it  in  extravagant  expenses  in  tbe  fiin- 
oral ;  in  the  payment  of  debts  out  of  their  legal'  order,  to  tlie  prejudice  of  such  as  are  so- 
■**•  ■  perior  ;  or  by  an  assent  to,  or  payment  of  a  legacy,  when  there  is  not  a  food  sufficient  (me 
Creditors  ;  Off.  Ex.  158.  So,  if  the  executor  release  or  cancel  a  bond  due  to  the  testator, 
or  deliver  it  to  the  obligor,  this  shall  charge  him  to  the  amoimt  of  the  debt,  whether,  iir 
point  of  fact,  he  received  it  or  not ;  Off.  Ex.  159  ;  1  Nels.  Abr.  262.  If  he  release  a 
eause  of  action  accrued  in  right  of  the  testator,  whether  before  or  subsequently  to*  tbe  ttes* 
tator's  death,  thb  will  also  be  a  devastavit;  Off.  Ex.71.  159;  Chandler  t.  Thompsonr 
Hob.  266;  And.,l'Jd  ;.  Brightman  v.  Knightly,  Cro.  Eliz.  43.  If  he  submit  to  arbitration 
a  debt  or  any  other  demand,  he  may  be  entitled  to  in  right  of  the  testator,  and  the  arbkra^ 
tor  do  not  award  him  a  recompense  to  the  full  value,  this,  as  being  his  own  voluntary  act, 
sllall  bind  biR»  to  answer  the  difference  ;  Off.  Ex.  71.  1.59,  160  ;   Anon.  3.  Leon.  51 » 

If  an  executor  appoint  an  agent  to  collect  the  testator's  effects,  and  the  agent  embezzle^ 
them,  it  shiill  be  n  devastavit  by  the  executor;  6  Mod.  03.  If  a  term  he  assigned  by  an  exe- 
cutor,  in  trust  to  attend  an  inheritance,  it  shall,  in  equity,  follow  all  the  estates  created  out 
of  such  inheritance  and  all  the  incumbrances  subsisting  upon  it ;  but  as,  by  such  ass^n> 
merit,  the  t^rm  ceases  to  be  assets  at  law,  the  executor  shall  be  responsible  to  tlie  creditors 
for  a  devastavit ;  3  P.  Wms.  330;  1  Terra.  Rep.  763.  If  an  executor  retaki  money  in 
his  hands  for  any  length  of  time,  which,  by  application  to  the  Court  of  Chancery,  or  by  vest' 
ing  in  the  funds,  he  might  have  made  productive,  he  shall  be  charged  with  interest  upon  it  ; 
2  Fonb.  2nd  edit.  184.  note  p.  ;  Bird  v.  Lockcy,  2  Vein.  744  ;  Perkins  v.  Buynton,  1  Bro» 
Ch.  Rej>.  375.  If  he  sell  the  testator's  goods  at  an  undervalue,  although  it  be  an  appraised 
value.  Off.  Ex.  15S  ;  or,  if  he  delay  disposing  of  them,  by  which  tlnjy  nre  injured,  lie  i» 
p«rion;dIy  bound  to  make  a  conif)easation  ;  6  Mod.  li^l,  1>2.  If  he  oniittoscll  the  goods 
at  their  flill  price,  and  afuuw:ir<ls  th'jy  are  taken  out  of  his  hands,  ho  shall  be  liable  to  the 
extent  of  the  value  of  ilie  goods,  and  not  merely  to  wliat  he  recovers  in  damages  ;  for 
there  was  a  default  on  his  part  ;  id.  But  if,  without  any  imputation  on  him,  tlie  goods  are 
taken  out  of  bis  possession,  although  ho  recover  not  such  damages  as  the  goods  were  real- 


»- 


EXECUTORS,  Sfc— Devastavit  by, 

2.  NoRDEN  V.  Levex.  M.  T.   1676.  K.  B.  Freem.  Rep.  442;  S.  C.  2  Ley.    f  ^62  "J 

189:  T.  Jon.  88;  3  Keb.  597.  A  stranger 

'  .  '  who  M» 

A  stranger  having  possessed  himself  of  part   of  the  intestate's  estate,  the  goods  of  ia 

administrator  entered  into  articles  with  him,   that  he  should  have  the  goods,  testate  id 
and  that  he  should  pay  such  and  such  sums  of  money:  the  money  was  not  paid  ^.**  P^**^ 
at  the  time,  and  the  administrator  sued  him  and  put  him  in  prison,  but  could  ?*^°  enteii 
never  get  the   money  of  him.     The  question  was,  whether  or  no  this  should  ^^f  ^-,.^5 
be  chargeable  to  the  plaintiff,  as  thoui^h  this  had   been  assets   in  his  hands,  ment  with 
though  he  never   had  the  goods  in  his  hands,  nor  did  ever  receive  the  money  the  adminia 
for  them?     It   was  argued  that  he  should  not;  as  the  administrator  had  done  t™^'  <o 
that,  which  probably  was  for  the  advantage  of  the  intestate's  estate;  for  where- P*7  *  *^"'  - 
as,  before  it  was  a  thing  in  action   and  uncertain,  now  he  hath  reduced  it  to  QnioneT  aad 
certain  debt  due  by  deed;  as  if  an  administrator  should  take  a  bond  for  a  debt  retain  the 
due  by  deed  that  was  due  before  by  contract  only,  or  a  judgment  for  an  obli- goods;  it 
gation,  though  he  never  had  any  part  of  it,  yet  it  would  be  unreasonable  to  would 
charge  him   as  for  a  devastavit.     But  the  Court  doubted  of  it;  for  they  said, "?®"  *^*. 
this  was  tantamount  to  a  sale  of  the  goods,  in  which  case  the  administrator  trtior  S**"* 
shall  be  charged,  though  he  never  received  the  money.  ehargea 

3.  Anon.  E.  T.    1700.  K.  B-  3  Salk.  126.  bleaafora 

Per  Cur,     If  an  executor  pay  money  in  discharge  of  an  usurious  bond,  or  q*^^***^**' 
nny  other  usurious  contract,  entered  into  by  the  testator,  he  is  guilty  of  a  ^«- ecntor^paV 
vastavH.  money  ia 

4.  Seaman  v.  Del.  H.  T.   IG7I.  K.  B.  2  Lev.  40;  S.  C.  2  Keb.  860.      discharge 

An  executor  delayed  the  payment  of  a  debt  payable  on  demand  with  inter- ^faa  nsaii 
est,  and  suffered  judgment  for  principle  and  interest,  incurred  after  the  testa- ••?  «*li« 
tor's  death.  The  Court  adjudged  him  guilty  of  a  devastavit,  unless  he  could  .  L  3"*^ 
show  that  the  assets  were  insufficient  to  discharge  the  debt  immediately.  cirtor*niaT*  ' 

See  1  Cox,  134.  1^  oven  m 

Tolved  iffv  the  consequences  of  a  devastavit  by  acts  of  careless  administration. 
5.  Hayward  v.  Kinsey.  M.  T.   1700.   K.  B.   12  Mod.  573.  HeahalMs 

Per  Cur,     Suppose  an  intestate,  upon  an  action  brought,  die  within  six  ^'^^  ■?•" 
jears,  so  as  the  administrator  have  convenient  time  to  bring  the  action  within  "^^J?  ^ 
Che  sLx  years,  and  he  does  not  do  so,  but  brings  it  after  the  six  years,  he  is  g^erable,  if 
guilty  of  a  devastavit,  by  delaying 

to  commence  an  action,  he  has  enabled  a  creditor  of  testator  lo  avail  him  self  of  the  «tatiite  of  UmiUtiont* 
6.   Brooking  v.  Jennings.  E.  T.   1674.  C.  P.  Freem.   Rep.    149;  S.  C.  1 

Mod.  171.  S.  P.  Anon.  M.  T.   I6B6.  K.  B.    1  Show.  492.  But  it  is  no 

The  judges  held,  in  this  case,  that  there  could  be  no  dci^asiavU,  though  leg- ©"o*' .'®  P*7 
acies  were  paid  before  debts  upon  bond,  provided  the  estate  of  the  testator  |.®^*®^^|^ 
was  sufficient  to  pay  all.  ^hen  the* 

ly  worth,  he  shall  bo  re-ponsible  n)r  no  more  llian  he  recovers  ;  id.  If  the  goods  be  pe-  e«tftt«  *?  "*' 
ri&hable,  and,  on  his  part,  ilicre  has  boon  ncillior  ne/rlect  in  keeping  thcin,  nor  dr!ay  in  sell-  ficient  for 
inff  them,  in  case  tliey  are  impaired,  ho  sliill  no!  answer  for  llieir  first  value,  but  only  for  all. 
what  they  were  worth  at  the  time  of  tbc  sale.  Yet,  if  the  goods  be  taken  out  of  hi.«  possea- 
•ion,  he  must  sue  the  party  taking  tbem,  that  he  may  exempt  bimFelffroni  any  greater  claim 
than  the  damages  he  shall  recover,  die.  In  case  of  an  executor's  investing  money  in  the 
funds,  and  appropriatinn:  the  same,  be  shall  not  be  nnswcrablo  for  thclossby  a  fidl  of  stocks; 
«  Fonbl.  2nd  cdii.  LSI  :  3  Bro.  Ch.  Rep.  147.  433;  2  Bro.  Ch.  Rep,  231.  Nor,  as  k 
aeems.  shall  he  be  so  liable,  although  witho  it  thn  indemnity  of  a  decree  he  lend  money  oo  a 
real  security,  which  at  tlie  time  there  was  no  r^-ason  to  suspect  1  P.  Wma.  141.  An  exe- 
cutor has  also  an  honest  discretion  to  call  in  a  debt  bearing  interest,  if  he  conceive  it  to  be 
Id  hazard  ;  2  Fonbl.  2bJ  edit.  186.  note  q.  ,  Newton  v.  Bennct,  1  Bro.  Ch.  Rep.  861  ;  sed 
vide  Anon.  Mosd.  98.  If  an  executor  merely  gives  n  receipt  for  so  much  due  on  a  bond  as 
fce  in  fact  receives,  he  shall  not  be  chirged  with  a  devastavit  for  the  residue;  Com.  Dig. 
Admin.  1,2;  Off.  Ex.  169.  Nor,  if  the  executor  compound  nn  action  of  trover  for  the 
goods  of  the  testator,  and  take  a  bund  for  the  money  payable  at  a  future  day,  does  that  act 
necessarily  amount  to  a  devastavit,  as  the  money  for  wliich  ilie  bond  is  taken  is  assets  im- 
mediately ;  2  Lev.  189.  But  he  ijhall  be  charged,  in  case  there  be  a  failure  in  the  payment 
of  it.  If  there  be  arrears  of  rent  on  a  lease,  and,  on'tlie  tenant's  becoming  insolvent,  the 
eiecator  release  the  arrears,  and  give  him  a  sum  of  money  to  quit  possession,  In  cabo  ha 
appear  thus  to  have  acted  for  the  bonefiof  the  estate,  he  shall  be  allowed  both  ;  3  P.  Wms. 
381 ;  Toil.  Ex.  Ch.  ix. 
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So,  aiftza  7.  Webster  v.  Spencer.  H.  T.  1820.  K.  B.  3  B.  &  A.  360, 

entor  lend  p^,.  Q^^f.  There  may  be  many  cases  in  which  it  is  the  duty  of  an  executor 
ing  oat  his  ^^  j^^j  ^^^  money  belonging  to  the  testator.  Suppose  he  has  in  his  hands  a 
jgtoney  not  ^^^  which  will  not  be  called  for  till  a  distant  period,  is  it  to  lie  idle  during  all 
wanted  for  that  time?  It  seems  to  us  that  upon  this  subject  the  executor  should  be  allow- 
tbe  immedi  ed  to  exercise  a  fair  and  honest  discretion;  and  that  if  he  does  so,  he  cannot  be 

ate  porpos  guilty  of  a  devaatarit. 

M  of  the      °      "^ 

will,  is  not  8.  Merchant  v.  Driver.  M.  T.  1669,  K.  B.  1  Saund.  308;  S.  C.  1  Vent. 

guilty  of  a  20;   1  Sid.  412;  2  Keb.  488. 

devastavit  j^  {]^\^  g^se  it  was  admitted  that  an  executor  may  sell,  clainr,  convert,  and 
Wor  IS  a  dispose  to  his  own  use,  and  yet  not  commit  any  waste,  or  make  any  devcuilavil; 
ofthecoods^^^  he  may  pay  debts  upon  judgment  or  otherwise,  to  the  value  of  all  the  goods 
of  the  testa  with  his  own  money,  and  then  he  may  effectually  dispose  of  the  goods  as  he 
tor  to  bis  pleases,  and  it  is  not  any  devastavit  whereby  to  subject  him  to  pay  the  plain^' 
own  use  a   tiff's  debts  de  bonis  proprits, 

deTastavit,  jf  jj^  pay  debt^  of  the  testator  to  the  value  with  his  own  money, 
r   364  I 
Norishe  9-  Wheatley  v.  Lane.  M.  T.   1668.  K.  B.   I  Saund.  216. 

■o  liable,  if  From  the  report  of  this  case  it  may  be  stated  that,  if  the  executor  pay  debts 
he  pay  a  of  an  inferior  nature  to  the  valAe  of  the  assets,  yet  it  will  change  the  property 
debt  out  of  of  the  assets,  and  they  will  not  remain  as  against  a  creditor  of  a  debt  of  a  su- 
Du  se^oth  P®'''*^''  degree,  in  the  same  plight  as  they  were  before,  or  be  liable  to  be  seized 
amount  of  ^^  execution  inspccic  at  such  creditor's  suit  as  the  goods  of  the  testator. 

thetcata  jq  Witteroxg  v.  Bi.ayny.  T.  T.  1673.  C.  P.  Freem.  Rep.  110;  S.  C. 
ThuS      ^  ,     ,.  2Mod    10;S.C.  3Kebl.l70. 

Executor         ^^^^  court  in  this  case  held,  that  an  executor  may  traverse  a  devastavit  if  it 
may  tra       be  found  by  inquisition;  but  that  if  the  shcrif)  return  it  of  himself  it  is  nottra* 
▼ema  a  de   versable,  but  an  action  lies  against  the  sheriff  for  his  false  return.    . 
vaataTit  found  by  inqu»ition,  but  not  if  returned  by  the  sheriif  without  ioquisition. 

II.  Brooking  V.  Jennings.  E.  T,  1674.  C.  P.  Freem.  Rep,  149;  S.  C.    1 
8emb.  that  Mod.  174. 

tordwante  '^^^^^^  justices  agreed,  that  if  an  executor,  dttranle  minoriUUey  commit  a  (ic- 
^{n^^^^f^  i7(M/avt/,  and  then  obtain  a  release  from  the  executor,  being  arrived  at  majori- 
commit  a  ty,  that  this  will  not  secure  him  against  the  creditors,  who  had  once  a  right  of 
devasta  action  vested  in  them  which  shall  not  be  divested  by  his  release;  for  perhaps 
vit,  and  ob  he  may  be  worth  nothing,  and  so  the  creditors  will  be  without  remedy.  But 
lecuieVom  ^^®"S^^"  dubitavily  because,  when  the  executor  b^ing  of  age  releaseth  (if  th^ 
the  execD  executor  durante  minoritate  had  wasted)  he  himself  becomes  liable  for  the 
tor  when  of  value. 

full  age,  yet  (B)    By  ONE  OP  several  EXECUTORS  OR  ADMINISTRATORS.* 

jSable"lO  °"  (^^    ^^  EXECUTOR  OF  EXECUTOR.t 

preditors.  '^Tt  is  clearly  settled,  that  one  executor  ahall  not  he  charged  with  the  devastavit  of  hia 
companion,  and  shaU  be  liablo  only  to  the  extent  of  the  assets  which  came  to  his  handa,  Z 
I3ac.  Abr.  31;  OiT.  Ex.  161.  162;  Godolph,  134;  AmhI.  162;  Shep,  ToQch.  496;  3  Bro. 
Ch.  Rep.  74;  if  he  has  not  in  any  manner  contributed  to  the  loss.  The  testator^s  having 
misplaced  hid  confidence  in  one  executor  shall  not  operate  to  the  prejudice  of  the  others; 
Cro.  Eliz.  318.  Nor  shall  one  executor  be  effected  by  notice  to  the  other,  who  conceala  it 
from  him,  of  the  existence  ofa  superior  demand;  Ambl.  162.  But.  if  there  be  notice  to 
one  executor,  and  nothing  more  appears,  he  shall  it  seems,  be  presumed  to  have  commani- 
cated  it  to  the  other,  ibid.;  Toll.  lix.  Ch.  ix. 

t  Formerly  the  executor  of  an  executor  ooold  not  be  charged  by  a  denantavit  committed 
by  the  first,  although  to  the  prejudice  of  the  King;  for  it  was  held  to  be  a  tort,  8  Leon. 
241-  2  Bro.  Ch.  Rep.  824;  and  therefore  to  die  with  the  party.  But  by  stat.  4  &  6  W. 
M.  c.  24.  a.  12.  an  executor  of  an  executor  ^hall  be  liable  on  a  devastavit  committed  by 
his  testator,  in  the  same  manner  as  he  would  have  been  if  living. 

^  So  that  since  these  statutes,  if  a  judgment  be  had  against  an  executor,  who  afterwards 
dies,  an  action  may  now  bo  brought  against  his  executor  or  administrator  upon  the  judg- 
ment, suggesting  a  devastavit  by  the  first  executor;  and  the  judgment  is  as  conclusive  a po a 
the  representative  of  the  executor,  that  ho  (the  executor)  had  assets  to  satisfy  the  judg- 
roent  ohtained  against  him,  as  it  is  upon  the  executor  himself.  Therefore  if  an  action  of 
debt,  Fuggeating  a  devastavit  by  the  firat  executor  in  his  life-lime,  be  brought  againat  bi«ex- 
•eator  or  admininistrator,  he  cannot  plead  that  the  first  ezacotor  folly  administered  th« 
goods  of  tbo  first  testator,  or  any  other  plea  porpurting  that  he  (tbit  is»  the  first  ezee«tor) 
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(D)    ErFECT    OP    MARRIAGE  OX'  DEVA9TAVITS  BY  EXECUTRIX   OR    ADMINISTRA-     \  365  J 

TRIX.* 

(E)  By  executrix  or  administratrix  marrying  deceased's  debtor.*)* 

(F)  Effect  of  a  devastavit.J 

(G)  Proceedings  upon  the  sheriff's  return  of  nulla  bona. 

r  36d  1 
1.  Berwick  v.  Andrews.  T.  T.   1703.   K.  B.  2  Ld.  Raym.  971.  Upon  a  re 

Per  Holt,  C.  J.     The  action  of  debt  upon  a  judgment  obtained  against  an  tarn  by  tho 
executor  against  whom  a  writ  had  ineffectually  i:»sued,  and  to  which  the  sher- aherifT  of 
iff  had  returned  nulla  bona  generally,  has  been  substituted  in  lieu  of  the  pro- ♦*"''**  *<'»»^ 
needing  by  .««/«ri  inquiry.  .  U,i,?exr 

bad  no  assets  to  satisfy  the  jodgment  any  more  than  the  executor  himself  coatd  have  done;  cotion  may 
1  Wils.  258.     For  whatever  act  of  the   execator  would  have  made  him  personally  liable  be  immedi 
and  chargeable'wiih  the  payment  of  the  demand  de  bonis  prapriis  will  now,  by  virtue  ofately  issued 
these  >tatote4,  make  his  pergonal  es*ate  liable  in  the  hands  of  his  executor  or  administra- against  de 
tor;  1  William's  S:iunder!i,  219.  d.  5th  edit.  fend&nl  de 

The  following  di<«tinction  may  be  worthy  of  note  between  an  action  against  the   execO' bonit  pro 
tor  himself,  upon  a  judgment  suggesting  a  devastavit  by  him,  and  one  against  the  executor  prns.*     Up 
of  such  executor,  suggesting  a  devastavit  by  the  former  executor.      First.  In  the   former  on  a  gene 
case,  the  action  is  in  the  debet  aad  detinet^  and  the  judgment  is  de  bonis  propriis]  but,  ral  return 
in  the  other,  the  action  is  in  the  detinet  only,  and   the  judgment  is  de  bonis  testatoris,  oTnulla  bo 
Second.  The  former  action   can  only  be    brought   upon    a  judgment   previously  obtained  na,  it  will 
against  the  execator  de  bonis  testatoris^  or  where  ht>  is  made  a  party  to  a  judgment  against  be  seen  by 
a  testator  by  scire  facias  \  but  in  the  other,  an  action  may  be  brought  in  every  case  where  this  casop 
tho  executor,  in  his  life-time,  was  in  any  way  guilty  of  {any  act  which  amounts,    in   law,  and  a  pera 
to  a  devastavit,  such  as  exhausting  the  assets  by  payment  of  debts  of  an  inferior  degree  be*  sal  of  the 
fore  thpso  of  a  superior,  and  the  like.     And  lastly.      In  the  former  case  the  executor  can-  subjoined 
not  plead  plene  adminislravit;  but  in  the  latter  case,   such  plea  is  proper;  1  William's  note,  that 
8annd<irs,  219.  e.  5ih  edit.  an  action 

*  If  an  executrix  marry,  and  the  husband  claim  the  goods,  or  is  guilty  of  any  other  ape-  of  debt  is 
cies  of  devastavit,  it  will  be  a  devastavit  also  by  the  wife,  and  they  will  be  both  answera-  then  usual 
ble  accordingly;  Off.  Ex.  207.  208.  226;  1  Fonbl.  84.  86;  5  Co.  27.     Oil  the  other  hand.  Iv  bro't  on 
if  an  executrix  commit  a  devastavit,  and  then  marry,  the  huriband,  as  well  as  the  wife,  is  the  judg 
chargeable  for  it  during  the    coverture;  Com;  Dig.    Bnron  and  Feme,   N.   Cro.  Car.   603;ment  sag 
Moore,  761.      And  where  an  executrix  marries*,  and  her  husband  and  she  admits  assets  in  gesting  a 
answer  to  a  bill  filed  against  them,  the  assets  become  a  debt   of  the  husband  in  respect  ofdevasta 
such  admiit-ion,  and  may  he  proved  under  a  commission  of  bankruptcy  issued  against  him  Tit.§ 
Matter  of  M.  Williams,  1  Scho.  &  Lef.  173. 

t  If  the  husband  were  indebted  to  the  testator,  the  making  of  the  wife  execntrii  ia  eqaal- 
ly  a  relf'ase  of  the  debt  as  if  she  had  been  the  debtor;  al(hough*'if  an  executrix,  after  the 
death  of  the  te^ttalor,  marry  such  debtor,  it  will  be  a  devastavit;  Toll.  Ex.  Ch.  v. 

i  The  effect  of  a  devastavit  is  to  render  the  executor  liable  to  answei*  out  of  his  own 
estate  for  the  value  of  which  he  has  wasted.  It  has  been  said,  ante,  p.  S50.  that  execa- 
torf  may  be  held  to  bail,  if  it  appears  they  have  wasted  the  property. 

§  Anciently,  if  the  sheiiff  returned  nulla  bona,  and  pIso  a  devastavit  [to  ti  fieri  facias 
de  bonis   testatotis  sued  out,  on  a  judgment  obtained  against  an  execator,  it  was   some- 
times the  practice  to  sue  out  a  capias  ad  satisfaciendum  against  the  executor;  2  H.  6. 
12.  Bro.  Executors;  8  Doug.  210.  a,   in  margin.      Or  a  fieri  facias   de  bonis  propriis. 
Doc.  Plac.  169;  Bro.  Exec,  l^;  and  an  entry   was  made  on  the  roll   of  the  sheriff's  re- 
turn, and  of  ihe  fieri  facias  thereon,  to  levy  the  debt  and  costs  de  bonis  propriiSf  Rast. 
Ent.  823.  b/326.  a.  pi.  6;  and  in   he  case  of  Read  v.  liingham,  C.  B.  Mich.  8  Ann.  Vin. 
Abr.  Executors,  397.  pl.  17.  a.  MS.  case,  it  is  said  to  have  been  decided  by  the  court,  that 
the  plaintiff  may  still  sue  out  tl  fieri  facias  de  bonis  propriis  upon  the  return  of  a  devas- 
tavit by  the  sheriif  to  a  writ  of  fieri  facias  de  bonis  testatoris,  without  any  previoas  in- 
quisition, finding  a  devastavit  and  a  scire  facias.     However  the  better  and  more  frequent 
method  undoubtedly  Wds,  to  sue  out  a  scire  facias^  and  obtain  an  award  of  execution,  be- 
fore the  i!«suing  of  i\iQ  fieri  facias  de  bonis  propriis\  Iletl.  11  Thompson  ▼.  Thompson, 
Doug.  210.  a.       But  the  n>ost  usual  practice  upon  the  sheriflT's  return  of  nulla  bona  to  a 
fieri  facias   de    boni^   testatoris  was  to  sue  out   a  special  writ  of  fieri  facias  de  bO' 
nis  testatoriSf  with  ac'au^se  therein  **  etji  tibi  constare  poterit^**  that  the  executor  had 
wasted  the  goo.ds,  then  to  levy  de    bonis  propriis^   9  H.    6.  9.  Bro,  Executors;  11  Hetl. 
110;  and  this  continued  to  be  the  practice  of  the  King's  Bench,  until  the  time  of  Charles 
the  First;  but  in  the  Common  Pleas,  a  practice  had  prevailed  in  early  times,  upon   a  sug- 
gestion in  a  special  writ  of  fieri  facias  of  a  devastavit  by  the  executors,  to  direct  the  she- 
riff to  inquire  by  a  jury  whether  the  executrix  had  wasted  the  goods;  and  if  the  jury  found 
he  bad,  then  a  scire  facias  wm  sued  out  against  him;   and  unless  he  made  a  good  defence 
hereto*  exeeation  was  awarded  de  bonis  propriis.    The  practice  of  two  eoarta  thpi  diBa^t 
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[  367  1  2.  Crosby  v.  Grarino.  E.  T.  11  W.  3  K.  B.  cited  2  Ld.  Raym.  972.  S.  P. 
But  ai  the  .  Enst  v.  Withers.  T.  T.  29  Car.  2.  K.  B.  1  Vent.  3l5;  S.  C.  2 
judgment  L^^^  099. 

u  ihe  foun  j^  ^^^^  ^^^^  ^^^  Court  held  that  nonaction  of  debt  suggesting  devastavit  by 
the  action  an  executor,  grounded  on  a  judgment  against  his  testator,  was  supportable, 
no  action  The  judgment,  they  observed,  was  the  foundation  of  the  action;  whereas  such 
of  debttiag  a  judgment  as  the  present  action  was  founded  on  was  no  confession  of  assets 
goBting  ade  {,y  (f^g  defendant,  and  that  therefore  in  such  case  it  was  necessary  to  sue  out 
vastavit  by  ^  ^^.j^  ^^  scire  fodas  against  the  defendant  to  make  him  a  party  to  the  judg- 

liea  against  "^^"*- 

bim  upon  a  .^^^^  ^  jadgment  given  in  the  Common  Pleas  against  an  execator  on  a  scire  faeiai  awarded 
^"hl^'"^H  up(><^  t'><)  return  of  a  devastHvit  foand  by  the  inquiiiition,  accoiding  to  the  practice  of  that 
*  -"^f  h'  conrt,  was  reversed  in  the  King's  Hench,  in  Pettifer's  case,  6  Rep.  32.  and  principal  rea- 
f^  '  *  son  a.s<ivned  wos,  becaase  no  nciion  would  lie  against   the  sheriff  if  the  retarn  found  by  tbo 

inquisition  was  false;  whereas  according  to  the  praclitce of  King's  Bench,  an  action  wonld 
lie  against  him  for  a  ftltse  return.  The  name  point  however,  came  again  before  the  Coart 
of  King's  Bench,  in  the  cane  ofMnun^ionv.  Bourn,  hereafter  cited,  in  error  from  the  Com- 
mon Plea.«:  and  though  Pettifcr's  cnse  was  cited  and  relied  upon,  yet  the  judgment  was  af- 
firmed, and  the  Court  recommended  the  practice  of  the  Common  Pleas  to  be  adopted  in 
the  King's  Bench  in  future;  SirWm.  Jones,  417;  Cro.  Car*  518.  527;  Mounson  v.  Bonrn. 
It -afterwards  became  the  practice  of  both  rourts,  for  the  sake  of  expedition,  to  incorpo- 
rate the  Jitrt  facias  inquiry,  and  sn'rc  facias  info  one  writ,  thence  called  a  scire  fieri 
inquiry;  a  name  compounded  of  the  first  word*?  of  ihe  two  writs  of  scire  facias,  fieri  faci- 
as and  that  of  inquiry,  of  which  it  consits.  Thi»-writ  recites  the  fieri  facias  de  bonis  tea- 
tatorfssucd  out  on  the  jodf^ment  against  the  executor;  the  return  of  nulla  bona  by  the  she- 
riff; and  fnen  suggesting  that  the  executor  had  sold  and  converted  the  goods  of  the  testator 
to  the  value  of  the  debt  and  damages  recovered,  commands  the  sheriff  to  levy  the  said  debt 
and  damages  of  the  goods  of  the  testator  in  the  hands  of  the  executor,  if  they  could  be  le- 
vied thereof;  hut,  if  it  should  appear  to  him  by  the  inqnisition  of  n  jury,  that  the  executor 
had  wasted  the  good:i  of  the  testator,  then  the  sheriff  is  to  warn  theeniecator  to  appear,  &c. 
If  the  judgment  had  been  either  by  or  ogainst  the  testator  or  intestate,  or  both,  the  writ 
of  fieri  Jacias  recites  that  fact,  and  also  that  the  Court  had  adjudged  (upon  a  writ  of 
scire  facias  to  revive  the  judgment)  that  the  executor  nr  administrator  should  have  exe- 
cution for  the  debt,  &c. ;  see  the  form  of  this  writ,  Clifi's  Entries,  659,  671;  Lilly's  Ed- 
tries,  664.  666;  2  Rich.  Pr»c.  K.  B.  523;  and  this  practice  is  still  frequently  adopted.  Bnt 
the  nsual  mode  of  proceeding  is  by  action  of  debt  on  the  judgment  suggesting  a  deva$ta^ 
vit\  because  in  the  proceeding  by  scire  fieri  inquiry,  the  plamtiff  is  not  entitled  to  costs, 
unless  the  execotor  appears  and  pleads  to  the  scire  facias.  For  the  statute  8  &  9  W.  3. 
e.  11.  8.  3.  which  gives  costs  to  plaintiffs  in  suits  upon  scire  facias ^  limits  them  to  those 
cases  only  where  the  plaintiff  obtains  judgment,  or  award  of  execation,  npon  a  plea  plea* 
ded,  or  demurrer  joined  thereon, 

There  are  certain  rules  equally  applicable  to  tho  proceeding  by  scire  fieri  inquiry,  and  to 
that  by  action  of  debt  on  a  devastavit.  1.  The  return  of  a  devastavit  is  not  conclusive; 
and  therefore  the  executor  may  traverse  the  devastavit,  whether  it  be  found  by  tho  inquisi- 
tion, or  returned  by  the  sheriff*,  Cro.  Eliz.  8.39 ;  Gibson  v.  Brook.  S.  C,  cited  in  3  Term. 
Rep.  687;  Sir  W.  Jones,  418.  Monnsonv.  Bourne,  as,  if  tho  sheriff  should  return  that  there 
were  no  goods,  the  plaintiff  may  prove  that  there  were,  and  that  he  showed  them  to  tho 
sheriff.  The  form  of  the  traverse  is  indeed  different.  In  the  scire  fieri  inquiry,  the  execu- 
tor precisely  and  expressly  denies  tho  devastavit  found  by  the  inquisition,  and  takes  issue  up- 
on it ;  see  the  form,  Lib.'  Plac.  289,  pi.  21.  290.  pi.  26;  Clifl,  6.59.  pi.  1.  663;  Lilly,  666, 
667;  2  Saund.  402.  Blackmore  v.  Mercer.  But,  in  an  action  of  debt,  the  whole  may  be 
given  in  evidence  on  nil  debet;  sec  2  Ld.  Raym.  1502.  Warren  v.  Consett ;  or  on  not 
guilty,  1  Term.  Rep.  462.  Coppin  v.  Carter.  2.  The  executor  cannot,  in  either  case  plead 
plene  administravit,  or  any  other  plea  of  the  same  nature,  which  puts  his  defence  upon  want 
of  assets;  for  such  plea  would  be  contrary  to  what  is  admitted  by  the  judgment.  And  if 
the  truth  were  that  ho  had  no  assets,  he  should  have  set  it  up  as  a  defence  to  the  original 
action  ;  and  having  neglected  to  do  so,  he  shall  not  be  permitted  to  say  so  aAenvards.— » 
For  it  is  a  general  rule  that,  if  a  party  do  not  avail  himsoif  of  the  opportunity  of  pleading 
matter  in  bar  to  the  original  action,  he  cannot  afterwards  plead  it,  either  in  another  action 
founded  on  it,  or  in  a  scire  facias  ;  1  Salk.  'MO  ;  Rock  v.  Lcighton,  1  Atk.  292;  Ramsdeq 
V.  Jackson,  2  Str.  732;  Earle  v.  Hinton,  1  Wils.  258  ;  Skelten  v,  Hawling,  8  Term.  Rep, 
689.  And  if  he  has  pleaded  plene  administravit  to  the  original  action,  and  the  judgment 
was  had  upon  a  verdict,  findin?  that  he  had  assets,  he  is  of  course  equally  concluded  from 
saying  that  he  had  no  assets  ;  3  Term.  Rep.  G93.  And  for  tho  same  reason  he  cannot  give 
in  evidence  the  want  of  assets,  on  the  trial  of  tho  devastavit,  1  Salk.  310;  nor  upon  a  writ 
of  inquiry,  after  judgment  by  default  in  the  original  action  ;  6  Mod.  808.  Treil  v.  Edwarda; 
fee  also  Wharton  v.  Richardson,  2  Stra.  1075,  and  cited  in  1  Wils.  258.  8.  No  preceding 
'  can  bo  had  eitlior  by  action  of  debt  on  a  devastavit,  or  by  a  scire  fieri  inquiry,  against  the 
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3.  Horsey  v.  Daniel.  M.  T.  1675.  K.  B.  2  Lev.  145.  L  368  ] 

Debt  upon  anobligation  against  an  executor.     Declnra*i^n  surg^sted  a^ifi-Still  less 
vaHav'U.     Upon  demurrer  judgment  was  given  for  the  plaintiT;  lie  iJouii  ob-''*^'  ^^^ 
serving,  they  would  not  carry  this  action  further  than  it  had  .ilc:  d     Ijoen   81-**'*^ '^j"** 
lowed,  and  that  is  in  debt  upon  a  judgment.  execuior  on 

hid  testator's  botid,  suggesting  a  devastavit  in  the  execnton.* 
4.  Wheatley  V.  Lane.  H.  T.   1668.   K.  B.  1  Saund.^il6;  S.  C.  1  Sid.  397; 

S.  C.    I  Lev.  255;  2  Keb.  431.  443.  455.  This  action 

This  was  an  action  of  debt  brought  against  an  execuior  upon  a  judgment  |"**y  **• 
suggesting  a  devastavit.     No  writ  of  fieri  facias  had  been  issued.  '^?  '  °'**^" 

5.  Challoner  v.  Ciialloner,  cited  in  Shelton  v.  Hawley.    1  Wils.  259.    gestion'of 
It  may  not  be  erroneous,  as  stated  in  the  preceding  case,  to  bring  an  action  a  devasta 
against  an  executor  upon  a  bare  suggestion  of  a  devastavit^  without  any  writ  vit» 
of  fieri  facias  first  taken  out  upon  the  judgment;  but  from  this  decision  it  will  Ahho*  sneb 
be  seen,  that  it  is  the  usual  course  first  to  sue  out  a  fieri  facias  upon  the  judg-  *^®"'^  ** 
ment,  and,  upon  the  sheriff's  return  of  nulla  bonoj  to  bring  the  action  and  "dQp*J^  ^ 
state  the  judgment,  the  writ,  and  the  return  in  the  declaration;  and  on  the  tri- 
al the  record  of  the  judgment,  ihefi^irijaciasy  and  the  return,  will  be  sufficient 
evidence  to  prove  the  case. 

XVI.  RELATIVE  TO  THE  REMEDIES  AT  LAW. 

(A)  Actions  by  executors  and  administrators.  r  ggg  -i 

Ist.    Court  in  lohich  he  is  to  sue,  Xho  Coarl 

Wase  v.  Wyburd.  M.  T^   1779.  K.  B.    1  Doug.  246.-  in  this  in 

This    was  an  action  of  assumpsit  by  an  administrator  against  an  inhabitant  stance  per 
of  Middlesex.     The  damages  found  were  under  405.     The  defendant  applied  ™'"®^  * 
for  leave  to  suggest  the  necessary  facts  on  the  roll  to  entitle  him  to  exact  dou-  Jo^kf'entef 
ble  costs  from  the  plaintiff  within  the  Court  of  Couscicnce  act.     It  was  con-  ed  on  the 
tended  that  this  case  was  not  within  the  meaning  of  the  act,  as  persons  suing  roll,  when 
in  the  character  of  administrators  or  executors  are  not  liable  to  the  payment  the  spit  wm 
of  costs,  even  when  there  is  a  verdict  a^rainst  them.     But  the  Court  made  a  ''^i^hin  the 
rule  which  had  been  granted  for  such  purpose  absolute.  iimiia  oi  ine 

^d.  Form  of  action.  .        Conscience 

(a)  Mcounl.j     (6)  Assumpsu.'l  -^^ed  vide 

liuflband  of  an  CTCCiitrix,  if  she  dies  after  judgment  lind  against  her  her  hirsband  do  bonis  J*** 
testatoris.  But,  if  a  general  judgment  bo  had  a<^ainst  husband  and  wife,  executrix,  either 
upon  the  scire  fieri  inquiry,  or  in  the  action  of  debt,  nnd  afterwards  the  wifo  dies,  the  hus- 
band shall  becbirged  ;  Cro.  Car.  519.  Mounson  v.  Bourn  ;  1  Lutvv.  670.  Baron  v.  Berkley^ 
And  it  should  seem  that  the  husband  shall  be  charged,  if  j  the  wife  doen  nnt  die  till  after  a 
fieri  facias  de  bonis  tostatoris,  and  return  of  nuliu  bona  thereon  ;  1  Williams's  Saunders, 
219.  5th  edit, 

*  But,  if  a  man  obtains  judgment  against  an  execuior,  and  dies,  his  executor  may,  with- 
out first  suing  out  a  scire  facias,  bring  an  action  of  debt  upon  the  judgment  against  the  exe- 
cutor suggesting  devastavit  \  for  ihe  action  is  brought  against  the  same  person  against  whom 
the  judgment  was  had;  and,  by  that  judgment,  HvSsets  were  admitted  ;  2  Ld.  llaym.  971. 
Berwick  v.  Andrews  ;  S.  C.  6  Mod.  12o  ;    1  Salk.  314. 

t 'An  action  of  account,  it  will  be  remembered  {ante,  vol.  i.  p.  138;  et  vide  Peters- 
dorfT's  Supplement  to  Blackstone,  p.  1,),  will  lay  neither  for  nor  against  an  executor,  be- 
caase  the  account  rested  in  the  privity  and  knowledge  of  the  testator  only;  Co.  Litt.  89^ 
b.;  2  Inst.  404.  But  this  action  Is  since  given  to  executors  by  the  s'aiuto  of  W.  2.;  13 
£dw.  1.  Stat.  I.e.  23;  and  against  executors  by  statute  4  &  5  Anne,  c.  16,  s.  27. 

t  This  form  of  action  is  clearly  maintainable  by  an  executor  or  administrator;  the  be- 
nefit of  all  simple  contracts,  for  the  enforcement  of  which  this  is  one  of  the  peculiar  reme- 
dies, descending  to  hiin  in  consf?quence  of  his  toiitator's  decease.  It  was  a  principle  of 
the  common  law,  that  if  an  injury  were  done  eiiher  to  the  person  or  property  of  anotherr 
for  which  damages  only  could  be  recovered  in  satisfaction,  the  action  died  with  the  person 
to  whom,  or  by  whom,  the  wrong  was  done.  And  from  a  misconception  or  misapplication 
of  this  principle,  it  was  formerly  doubted,  whether  assumpsit  would  lie  either  for  or 
against  an  executor;  because  the  action  it  w.is  said,  was  in  the  form  of  a  trespass  open  the 
case,  and  therefore  supposed  a  wrong,  and  in  substance,  to  recover  damages  only  in  satis- 
faction of  the  wrong;  Plowd.  ISO;  Norwood  v.  Read,  Dy.  14.  pi.  68.  in  margin;  9  Rep. 
86.  b.  89.  a,;  Pincbon's  case,  Cro.  Jac.  294;  S.  C.  llO  Rep.  77.  a.;  the  case  of  the  Mar- 
vhalsea,  YoIt.  20;  Slade  v.  Morley,  1  Lev.  200.  201;  Palmer  v.  Lawson,  2  Ld.  Raym. 
974;  Berwick  v.  And.ews.     Bat  where  the  cause  of  action  was  founded  npon  any  malfea»- 
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(c)  Case,*     {d)  Comuini.t     («)  -De6<.§ 
t  370]        Impet  v.  Pit.  E.  T.   1678.     K.  B.  T.  Jones,  133.  S.  C.  2  Show.  69. 
DebtwooM      In  debt  on  bond  against  the  defendant,  administrator,  pendente  lite  between 
seem  to  be  the  plaintiff,  the  defendant,  and  one  Lowther,  whether  the  said  Thomas  Pit 
sustainable  jj^^  intestate,  or  made  his  will  or  not,  the  defendant,  upon  oyer  of  the  condi- 
adminLrra  ^*®"'  which  was  to  give  by  the  will  a  third-part  of  the  personal  estate  of  Tho- 
tor  pen       mas,  he,  in  his  life-time,  or  his  executors  or  administrators  not  acting,  'doing, 
dentelUe,  permitting,  or  omitting  any  thing  to  defeat,  deprive,  or  defraud  the  plaintiff  of 
the  said  third  part,  pleaded  actio  non^  because,  after  the  death  of  Pit,  and  be- 
fore the  bill  exhibited,  there  was  a  controversy  moved  in  the  Prerogative  Court 
between  the  parties  to  this  suit  and  administrator,  as  to  the  validity  of  a  sup- 
posed will  of  T.  P.,  in  which  the  above  parties  were  named  executors,  and  un- 
der which  the  plaintifi  took  one-third  part  of  the  testator's  property;  and  be- 
fore the  question  was  determined,  the  defendant  was  appointed  administrator 
pendente  lUe,  pursuant  to  a  decree  ol  the  delegates,  by  virtue  whereof  he  had 
recei\ed,  &c.  The  plaintiff,  on  oyer  of  the  letters  of  administration,  demurred 
to  the  plea  for  duplicity,  uncertainty,  and  insufficiency  in  matter  and  form.     It 
was  urged  for  the  defence  that,  as  an  administrator  pendtnte  lite  is  not  named 
in  the  stat.  31  Ed.  3.,  by  which  only  administrators  are  suable,  this  action  was 
not  sustainable.     The  Court  took  time  to  consider. 
Anadminis  (J)  Ejectment. %     (<r)    Trespass]]     {h)    Trover. {a) 

bri!r"^M°ao  Sadler  v.  Daniel.  E.  T.   1710.  K.  B.   10  Mod.  21. 

tien^f  tro  ^"  *^^^  ^^®®  ^^®  question  was  whether  a  man  might  be  sued  in  the  spiritual 
ver  when  court  for  taking  the  goods  of  an  intestate  from  the  administrator,  or  whether  a 
the  goods  prohibition  should  not  go.  Per  Cur.  'There  should  be  a  prohibition;  for, 
of  the  ioteswhen  an  administration  is  made,  the  power  of  the  ordinary  is  determined;  and 
late  are  ta  thgj-e  being  a  competent  remedy  at  the  common  law  for  the  administrator  in 
frora*hi!n  ^^  action  of  trover,  the  party  would  by  this  means  be  doubly  harassed;  for  an 
as  he  can'  excommunication  could  never  be  pleaded  in  bar  to  the  action  of  trover.  See 
not  sue  in  31  Hen.  8.  c.  5;  and  31  Edw.  3.  c.  1 1, 
the  Spiriia  (%)  Rpt€vin.(b)     (k)   Scire  facias. {c) 

ai  Court,  I      T  •    f        />  r       ' 

Srd.  Joinder  of  causes  of  action. 

ance,  or  misfeasance,  was  a  tort^  or  nrnse  ex  delicto  snch  ns  trespass  for  taking  goods,  ^e. 
trover,  false  imprisonment,  nssnull  and  battery,  olander;  deceit,  diverling  a  walercoDrse* 
obstmcting  light,  escape,  and  many  other  cases  of  the  like  kind,  wheie  the  dccinralion  im- 
putes a  tort  done  either  to  the  person  or  property  of  anothor,  and  the  plea  must  not  he 
guilty;  the  rule  was  actio  personalis  moritur  cum  persona ^wnA  this  rulo  still  holds  with 
respect  to  the  person  by  whom  the  injury  is  commiiied;  for  if  he  dies,  no-»iciion  of  (his 
kmd  can  be  brought  against  his  executor  or  administrator,  though  in  some  of  tht*se  cnses, 
such  as  taking' away  good**;  &c.,a  remedy  may  be  had  aoainsn  the  executor  in  another 
form.  Sir  W.  Jones,  174;  Le  Mason  v.  Dixon;  Latch.  167.  168;  S.  C.  Sir  T.  Raym.  67/ 
Hole  V.  Bradford,  Palm.  330;  Carter  v.  Fo^»sel,  Cro.  Car.  .540;  Peikinson  v.  Gilford,  1 
Ld,  Kaym.  433.  434;  Kinsey  v.  Ilayward,  Cowp.  375;  Hanibly  v.  Trott,  2  Bac.  Abr, 
445.  This  rule  was  never  extended  to  such  pergonal  actions  as  wore  founded  upon  any  ob- 
ligation, contract,  debt,  covenant,  or  any  other  duty  to  he  performed,  for  there  the  action 
survived;  Latch.  168;  Cro.^Car.  540;  Cowp.  375.  These  doctrines  have  however  been 
now  not  only  abolished,  but  as  his  been  fseen  ante^  p.  342.  the  rule  of  actio  personalis 
moritur  cum  persona  has  undergone  considerable  alteralioos  by  means  of  the  4  Ed,  3.  c, 
7.  and  in  subsequent  acts  of  Parliament  there  noticed. 

Assumpsit  is  m  some  cases  a  peculiar  remedy  for  executors.  Thus  by  the  express  pro- 
vision of  11  Geo.  2.  c.  Id.  8.  15.  the  executor  of  a  tenant  foi  life  may,  in  tbisactioD»  reeo^ 
ver  a  proportion  of  rent  to  the  day  of  his  testator's  death, 

*    Vide  ante,  p.  327.  et  seq;  261.  et  seq. 

I  Viile  nnte',\o\.  vii.  pp.  245  &  313. 

X    Vide  ante,  p.  327.  et  seq;  361.  et  seq. 

$  This  form  of  action  may  be  also  resorted  to  by  executors;  Com.  Dig.  Administratioo. 
(B*  10.)  ^ 

II  This  action  may  be  brought  by  execqlors  or  administrators  for  an  injury  committed  to 
the  per«onal  property  of  those  they  represent. 

(a)  As  to  an  executor's  right  to  mainiaia  this  action,  vide  Latch.  214;  3  Bac.  Abr.  58;  7 
T.  R.  13;  2  Saund.  47.  b.  47.  k. 

(b)  Executors  may  have  replevin  of  a  taking  in  vita  teatatoiii ;  Bull.  N.  P.  54. 

(c)  Vide  post,  tit.  Judgments, 
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1 .    What  may  he  joined, 
1,  HooKiN  V.  QuiLTER.  T.  T.  1747.  K.  B.  2  Stra.  1271.  [  371  ] 

In  this  case  there  were  tliree  counts  in  the*declaration  as  executrix,  and  the  An  ei*ea 
fourth  was  for  the  use  and  occupation  of  the  plaintiff's  house;  judgment  was?*?^"'*^* 
ohtained  by  default  in  the  Common  Pleas,  and  reversed  on  error.  ^®*"  ***  * . 

P«r  Cur,     There  being  no  verdict,  we  can  presume  nothing  but  that  the  ^  demand 
fourth  count  is,  as  it  appears,  in  her  own  right;  which  cannot  be  joined  with  as  execntor 
the  other;  therefore  the  judgment  must  be  reversed.  with  ano 

2.   Rogers  v.  Cook.  T.  T.   1691     1  K.  B.   1  Salk.  10;  S.  C.   Carth.'235.  *her.  in  his 

H.  brought  an  action  as  administrator  to  A.  and  declared  against  the  defendant**^**  right j 
on  an  indebUalus  assumpsit  to  A.,  and  also  on  an  insimul  compxUasset  between  ...   ,  • 
hhn  and  the  defendant.    Demurrer.      Per  Cur,   The  declaration  is  ill;  for  the  g„^  -^  ^^. 
plainti^in  one  action  cannot  prosecute  his  own  right  and  that  of  another  at  the  rapratenta 
same  time,  because  tlie  costs  to  be  recovered  are  entire,  and  it  so,  the  plaintiflTtiTe  chanM 
can  never  distniguish  how  much  he  is  to  have  as  administrator,  and  how  much  ^*'* 
he  is  to  hold  as  his  own.      See  Cro.  Car.  290;  2  Salk.  423;  1  Roll.  Abr.  29; 
Cro  Jac.  830;  8  Co  87;   1  Wils.  177;  Stra.  1271;  2  Lev.  27;  Show.  360. 

3.  CowELL  V.  Watts.  E.  T.  1805.  K.  B.  6  East,  405;  S.  C.  2  Smith's  Rep. 

410.  S.  P.  NuTTON  v.  Crow.  M.  T.  1712.  K.  B.   10  Mod.  171.  S.  P. 

Tayler  v.  Holmes.  E.  T.    1674.  K.  B.  Preem.  Rep.  367;    S.  C.  2 

Lev.  101 ;  S.  C.  T.  Raym.  233;  S.  C.  3  Keb.  264.  S.  P.  Thompson  y. 

Stent.  T.  T.  1808.  C.  P.  1  Taunt.  322.  S.  P.  Bull  v.  Palmer.  T. 

Jones,  47. 
It  was  in  this  case  decided  that  a  count  upon  a  promise  to  the  plaintiff  as 
administratrix  for  goods  sold  and  delivered  by  her  as  such,  aAer  the  death  of 
the  intesfate,  may  be  joined  with  a  count  upon  an  account  stated  with  her  as  ?^^  ^^f* 
administratrix,  because  the  damages  and  costs  when  recovered  would  be  as-j^^  always 
sets;   and  Lord  EUenborough,  C.  J.,  expressed  a  wish,  that  the  rule  laid  down  joiomI, 
in  Bull  y.  Palmer,  2  Lev.  165,  had  been  abided  by;  viz.  that  where  the  nio-wheneyar 
ney  when  recovered  would  be  assets,  the  executor  may  declare  for  it  in  his  *he  mooaj 
representative  character;  and  Grose,  J.,  observed,  that  the  best  line  to  adopt '^^ '••?J 
in  determining  whether  counts  may  be  joined,  is  to  consider  whether  the  sum^^  aMatoT 
when  recoveied  would  be  assets;  and  Lawrence,  J.,  observed,  that  the  reason  Thj, |g ||^ 
why  promises  made  to  a  plaintiff  in  his  own  right  cannot  be  joined  with  pro-plaio  and 
mises  to  him  in  his  representative  character  is,  because  the  funds,  to  which  intelligible 
the  money  and  costs  to  be  recovered  are  to  be  paid  are  different,  and  that  it™*  *®  ^ 
appeared  to  him  (hat  those  cases  in  which  the  rule  had  been  laid  down,  that'?  a<vo^-| 
counts  may  be  joined  whenever  the  money  recovered  under  them  would  be  as-    <-  •■ 

sets,  afford  the  best  guide.  The  question  of  costs  is  a  matter  of  very  differ- 
ent consideration,  on  which  many  of  the  contralry  decisions  have  proceeded. 
The  reason  why  an  executor  suing  in  his  representative  character  shall  not  be 
liable  to  costs  if  he  fail,  is,  becausehe  is  supposed  not  to  be  cognizable  of  the 
contracts  made  by  his  testator;  but  as  he  must  be  cognisant  of  all  contracts 
made  by  himself  personally,  though  in  his  representative  character,  and  as  he 
might  declare  upon  them  in  his  own  right;  there  is  no  reason  why  he  should 
be  e.yempt  Irom  costs,  in  case  he  fail  in  his  action.  And  Le  Blanc,  J.,  said, 
that  the  plain  and  intelligible  line  is,  that  the  counts  may  be  joined  wheneyer 
the  money  when  recovered  would  be  assets. 

4.  Ord  y.  Fen  WICK.  M.  T.   1802.  K.  B.  3  East,  104.  S.  P.  PowleI  y.Aeonotfor 

Newtox.  H.  T.   1816.  C.   P.  6  Taunt.  453;  S.  C.  2  Marsh.  147.  S."«n«yP"* 
P.  Powell  y.  Graham.  T.  T.   1817.  C.  P.  7  Taunt.  580;    S.  C,  1  pf Jn^ff 
•     Moore,  305.  J,  execu 

This  was  an  error  on  a  judgment,  on  a  declaration  in  assumpstt.     The  triz  may 
joinder  of  the  two  counts  in  it  was  objected  to:  one  was  for  money  paid  by  the  be  tbara 
plaintiff  as  executor,  to  the  defendant's  use;  the  other  was  on  promises  made  fore  joined 
to  the  testator.     The  ground  of  objection  was,  that  the  first  count  was  for  a^**"  J 
debt  due  to  the  testator,  and  the  second  was  for  money  paid  by  the  executrix  moQ^j  p^ii 
herself  to  the  defendant's  use,  and  which  must  be  taken  to  be  for  a  debt  due  by  the  tm 
to  her  in  her  own  right,  although  she  had  declared  on  it  as  due  to  her  in  her  tator. 
VOL,    IX.  31 
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repreientfttive  character.  Per  Cur,  li  we  can  suppose  a  case  where  the  mo- 
ney must  have  been  paid  by  her  as  executrix,  and  lor  which  she  must  entitle 
herself  to  recover  as  such,  the  judgment  may  be  sustained.  Now  there  is  one 
such  case  which  occurs  to  us,  viz.  that  where  the  executrix  has  been  sued  od 
the  obligation  of  her  testator,  who  had  become  security  for  the  defendant, 
whose  debt  she  has  been  obliged  to  pay;  to  recover  which,  the  law  would  raise 
an  implied  promise  by  (he  de&ndant  to  her,  cm  executrix,  to  repay  the  mooey. 
Then,  if  there  be  one  case  where  she  could  not  help'  paying  money  out  of  the 
assets  to  the  defendant's  use,  which  he  was  bound  to  make  good;  surely  she 
may  sue  for  it^  and  properly  call  herself  executrix,  in  which  character  alone 
she  could  entitle  herself  to  recover  it.  She  could  not  pay  this  money  out  of 
her  own  funds,  and  raise  an  implied  assumpsU  against  the  defendant,  nor  could 
she  properly  declare  in  any  other  character;  if  she  could,  we  admit  that  she 
ought  not  to  have  named  herself  executrix* 

6.  Petrib  v.  Hannay.  E.  T.  1790.  K.  B.  3  T.  R.  659. 

I  373  ]      A  writ  of  error  had  been  brought  in  this  case,  on  the  ground  that  a  coual 

for  money  had  and  received  by  the  defendant  to  the  use  of  plaintiff  as  executor 

could  not  be  joined  with  a  count  for  money  had  and  received  to  the  use  of  the 

hd  ™^7^^  testator.     An  application  had  been  made  in  this  court  to  amend,  inier  o/ta, 

etived  H     ^^  record,  by  entering  a  verdict  on  the  count  for  money  paid  by  the  executor, 

tbe  plain     ^^^  ^^^  money  had  and  received  to  his  use.     Buller,  J  ,  in  assenting  to  the 

tiff's  QM,    prayer  of  the  applicant,  observed,  that  he  was  clearly  of  opinion  that  the  mi»- 

a$  $ueh;*  joinder  was  not  wrong;  for  though  an  executor  when  suing  for  a  debt  due  to 

the  testator  could  not  join  a  debt  due  to  himself  in  his  otcn  rights  yet  it  was 

the  constant  practice  to  join  in  the  same  declaration  counts  for  money  had  and 

received  by  the  defendant  to  the  use  of  the  testator,  and  to  the  use  rf  the  ext^ 

cfi/or  as  such.     See  2  Stra.  1271. 

6.  Thompson  V.  Stent.  T.  T.  1808.  C.  P.  1  Taunt.  332. 
Or  goods  jY^Q  declaration  embodied  two  sets  of  counts  of  the  following  nature:  1st,  a 
inctcTtbe^^^^'^^  on  an  insimul  compuiassei  with  the  plaintiff  as  executor;  and  2ndly,  a 
tostator,  count  for  goods  sold  by  the  testator.  This  joinder  was  objected  to. 
maj  be  join  But  the  Court  .said,  that  no  valid  objection  has  been  made  to  the  pleadings; 
ed  with  and  observed,  that  judgment  had  been  given  without  sufficient  consideration^ 
counts  on  jg  1^  ^^^^  ^f  Stickle  v.  Pearson,  argued  in  the  Excheeqer  Chamber  in 
the'the^M  ^^^^'  where  a  count  for  goods  of  the  intestate,  sold  by  the  athninistrator  i^er 
utor  or  in  ^^®  intestate's  decease,  was  joined  with  a  count  tor  debts  due  by  the  testator, 
testate,  f  &nd  the  judgment  was  reversed.  The  criterion  they  said  to  go  by  in  all  such 
cases,  was  whether  the  money  if  recovered  would  be  assets  in  the  hands  of 
the  executor. 

7.  Hosier  v.  Lord  Arundell.  H.  T.  1802,  C.  P.  3  B.  &  P.  7. 
Debt  on  bond.     It  appeared  that  there  were  two  causes  of  action  joined; 
one,  on  a  bond  given  by  defendant  to  plaintiffs'  testator;  another,  en  a  bond 
B«t  as  exe  given  by  defendant  to  fJaintifis  as  executors.     This  it  was  urged  was  a  mis- 
ctftoreao    joinder^ 

eoant  npon  ^^^  ^^'  ^^  ^^^^^^ors  take  a  note  or  bond  from  a  creditor  of  the  estate  of 
a  bond  giv  ^^  testator,  the  old  debt  is  thereby  extinguished,  and  a  new  one  created,  whicb 
onto  his  must  be  declared  upon  as  such.  If  these  plaintiifs  had  failed,  t{key  would  not 
festator,  have  been  liable  to  costs  on  the  first  count,  but  on  the  second  they  would;  be- 
ana  •  jjm  t|,jg  geema  questionablo ;  for^  money  received  to  the  use-of  an  executor  after  the 

■  *^**  K    ^A    ^^^^  *^^  *'*®  testator  gives  a  different  cause  of  action  to  the  executor,  from  that  which  ae- 
on a  bond    crued  to  the  executor  by  the  receipt  of  the  money  in  his  life-time.     In  the  latter  case,  the 
pTen  to       executor  must  necessarily  sue  as  such,   and'  is  not  liable  to  costs  if  he  fails  in  the  action  ; 
bim,  as  axe  but,  in  the  former  case,  he  need  not  sue  as  executor,  but  may  bring  the  action  io  his  own 
ih^^*  ^      DAffle ;  and,  if  he  does  sue  as  executor,  he  is  as  liable  to  cosU  as  any  other  person  is. 
the  sameao      f  And,  as  an  executor  may,  under  circumstances,  lend  money,  it  should  .seem,  the  inser- 
tion* tion  of  a  count  for  money  lent  by  him  as  such  would  not  be  a  misjoinder ;  3  B.  4>  A.  360.*- 
And  counts  on  promises  made  to  an  intestate  may  bo  joinod  with  counts  on  promissory  notes 
giren  to  the  administrator   since  the  death  of  the  intestate  ;  Partridge  v.  Court,  6  Price, 
41-2  ;  7  id.  591 ;  abridged  post,  p.  874.     And  where  the  plaintiff  declared  as  execntor  apon 
a  bill  of  exchinge,  indorsed  to  him  in  that  character,   U  was  bolden  sufficient :  Kin  r» 
Thorn,  I  T.  R.  487  ;  abridged  ante,  vol.  it.  p.  SSI.  ^ 
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eavse  vbl  the  one  they  sue  «s  executors  of  the  .obligee  of  a  bond,  in  the  other  ai 
ehtiffeee  themselvee  of  a  bond.  Indeed,  this  case  falls  ivithin  the  words  used 
by  Mr,  Justice  Buller,  in  Rex  t.  Thompson,  '*  It  is  clear  that  a  plaintiff  can- 
not join  two  countS|  one  on  a  debt  to  himself,  and  another  to  him  in  the  charac- 
ter of  executor." 

8.  Part&idgx  V,  Court.  H.  T.  1818.  Exch.  5  Price,  41^;  S.  C.  Judgment    [374  | 

affirmed,  Exch.  Ch.  T.  T,  1819. 7  id.  591.  Bat  >« 

Counts  on  promises  made  to  an  intestate  were,  in  this  case,  joined  in  a  de-  ^'^^^^  ^^^ 
elaration  by  an  administrator,  in  an  action  o^ assumpsit  on  such  promises,  with  ^^  ^^^'^ 
counts  on  |iromi««»}^  notes  given  to  the  administrator,  since  the  death  of  the  in-mch'coant 
testate  or  administrator.  There  were  all  the  common  counts.  Demurrer  for  been  on  a 
misjoinder.  Joinder  in  demurrer.  The  case  of  Hosier  v.  Lord  Arundel  was  prorainor/ 
leJied  upon,  amongst  other  cases,  in  support  of  the  demurrer.  "^^^ktMr 

Per  Cur.     We  cannot  but  think  that  the  Court,  in  the  case  of  Hosier  v."jjjj^,'^^ 
Lord  Arundel,  carried  their  opinion  too  far  in  putting  a  promissory  note  on  the  f^t». 
same  footing  in  a  question  of  this  nature  as  a  bond.     In  that  case,  where  a 
bond  was  given  to  the  executors  in  their  own  name,  we  think  the  judgment  Ahho*  in 
right,  because  such  a  specialty  would  have  the  efl^ct  of  annihilating  the  pre-  the  cast  of 
▼ions  debt,  creating  a  new  and  personal  obligation  of  a  higher  nature.     If  the  Betti  v.  ^ 
plaintiff  had  n6t  declared  on  the  promissory  note,  it  might  have  been  given  in  ^i^^hetl  it 
evidence  on  the  count  of  tnntntii  comptUasset  in  support  and  proof  of  that  count,  ij^^i  -^^ 
That  is  a  strong  criterion  by  which  it  may  be  determined  that  the  money  re-  promifliorv 
covered  would  be  assets.    Judgment  must  be,  therefore,  given  for  the  plain-  not«  be  giv 
tiff.     See  10  Mod.  316;  Willes,  103;  6  East,  405;  Forrest,  Ex.  Rep.  98;   1  en  to  an  ox 
Taunt.  322;  6  id.  453;  1  T.  R.  40.  487.  ocutor,  ha 

9.  Bbtts,  Executor  of ,  v.  Mitchell.  E.  T.  1714.  K.  B.  10  Mod.  |^^*JJ^^^J< 

.  316.  thereoa 

In  assmmpsU  on  several  promises  made  by  the  defendant  to  the  testator.     As  jRfithoat 
leihe  fifth  promise,  the  plaintiff  declared  that  the  defendant  on,  4rc.,  made  asaing  in 
promissory  note  to  him  as  executor,  payable  to  the  plaintiff  or  order;  and  then^hUjepra 
the  plaintiff  concluded,  that  the  defendant  did  not  pay,  &:c.     On  demurrer  to'?*^^^'!^* , 
this  declaration  it  was  insisted,  that  this  fifth  promise  was  of  such  a  nature  as  therelbro^' 
could  not  be  joined  with  the  other  promises  made  to  testator;  for,  though  the  ||«  cannot 
Bote  is  made  to  him  as  executor,  that  is  only  a  description  of  his  person.    The  join  in  tbo 
Bote  is  payable  to  the  plaintiff  or  order,  and  by  virtue  of  the  statute  concerning  aame  deela 
promissory  notes,  it  is  transferrible  by  indorsement,  and  the  indorsee  might  '>^i<»n  ^« 
aaaintain  an  action.     This  is  as  much  a  new  contract  as  if  a  bond  had  been  gi-  ^'^^^^'^ 
yen  to  the  plaintiff  for  his  money.     The  defendant  cannot  plead  to  this  note  j^iQ^g^if 
fully  administered,  but  must  plead  non  tusunipsU.     The  plaintiff  might  have  with  other 
brought  an  action  on  this  note,  without  naming  himself  executor.     This  note  promifsi 
will  go  to  the  administrator  of  the  executor,  and  not  to  the  administrator  de  bo-  »^«  by 
flufioji,  &c.     And  of  this  opinion  was  the  Court.     Judgment  for  the  defend- ^^*^^ 
suit,  Am,  &c.     See  Cockerill  v.  Kynaston.  4  T.  R.  280.  nots^  tbs 

(6)  Consequences  of  misjoinder^  and  when  aided,*  testator. 

1.  Tate  v.  .WHiTiwa.  M.  T.  1707-8.  K.  B.  11  Mod.  196.  [  375  ] 

Error  brought  in  this  court,  on  an  assumpsit  on  several  promises  in  C.  P.  In  this  ease 
}>y  an  administrator,  with  the  letters  of  admmistration-  annexed;  two  of  which  it  ^**}^ 
were  made  to  the  intestate,  and  the  third  laid  as  follows:  Whereas  the  defend- f'*'*'^** 
•nt  T.  was  indebted  to  the  intestate,  and  letters  of  administration  were  granted  ^^  ^f  |^^ 
to  the  plaintiff;  he,  the  said  defendant,  in  consideration  that  the  plaintiff  would  mittUdam 
ibrbear  to  sue  him,  promised  to  pay,  &.c.     It  was  insisted  for  the  plaintiff  inna;t  and 
error,  that  these  promises  could  not  be  joined.  >"  the  case 

Per  Cur,     We  admit  that  these  promises  could  not  be  joined,  and  on  a  de-  J^*  ?**"**• 
murrer  it  would  have  been  ill;  but  now  it  has  been  cured  by  the  remission  of^^™  ^^ 
damages;  for  if  husband  a  nd  wife  join  in  an  action  of  battery  for  the  beating  ^IqI^^  ii,^ 
of  both,  if  the  defendant  is  found  not  guilty  as  to  the  husband,  and  guilty  as  todamnrrer 
Hie  wife,  and  a  renuttit  damna  is  entered  as  to  the  husband,  it  is  good,  though,  allowed 
•  Vide  tito.  Declaration  and  Joinder.  ,      ^^^  deelara 

t  So,  it  may  be  aided  by  intendment  after  verdict,  2  Lev.  110 ;  Com.  Dig.  tit.  Action,  tien  to  be 
(a)  ;  S  Vin.  Abr,  47.  pi.  7  ;  or  by  uking  leparatc  damagei ;  2  Vm.  Abr.  46.  pi.  9.  ameade^   • 
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prima  facie  of  the  matter,  it  seems  as  if  they  could  not  join;  and  the  same  in  the 
present  case.  Judgment  affirmed.  See  1  Show,  S66;  Salk.  10;  Garth.  235; 
1  H.  Bl.  IU9;  Cro.  Jac.  601 ;  Jones,  440;  Yelr.  89;  Owen,  82;  2  Slra.  1271 ; 
1  WiJs.  172;  3  T.  R.  659;  4  T.    R.  347;  2  M.  &  S.  533;  2  Vin.  Abr.  48. 

pi.  9. 
The  eoDM  2.  Jennings  v.  Newman.  T.  T.  1791.  K.  B.  4  T.  R.  347. 

qvenee  of  a  j^^  defendant  in  this  case  was  sued  as  administratrix.  Counts  had  been 
"**that^tlie  ^"®®'^^^  •"  **^®  declaration,  charging  him  not  only  in  his  representative,  but  in 
declaratien  ^**  individual  capacity.  The  pleadings  were  demurred  to,  and  the  demurrer 
will  b«  b«d  was  sustained;  but  the  Court  gave  the  defendant  leave  to  amend,  by  striking 
OB  a  gene  out  those  counts  that  ought  not  to  have  been  inserted,  on  payment  of  costs, 
raldemar  *     4/^.  Parties  to  the  action,         (a)  In  point  of  interest  * 

ler.orin     j    FoxwisT  AND  OTHERS  v.  Tremaine.  M.  T.    1670.  K.  B.  2Saund.  212; 
?ad!!aienl  S- C.  1  Sid.  449;  S.  C.    1  Lev.  299;  T.  Raym.    198;  1  Vent.   102;  2 

orapon  '  Keb.  633;   1  Mod.  47,  72,  296. 

wror.  Declaration  in  assumpsit  by  attorney  by  A.  B.,  C.  D.,  £.  F.,  and  G.  H., 

fSlS  ]   as  executors.     Plea  in  abatement  that,  A.  B.,  and  C.  D.,  two  of  the  plaintiff, 
there  be  i^fe  within  the  age  of  17.     Demurrer  to  plea  and  joinder.     Two  questions 

several  ex  ^^^^  raised,  first,  whether,  the  executors,  within  the  age  of  17,  ought  to  join 

tliev^ovffht  ^^^  '^®  other  executors,  of  full  age,  or  whether  the  actions  ought  to  have  been 

all  to  joia   brought  by  the  executors  of  full  age,  only  without  naming  the  others  within  age ; 

in  en  ection  second,  whether  the  executor  within  age  could  sue  by  attorney,  as  well  as  the 

the'  ieme    executors  of  full  age. 

Ve  nnder         p^  q^^^     The  action  is  well  brought,  in  the  name  of  all  the  executors. — 

•-.X**  *     The  executors  collectively  represent  the  person  of  the  testator,  and  not  one  of 
'  them  individually,  and  those  who  are  of  age  are  competent  to  appoint  an  attor- 

ney for  the  others  within  age.  Vide  1  Lev.  181;  Kaym.  198;  S.  C.  Yelv. 
130;  1  Roll.  Abr.  287;  PI.  1,  2;  Cro.  Jac.  289;  Cro.  Eliz.  424;  1  Lev.  299; 
1  Ld.  Raym.  600;  2  Stra.  783;  Carth.  123,  124;  and  statutes  21  Jac.  1  c.  13. 
8.  2;  4  Ann.  c.  16.  s.  2. 

Or  have  not    ®-  Brookes  v.  Stroud.  E.  T.  1701.  K.  B.  1  Salk.  3;  S.  C.  7  Mod.  39. 

proved  the      In  an  action  by  two  executors,  it  appeared  that  only  one  proved  the  will; 

will*  the  defendant  pleaded  this  in  abatement .     Per  Cur.     A  respondeas  ouster  must 

be  awarded;  for  both  executors  have  the  right  in  them,  and  he  that  did  not 
prove  may  come  in  when  he  pleases,  but  cannot  refuse  during  the  life  of  him 
that  has  proved.  See  Cro.  Eliz.  92;  Doug.  100.  pi.  42;  Yelv.  130;  2  Saund. 
20;  1  Rol.  Rep.  176;  9  Co  372;  Plowd.  184;  3  B.  &  P.  363;  9  Co.  37;  4 
T.  R.  566;  3  T.  R.  558;  1  Saund.  291,  (G.);  2  id.  209,  212;  Com.  Dig.  tit. 
Abatement  (E.)  13;  Wood's  Inst.  13. 

3.  Brandt  v.  Heatig.  E.  T.  1818.  C.  P.  2  Moore,  184. 
'  In  this  case^  the  property  of  an  intestate  had  been  assigned  to  assignees 
previous  to  his  death.  The  plaintiff  administered,  and  applied  to  the  defend* 
ant  for  payment  for  goods  sold  him  by  the  intestate,  in  the  name  of  the  assign 
nees,  and  afterwards  brought  this  action  in  his  character  of  administrator.  The 
jury  gave  a  verdict  for  the  plaintiff,  with  leave  to  the  defendant  to  move  to  en- 
ter a  nonsuit,  which  was  now  done. 

*  Where  a  personal  contract  is  made  jointly  with  two  pcrsocs,  nnd  ono  dies,  the  action 
must  bo  brought  iu  the  name  of  tho  survivor  ;  and  the  executor  or  administrator  of  the  de- 
ceased cannot  be  joined,  nor  can  he  sue  separately,  though  the  deceased  alone  might  be  entitle 
ed  to  the  bcnrficial  interest  in  the  contract ;  and  the  executor  must  resort  to  a  court  of  equi- 
to  obtain  from  tho  surivor  the  testator's  share  of  the  sum  recovered  ;  1  East,  447  ;  Salk. 
444;  Ld.  Raym.  340;  Com.  Di^.  Merchants,  (D.)  ;  Vin.  Abr,  Parker,  (D.)  ;  1  Show. 
188;  Comb.  474  ;  Carth.  170  ;  2  M.  &  3.  225.  But,  had  tho  interest  been  several,  the- 
executor  of  one  might  have  sued,  though  the  oUier  were  luving ;  1  Saund.  1^3.  n.  1 ; 
Burr.  1197  ;  Cro.  Eliz.  725  ;  1  Chit.  PI.  II,  12, 

When  a  debtor  makes  a  creditor  and  another  his  executors,  and  tho  creditor  never  inTcr- 
meddles,  but  refuses,  ho  may  bring  an  action  against  the  o:her  executor;  Sir  VV.  Jones, 
345  ;  3  T.  R.  557. 

t  And  they  may  all  sue  or  appear  hy  attorney.  Those  who  are  of  full  age  may  appoint 
m  attorney  for  those  that  are  under  age.  As  to  this,  vide  ante,  tit.  Attorney ;  and  a  Prac- 
tieal Treatise  on  the  Law  of  Altornies,  SoHciLors,  Proctors  and  their  Aireats.  published  in 
1828,  p.  28.  6       »  t- 
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Per  Ctir,     If  this  action  had  been  brought  in  the  name  of  the  assignees  thej    [  377  ] 
wonld  have  been  nonsuited,  this  debt  being  in  the  nature  of  a  chose  in  ac/ton  Where  the 
not  assignable.     The  plaintiff  deduced  his  title  as  administrator;  and,  although  1"^??**J. 
the  intestate  assigned  his  property,  still  it  may  be  inferred  that  the  «^ssignees  jj^^  J.°    " 
aathorised  the  administrator  to  sue. — Rule  discharged.  sisned&ll 

4.  Webster  v.  Spencer.  H.  T.  18'20.  K.  B.3  B.  <^  A.  360.  hu  proper 

One  of  two  executors  having  alone  proved  the  will,  had  received  a  debt  due  ty,  held 
to  the  testator,  which  by  his  will  was  appropriated  to  the  payment  of  specific  *^**  •**  •« 
legacies  to  his  grand-children,  with  interest  thereon.     He  afterwards  permit-  **°"  ■o'' 
ted  the  money  to  be  lent  out  to  a  third  person,  by  whom  it  was  paid  to  A.  B»  by^fm  was 
A.  B.,  on  being  applied  to  by  the  executor,  acknowledged  that  he  had  receiv- ^qh  bro't 
ed  the  money,  and  that  it  belonged  to  the  testator's  grand-children,  but  refused  in  the  name 
to  pay  it  over  to  the  executors.     Both  the  executors  brought  this  action  to  re-  of  hid  repre 
cover  the  money  from  A.  B.     The  judge,  at  the  trial,  was  of  opinion  that  the  !l'!j''*'**" 
executors  ought  not  both  to  have  sued.     A  nonsuit  was  directed,  with  liberty  delendani* 
to  the  plaintiffs  to  move  to  enter  a  verdict,  which  they' now  did.  had  borrow 

Per  Cur,     The  question  in  this  case  is,- whether  this  money,  when  recover-  ed  from  one 
ed,  would  be  assets  in  the  hands  of  the  executors;  if  it  would,  then  the  action  of  two  eze 
IS  properlv  brought  in  the  name  of  both.     Now  there  is  no  doubt  thatthi^mo-*"*®"  * 
ney  was  originally  assets,  and  that  the  fact  was  known  to  the  defendant  when        vvh   h 
he  received  it;  and,  if  so,  it  seems  to  us  that  in  an  action  for  money  had  and  he  knew  to 
received  brought  against  him  to  recover  it,  the  damages  must  be  also  assets,  be  the  mo 
Let  the  rale  be  made  absolute.  ney  of  the 

5.  The  Archbishop  op  Canterbury  v.  House,  T.  T.    1774.    K.  B.  Cowp.  *e«''»*o'[t 
140;  S.  C.   Lofft.  622.   S.  P.  Archbishop  op  Canterbury  v.  Wills.  "^  ^*'**'?* 
H.  T.  1706.  K.  B.  I  Salk.  316.  ^JJ^J  "^^^ 

Upon  a  rule  to  show  cause  why  the  proceedings  in  an  action  upon  an  ad  mi-  wo  old  be 
Btatralion  bond  sued  in  the  name  of  the  Archbishop  in  this  case  should  not  be  assets  in 
Btaid,  with  costs  to  be  paid  by  the  assignee  of  the  Archbishop;  the  grounds  for  the  hands 
staying  the  proceedings  were:  first,  that  in  fact  the  assignee,  who  was  a  ere- **' ^"®  ®** 
ditor  only,  had  no  authority  from  the  Archbishop.  ^^^^  tbeac 

Per  Cur.     No  next  of  kin  ever  struggled  for  the  administration  of  an  insol-tion  was 
vent  estate  with  an  honest  view.     What  the  object  of  the  administratrix  was  properly 
in  this  case  is  very  manifest  upon  the  affidavits  that  have  been  read;  namely,  bro'i  in  the 
to  sell  the  administration  to  the  creditors.     But,  failing  of  that  purpose,  after"*"?*  ^^ 
having  obtained  the  administration,  she  rhakes  use  of  all  sorts  of  chicane,  de-   °'    ®^® 
lay,  and  false  pleas  to  defeat  the  creditors,  and  at  length  absconds.     This  is    r  «y^^   i 
the  general  state  of  the  case.     At  last  a  creditor  or  creditors  have  brought  an  a  creditor 
action  upon  the  administration  bond,  in  the  name  of  the  Archbishop,  and  this  his  a  right 
is  an  application  on  the  part  of  the  administratrix  to  stay  the  proceedings,  in  ex  dehito 
the  name  of  the  Archbishop,  with  costs  on  two  grounds;  one  of  which  is,  thatJ^**'*'**"- 
it  18  not  competent  to  the  Archbishop  to  authorise  a  creditor  to  put  the  bond  "J^n^ j**  r 
in  suit,  but  only  the  next  of  kin.  j^io^  to  gge 

(h)  In  point  of  legal  relationship*  an  adminis 

(c)   Effect  of  death  of  one  of  two  executors,'\  tration 

bih.  Affidavits  to  hold  to .  6«»7. J  hond  in  the 

I.  Manning  v.  Williams.  M.  T.  1740.  C.  P.  Barnes,  87.  ArThbtiho** 

To  an  action  on  a  bottomry  bond,  the  question  was,  whether  bail  should  be  ^/^is  orcu'^ 
granted  or  not;  two  affidavits  had  been  made  by  W. ,  one  that  he  believed  de-n^ry. 
fendant  indebted  to  plaintiff,  &c.  was  held  insufficient.     For  where  an  affida- From  this 

•  Where  the  husband  of  a  feme  execotrix  lengthened  the  day   of  payment  to  a  debtor  case,  and 
of  the  testator's  who  made  a  new  promise,  the  husband  w.is  held   entitled  to  sue.  withoni 
joinios  her  in  the  action;  Yard  ▼.  Eland;  abridged  '^ante,  vol.  if.  p.  91. 

t    ^tcfe  anftf,  vol.  i.  tit.  Abatement  of  Suit. 

t  When  the  plaintiff  sues  as  executor  or  administrator,  it  is  sufficient  for  him  as  a  clerk 
of  the  testator,  to  swear  that  the  defendant  is  indebted,  &c,  as  appears  by  books,  ke. 
and  as  he  verily  believer;  but  a  mere  reference  to  books,  Sec.  unsupported  by  the  party's 
beHef,  is  not  safficiently  positive;  and  in  the  Exchequer,  an  affidavit  by  an  executor  of  a  ^ 
debt  dae  to  his  testator.  **  as  appears  by  a  statement  made  from  testator's  book  by  an  ac- 
eoontant  employed  to  investigate  the  same,  as  deponent  verily  believes,**  is  insofficteak 
to  hoM  A  defendant  to  special  bail;  vide  ante,  vol.  ii.  p.  386.  ei  seq. 
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tbe  not*  an  vit  is  made  by  a  third  person  it  must'be  positive,  unless  in  the  case  of  an  exe- 
Mxed  to  cutor,  Sec.  where  belief  is  enough,  the  second  (by  the  court^s  permission),  that 
this  aobdi  ^jefendant  was  indebted  to  plaintiff,  ^c.  if  the  Sussex  is  not  unavoidably  lost. 
wUI*be  seen 'T^®  vessel  was  agreed  to  be  lost,  and  affidavits  were  read,  controverting  the 
that  altho'  fact  whether  the  loss  is  unavoidable  or  not. 

an  affidavit  Per  Car,  W.^s  second  affidavit  is  prima  facie  sufficient,  else  there  could  be 
made  bj  a  qq  bail  on  a  bottomry  bond,  but,  the  affidavits  ex  parte  defendeniia  turn  the  ba- 
third  per  j^nce,  he  is  supported  by  two  who  swear  she  might  have  been  saved;  and,  for 
MBorXbe  defendant,  eleven  swore  she  was  lost  unavoidably. — Rule  absolute  for  a  com- 
poaitive*.      ^on  appearance. 

yet  that  in  2.  Parrot  v.  Smith.  E.  T.  1736.  C.  P.  Barnes,  74. 

caaa  of  an  The  plaintiff  made  affidavit  that  defendant  was  indebted  to  him  40/.  by  a 
azecntor,  promissory  note  given  by  defendant  to  plaintiff's  intestate,  as  plaintiff  believes, 
aofficLnt  and  appears  by  the  note  in  plaintiff's  possession.  They  had  attended  For- 
tescun,  J.,  who  said,  this  affidavit  did  not  contain  sufficient  certainty  of  the 
cause  of  action,  and  ordered  a  common  appearance.  On  motion  to  discharge 
^J******  the  order,  it  was  urjred  that  the  affidavit  was  sufficient  to  show  a  probable 
g^.v*?'  cause  of  action,  and  was  as  strong  as  an  ar^ministrator  could  make,  therefore 
an  adroinis  ^^*®  Court  ordered  them  to  attend  the  judges  again. 
Uator  that  fi//i.   Payment  of  money  into  court. 

di-feodant  if  indebted  to  him  40/.  as  appears  by  a  note  in  bis  possession,  is  safficSeni  caaaa  of  aetioa^ 
[  379  ]  1.  Gregg's  case.  E.  T.  1706.  K.  B.  4  Salk.  596. 

It  waa  for  This  was  an  action  by  an  administrator.  Holt,  C.  J.,  decided  that  the  de» 
inerly  held,  fendant  could  not  pay  money  into  court,  not  being  liable  by  law  to  the  payment 

'  \ao£  costs, 
not  pa^mo  2.  Crutchfield  v.  Scott.  E.  T.  1728.  K.  B.  2  Str.  796. 

aey  ii*to  The  question  here  was,  whether  in  an  action  by  an  executor,  the  defendant 

coort,  not  should  be  allowed  to  bring  money  into  court.  And  on  consideration  it  was 
being  by  held  he  might,  and  that  the  effect  of  it  would  be,  not  to  make  the  executor  pay, 
law  habla    y^^^  ^j^j^  j^g^  j^jg  subsequent  costs. 

p^i  ji  jg  1th.  Pleadings.         1 .  Declaration. 

now  other  (o)  *^9  lo  the  title  of  the  count;  vide  anie^  tit.  Declaration, 

wiaa.  (b)  J9ts  to  the  title  of  the  term;  vide  ante,  tit.  Declaration* 

(c)  ^  to  the  venue;  vide^  tits.  Declaration,  and  Venue. 

(d)  Cotnmencemeni. 
1.  FiTZGBRALP  v.  BoEHM.  M.  T.  1821.  C.  P.  6  Moorc,  332. 
The  plaintiff  and  J.  T.  were  appointed  co-executors;  and  the  latter,  at  the 
time  of  the  death  of  the  testator,  was  in  co-partnership  with  the  defendant  nntil 
The  charaoit  was  discontinued;  after  which,   and  before  any  adjustment  of  the  accounts 
**h"  'h  th     ^^  ^^®  ^'^'"»  "^*  '^'  died,  leaving  the  plaintiff  his  co-executor,  him  surviving. 
aiecQtor^   J.  T.,  during  the  partnership,  had  paid  large  sums  belonging  to  the  testators 
flaea,shoald  ®s^<^^^  >'>^o  ^he  partnership  account,  and  of  which  a  separate  account  was  kept 
Im  dtstinot  in  the  partnership  books  to  the  credit  of  the  testator's  estate.     None  of  the 
ly  slated,     funds  of  such  estate  ever  came, to  the  plaintiff,  but  were  received  by  the  part- 
nership from  J.  T.,  his  co-executor,  without  the  knowledge  of  the  plaintiff  and 
the  house  of  J.  T.     The  defendant  became  insolvent,  and   at  the  dissolutioa 
of  the  partnership  there  appeared  on  the  books  a  credit  to  the  testator's  estate, 
no  part  of  which  was  paid.     The  plaintiff,  the  surviving  co-executor  of  J.  T., 
commenced  this  action  for  money  had  and  received,  and  declared  in  his  own 
right,  and  not  as  executor,  against  the  defendant  in  his  own  right,  and  not  de- 
scribing him  as  the  surviving  partner  of  J  T«     This  the  Court  now  declared 
to  be  improper,  and  that,  according  to  the  case  of  Jell  v.  Douglas,  (4  B.  &  A. 
374.)  the  fact  of  the  plaintiff^s  being  surviving  co-executor  should  have  been 
I  380  J    stated  in  the  declaration.     See  6  Taunl.  597;  2  B.  &  P.  124.  n. 
And  the  de  2.  Shirley  v.  Harvey.    E.  T.  173^2.  C.  P.  Prac.  Reg.  141. 

^•"^*  Debt  by  an  administrator.     Declaration  in  the  debet  and  detineL     The  de- 

raaeaaral    ^®°^*"*  ^^'^""^d.     Plaintiff  joined  in  demurrer.     Judgment  was  given  fof 
ehSmd  in  '^®  plitintiff.     The  Court  held  that  the  error  was  aided  by  the  Oxford  Act,  and 
the  d4im4t^^^  i^  ^^  ^he  same  as  if  after  verdict. 
only.         3.  Wold  v.  Brioos.  H.  T.  6  &  7  W.  fit  M.  K.  B,  1  Ld.  Rayro.  36.  S,  P, 
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HoLDiN  V.  Sutton.  M.  T.  13  W.  3.  Ibid.  698,  S,P.  Carew  v.  Brouoh- And  it  if 
TON.  1  Show.  67.  S.  P.  Brook  V.  Cock.  Carl  h,  49.  S.  P.  Glover  vjh^ekno 
Kendal.  1  Lutw.  369.  diffe^eoc'^ 

In  this  case  it  was  holden  that,  if  the  executor  obtain  judgment  on  an  obli-  tho*  the  im 
gation  made  to  the  testator,  and  defendant,  being  committed  in  execution,  es-  mediate 
cape,  the  action  for  the  escape  aeainst  the  sheriff*  must  be  brought  in  the  deii-  ^»ei  of 
net  only.     See  Cro.  Jac.  545;  Hob.  272;  Lane,  79.  ?*^*'?"  •''^ 

4.  MuNT  V.  Stokes.  H.  T.  1792.  K.  B.  4  T.  R.  561.  S.  P.  Foot  v.  Stokes.  c^toT'e'" 

T.  T.  J794  K.  B.  2  Kenyon,  529.  S.  P.  Garth  v.  Taylor.  T.  T,  1679.  time;  bat 
C.  P'  Freem.  Rep.  260;  S.  C.  2  Bac.  Abr.  388.  the  contra 

The  testator  having  borrowed  money  on  a  respondentia  contract,  prohibited  ry  has  beea 
by  the  laws  oi  this  country,  the  plaintiffs,  his  executors,  refunded  the  money  'in^c  hold 
to  Che  lenders,  the  defendants.     The  Court  held,  that  the  executors  could  not  f"' J  37^^ 
maintain  an  action  for  money  had  and  received,  to  recover  back  this  money,  ^phj^'^l^^^^ 
notwithstanding  the  defendants  could  not  have  compelled  tbeni  to  pay  it;  and  may  be  of 
in  deciding  the  case  on  this  main  point,  took  notice  of  an  objection  in  point  of  conne  imer 
form,  which  had  been  relied  on;  namely,  that  the  action  had  been  brought  by  tfd,  if  plain 
the  plaintifis  in  their  representative  character;  and  said:  We  also  think  that^*.^'"*'^*^ 
the  point  of  form  is  against  the  plaintiffs.     They  should  have  declared  in  their  ^i,^.  ^^  ^ 
own  right,  and  not  as  executors.  execatoiv 

pay  a  aam  of    money  on  ihe  testator's  acconnt,  which  they  need  not  hate  done  and  afler  ward*  bring 
an  action  to  recover  it  back  again  they  mast  declare  in  their  own  right,  and  may  sae  the  defendants 
in  the  dehet  anddetinet.  |  331  n 

5.  Holden  v.  Sutto:? .  M.  T.  1700.  K.  B.  12  Mod.  565;  1  Ld.  Raym.  698.  siioald  it 
An  action  of  debt  by  the  plaintiff,  for  an  escape  permitted  by  the  defendant,  oecar  that 

who  was  marshal  of  this  court  in  the  time  of  the  testator,  was  brought  in  the  anexocntor 
debet  and  detinet.  On  nil  debet  pleaded,  a  verdict  was  given  for  the  plaintiff;*"^  |"  ^^ 
and  the  Court  was  moved  in  arrest  of  judgment,  on  the  ground  that  this  ^c^ion^^^^^^"-^ 
could  not  be  maintained  in  the  debet  and  dttinei^  but  ought  to  have  been  brought  nead  of  the 
in  the  detinet  only.  And  notwithstanding  a  verdict,  it  was  argued  for  the  plain-  detinet  on 
tiff,  that  this  was  aided  afler  verdict  by  stat.  16  and  17  Car.  2.  s.  1.  ly«  tho 

But  the  Court  were  inclined  to  be  of  11  contrary  opiuion,  and  said  that  it  Court  will 
would  alter  the  nature  of  the  action;  and  that,  consequently,  the  right  would"^*  *  * 
not  be  tried.  Judgment  was  accordingly  stayed  nisi,  &.c.  See  Truens  v.  ^  * 
Porter,  1  Sid.  372;  Banks  v.  Wahon,  1  Sid  ^42. 

6.  BcRLAKD  ▼.  Tyler.  E.  T.  1727.  K.  B.  2  Lord  Raym,  1391 ;  S.  C.  6  Mod. 

356, 
This  action  was  brought  by  an  administrator.     The  defendant  was  charg- 
ed in  the  debet  and  detinet.     General  demurrer  and  joinder.     The  Court  were  ^g^  j|  y^^^ 
of  opinion  that  this  would  have  been  ill  upon  a  general  demurrer,  before  the  beenaaid 
■talute  made  for  the  amendment  of  the  law;  but  since  that  statute,  they  all  a-  that,  on  ge 
greed  that  an  action,  brought  as  this  is,  would  be  good  upon  a  general  demur- n©'**  <*««"«' 
rer;  and  that,  in  this  case,  the  defendant  having  pleaded  in  bar,  and  not  hav-'*'»^."®  " 
ing  taken  advantage  by  demurring  specially,  and  showing  it  for  cause,  it  was  1,^  laken 
well  enough.     That  it  would  be  good  alter  a  verdict  by  the  16  and  17  Car.  2,  becaaae  an 
The  case  cited  1  Lev.  250.  is  express,  and  yet  this  is  none  of  the  defects  par-action  is 
ticularjy  mentioned  in  that  statute,  but  came  under  the  words  "  all  other  mat-bro*t  in  the 
ters  of  the  like  nature,  not  being  against  the  right  of  the  matter  of  the  suit."^*^f'"^ 
Then  that  resolution  has  determined  that  this  defect  is  not  against  the  right  of  ^*^*j* 
the  matter  of  the  suit,  but  is  of  the  like  nature  with  the  omission  <>f  a  pro/er/ tn  „oght  to  ba 
CKria  of  a  bond  or  indenture,  and  the  other  things  mentioned  particularly  ii}  in  the  deti 
that  statute  of  16  and  17  Car.  2.  c.  8.     Then  comes  the  act  of  4  Anne,  c.  16.  net  only- 
B.  1.  for  amendment  of  the  law,  and  enacts  that,  notwithstanding  many  of  the 
same  defects  (specifying  them)  mentioned  in  the  act  of  U>  and  17  Car.  2.  c.  8. 
the  Court  should  proceed  to  give  judgment  according  to  the  very  right  of  the 
cause,  without  regarding  any  such  defects,  or  any  other  of  like  nature,  except 
the  same  shall  be  specially  shown  for  cause  of  demurrer.     Thisxlofect,  then, 
not  being  against  the  right  of  the  suit,  as  was  adjudged  in  that  case  of  1  Lev. 
250.  ought  to  be  shown  specially  for  cau^e  of  demurrer,  if  the  party  would 
take  advantage  of  it. 
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(c)   Cattse  of  action,* 

(f)  ^io  tlie  statement  of  the  grant  of  Utters  of  administration. 

1.  Daws  v.  Harrison.  H.  T.  1674.  C.  P.  2  Mod.  65.  S.  P.  Mason  v.  Han- 

BON.  T.  T.  1691,  K.  B.  1  Show,  35^5;  S.  C.  Comb.  196;  S.  C.  4  Mod. 

123.  S.  P.  Denham  v.  Stephenson.    M.  T.  1703,  K.  B.  1  Salk.  365; 
1  382  ]  S.  C.  6Mod.  241. 

A  «ieciara  j^  ^^  ^^^j^^  ^^  ^^  administrator,  he  showed  that  administration  was  grant- 
minisuator  ed  to  him  by  the  official  of  the  bishop  of  Carlisle,  but  did  not  allege  him  to  bo 
stating  that  loci  istim  ordinarius.  Upon  demurrer,  it  was  contended  that  the  declaration 
adaiioistra  was  insufficient,  because  it  did  not  appear  that  the  official  had  any  jurisdiction. 
tioQ  waa  ^^^  p^^  Q^j.      The  declaration  is  good,  for  it  shall  be  intended  that  he  had 

S[*"*ffi -^T  junsdiction.— Judgment  for  plaintiff.  See  Com.  17;  Palm.  97;  Cro.  Jac. 
ofthebish  556;  Sid.  322;  12  Mod.  21;  8  Mod.  244;  Barnes,  142;  1  P.  Wms.  43;  Stra. 
op,  is  saffi   871 ;  2  Bac.  Abr.  442. 

cient,  with       2.  Truelock  v.  Hartfield.    M.  T.  1695.  K.  B.  1   Can.  17;  S.  C.  12 
out  alleging  Mod.  100. 

him  to  have  j^  j^^^  ^^  ^^^^  ^y  3^  administrator,  he  declared  that  administration  was 
So  adSi  committed  to  him  by  J.  S.,  official  uf  the  Dean  of  S.,  lawfully  constituted  or- 
tration  pleadinary  of  that  place,  lo  whom  administration  of  right  belonged,  without  saying 
ded  to  have  at  that  time  belonged,  or  how  constituted. 

been  grant  *  p^r  Ctir^  It  is  sufficient,  inasmuch  as  the  plaintiff  has  set  forth  that  admin- 
ed  by  un  ©f  jgtration  was  ^^ranted  by  the  official  of  the  dean,  to  whom  the  right  of  granting 
nrsarum''  administratioA  belongs.  See  Mod.  133;  2  Mod.  65;  Salk,  40;  1  Ld.  Raym. 
istiaa  loci     635;    1  Show.  355. 

ordinar,  cai  3.  TiioROLD  V.  Baily.  H.  T.  1669.  C.  P.  T.  Jones,  1. 

adtniniaira  In  debt  against  an  administrator,  the  point  raised  by  the  defendant's  demur- 
tio  de  jare  ^er  was,  whether  the  plaintiff  ought  to  show  the  name  of  the  person  that  gran- 
^^ih"°tsa  ^^^  admini.st ration  to  the  defendant.  Per  Curt  The  alleging  in  the  declara- 
in£  ad  tunc  ^i^"  ^^^^  administration  was  committed  to  the  defendant  debita  juris  forma  ia 
et  qaomo  sufficient,  without  showing  by  what  ordinary. — Judgment  for  plaintiff.  See  1 
do  const!  Lev.  193;  1  Salk.  37;  2  Lev.  55;  Cro.  Jac.  10;  11  Hen.  4.  71.  72. 
tut',  is  4    Court  and  Wife  v.  West.  M.  T.  1683.  K.  B.  2.  Show.  404. 

5**v'., .  .  Debt  on  a  penal  bill  by  an  administration  of  J.  S.,  who  died  intestate,  utdi^ 
even  said  citur.  The  declaration  went  to  allege  that  letters  of  administration  were  com- 
that  it  is  '  milted  to  hini  by  H.  An  exception  was  taken,  that  ut  diciiur  made  it  uncer- 
not  necessa  tain  whether  the  party  died  intestate;  for  the  plaintiff  has  no  cause  of  action — 
rj  to  show  no  right  of  action,  but  as  administrator,  and  therefore  he  ought  positively  to 
thenaraeofgjjjjjlg  ijjmgelf  thereto.  But  the  Court  seemed  to  be  of  opinion  that  it  was 
cranted  ihe  g^*^^*  They  observed,  without  that  word  it  is  right.  We  will  intend  thai 
adixiinistra  ^^  ^'^^  intestate,  otherwise  the  Court  would  not  have  granted  letters  of  admin- 
tioQ.  istration. 

[  383   I     5.  Gidley  v.  W^illiams.  H.  T.  1699.  K.  B.  12  Mod.  443;  S.  C.  1  Lord 
Adeclara  Raym.   634;  S.  C    1  Salk.  37. 

lion  by  an  jj,  jg^^  ^j^^  plaintiff  declared  on  a  bond  as  administrator,  not  saying  in  the 
tor°of  Tho*  ^^^y  ^^  ^^®  declaration  by  whom  administration  was  committed,  and  conclu- 
coods  of  A.  ^^"g  ^^^^  ^^  brings  into  court  the  letters  of  administration  of  the  aforesaid  Rich- 
stating  that  ard,  who  was  the  intestate.  Plea,  non  est  factum.  A  motion  was  made  in  ar- 
A.  died  in   rest  of  judgment  on  an  exception  to  the  declaration. 

testate,  ut  p^i,.  Qjj^r^  First  — There  is  a  good  reason  why  it  should  be  set  forth  by 
dicitar,  IS  yy)^Q^  administration  was  committed,  for  the  defcpdant  may  contest  the  right 
dicitar  may  o^^**®  person  granting,  and  may  plead  administration  was  granted  to  another, 
be  rejected,  or  that  there  were  ho:ia  notabilia.  Secondly.  A  verdict  does  not  help  this; 
When  an  for  it  is  not  a  matter  necessary  to  be  proved  on  this  issue,  the  title  of  adminia* 
administra  (rator  being  not  then  in  question.  Thirdly.  This  defect  was  cured  by  tho 
d**bton  a**    ^®^^"^^»^t's  plea  in  chief,  which  admits  the  plaintiifto  be  a  good  administrator. 

bond,  and  »  Where  the  executor  plaintiff,  in  an  action  of  trover,  dcclure?  upon  the  possession  of 

does  not  al  his  testator,  and  of  a  conversion  by  the  defendant  after  his  death,  it  is  held  lo  be  sofficienty 

lege  ia  the  because  the  property  is  vested  in  the  executor;  and  that  draws  after  it  the  possession  ia  bur; 

declaration  Latch.  214;  7  T.  R.  13. 
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Fourthly^     Though  the  verdict  did  not  cure  it  at  common  law,  yet  it  is  now  by  whoiii 
remedied  by  stat,  16  &  17  Car.  2.  c.  8.     Therefore  the  plainliflf  had  judg- *«*«»«»»»»* 
ment.     See   1    Show.  355;   1  Lutw.   8,  Cro.  Eliz  431;  2  Cro.  566;  6  Mod.  ***"*  ,'*" 
135;   1  Sid.  228;   1  Lev.  193;  Style,  1 06;   1  Mod,  133;   1  Lord  Ray m.  408.    f "a  dcfind 
6.   Adams  v.  The  Terretenants  of  Savage.  E.  T.  1703.  K.  B.  1  Salk.  40;aiic  piemds 
S.  C.  6  Mod.  134;  S.  C.  2  Ld.  Haym.  854;  S.  C.  2  Salk.  601;  S.  C.  3non  ett  fao 
Salk.  321.  '  tarn,  and 

On  a  scirefacias  brought  on  a  judgment  recovered  at  Westminster,  the  plain- **'*^*  "^ 
tiff,  as  administrator  of  J.  S.,  by  his  prof  mi  y  showed  an  administration  granted  JJJpi^inSff 
to  him  by  the  Archdeacon  of  D.     The  heir  and  terretenants  pleaded  neiu  per  the  verdiot 
descent.     Per  Cur.  The  plea  being  nothing,  the  scire  facias  must  abate,  which  does  not 
is  a  bar  to  the  action  of  the  writ,  but  not  to  the  action,  because  the  plaintiff  core  thiAdo 
having  made  this  administration  his  title,  the  Court  could  not  intend  any  oth-*^"*  ^f  **^* 
er,  and  the  pleadings  over  could  not  admit  that  to  be  a  title  which  to  the  Court  j       |^|  .^ 
appeared  to  be  no  title.     See  12  Mod.  443;  1  Ld.  Ray m.  634;   1  Salk.  37;j,r^,QQ^^ 
Bold  v.  Steers,  Cro.  Eliz.  697;  Daws  v.   Stevenson,  2  Mod.  65;   1    Lutw.  by  the  tta 
399;    Carth.    418;    2    Mod.    65;  7   Mod.    15;  3  Mod.  324;   11  Mod.  225; tuie  of  jeof 
Barnes,  137;   12  Mod.  107;   1  Ld.  Raym.  5Q2',  Com,  Rep.  17;  Stra.  412;  S^****- 
P.  Wms.  349;  1  P.  Wms.  767;  2  Lord  Ravm.  855;   10  Mod.  272;  2  Vent,  if  «n  **ini 
84;  Slyl.  283;  Hob.  107;  Cro.  Jac.  10;  T.  Jones,  219;  Dyer,'240;  2  Lev.  ?»?'"**>*  . 
234;  Palm.  74;  12 Mod.  lOO;  PI.  56;  Cro.  Eliz.  465.  n^L^ 

if)  As  to  the  profert  of  on  a  jo4 

L  Wallis  v.  Lewis.  M.  T.    1704.  K.  B.  2  Ld.  Raym.  1216.  ment  reeo 

tn  assumpsit  by  an  executrix,  the  declaration  set  forth  that  the  defendant  ▼•red  at 
was  indebted  to  her  executrix  for  monies  of  the  testator,  received  after  his  ^©•Ihiia 
death  by  the  de/endant  to  the  plaintifl  's  use  as  executrix.     The  plaintiff  had  ?*®''  ^^^. 
judgment  by  nil  dicity  and  a  writ  of  inquiry  of  damages  returned.     The  Court  tiJ^  ^^  g„^ 
was  moved  in  arrest  of  judgment,  that  the  plaintiff  had  not  in  the  declaration  letten  of  ad 
made  any  profert  of  the  letters  testamentatry,  8lc.  minbtra 

Per  Cur.     This  declaration  being  grounded  on  a  promise  made  tothe  exec-**®"  8™"t 
Utrix  herself,  the  naming  her  executrix  was  but  surplusage;  for,  if  an  execu-?^  hA 
tor  gives  an  authority  to  another  to  receive  the  testator's  money,  payment  tOg^jj^^^p^ 
that  person  is  payment  to  the  executor.     So  if  an  executor  be  possessed  of  the  the  writ ' 
goods  of  his  testator,  and  they  are  taken  out  of  his  possession,  and  the  execu-  will  be  aba 
tor  brings  trover  or  trespass,  he  may  in  the  declaration  name  himself  executor  ted  for 
of  the  will:  but  he  need  not  produce  the  will  in  court,  because  he  is  sufficient-"*"*  ^^\ 
ly  entitled  to  the  action  on  his  possession.     So  he  might  bring  the  action  in  hisff^^'^^  * 
own  name,  though  he  never  had  actual  possession. — ^Judgment  for  the  plain- cntor  loe 
tiff     See  3  Wils.  1 ;  3  Ld.  Raym.  55;  4  Ann.  c  16.  1 12.  as  tach. 

Wheu  he  might  have  sued  in  his  own  right,  he  need  not  make  a,  profert  of  the  letters  testamentary* 
2.  BoswoRTUV.  RiDGLEY,T.  T.  1680.  1  W.  ^M.  K.  B.  Carth.  69;  S.  C.I    [  384  | 

Show.  60.  Itisgena 

Scire  facias  by  executors  upon  a  judgment  obtained  by  testator.     Upon  a"*^7  '""^ 
general  demurrer,  it  was  insisted  that  the  profert  of  the  letters   testamentary  ^^j"^^ 
should  have  been  inserted  in  a  different  part  of  the  declaration  to  what  they  ^^^  ^^^^i^ 
were.     Bat  the  Court  said,  that  the  practice  was  to  insert  them  either  in  thesion;  bat  in 
middle  or  at  the  end  of  the  declaration.  scire  faci 

(2)    Oyer.  ^'™*7.*»® 

Garaard  v.  Early.  T.  T,  1769.  C.  P.  2  Wil&  413.  middles 

Debt  upon  a  bond.     After  the  rule  to  plead  was  out,  a  motion  was  made  ^^^  ^f  |j,^ 
that  the  defendant  might  have  leave  to  plead  two  pleas:   1st.  Performance  ofdeclara 
the  condition  of  the  bond;  2dly.  That  no  such  letters  of  administration  as  are  tiooi* 
set  forth  in  the  declaration  were  ever  granted  to  the  plaintiff.      Upon  showing  la  an  ac 
cause,  it  was  objected  for  the  plaintiff,  that  the  defendant  cannot  plead  the  se-  **®°  *^  ^**^ 
cond  plea  without  cravinj;  oyer  of  the  Ictlers  of  administration,  and  setting  ^he  J^^*^?jj^j^^ 

*  And  in  aciion  on  u  note  indorsed  to  the  plaintiff  by  an  administrator,  no  }.rofert  is  ne-  n.^^    the  dd 
cessary,  becau«o  the  pUuntiiT  is  not  entitled  to  the  caatody  of  the  letters  of  adininistratioo,  |*g„dant 
which  however  must  be  proved  on  the  trial,  Stone   v.  Rawlinson.   Wiiledt   460;  abridged  ^|,^g|^ 
ante,  vol.  iv.  p.  397,     And  the  omission  or  the  pro/ert  is  now  aided,  uoleM  the  defendani  ^^i^y^  ^.gi 
demur  sperially  to  the  defect;  4  Ann.  c.  16.  s.  I. 
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[  385  ]  samo  out  in  (ha*  nl^q:  and  he,  not  having  craved' oyer  thereof  in  lime,  is  now 
and  set  out  too  late  to  demand  it,  because  the  rule  to  plead  is  6ut. 

the  letters  ^^^j  ^f  ^|^^^  opinion  was  the  Court:  and  said  that,  where  there  is  any  vari- 

tr  il  n^ir  ^^^^  between  tlie  letters  of  administration  set  forth  in  the  declaration  and  the 

he  wish  to  letters,  ^x.  actually  grouted  under  the  seal  of  the  Spiritual  Court,  if  the  def^cn- 

avnil  him  dant  will  take  advantage  thereof  he  must  crave  oyer  thereof  before  the  rule  (o 

self  of  any  plead  is  out,  must  set  the  same  out  on  record,  and  demur  for  the  variance,  but 

variance  ti^^t  now  he  was  too  late. — The  rule  to  show  cause  was  discharged  per  curiam 
in  the  state  ^^^^^^^  fj^-       j 

fnent  of  '  «      »!»  /   \    t        ?    .  . 

them  ia  the  ^-    "«<?''*•      W  ^^*  ajafemcjn. 

declaration.  HiLBEUT  V.  Lewis.  II.  T.  1G70.  C.  P.  Freem.  Rep.  268. 

A  plea  in         Debt  by  three  executors.     The  defendant  pleaded  in  abatement  that  thee 
"v?**^!?*"*  was  another  executor  not  named;  but  did  not  aver  that  he  was  living, 
is  another        '^.'^^  ^'^^'     ^^^^  averment  is  necessary;   f)r  It  miftht  be  that  the  fourth  par- 
execator     ^y  ^*®^  before  the  executor,  or  before  the  writ  purchabcd. 
not  named  (^)  In  bar.      (<i  I)   //?.  <>'«icra/.  f 

most  aver  NIGHTINGALE  V.  Lee.  T.  T.  1G72.  C.  P.  Freem.  Rep.  5 1;  S.  C.  3  Keb.  17J. 
that  he  is  li  An  action  of  debt  was  brought  against  an  executor,  who  pleaded  that  ho 
^r"^386  "1  ^^^  ^'^^  notice  of  tlie  action  upon  the  ^Tth  day  of  March,  <^c.  and  not  belorCy 
L  ^  J  el  quod  ante  cundem  ^27  dkm  JlLirHi^  idem  {seiP  difcnd'*)  plenc  cdministravil  cmnia 
tor  ^.^  not  ^"^^^  ^'  calalLi  qnx  fueninf  fcsloloris  icmpore  mortis  sncx^  qt  a  ad  manus  suas  </e- 
bound  to  t'c«eJ*t<n/  adminislrand.^  The  plainti.iclcmurrcd,  because  he  did  not  say  he 
take  notice  Was  commorant  in  another  county;  for  if  be  be  commcrant  in  the  same  county 
of  an  origi  where  the  original  was  sued  out,  he  was  to  take  notice  at  his  peril, 
a^lfnaf  °"'  Vaughan,  C.  J.,  caid  that  he  had  conferred  wiih  Judge  Hale,  and  he  said 
hfmTn  the  ^^^^.*"  ^^^  King's  Bench  they  always  used  to  have  an  express  notice,  or  oth- 
county  in  ^^wise  the  party  not  to  be  charged  for  any  thing  administered  after  lhe/jr«cipc. 
which  he  is  (6  1)    Scl-off'. 

commorant  1.  SHIPMA^^  V.  TiioMrsox.  T.  T.  1733.  C.  V,  Willc3,  10.3;  S.  C.  7  Mod.  "246. 
"r*^  \'7  '^*^^  plaintiff's  late  husband,  by  his  will,  made  the  plaintiff  and  one  D.  M. 
?ence  of  no  ^^'"^®  deceased)  his  executors.  In  his  life-time  he  had  appointed  the  defen- 
tice  in  his  ^^"^  ^"'"^  steward  by  letter  of  attorney,  who,  after  the  testator's  death,  received 
defence.  ^^  several  tenants  sums  of  money  due  to  the  testator  in  his  life-lime.  The 
Where  an  plaintiff  brought  this  action  in  her  own  name,  not  naming  herself  executrix  for 
executor  the  money  so  received.  The  defendant  gave  notice  to  set  off  several  sums 
awn  ITame  ^"®  ^^^^  ^^^^  testator  to  him,  which  the  judge  would  not  permit  the  defendant 
for  money  ^^  set  <)f}*.  The  questions  reserved  were,  1st.  Whether  the  plaintiff  should 
due  to  the  not  have  declared  as  executrix;  'Jdly.  Whether  the  defendant  ought  not  to 
testator  in  have  been  permitted  to  set  off  the  money  due  to  him  from  the  testator.  The 
his  life  lime  Court,  after  argument,  gave  judtrment  for  the  plaintiff. 

edVv^^L''       ^'  ^^"^'^^•^  ^-  l^OBERTsox.  ll.  T.  1816.  C.   P.  6  Taunt.  4-18;  S.  C.  2* 
defendant  .  Marsh.    138. 

afterwards,  '^^j^  ^^^^^  ^^  actian  by  the  executor  of  an  underwriter  against  a  broker,  for 
the  defend  premiums  due  on  policies  subscribed  by  the  testator.  The  defendant  attempt- 
ant  cannot  ed  to  set  off  certain  returns  of  premiums,  which  became  due  afici  the  testa- 
set  off  a  tor's  death.  A  verdict  was  found  for  the  plaintiff,  with  libertv  to  the  defend- 
hiro  from  ^"'  /?  "'''''^  ^"^  ^"^'-•'  ^  nonsuit,  if  the  Court  should  be  of  opinion  that  the  set-ofT 
the  testator.  ^^"'^  ^®  supported.  A  rule  was  now  applied  for. 
In  an  action      ^^^  ^«^«     The  cases  of  Minett  v.  Forrester,  4  Taunt.  511.  n.   and   Gold- 

cntow  oTan  r  \  V  u^"^  *^f^?"^«"'  P'^'^*^  ^»'«  ?«"«"!  is.ne,  he  is  too  laie;  he  cannot  then  fomo  nt  the 
^ndeVwri  f^^^^' *h«'*«  "^^mg  another  executor.  An  executor  is  appointed  hv  ihe  will,  and  therefore  it 
ter  aaainst  'I  "«;=es«»7  »«  P/'^y  oyer,  and  set  it  out  in  order  first  to  show  that  f.ici,  and  then  to  arc r 
a  broker  for  *,«  '  a  'A  ""i^®' J'"'  ^"«  defendant  need  not  aver  that  he  adminisK  ro  J,  41  Ed.  .  2?.  a.  1 1. 
premll.^^^^  ^^''^  ^'^'^-  ''^'  ^""^''  ^  ^"'"'^^''  '^«^-  E"^-  *'J^0">-  I>ig.  Abalo- 

cfet  sub^cri  .„!  „!^  ***1  ^«"!"' o**  ndministration  have  hccn  ol,t.>incd  in  an  inferior  diocefie,  the  d«r*ad- 
bed  bv  the  !"!i"  .1  P  .  *^  "V  "  ^^^^  ^^''-'''^  '''^'■*'  ^''^''  7iotabiUa',  or  may  give  th;,i  fact  in  evidence, 
teTator  the  iJ^u!  ''ffl^°^  ""'  "7*''*  "''i''^'»  ^  ^"""^-  ^'-l-  "ote  ?.  go  if  the  dofcnd«nt  dls^ 
broLr  crr'^nt  i^«ffi'-"7  f  ^''  ^'T  f  P'"'^"'"  ""'  ndministration  to  the  plaintilF,  ns  that  the 
not  there      ,  s7  yj;"®*'***"*^  *»«  '""^  P'«^*«  "^  ^nques  executor  or  adminialrator;  2  M.  &  S.  §55^ 
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Schmidt,  V.  Lyn,  ibid  531.  arc.  sfrnng  authorities  on  (his  point;  where  it  was  Tore  set  off 
decided  that,  in  llie  case  of  ll.(»  l*a:jkrnj)l(  y  of  an  iinfUMwritcr,  the  l)r()ker  could  »"ci«rns  of 
not  pet  off  aj^jai.ist  premiums  (hio,  on  policies  suhsrribcd  l»y  the  underwriter  be-  ^^u^^^' 
fore  the  bankruMcy,  sum-;  due  for  returns  of  premium,  whether  due  before  orc.,^Q  ^^^ 
after  the   bankrupt<7.      li  is  im})ossible   to  fuul  any   solid  distinction  between  nfter  the 
those  cases  and  the  present.     As  the  broker  cannot  in  any  sense  be  said  totesiaior'a 
be  an  agent  f)r  the  underwriter  after  his  bankruptcy,  neither  can  he  be  so  af-*^*'"'^. 
ler  his  death;  as  the  authority  given  by  the  underwriter  himself  ceases  at  his  .   f 

bankruptcy,  and  his  right  lo  the  premiums  is  communicated  to  his  assignees;  ^j^^  ^^^ 
BO  does  his  authority  cease,  and  so  is  that  right  commimicated  to  his  executors  ^rcrfere. 
at  his  death.— Rule  refused.     See  12  East,  507;  2  M.   &  S.   112;   16  East,    [  387] 
382.  To  debt 

3.  Houston  v.  BoRBE^fAVE.  H,  T.  I8IG.  C.  P.   6  Taunt.  451 ;  S.  C.  2  '   bro't  by  an 

Marsh.    141,  eiccuior 

This  was  a  similar  action  to  the  last,  excepting  that  the  defendant  had  ofTec-",^^""^  j* 
ted  the  policies   under   a  dt  I  credere  commission.     The  Court  held  that  that  recover  mo 
circumstance  could  not  make  any  difference,  as  the  underwriter  could  know  ney  levied 
nothing  of  that  circumstance.  on  a  fieri 

(c  \)   Slalide  of  limHal'wna,  /a«a#,  un 

1.  CocKRAM  V.  Welby.  E.  T.  1677.  C.  p.  2  Mod.  212;  S.  C.  1  id.  215;  S.  tZ^J'^lll 

C.  1  Frcem.  236;  S.  C.  2  Show.  79.  oSi  by  th« 

In  debt,  the  plaintifTdeclared  that  his  testator  recovered  a  judgment  in  this  testator,ih« 
.court;  upon  which  he  sued  out  fieri  facias,  which  he  delivered  to  the  defend- defendant 
ant,  being  sherifTof  Lincoln,  and  thereupon  the  said  sheriff  returned  fieri  f^cij  cannot 
but  that  he  hath  not  paid  the  money  to  the  plaintif!',  per  quod  actio  accrevify  ^c.  P'*"<|  ***® 
The  defendant  pleaded  the  statute  of  limitations.     To  which  the  pJai^tiffde- jjj*j"^®j^jjj 
murred.      1  he  demurrer  was  sustained.  A  landlord, 

2.  Clarke  v.  Hougiiam.  T.  T.  1823.  K.  B.  2  B.  &  C.  149;  S.  C.  3  D,  &    on  leuing 

11    1  ^  >  his  lands. 

Declaration  in  nsstimfs't,  for  money  had  and  received  to  the  use  of  J.  C.  in  ««^de»iooJ 
his  life-time;  with  counts  to  the  u-eofthc  plaintiff,  as  his  administratrix,  since  ^^^P^^^^^^ 
his  death.      1st.   Plea,  general   issue.      2d.   V\en^  n'm-assumpsil  infra  sex  an- Yq^  fn,xny 
nos.     Replication,  denying  the  second  plea.     It  appeared  at  the  trial,  that  the  years  he 
defendant  in  1832  lot  an  estate,  in  several  parcels,  to  as  many  tenants;  that  he  charged  his 
undertook  to  pay  the  rates  of  all  kinds  that  sht^uld  he  assessed  upon  the  lands;  •enunis  3/. 
that  prior  to  the  rent-da v  in  each  year,  the  steward  of  the  defendant  sent  an      *•  P®"* 
account  to  each  of  the  tenants,  in  which  they  were  charged  3/.  lOs.  per  acre    r  ^jjq  *! 
for  the  rates;  that  J.  C.  always  paid  it,  from  1802  to  1815;  that  J.  C.  died  in  of,|,e,„died 
Sspt.  1816,  and  the  plaintiff  on  Michaelmas  day  paid  the  same   as  usual;  that  and  hUad 
at  that   lime  she  had  not  taken  out  the  letters  of  administration;  that  the  de- ministnitrix 
fendant,  in  fact,  paid  but  1/.  IO5.  an  acre,  and  the  plaintiff  overpaid  42/.  which  P^^id  anoth 
occurred  within  six  years  before  the  action  was  brought;  that  W.,  f*"<^*^<^**^^"  re,fi^inclmj 
nant,  communicated  to  the  other  tenants  that  he  had  discovered  that  they  had  j^^^  \^^^ 
been  overcharged  for  the  rates;  that  that  induced  him  to  speak  to  the  defend- ch'iirge.  Aa 
ant  about  it;  that  he,  wi:hin  six  years  before  the  commencement  of  the  action,  other  ofihe 
told  the  defendant  that  all  the  tenants  had  been  overcharged  for  the  rates;  that  tenants 
the  defendant  ans'vcred,  that  the  assertion  was  incorrect,  but  that  if  there  was ''P®'^®  ^j'    , 
any  mistake  he  must  go  to  his  steward,  who  would  rectify  it;  that  W.  spoke  ^j^j'^^j^ 
again  to  the  defendant,  who  said,  that  the  overcharge  had  been  made  to  reim- jjj,„  ,hat  ho 
burse  him  any  los>  he  mi^ht   sustain  by   being  responsible  for  all  the  rates  to  and  all  tbo 
the  collectors.      It  was  objected  on  the  part  of  the  defendant,  that  the  suppos- tenants  had 
ed  acknowledgment  of  the  defendant  was  not  made  to  the  plaintiff,  or  to  any  P**'*^  ^^^ 

person  on  her  behalf;  that  (he  plaintiff  was  not  administratri.K  at  the  time  she  I°°^"^"^*J> 
*       t      I  .ill  ■       1        I         1      •.         J  1  I       4.  t^®  answer 

made  the  payment;  that  she  bad  committed  a  derastaviij  and  could  not  recover  ^.j  ^^^^  jf 

the  n^oiey  back  in  her  representative  capacity.  there  was 

any  mistake,  il  should  be  rectified.  He  hnd  paid  but  IL  IO5.  per  acre.  The  administratrix  brought  an 
action  to  recover  the  aumn  over-pitid  by  the  iiilestate.  The  landlord  pleaded  the  atatate  of  h"'»i»^*®'**» 
The  Coart  held  she  eoald  recover  the  money. 
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Per  Cur,  The  question  of  fraud  does  not  arise  in  this  case,  for  it  should 
have  been  raised  by  a  special  replication.  The  statute  of  limitations  is  not  a 
bar,  if  there  has  been  an  acknowledgment  within  six  years,  whether  it  was  ac- 
companed  with'a  refusal  to  pay  or  not,  Leaper  v.  Talton,  16  East,  420;  and 
Douthwait  v,  Tebbutt,  5  M.  fy  S.  75;  and  it  is  clear,  from  the  case  of  Mount- 
stephen  v.  Brooke,  3  B.  Sl  A.  141.  that  an  acknowledgment  to  a  third  person 
is  sufficient.  Now  the  defendant  acknowledged  the  mistake  as  to  all  the  ten- 
ants to  W.,  which  takes  the  payments  by  the  deceased  out  of  the  statute.  The 
action  is  properly  brought  by  the  plaintifi*,  in  his  representative  capacity;  for 
thp  inoney  paid  by  him  afler  the  death  of  the  intestate  will  be  assets. 

(d  1 )   That  the  executor  has  administered. 
Parten  and  Baseden's  case.  E.  T,  1675.  C.  P.  1  Mod.  213. 
The^plaintiff  obtained  judgment  in  an  action  of  debt  against  the  testator  of 
Baseden,  the  now  defendant;  after  whose  death  there  was  a  devastavit  reium" 
ed  against  the  defendant  Baseden,  hia  executor;  he  appeared  and  pleaded  to 
If  an  admi  u   Qnd  ^  special  verdict  was  found,  viz.  that  the  defendant  Baseden  was  made 
nisiraior      exccutor  by  his  will,  and  dwelt  in  the  same  house  in  which  the  testator  lived 
tion   itisa  ^^^  died;  and  before  probate  of  the  will  he  possessed   himself  of  the  goods  of 
good  plea    the  testator,  prized  them,  inventoried  them,  and  sold  part  of  them,  and  paid  a 
to  saj  that  debt,  and  converted  the  value  of  the  residue  to  his  own  use;  afterwards,  bet 
the  execa     {q^q  the  ordinary,  l^e  refused,  and  upon  his  refusal  administration  was  commit- 
*d'b^^h*"^  ted  to  the  widow  of  the  deceased.     The  question  was,  whether  the  defendant 
testator's     should  be  charged  to  the  value  of  the  whole  personal  estate,  or  only  for  as 
irili  has  ad  much  as  he  converted. 

miniftored.       Per  Car.     Here  the  committing  of  administration  was  a  mere  void  act;  for 
if  men  were  allowed  to  administer  as  far  as  they  could  themselves,  and  then 
set  up  a  beg<Tarly  administrator,  they  would  discharge  thqjr  own  debts,  and  de- 
liver tho  residue  of  the  estate  to  one  that  is  worth  nothing,  and  cheat  the  rest 
of  the  creditors.     If  an  administrator  bring  an  action,  it  is  a  good  plea  to  say 
that  tho  executor  made  by  the  will  has  adroinistercd.-^Judgment  for  plaintifi. 
See  Hensloe's  case,  9  Co.  37;  Keble  v.  Osbaston,  Hob.  46;  Whitmore 
[  389  ]v.  Porter,  Cro.  Car.  88;  2  T.   R.  97;  Vaugh.  182;   VI  Mod.  441;  5  Mod. 
A  plea  to     136;  2  P.  Wms.  145;  3  P.  Wms.  251;  2  Saund.  148;  2  Stra.  018;  2  Ley. 
boDd^lT        ^^'   ^  ^"®^-  ^^'^'   ^  Rol.  919;   1  P..  Wms.  8;    1  Sid.  280. 
the  adminis  C^  ^ )  That  administralion  has  been  <!i!;ranted  to  a  wrojis^  individual. 

tratorofihe  Davies  v.  CcTTs.   H.  T.    1675.   C.  P.    1  Mod.  231, 

feme  covert      The  plaintiff,  administrator  to  E.  B.,  a  feme  covert,   brought  an  action  of 
that  adinini  debt  upon  a  bond  against   the  defendant,  who  pleaded  that  adminfstration  of 
gtration       ^jjg  wife's  goods  ought,  dejure,  to  be  committed  to  the  husband  who  was  thea 
hafebe^ca    ^^^^®'     -Demurrer.     Per  Cur.     We  are  of  opinion  that  he  is  rightful  adminis- 
granted  to   ^''fttor  until  his  letters^of  administration  are  repealed. — ^Judgment  for  plaintiff, 
her  hns  See  21    Hen.    8.  c.  5.  s.  7;  29  Car.  2.  c.  3.  s.  25;  22  Sf  23  Car.  2.  c.  10; 

band,  is  io  12  Mod.  306;  4  Co.  51 ;  1  Vern.  88;  Fitz.  205;  2  Vern.  329;  2  Stra.  891; 
safficieat.     galk.  36;   1  P.  W^ms.  378. 

(/  I )  That  there  has  been  a  release. 
HuTcinxsoN  V.  S.wAGE.  M.  T.  1708.  K.  B.  2Ld.Raym.  1306. 
w'h'i'her  a  '^^®  administrator  of  J.  D.  brought  an  action  for  goods  sold  by  the  inte&- 
plea  of  a  re*^*®*  '^^^  defendant  pleaded  that  the  plaintiflT^  on,  4*c.,  released  the  defend- 
lease  of  all  ant,  his  heirs,  executors,  and  administrators  from  all  manner  of  actions,  cau»- 
debts  by  an  es,  suits,  bills,  bonds,  debts,  dues,  accounts,  judgments,  executions,  quarrels, 
administra  trespasses,  and  demand.-?  whatsoever,  as  well  in  law  as  in  equity,  which  the 
in'a'^ti'on"  P'»'*n*»ff  ^^^  against  the  defendant,  S^e.  The  plaintiff  replied,  and  craved 
for  a  debt  ^7^*"  ^f  the  release,  on  which  a  general  release  is  set  out  of  all  debts,  (it  says, 
doe  to  the  that  he  and  others,  the  creditors  of  Savage,  do  release  him,)  and  then  says, 
intftfiUte,  that,  at  the  making  of  that  release,  the  defendant  was  indebted  to  him  in  his 
where  there  own  right  in  the  sum  of  6/.,  and  that  he  released  that  debt,  kc.  The  defend- 
d  *  t  ih  *^"**^  counsel  upon  demurrer  contended,  that  such  general  releases  did  dis- 
adrpinistra  ^^^^S^  ^^®  ^®^^t  due  to  him  as  administrator,  and  cited  1  Roll.  Abr.  404. 
tor  io  his  Per  Powell,  J.  The  case  in  Roll.  Abr.  was  taken  out  of  the  Year  book  of 
own  right.  Edw.  3.  39.  and  Edw.  3.  96.  at  which  time  the  law  held,  that  a  grant  of  all  hifl 
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goods  by  an  executor  or  administrator,  passed  goods  which  he  had  as  execu- 
tor or  administrrtor;  but  now  it  is  reversed,  and  there  is  no  difference  between 
a  grant  and  a  release;  therefore,   that  case  of  a  ^rrant   of  all   his  goods  will  f  390  ] 
govern  this  present  case;  hut,  if  there  had  been  no  other  debts  for  the  release  VVhere  the 
to  work  on,  then  it  had  released  this  debt.     On  this  argument  the  case  was  ■*?*■*.•  ®^** 
adjourned,  Jind  on  the  last  paper-day  of  the  term  the  defendant's  counsel  ^r- "j"*V"?*  " 
guedy  that  it  was  plainly   the  intent  of  the  parties  that  it  should  discharge  all  .m  action 
debts,  as  well  in  his  own  right  as  administrator;  for  it  says,  all  actions  that  we,  broagbtlb/ 
every,  or  any  of  us,  &.c. ;  and  every  man's  deed  must  be  taken  most  strongly  an  executor 
against  himself,  as,  for  instance,  a  release  to  A.  B.  of  all  his  actions  releases**''  jj'"™'?^ 
as  well  joint  actions  as  several;  and,  as  to  the  objection  that  a  grant  of  all  his  |"*  *  *® 

foods  does  not   pass  goods  as  administrator,   he  cited  1  Roll;   1  Leon    ^P^ » replication 
'lowd.  209;  Noy,  106;  and  Cro.  Jac.  318.     Per  Holt,  C.  J.     If  he  had  no  that  the  ori 
goods  but  as  administrator,  that  must  pass  by   a  grant  of  all  bis  goods.     Ad-ginal  writ 
journed.     See  S  Lev.  273;  Carth.  118;   I  Show.  150;  Holt,  620.  of  the  plain 

4.  Replications  tiff  was  su 

1,  HicKMAjr  V.  Walker!  M.  T.  1 1  Geo.  2.  C.  P.  Willes,  27.  u? sliV^llS 

Action  of  assumpsit.     All  the  promises  were  laid  to  be  made  to  the  testator  berore  ob 
in  his  life-time.     The   defendant   pleaded  that  he  did  not  promise  within  six  taining  the 
years  next  upon  the  obtaining  of  the  original  writ  of  the  plaintiff.     The  plain- letters  leati 
tiff  replied,  that  the  original  was  sued  on  such  a  day,  and  within  six  years  be-  ?J®?^*'^'  * 
fore  the  obtaining  thereof,  that  is  to  say,  on  such  a  day  letters  testamentary  g^"l^^^ 
were  granted  to  him,  by  which  the  plaintiff's  action  accrued  to  him  within  six  ,^,.1,  ^  ^^ 
years.     The   Court  held  this  replication  bad,  because  the  time  of  limitation  plication 
must  be  computed  from  the  time  when  the  action  first  commenced  to  the  tes-  was  plead 
lator,  and  not  from  the  time  of  proving  the  will,  for  that  gave  no  new  cause  of«jl  }^  * 
action;  and,  therefore,  the  time  of  proving  the  will  is  perfectly  immaterial.         "*"  ^^ 

2.  Gary  v.  Stephenson.  E.  T.   1693.  K.  B.  2  Salk.421;  S.  C.  Garth.  335 ;JJ,?"^*^Jy 

Burr.  555;  4  Mod.  372.  defendant 

H.  was   indebted  to  A.   who  died,    B.  received  the  money,  and  afterwards  after  testa 
the  plaintiff's  wife  took  out  letters  of  administration  to  A.,  and  within  six  years  *<>''■  <*• 
after  the  letters  of  administration,  bu:  not  within  six  years  after  the  receipt  of '"'•••  '|. 
theraoney,  brought  an  indebitatus  assumpsit  against  B.,  as  for  money  had  and  oiheiwiae.* 
received  to  the  tisc  of  bim  and  his  wife;  the  defendant  pleaded  that  he  did  not  Xo  a  plea 
promise  within  six  years;  the   {LtintiT   replied   the   special  matter;  and,  onoftheata 
demurrer,  the  court  were  of  opinion  that  the  statute  could  be  no  bar,  because  tote  of  limi 
the  plaintiff^s  title  commenced  by  taking  out  letters  of  administration,  and  this '?^*°"*P***i'* 
waB  not  a  cau=e  of  action  in  the  intestate.     See  Cro.  Jac.  61.  *'    ™^f  " 

3.  Mathews  y.  Phillips.  M.  T.   1707.  K.  B.  2  Salk.  425.  S.  P.  Kinset    r  g^f  -i 

V.    Hat  WARD,    llutw.  97.  that  testa 

.  An  action  of  debt  was  brought   in  the  PtTarshalsea  court;  afler  some   pro-tator  died 
ceedings  there,  the  six  years  expired;  the  defendant  sued  out  an  habeas  corpus,  before 
and  removed  the  cause  into  this  court,  wherejthe  plaintiff  declared  anew,  and  J"*^8™"N 
the  defendant  pleaded  that  the  v*ause  of  action  did  not  accrue  within  s»-^  X^^*"*  eommenc 
before  the  teste  of  the  habeas  corpus,  and  this  was  held  to  be  a  good  pliea;  but  ^^  ^  ^^^ 
that  the  plaintiff  might  reply  the  suit  below,  and  have  shown  that  to  have  been  action  with 
within  the  .six  years;  not  that  this  suit  was  a  continuance  of  the  suit  below:  in  a  reaioii 
but  that  the  plaintiff  had  rightfully  and  legally  pursued  this  right;  and  it  should  able  time.t 
pot  be  in  the   power  of  the  defendant  to  defeat  or  hinder  him  of  a  remedy, 
without  any  default;  as  where  a  person  brings  an  action  before  the  expiration 
of  six  years,  and  dies  before  judgment,  the  six  years  being  then  expired  shall 
not  prevent  his  executor  from  prosecuting  the  suit  with  effect. 

*  So  where  an  action  was  brought  by  an  administrator  against  the  acceptor  of  bills  of 
Azohange,  payable  to  the  intestate,  and  accepted  nfier  his  death,  bat  before  the  grant  of 
letters  of  administration,  it  was  held  that  the  statute  ran  only  from  the  grant  of  the  letters; 
Morray  ▼.  the  East  India  Company,  5  B.  &  A.  20*4;  abridged  ante,  vol.iv.  tit.  Bills  and 
Notes. 

The  aboye  special  replication  must  conclude  with  an  averment,  to  give  the  defendant  an 
dpportaniiy  of  answering  (he  special  matters.  4  Mod.  374.  376. 

t  No  precise  time  is  fixed  as  to  what  shall  be  deemed  a  reasonable  l>me;  bnt  ii  sbonld 
saem  that  the  ttatots  is  tb«  best  ^aide  upon  th«  snbjeot;  and  as  that  proTides  that  a  naw  ao- 
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dares  as  nd 
tniniY  i.  lor 


P^^  j^  ^^  4.  Carver  v.  James.  T.  T.   1746.  C.  P.  7  Mod.  548. 

«ciion  an  Artinn  of  ry.s>fi./7'sif  iip»  n  ilir  case  by  plaint  iff,   as  executor,   on  promises 

exi»cinor  made  !  iic  ii'si.if  i  ii]  ^:r-;  lile-  iii.e.  The  defendant  pleaded  two  pleas,  1st, 
onpn>niisf^!«'J  lie  general  issue;  and  'Jdlv,  Tliat  the  cause  of  action  did  not  arise  within  x 
«iin  Je  to  he  year:*.  The  plaintiff  replied,  that  he  sued  out  a  writ  of  privilege,  and  that  the 
J^"'"'®'^'****  cause  of  a<M  n  ?iM»-e  wiihin  six  yc  nrs  before  the  writ  purchased.  Demurrer. 
ple«ds  won  '  *^®  C(nirl  decided,  that  the  rej  lication  as  framed  could  not  be  supported, 
as9umpsit  and  gave  judament  accorchnojy. 

mid  ih    staluto  of  liiiiiintinii!!.  a  rppiicaiioii  tlmt  ihe  testator   sued  out  a  writ  of  privilege  and  that 
the  e«'t  use  of  action  arose. wtihin  six  ^eais  lefore  the  writ  pnrchascd.  can  not  be  supported. 

I   ^^\]  8,,j    Evidence,     1.  For  fin  plaint,  ff. 

plH^miir  d^e  (®)    ^^^"  necessary  to  prove  his  tilled 

1,  Thtnnev.  Puotheroe.  H.T.  1814.  K.  B.  2  M.  &  S.  553. 
This  was  n  dcclaration'in  assumpsit  by  an  adminirtrator,  upon  promises  laid 
cjfose  of  ac*^  ^^^  intestate,  with  «  piofcrl  of  th«  letters  of  administration.  The  defend- 
ti  in  ari/mg  ^nt  pleaded  the  geneVal  is<ue.  At  the  trial,  the  letters  of  administration  were 
in  the  time  produced,  in  compliance  with  a  notice  from  defendant  to  plaintiff.  The  stamp 
of  his  testa  was  objected  to,  and  the  plaintiff  was  nonsuited.  A  rule  nisi  had  been  obtain- 
tor,  orinierf^jj  f^^^  r^  ^^^y  trial,  on  the  ground  that  the  objection  was  not  open  to  the  defen- 
.*  ^  dant  upon  now  assumpsit,  but  only  upon  a  plea  disclosing  the  special  matter^ 
fert,  the  d    ^'*  "P^"  ^  p\vn  of  ne  unqtits  athninislratur. 

fendant.can  P'r  Cur.  Upon  the  general  issue,  the  plaintiff  had  no  occasion  to  produce 
not,  und  r  the  letters  of  administration  at  all,  for  the  plea  admitted  that  he  was  adminis- 
tho  general  trator. — Let  the  rule  be  made  absolute.  See  Com.  Dig.  Pleader,  c.  D.  lOj  2 
isaue   dein  j)    ,4.  ^  J^d.  Havm.  8^21;    I  Salk.  38;  3  Taunt.  113. 

2.  LoYD  v.'FixLATsoN.  T.  T.  1796,  K.  R  2  Esp.  N.  P.  564. 
On  the  frcneral  issue  to  an  action  by  an  executor,  it  was  stated  that  the  tes- 
tator had  died  at  Naples,  .and  it  being  proved  that  the  defendant  had  the  goods 
he  contended  that,  the  plaintiff  having  declared  as  executrix,  she  was  bound 
to  prove  the  testator's  death.  But  Lord  Kenyon,C.  J.,  said,  as  there  w^asnot 
tion  in  the  cases  enumerated  in  it  most  he  romrnenced  within  a  year,  so  an  executor  ought 
bIm  to  bring  a  new  action  wiihin  that  period.  In  1  Lord  Rnyra.  484.  Ken^ey  v.  Tlayword, 
a  year  is  said  to  he  a  roasonabie  time;  and  the  Court  of  K.  B.  nppears  to  be  of  this  opinion 
in  Wilconks  v.  Hig^ins,  2  Strn.  1)07;  Fiizg.  170.  289.  whnre  it  is  said.  '*  that  the  most 
that  had  ever  been  allowed  was  a  year,  and  thnt  wiihin  the  equity  of  the  proviso  in  thesta- 
ime,  which  givcd  the  piainiifl'  a  year  to  coftiinencc  a  new  aciion  wbere  the  judgment  is  ar- 
rested or  reversi'd,  and  that  ihpy  would  not  fro  n  moment  further,  for  it  would  let  in  all  the 
inr.onvenienr.es  which  ilu;  stainle  wa:<  in.ide  to  iivoid.  Indeed,  if  the  execnlor  had  been 
ret.'irdi.'d  by  suits  iilmot  the  will  or  administration,  and  hnd  t<bown  that  in  pleading,  it  wdold 
hrtve  been  oiherwis»»,  bec:»us«  the  n^g'ect  would  then  have  been  accounted  for;"  and  Lee, 
J.  s<iid,  **  [  think  wh?it  Ih  or  is  not  a  ^^cent  prnscrulion  in  a  rase  of  this  nature,  is  to  be]de- 
terniiiied  by  the  discrt'iion  of  ihe  Court,  from  tlif  circumstances  of  the  case;  bu<  genera.l- 
ly,  the  ye:ir  in  the  slntute  is  a  gjxici  dirociion.*'  llowexor,  in  I,cihl>rid«;e  v.  Chapman,  15 
N  in.  103.  ihci'iciion  w.\a  allovvcil  to  bo  broiiphl  wiihiii  fonr'ccn  njonth?*  after  the  testator's 
den'h,  lh()ii;»h  no  reavoM  is  nssioned  for  ii.  Tpiui  the  wlmlc  ihfiefore,  it  seem*  prudent 
fur  the  executor  to  hrin«  a  n»'w  anion  as  «:non  iis  h«  |)o--i..ly  (.a'l  ai'mr  dtiuth  of  his  testa- 
tor, and  at  all  evimls,  not  tn  di.'tay  il  bc>oiid  a  }cai. 

The  form  of  the  replic.ition  by  .<n  executor  to  a  plea  of  tlH»  statute,  where  he  recently 
brings  a  new  action  .ifier  the  de;»ili  of  ihe  testator  is,  lo  stale  that  the  ^e^t«tor  on,  &c.,  in 
such  a  teim,  in  sut  h  a  ye:ir<»f  ilie  l\iii«"t5  rei^n.  sued  oni  a  capiat  ad  rcFpondendvm  (for 
in-^'ance)  n«*iinsi  the*  dHf'esMfaiit.  rrruniali'e  on  the  itiorickw  cf  All  Sonis;  that  the  sheriff 
reiurned  lb  it  thu  d»'fen'an*  was  not  f«»und  in  bis  bailiwick;  and  then  continue  the  capias 
from  term  to  term  dcnvn  to  th«'  lime  of 'be  tes»aior';  deu:h;  ihat  he  appointed  the  plnintifT 
hi"*  ex"cutor.  recmiily  af:er  wl»o«*e  rle.iih,  lo  wif,  in  such  u  term,  &c,,  tho  plaii.liti*  sued  out 
the  writ  npo'i  whi-h  th>!  <iction  is  (onnded;  ihi^thii  several  writs  so  prosccnied  .  by  the  les^ 
lator  i«riifi-<t  'he  drifrnd  ml  were  with  an  inte:it  to  hi\o  impleaded  the  defenda»»t  upon  tho 
sever.il  i/romlse-  in  the  derl:ir;iiion  spHcifi.-d;  and  th  ii  tlie  writ  «ucd  out  by  the  plaintiff 
awaioMi  ih«;  ib-f-ndant  was  prosecuted  ajrainst  him  with  ifitenl  to  implead  him  for  the  caus- 
se.s  of  action  in  the  dricl.iraiion  specifi^'d,  Jiod  upon  bis  appearance  lo  declare  against  him 
for  thesiid  .sevetril  causes  ofnciion;and  that  he  afiorwards  on,  &c  ,  declared  against  the  de- 
fend nt,  &c. ;  with  an  rivennent  that  the  several  causes  of  action  accrued  within  six  years 
next  l>efore  the  suing  out  of  the  writ  of  capias  nd  respondendum,  first  ubo?e  specified  by 
the  testator,  &c.;  2  William^s  Saunders,  63.  g.  63.  h. 

"  Where  a  bill  of  exchange  was  indorsed  generally,  bat  delivered  to  S.  C,  as  admini*- 
tfatriz  of  J.  C,  for  a  debt  dno  to  tho  intestate;  and  S.  C.  died  intettato  aAor  tho  bill   bo^ 
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a  plea  of  ne  unques  exectdor^  on  the  record,  it  was  unnecessary,  the  merits  be- So,  where 
ing  only  in  issue  on  the  present  plea.  *'^®  defMnd 

a.  FaRrington  v.  Clarkz.  T.  T.   HS-i.  K.  B.  '2  Chit.  Rep.  4:9.  "I*;. ""1  ^ 

Defendant  aclmg   under  a  power  of  attorney  Irom  plainthf,  took  out  unmin-,|,jj  piajniiflf 
islration  at  Bengal,  to  the  estate  of  a  deceased  debtor,  hy  bond  to  phiintili',  aud  who  had 
received  monies  under  the  administration.    Other  creditors  in  this  country  ob- oliuined 
tained  a  subsequent  administration,   who,  after  the  eommenccmont  of  this  ac- ".^'^^^'Vf* ** 
tion,  but  l)efore  the  trial  of  the  cause,  gave  notice  lodeftindant  not  to  pay  over  J'""/*  '"*•* 
such  monies  to  the  plaintiff.     Those  (acts  came  bcf<irc  the  Court  on  a  special  ^^^^^  ^^^^ 
case,  and  the  question   for  them  to  decide  was^  whether  the  plaintiff  was  ('Utf-oat  ndiniiiis 
tied  to  recover.      P':r  Cnr.     Defendant  acted  under  authority  from  the  plain- tration  in  In 
tiff.     He  cannot  be  therefore  permitted  to  set  up  the  richt    of  a  third  pt  rson,  «li-»»  "ndcol 
The  administration  stands  unrepealed,  and  is  cranlod  to  the  defondaiil  nierclv  '«<^^**<'  «*■ 
as  attorney  for  the  plainti.T;  and  the  defendaiM,  hcin^  adminislrr.tor  of  the;  dtv^j^^^'j^^ 
ceased  aud  attorney  to  the  plaintitf,  his  rccoipt  of  money  to  the  nm  imt  'f  the  could  not 
plaintiff's  debt  is,  'u\   effect,  payment  of  it  to  the  defend.int  n-;   tho  ph<inii.r's  rKfu»e  pay 
agent.     The  defendant  wash  >und  to  pay  it  over  to  the  plaintiff  whtMi  I."    re- '"j;  ih«ii» 
ceived  it,  and  cann  )t  therefore  pay  it  into  the  hands  of  1. 1  ers*  n  N\h'«    n!    v.  n   •>  "*'*''  •*>  i"** 
to  get  the  assets,  that  he   may  retain  for  hi:^  own  dcl.t.— Ju'lirn.cn!  !or  |  lasji.i   '.   I  '  '.,.  ' 

4.  Adams  v.  Savage.   E.  T.    17  )4    K.  B.   G  IM  d    .1:4.  i^.M..off,  oa 
X                   .        ,                 I         •                                   1                                      lit-.  ""  I'round 
In  an  action  by  an  aunimjstrator,  on  a  judj^nK'nl    le.fM.vt  ri  <l  hv  \v.^  i-  t'^ttrc  j,pj,^^,.,^ 

in  the  King's  Beach,  at  \Ve.-tJnir:s'cr  (wh.rh  is  h;nv,a  nn'uhid  in  ]Midd!rv:(  x  .  qu(;nriidini 

where    the  planitiff  made    profcrt  oi'  U  it<  is  <  f  ;a!sMliii>ti  afi"ii  1h  in  the    ArrJ;- iiisiraiiou 

deacon   of  Dorset,    and  the  (hveruiant  i>h';j<UHl  ;i  nlt'a  vhiili  a<!niinr(|  \hv  let-  »t>t»«n»'d 

ters  of  admini.^tration;   it  w;js  (v<  !d,  on  riiolion   in  aiTJ-.-?t    t>r  ju<^jiinoiit    that,  in  *.^' ""»*'^ 

order  to  cn.jlilc  fh»'  [lumii'T  tn  icrovc  r,  hr  oofrljtto  havt   Ln<l  htic  rs  i-f  admin- .^jj^  p|J„ 

istration  Irom  the  liish.^p  "f  J^o..v].;m,  air.  1  hat  tt.e  pica  onlv  admiutd  llie  phiin-of  ,j,e  ^rene 

tilf 's  tiile  as  staled,  winch  was  an  iTisuffnicfU  title.  r.il  is^ue, 

5,  Hunt  V.  SiEvr.Ns.   T.  T.    I'MO.    C.  P.  3  Taunt.  I  i.^.  I.owever 
This  was  au  acticm  of  trover.      Phiintifl'  dcf  Inrcd  as  administrator  on  a  con- ''"'>' !'^""'* 

version  in  his  own  trial.     'J'hc  defemhint  pleaded  the  ironeral  issue.  jiiaied  i» 

The  Court  held  that   such  plea  did  not  adrnit  the  plaint ifl'^s  character  of  ad-  ihodcclam 
ministrator,  and  that  as  the  letters  of  administration  were  not  properly  stamped,  tUm.* 
he  could  not  recover.  And  \vh«r» 

6.   Watso.n  v.  King.  M,  T.    13 I5.  K.  B.  4  Camph.  N.  PJ.  272.  j^^cla '"**'** 

Trover  by  an  administrator.     The  declaration  described  him  as  such,  nnd  ^*'*^  **"** ^^ 
contained  a  profert  of  the   letters  of  administration.     It  was  objected  for  the  ofadjon 
defendant,  that  (he  plaintif  had  not  entitled  himself  to  sue,  as  he  had  not  giv- anting  in 
en  the  letters  of  administration  in  evidence  at  the  trial,  although  the  conver-hin-vwii 
sion  was  alleged  to  have  taken  place  after  the  intestate's  death..  lime.rtie 

Lord  Ellcnborough  said,  that  as  a  profeH  in  cttria  was  made  of  the  letters  of  P  •"    j™ 
administration,   he   must  suppose   that  they  gave  sufficient  evidence   of  the  f^^^  ^^^^ 
plaintiff's  representative  character,  till  the  contrary   was   proved. — Plaintiff  n^i  admit 
bad  a  verdict.  hi^i  title.t 

came  due,  and  before  it  was  piid  held,  ih.tt  the  admini^lralorB  de  hnni^i  non  of  J.  C,  niighl  "***  ^nare 
aue  upon  (hu  l>ilt;  niid  that  their  ti.l*^  waa  sutlicionily  prtyvrd  bv  the  letter.^  of  adiiiinMira- 
tion  do  bonu  non,  without  pnttiuring  ihose  >;ranird  to  S.  C,  the  nd.iiini.<4trutrix.  Gather-  . 
wood  V.  Ch.iliaud,  1  IJ.  &  C.  ISO;  S.  C.  2  D.  and  II.  271:  abri<l{jed  ante^  vol.  iv.  p.  416. 
*  VVhei'rt  the  iiiiiutitf  alleged  in  ih.j  d.if.laraiioii  th.if  aciiiiinistra  ion  of  ail  a  d  uingnlar 
the  goods  and  clntteL-*  IiHlou^ing  ft)  ih  •  iniest  ite  itt  the  liiiit!  (if  his  death  *vas  ^ratitod  »«•  hicn 
by  the  Bishop  of  Cht'sler;  aiul  tho  «U;f.Mi<l;mt,  afior  cr.iviuy;  ovur  of  ih«!  lelttiF:*  of  nd  i  !:»!■*- 
tratioii,  pleaded  that  the  plaiiiliif  h  id  tw.wi'  been  ad  uinisMMlor  of  ali  a"d  -ir.^iil  ir  ft.e 
goods  and  ch.iileis  of  ihe  iiilos'ale  in  rn  mtmr  ami  fi)rin  as  i(j.»  paiulitf  hnd  in  hor  de^'  ira  • 
tion  in  that  behilf  alleged,  upon  which  i-t4uo  wan  joined;  ii  was  h  Id  in  this  (nnii  of  pl<'(i, 
th^it  the  only  fict  put  in  is-iae  vva^,  wh«tlmr  the  loiters  of  adminisira'ion  nieniion<id  i:i  the 
declaration  vvere  duly  granted;  and  that  ihu  question  vvheiher  the  defendant  resided  in  tho  • 

diocese  of  Chester  at  thM  time  of  thi*  death  of  the  intestate  consiiiu>ed  no  part  of 'he  is- 
age.  If  the  di.'fondanl  intended  to  insi-ti  ihat  h«  did  not  reside  in  thai  diocese  at  ihe  time. 
and  that  therefore  the  adiuinistration  did  not  op"rate  upon  his  debt,  ho  ought  to  have  plea- 
ded the  ff»cl  ftpeciallx;  JuiioUes  v.  I3ate  5  IJ.  and  C  491. 

t  liut  in  such  case  .i:i  iho  uaniing  himself  uduiinisirator  is  aiero  Harplasage^  Com'    Dig« 
Plpader,  2  £.  1;  if  the  plaiatiSf  could  have   proved   bimtelf  in   actual   poMesaion  of  th« 
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[  394  ]  (6)  Mode  of  provint^  his  title. 

To  estab  I.  Rex  v.  Barnes.  H.  T.   1816,  K   B.   I  Stark.  N.  P.  243. 

Jinb  the  ^  Per  l^  Blanc,  J.     Notwilhstanding  the  original  will,  togeth«^r  with  the  pro- 

{■Ir^^ir*  bate,  is  produced  by  the  officer  of  the  Ecclesiastical  Court;  still  1  am  of  opia- 
flboald  pro  *^"  ^^^*  *^®  ^^***  cannot  be  read  in  evidence,  unless  it  bears  the  seal  of  the 
dnco  ihe  court,  or  some  mark  of  authentication.  The  only  reason  why  the  probate  is 
probate.  received  in  evidence  is,  that  it  is  in  all  cases  authenticated  by  the  seal  of  the 
The  origi    court.     See  1  Phil!  on  Ev.  317. 

acu*ir!he  -  Eldevv,Keddell.  H.  T.    1807.   K.  B.   8  East,  187. 

Ecdesiatiti  ^^^  plaintiff  sued  in  this  case  as  administrator.  It  appeared,  however, 
cal  Court  that  immediately  after  the  intestate's  death,  his  widow  went  to  the  surrogate's 
directing  office  for  the  purpose  of  administering  to  his  effects.  In  proof  of  the  admin- 
Joiters  of  ad  istratrix's  title,  the  proper  officer  prdduced  in  evidence  the  original  book  of 
ipinistra      j^^.^^^  ^yjjj^  ^^^  yj^  ^p  ^1^^  surrogate  for  letters  of  administration  to  be  granted 

aranted  ^^  ^*'"'  -^"^  ®*  ^^®  letters  of  administration  themselves  were  not  produced, 
with  ihesorfior  evidence  of  any  search  having  been  made  for  them  since  the  widowed 
rogate^s       death,  the  evidence  tendered  was  deemed  insufficient. 

fiat  for  the  But  the  Court  now  said  that  it  could  not  be  questioned,  but  that  the  original 
the  MRie,  i)QQk  of  acts  of  the  court,  which  wa?  the  authority  for  the  proper  officer  afler- 
".?*'**'j. wards  to  make  out  the  letters  of  administration;  was  proper  evidence  of  the 
the  title  of  title  of  the  widow,  for  the  letters  of  administration  were  only  the  copy  of  the 
the  partj.  original  minutes  of  the  court,  drawn  up  in  a  more  formal  manner. 
An  attor  (c)   Pro(f  of  cause  of  action* 

ney^a  bill,  Blackelor  v.  Crofts.  M.  T,    1694.   K.  B.   Comb.  348. 

*.**    j°^  .         In  assumpsit   by  an  executrix  for  fees,  the  plaintiff  gave  in  evidence  a  bill 
Bttificieot  to  *^ade  by  the  testator  in  his  life-time;  for  the  defendant  it  was  urged,  that  the 
establish      bill  was  not  signed  by  him;  therefore,  as  it  could  not  he  given  in  evidence  for 
the  natare    him  in  his  life-time,  it  could  not  be  siven  in  evidence  for  his  executrix, 
or  plain  p^r  Cur.     The  book  of  a  man  that  makes  regular  entries  may  be  received 

I    ^qr  **?'  ^^  evidence,   and  perhaps  several  of  these  things  could  not  in  their  nature  be 
A  h    k        proved  by  record.     The  bill  is  examined  by  an  attorney  in  court,  and  reported 
ealled  the    r^^&sonable,  consequently  the  tostaTor's  hand  to  the  bill  is  not  necessary. 
Assignation  2.   For  defendant. 

Book,  kept  {a)    To  disprove  plaint^ff'^s  title. 

by  the  Pre  1.  Richard  Ramsbottom's  case.  Old  Bailey,  1787.  K.  B.  1  Leach,  C.  t». 
wgative  25    „ 

record*  the  ^^  prove  that  the  probate  of  a  will  had  been  revoked,  an  entry  of  the  rero- 

prohate  cation  in  a  book  called  the  Assignation   Bjok  of  the  Prerogative  Court  was 

and  other  produced,  from  which  it  appeared,  that  all  causes  were  entered  by  the  regte- 

proeeed  trar,  and  which  was  kept   as  the  only  record  of  such  proceedings  and   of  the 

'"*••./?  ".**  decrees  of  the  court      On  an  objection  as  to  its  admissibility,  the  Court  over- 

^^Bnd  '?o  ''"*®^  *^^  ^^^  ^®^^  »^  *^  ^^  S^^^  evidence. 

show  pro  *•  Allen  v.  Dundas,  II.  T.   1789.  K.  B.  3  T.  R.  125. 

baterevok  P^^  Cur,  The  probate  of  a  will  is  conclusive  evidence  till  it  be  repealed^ 
ed.  and  no  court  of  common  law  can  admit  evidence  to  impeach  it. 

But  where  (fe)  To  nullify  cause  of  action. 

there  IS  no  goods  for  which  the  action  was  broaght,  it  seems  that  it  woold  not  have  been  necessary  for 
dispute  as  },jm  |q  ^^^^  evidence  of  ihe  letters  of  administration,  if  the  action  were  against  a  mere 
to  tne  ordi   wrong-doer,  any  possession  in  such  case  being  suthciont. 

nary  s  j^ris      «  ^j  administrator  suing  for  rent  dae  since  the   testator's  death,  must  show  hie  intestate 
diclion,+  a  h^jj  q chattel  interest;  lit.  Covenant,  338. 
probate  can      |  q^  ^^^^  delivered;  vide  ante.  tit.  Attorney,  vol.  ii.  p.  630. 

"°*  h  d™  Whether  the  defendant,  when  ho  denies  the  title  of  the  plaintiff  as  executor,  can  show 

peac  eu  in  ^^^  probate  has  been  granted  by  the  ordinary,  where  it  ought  to  have  been   granted  by  the 

a  court  ot     metropolitan,  appears  to  be  doubtful.  If  such  grant  be  void,  then  it  would  be  good  evidence^ 

h'fi'*!!'       "P^*^'*  iho  plea  that  ihe  plaintiff  is  not  executor.     It  is  clear  that  administration  granted  by  a 

nallibea        bishop,  or  other  inferior  Judge,  when  it  does  not  belong  to  him,  is  void,  Com.  Dig.    Admio. 

by  tne  ^        (B.  5.)  ;  and,  iu  one  case  it  is  said  that  a  prubato  by  the  diocesan,  in  case  of  bona  nota^ 

proper  Jans  bilia,  is  void;  but  a  prerogative    probate,  whore   there  are  no  bona  notabilia,  i»  only  void- 

dicUoo^         able  ;  R.  v.  Loggan,  I  Slra.  75.     But  Lord  ^lacclesfiold  appears  to  have  been  of  opinion, 

that  a  probate  grunted  by  an  inferior  judge  is  not  Void,  but  only  voidable,  until  revened  9 

Comber'f  case,  1   P,  Wms.  767 ;  1  Saund.  275.  a.  n.     The  reason  given  for  the  distino- 
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(a  1 )  Proof  Ifwt  statute  of  limilaiiona  bars  the  claim.  [  396  1 

1.  Green  v.  Crane.  M.  T.   1   Salk.  28;  S.  C.  2  Ld.  Raym.  1101.  6Mod.TheeTi 
309;  11  Mod.  37.  S.  P,  Sarell  v.  Wine.  H.  T.   1803.  K.  B,  3  East, *>•"«•  ^ 
409.     S.P.  Hickman  v.  Walker.   1   Salk.   28.    Executors  op  the'^W^^'J* 
Duke  op  Mari-borough  v.  Widmore.  K.  B.  2  Stra.  890.  siotlito  of 

This  was  an  action  by  Green  on  several  promises  laid  in  the  declaration,  Imiitations 
to  have  been  made  to  the  testator  by  the  defendant,  who  pleads  the  statute  of  will  be  th« 
limitations,  on  which  issue  was  joined.  In  evidence  it  appeared  that  the  tes->*nae  ^  hi 
tator  had  been  dead  seven  years,  before  the  action  was  brought,  but  the  execu-  J"  *«*><>» 
tor  proved  a  promise  made  to  himself  within  a  year,  before  the  commence-  ihe^^"n^i 
ment  of  the  action,  and  the  plaintiff  obtained  a  verdict.  ant  aad 

Per  Cur.     Though  the  acknowledging  of  the  debt  is  a  continuation  of  it,  the  testator 
and  refutes  all  presumption  of  its  having  been  ever  paid,   and  consequently  or  ineetate ; 
brings  it  out  of  the  statute,  yet  this  verdict  does  not  maintain  the  issue,  and  **?*  *"-*. 
therefore  must  be  set  aside,  because  the  promise,  being  made  to  the  executor,  ^1^?    f 
could  not  be  made  to  the  testator  within  six  years.  limitation 

2.  Sarell  v.  Wine.  H.  T.   1803.  K.  B.  6  East,  409.  to  coonta 

^Basuaipsity  on  promises  to  an  intestate.     J^on-assumpsit  and  statute  of  limi-  on  promiaes 
tations.     The  question  was,  whether  evidence  of  an  acknowledgment  by  the  ^  tMtator» 
defendant,  within  six  years,  of  an  old  existing  debt  of  above  six  years  stand-  P^^i^^'^ 
ingdue  to  the  plaintiff';  intestate,  but  which  acknowledgment  was  made  ^^'^ye  wo 
the  intestate's  death,  would  support  the  declaration.  miaes  to 

Per  Cur,     Though  an  implied  promise  to  pay  might  be  raised  from  the  ac-himaelf 
knowledgment  of  the  debt,  yet  it  must  be  raised  to  a  person  living  at  the  time  ^^^t  teita 
when  the  acknowledgment  was  made,  and  cannot  refer  back  by  relation  to  a  ^?'*\  « 
period  before  the  intestate's  death.  So*  a  nr« 

3.  Atkins  v.  Tredgold.    T.  T.  1823.  K.  B.  2  B.  &  C.  23;    S.  C.  3  D.  &mi;/,nada 
R.  200.     S.  P.  Tulloch  v.  Henley.   1  R.  &  M.  16.  by  a  defend 

Per  Cur.     This  case  presents  some  difficulties,  in  consequence  of  the  au~  ant  to  pay. 
thorities  which  appear  to  be  opposed  to  it;  but  reasoning  on  its  different  parts,  5?***l°'[*. 
ir  will  not  be  difficult  to  show  that  the  plaintiffs  are   entitled   to  hold  their  J®**^'J*P*^ 
▼erdict.     The  facts   are  few:    Two  persons*  make  several  joint  and  separate  31^^!^ 
promissory  notes.     One   of  these  persons  dies,  naming  the  other  among  his  cannot  bo 
executors.     Afler  his  death,  and  after  six  years  have  elapsed  from  the  date  of  made  avail 
the  notes,  the  survivor,  who  has  thus  been  appointed  his  executor,  pays  a  >ble,  if 
year's  interest  on  the  note,  not  in  his  character  of  executor,  but,  as  found  by  ?1*^®  ^^'^ 
the  jury,  on  his  own  account.     It  might  be  said  on  the  authority  of  Whitcomb   ?  S91^ 
V  Whiting,  Doagl.  652.  that  at  the  time  the  survivor  paid  the  interest  he  'C-Upon  a 
vived  all  the  obligations  against  the  deceased,  if  he  at  that  time  had  been  similar 
alive.     The  question  therefore  is,  whether  the  promise  implied  against  the  de-  principle, 
ceased  on  his  paying  that  interest,  can  be  made  to  extend  against  the  executors  m  aetiona 
of  John.  In  other  words,  whether  the  promise  of  one  of  the  two  joint  and  sepa-  ■gw"**  ««• 
rate  contractors  will  make  the  executors  of  the  other  person  liable.  The  declar-  ^|,^[J'|^^ 
ation  lays  promises  by  the  deceased  in  his  life-time.    Those  must  be  put  out  of  p^fg^Q, 
the  question.     It  also  contains  promises  by  the   executors  of  the  deceased,  made  joint 
No  one  of  them,  in  fact,  made  a  promise;  can  we  then  say  that  they  did  so  and  aeveral 
by  implication,  when  the  only  evidence  is,  not  that  one  of  the  executors  of  the  promiaaory 
t'lon  by  Lord  Macclesfield  is,  thnt  an  executor  takes  his  aothority  from  the  will,  but  the  ad-"^^^  > 
mtnlstrator  from  the  ordinary.     Whatlier  ihe  probate  be  void   or  not  seems  to  depend  on  ■'*®''  "* 
the  fact  of  the  ordinary  having  or  not  having  jurisdiction.     The  metropolitan  has  a  juris-  y?***^ 
diction  thronghoot  his  province  ;  but  the  ordinary  bn.y  in  his  diocese  ;  and,  \t  there  be  no  ?    P™[  . 
bona  noiabilta  there,  he  has  no  jurisdiction,  and  the  probate  would  socm  to  be  void.     So,  it  from  their 
is  said,  in  Buller's  Ni.  Pri.  247.  that  the  adverse  party  may  prove  thai  the  testator  left  bona  datea  ono 
notabilia  against  the  probate  by  an  inferior  court;  for  sucfi  court  had  no  jurisdiction  ;  and  of  them 
sec  Allen  v.  Dundaa,  3  T.  R.  i:U  ;  Roscoe  on  Evidence,  381.  died,  nam 

*  However,  in  Cqrlh.  471.  Helin  r.  Hastings,  it  is  said  to  have  been  admitied  thit  a  pro-  ingtbe  oth 
misemade  to  an  execulor  is  sullicient  to  prove  the  issue  of  asfiuropsit  to  the  te&tntor  within  er  among 
six  years,  because  the  promise  does  not  give  any  new  cause  of  action,  but  only    revives  his  eieea 
the  old   cause  ;  and  is  of  no  other  use  but  to  prevent  the  bar  by  the  statute  of  limitations,  tors,     TIm 

survivor  paid  a  year'  s  interest  on  his  own  accoant.  To  a9tion  on  these  notes,  the  atatnte  of  limitations 
was  pleaded  by  the  ezecntors,  and  the  Conrt  held  that  the  implied  promise  by  the  sarvivor  did  aol 
make  the  execntors  liable  to  be  aaed  on  the  notes. 
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deceased,  but  Ihat  a  third  person,  a  stranger  to  them  in  their  character  of  ex- 
executor,,  promised;  if  we  did  bo,  wc  should  hold,  that  persons  might  be  made 
liable  on  a  note  by  a  promise  from  a  third  person,  who  had  no  privily  with 
la  an  ae  them;  or,  at  least,  it  would  force  us  to  hold  that  the  mere  existence  of  a  debt 
tion  ftC  ther  owing  by  a  testator  is  of  itself  evidence,  of  a  promise  by  the  executors  to  pay 
Birit  of  an  jj.  jj^^  ^jjgg  Q^  Whitcomb  v.  Whiting  has  carried  the  doctrine  of  the  effect  of 
?f  ^e^ea*  a  promise  made  by  one  of  two  joint  makers  of  a  promissory  note  on  the  other 
tate  of  the  to  the  very  limits  of  the  law,  perhaps  beyond  them;  we  cannot  think  of  ex- 
teatator  is  tending  its  operation.  It  is  much  shaken  in  authority  by  Brandhara  v.  Whar- 
inaoWent,  ton,  1  B.  &  A.  463.  and  is  quite  inconsistent  with  Bland  v.  Haslerig,  2  Ven- 
a person      tr is,  Rep.  15 J. 

riaiU^er  '^^'    Wilnesses.     1,    CredUors. 

demand  1.  Craig  v.  Cundell.  T.  T.    1808,  K.  B.   1  Campb.  381. 

upon  it,  ia  To  prove  plaintiff's  case,  who  sued  as  administrator,  a  witness  was  called, 
aot  a  com  who,  being  examined  on  the  voire  dire,  said  he  had  a  demand  on  the  intestate^s 
petent  wit  ©gtate,  for  which  he  had  not  applied,  the  funds  being  sufficient.  He  was  re 
Diaintiff.  rejected  as  evidence,  as  the  consequence  of  the  witness's  evidence  would  be 
But  nnleflf  ^^  create  a  fund,  out  of  which  he  might  receive  payment, 
the  estate  2.  Paull  v.  Brown.  Horsham  Lent  Ass,  1806.  £x.  6  Esp.  N.  P.  C.  34, 
is  insol  Trover  by  the  administrator  of  on  intestate.     To  prove  plaintiff's  property, 

Tent,  a  ere  ^  witness  was  called,  who  was  objected  to  on  the  ground  that  he  was  a  creditor 
diior  IS  a     ^^  ^j^^  inte.-tate's.      The  estate  did  not  appear  to  be  insolvent, 
witness.  ^"^  Macdonald,  Chief  Baron,  said,  that  there  was  no  diflerence  rn  this  case 

Be,  io  at  and  that  wherein  the  intestate  himself  was  plaintiff;  in  which  latter  case  it  was 
BUtnpait  quite  clear  there  could  be  no  objection  to  a  man  to  whom  he  owed  money  be- 
■IJ""^  A.  ing  called  as  a  witness,  and  yet  the  ellcct  of  his  testimony  was  to  increase  his 
wiK)  had     debtor's  ability  to  pay;  such  interest  was  too  remote. 

moneydae  ^-  Clark  v.  Dealy.  E.  T.  1703.  K.  B.  6  Mod.  151;  S.  C.  Holt,  756. 
to  testator,  This  was  an  action  of  assumpsit  by  an  executor,  for  money  of 'the  testator's 
it  was  held  received  after^his.  death  to  the  plaintiff's  use,  and  produced  the  testater's  debt- 
that  the  or,  who  paid  it  as  a  witness,  but  he  must  be  rejected,  for 
P'J^menMo  Yer  Holt,  C.  J.  The  plainfiff,  by  bringing  this  action,  determines  the  elec- 
not  be  pro  ^'^^  ^®  ^^^  ^^  suing  the  original  debtor,  or  the  receiver,  and  allows  of  the  pay- 
Ted  by  the  ment;  but  if  he  is  nonsuited  the  matter  is  at  large  again,  and  he  may  sue  the 
original  debtor,  therefore  the  debtor  swears  to  discharge  himself,  and  consequently 
debtor.*       cannot  be  a  witness. 

[  ^^^  3  2.  Legaiees* 

Jadgment  j  q./^    JudgmetU  and  excculion  -t 

of  an"e  ^'  Gainsborough  v.  Follyard.  M.  T.  1747.  K.  B.  2  Stra.  1121. 

cotor  waa  .  ^^^  defendant  was  indebted  by  bond  to  the  testator  of  the  plaintiff,  wli<r 
set  aaide,  died  13th  March,  1738.  Uptm  making  up  all  accounts,  the  defendant  on  the 
because  by  third  of  April,  1739,  executed  a  warrant  of  attorney  to  confess  judgmeDt  at 
relation  it  the  suit  of  the  executor,  as  of  last  Hilary  term,  or  any  subsequent  terth;  and 
tator'a  li^  ''th  of  April  the  judgment  was  entered  up,  and  the  defendant's  goods  taked  in 
time.  execution.     After  this,  a  commission  of  bankruptcy  issued  against  him;  and 

now  the  assignees  moved  to  set  aside  the  judgment,  as  being  entered  ef  Hilary 
term,  when  the  testator  was  living,  and  the  Court  held  it  to  be  irregular,  for 
the  attorney  could  have  no  authority  to  appear  in  Hilary  term,  at  th«  suit  of 
the  executor,  and  the  judgment  must  be  considered  as  of  that  term.  So  the 
judgment  and  execution  were  set  aside. 

2.  Prince  v.  Nicholson.    H.  T.  1815.  C.  P.  6  Taunt.  45;  S.  C.   1 
Andtlie  Marsh.  401. 

Court  will  Judgment  had  been  given  for  the  defendant  in  Trinity  term  last  ppon  a  de- 
"*^d^t*  "^urrer  to  defendant's  plea  puis  darrein  conlinuance,  of  judgment  against  de- 
the  preia  *  ^^  ^^  action  by   an  exfecutor,  a  p:iid  legatee,  is  a  competent   witness  to  increase  the 

dice  of  as     ®*^**^®  '  Clarko  v.  Gammon,  1  R.  &  M-3I. 

executor  a       t  An  executor  may  have  an  elegir  under  a  judgment  for  his  testalor,  bat  not  without  a 
scire  facias,  even  within  the  year  ;  2  fc^laund.  (Jc?.  c.  5  li  edit. 

If  a  judgment  be  recovered  by  two  executors,  and  ibe  one  prays  a  capias,  and  the  olher 
a  fieri  facias,  it  has  been  said,  the  capias  shall  be  awarded  as  roost  bencfitral  for  tliesf:atec 
8  Bac.  Abr.  3d.  in  note  ;  Hob.  61 ;  vide  1  A:k.  460. 
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fendant  as  executor.     An  application  was  now  made  to  withdraw  that  demur- jadgmeac 
rer,  and  taWo  judgment  of  assets  quando  acciderini.  B*/®"  f°' 

But  the  Court  said,  that  they  were  aware  of  no  case  in  which  a  judgment  J*JJ|^J^y^ 
against  an  executor  had  been  awarded  to  his  prejudice  after  the  term  in  which  /i™iy^n 
it  was  given.     His  reliance  on  such  judgment,  they  observed,  might  have  ma-domanw. 
ierially  influenced  his  distribution  of  tlie  testator's  property. 

lUh.   Costs* 
12iA.  Rtlaiive  to  wriis  of  error, 
I.  Bail  in  error.      Vide  antty  tit.  Error.  [  4^9  ] 

I,  Gale  v.  Till.  M.  T.   1692.  K.  B.  Camb.  228. 
Judgment  being  given  below  against  the  plaintifi*  (who  sued  as  administra-  An  admia 
tor),  he  brougiit   a  writ  of  error,  whereupon  the  judgment  was  affirmrd.     Iti«trator 
was  moved  that  the  administrator  might  pay  costs,  because  the  bringing  f he  "^'""'^.j . 
w/it  of  error  was  hia  own  act.     Sed  per  Cur.     An  administrator  shall  not  pay  ^^^  .** 
costs  on  a  writ  of  error,  nor  shall  he  give  bail  on  a  writ  of  error.     See  Yelv. 
168;   1  Cro.  219;   1  Sid.  183.  XJiiIms 

2.  FiTZ  Williams  v.  More.  T.  T.  20  Car.  2,  K.  B.   1  Lev.  245;  S.  C.  1  jadgm«Dt 

Sid.  368;  S.  C.  2  Keb.  293.  371.  b«  giTen 

Per  Cwr.     In   construing  the   provision   in  the  stat.    16  &  17  Car.  2.  c.  8.  ?««jn«  him 
that  it  shall  not  extend  to  any  writ  of  error,  to  be  brought  by  any  executor  or  J."^ff  i,^ 
•idmiatatrator,  it  must  \ye  remembered  that,  if  judgment  be  given  against  an  j^^^  ^^ 
executor  or  administrator  de  bonis  propriisj  he  shall  put  in  bail  in  cases  where  bonis  pf9 
k  would  be  required  of  other  persons.  priis^f 

2.   Costs  in  error. 
Williams  V.  Riley.  H.  T.  1791.  Ex.  Ch.  \  H.  Bl.  666. 
JTudgment  de  bonis  testatoris  had  been  given  in  the  K.  B.  against  the  present  Nor  shall 
"plaintiff*,  and  had  been  affirmed  in  this  court.     Costs  had  been  allowed  to  the  ?°  r' Ki°^to 
defendant  in  error.     A  rule  had  been  moved  for  to  show  cause  why  the  costs  ^^,1,  ^q  ^ 
should  not  be  disallowed.  The  distinction  (it  was  submitted  to  the  Court)  that,ror,  nnleM 
where  executors  would  be  liable  to  pay  costs  in  the  original  action,  they  were  liable  to 
alio  liable  in  error;  but  that  where  they  were  not  liable  in  in  the  original  ac-cortii  in  the 
tion,  they  would  not  be  liable  in  error,  was  clearly  to  be  collected  from  1   H.  5^°*"*  "* 
Bl.  567.  n;  3  Lev.  375;  4  Mod.  244;  2  Barnadist.  450.  '°'^' 

The  Court  refused  the  rule.  P  ^^  « 

(B)  Actions  against  executors  and  administrators.  iJ^  * 

1st.  Process  against.  ceaaajpainrt 

Watban  y.  Pilling.    T.  T.   1821.  C.  P.  3  B.  &  B.  4;  S.  C.  6  Moore,  66.  an  executor 

A  rule  msi  had  been  obtained  to  set  aside  the  notice  of  declaration  and  all  need  not 
subsequent  proceedings,  it  appearing  that  the  plaintid  had  on  general  process  ^P^^i^y  ^l>* 
declared  against  defendant  as  executor.  character 

Per  Cur.     It  has  long  been  established  that  on  common  process  the  plain- 1^^  ^m  ^^ 
tiff  may  declare  as  executor  or  administrator,  and  it  appears  to  us  that  this  declared 
principle  applies  most  strongly  to  the  case  of  a  defendant,  who  is  declared  a-  a^ainavt 
gainst  in  his  representative  character. 

2nd.   CouH  in  which  he  is  to  be  sued. 
I.  AiLWATv.  Burrows.  M.  T.  1779.  K.  B.   I  Doug.  263. 
A  rule  had  been  obtained  to  enter  a  suggestion  on  the  roll  of  the  fact  of  this  An  execa 
action  having  been  brought  against  defendant  as  executor  for  a  debt,  in  respect  j****  c»nnot 
of  which  he  ought  to  have  been  sued  in  the  county  court  of  Middlesex.  ^^le  Court 

Sed  per  Cur,     The  Court  will  not  permit  the  suggestion   of  a  matter  on  ^f  Conwi 
the  roll  unless  it  appear  to  be  relevant,  and  it  could  not  be  meant  to  give  this  ence  for 
Court  of  Conscience   a  jurisdiction  over   executors.     If  there  is  no  express  Middleaex. 
exception,  there  is  one  implied,  from  the  nature  and  reason  of  the  thing. — 
The  rule  discharged. 

*  The  sabject  ofcostn,  as  connected  with  plainliflk'  executors,  has  been  already  noticed; 
Tide  ante,  p.  351. 

t  And,  altboagh  an  ezecator  or  administrator  is  not  compellable  to  find  bail  in  error,  yet, 
if  he  does  not  avail  himself  of  hid  privilege,  bat  puts  in  bnii,  the  recognizance  will  be  valid 
and  obligatory;  2  Ld.  Raym.  1459|  S.  C,  2Stra.  745;  ct  vide  ante,  p.  27. 

t  And  bo  writ  with  an  ac  etiam  clause  shall  issae  against  an  executor  or  administrator) 
R.  M.  15  Car.  2.  s.  3. 
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B«t«ieca  2,  Fishery.  Lame.  T.  T.  1772.  C.  P.  3  Wils.  297;  S.  C.  2  Bl.  Rep.  834. 
tors  are  From  this  case  it  may  be  stated  that  executors  are  within  the  custom  of  for- 

wiihin  the     •      attachments,  aUhough  the  Court  said  that  the  point  was  not  brought  im- 

fAMitfYi  m    mediately  before  them.  _ 

udlme".  3.  HoRSAM  V.  TuRGET.  H  T.  1761.  K,  B.  1  Vent.  113;  S.  C.  1  Lev.  306, 
It  isneces  In  this  case  it  was  decided,  that  there  should  not  be  an  attachment  for  the 
■ary,  how  debt  of  a  testator  of  money  or  goods  in  the  hands  of  the  executor,  unless  they 
ever,  that  ^g^^  ^j„g  ^^  belonging  to  the  testator  at  the  time  of  his  death,  although  Ihey 
nient"  ^®  assets;  as,  if  an  executor  sell  the  goods  of  the  testator,  the  money  cannot 
fhoald  be  ^^  attached  in  his  hands;  nor,  if  he  take  a  bond  for  a  debt  due  to  the  testator, 
for  money,  can  the  money  payable  on  the  bond  be  attached;  nor,  if  an  executor  recover 
or  goodf,  damages  in  trespass  for  the  testator's  goods,  or  on  a  covenant  made  with  him, 
dne,  orow  ^an  there  be  ah  attachment  of  the  damages;  nor,  if  money  be  awarded  to  an 
test  to  t  ®3cecutor  on  a  submission  by  him  of  controversies  between  his  testator  and 
the  time  of  Another  person,  can  the  money  due  by  the  award  be  attached, 
his  death.*  3rd.'  Appeal  ance. 

[401   I       HiNDMARSHV.  Chandler.    E.  T.   1817.  C.  P.  7  Taunt.  488;  S.,C*   I 
A  defend  Moore,  250, 

ant  raed  ai     A  rule  nisi  had  been  obtained  to  set  aside  the  appearance  and  subsequent 
adminbira  proceedings  in  this  cause  and  that  the  defendant  should  appear  by  guardiao. 
her  m^n!^  ^^^  defendant  was  a  minor,  had  been  sued  as  administratrix,  and  had  appear- 
xj  cannot    ^^  ^Y.  attorney.     Per  Cur,     The  defendant  must  appear  by  guardian* 
appoint  an  '  4/A.  Form  of  action. 

attorney.  1.  .^sumpn/.t    2.   Ccwe.J    3.   Covtnani.% 

4.  Debt. 

*  Nor  can  there  be  an  attachment  of  a  legacy;  for  creditors  have  an  interest  in  it,  an' 
they  are  incapable  of  being  warned;  1  Ch.  ua.  257;  1  Roll.  .Ibr.  561;  8  Bac  Abr.  259» 
Noy.  115. 

t  This  form  of  action  aUvayff  lies  against  an  executor,  upon  tlie  simple  contracts  of  his 
testator,  notwithstanding  what  is  said  to  the  contrary  in  Yclv.  20;  Plowd.  180;  9  Rep.  87.  b. 

t  Vide  ante,  p*  369, 

^  An  execuior  or  administrator  is  liable  for  breach  of  all  covenants  in  his  testator's  liie- 
time,  in  respect  of  any  assets  that  have  coroe  into  hie  hands,  whether  he  be  named  or  not; 
vide  ante,  vol,  vii.  p.  266. 

The  lessor,  in  case  he  has  not  accepted  of  the  assignee  as  his  tenant,  may  bring  an  actiui 
of  debt  in  the  detinet  against  iho  executor  for  rent  incurred  aAcr  the  assignment  upon  ,the  con- 
tract of  the  testator;  ond  soch  an  action,  being  founded  upon  the  contract,  may  be  broaght 
in  any  county.  But,  if  the  lessor  has  accepted  of  the  assignee  as  his  tenant,  he  cannot  af- 
terwards maintain  an  action  of  debt  against  the  executor,  because  the  privity  of  contract  ia 
destroyed  by  the  assignment,  Cro.  Eliz.  715,-  S.  C.  cited  3  Rep.  34.  a.;  Moor,  600.  though 
he  may  still  may  have  an  action  of  covenant  upon  the  express  covenant  for  the  payment  of 
rent,  and  lay  the  venue  in  any  county.  So,  where  the  lessee  has  assigned  the  term,  his  ex- 
ecutor or  administrator  is  chargeable  in  the  same  manner  and  with  the  like  diversity,  as  has 
been  just  above-mentioned,  where  the  executor  himself  has  assigned;  1  Sid.  266;  1  Lev. 
127;  S.  C.  3  Mod.  325.  It  is  true  that  Lord  Coke,  in  Walker's  case,  3.  Rep.  24.  a.  says,  it 
was  adjudged,  in  Overton  v.  Sydhall,  Co.  Ent.  122.  b,  that,  if  the  executor  of  a  lessee  for 
years  assigns  over  his  interest,  dn  aciion  of  debt  does  not  lie  against  him  for  rent  due  after  the 
assignment;  and  that,  if  the  lessee  for  years  assigns  over  his  interest,  and  dies,  the  executor 
shalTnot  be  charged  for  rent  due  after  his  death;  for,  by  the  death  of  the  lessee,  the  personal 
privity  of  contract,  as  to  the  action  of  debt  in  both  cases,  was  determined.  Iii  answer  to 
which,  it  may  be  observed,  1st.  That  Popham,  the  chief  justice,  in  his  report  of  the  same 
case  (Poph.  120.),  says,  that  he  was  ofanoiher  opinion;  and,  in  Moor,  352.  Walker  v.  Har- 
ris; Latch.  262.  Iremonger  v.  Newsam;  and  in  1  Show,  341.  Pitcher  v.  Tovey^  it  is  said  that 
no  judgment  was  given.  2nd.  The  case  may  be  admitted  to  be  law,  if  the  lessor,  after  the 
assignment,  either  by  the  lessee  or  the  exocu'or  of  the  assignee,  accepted  of  the  assignee  as 
his  tenant;  for  then  the  lessorcannot  bring  debt  against  the  executor,  because  the  privity  of 
contract  was  determined  by  the  assignment,  and  acceptance  of  the  assigqee.  But,  8dly,  if 
it  were  decided  in  that  case,  either  that  the  assignment  itself,  without  any  acceptance  of  the 
assignee,  destroyed  the  privity  of  contract,  or  that  the  death  of  the  lessee  for  years,  after  an 
assignment  of  the  term  by  him,  without  any  acceptance  of  the  assignee,  determined  the  priv- 
itv  of  contract,  so  that  the  lessor,  in  either  of  these  cases,  cannot  maintain  an  ac:ion  of  debt 
after  such  assignment;  such  decision  appears  not  to  be  well  considered;  and,  indeed,  the 
case  of  Overton  v.  Sydhall  has  been  frequently  denied;  1  Sid.  266.  Hillier  v.  Casbard;  1  Lev. 
127.  S.  C;  SMod-  325.  Coghil  v.  Freelove;  2  Vent.  209.  S.  C;  4  Mod.  76,  Pitcher  v. 
Tovey.  For  it  is  now  settled  by  these  cascSj  that  the  privity  of  contract  of  the  testator  is 
not  determined  by  his  death;  but  the  executor  shall  be  charged  with  all  his  contracts  so  loiig 
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1.  Barbt T.Robinson.  T.  T.  1805.  C.  P.  1  N.R.  293.  (  402  J 

Debt  on  a  proinissorj  note,  given  by  defendant's  intestate  to  plaintiff.  Gen-  Debt  doM 
eral  demurrer  and  joinder.     It  was  contended  in  support  of  the  demurrer  that  °o^J>e 
no  action  of  any  sort  would  lie  against  an  executor,  where  the  testator  in  ^is  "f  ^^"Jj*^« 
life-time  might  have  waged  his  law;  and  the  reason  given  was,  that  the  exec-^  simple 
utor  would  be  deprived  of  a  defence,  namely,  wager  of  law,  which  the  testa-  contract 
tor  might  have  had.     Per  Cur.     The  distinction  between  the  action  of  debt  of  bis  tisfta 
and  assumpsit,  as  applicable  to  the  case  of  executors,  is  not  founded  in  good^^''* 
sense;  but  still  that  distinction  has  always  been  recognised  in  the  Iaw.*~Judg- 
ment  for  defendant      See  9  Rep.  87.  b;  Sty.  199;  Cro.  Eliz.  409.  557.  600; 
Plowd.  .182;  Vaughan,  97;  1  Wils.  277;   10  H.  6.  24.  b.  25.  a;  2  Bl.  Rep.  J.  .'^9^  J 
850        *  This  19  a 

2.  Saunders  v.  Plummer.  T.  T.  1662.  C.  P.  Bridgm.  Rep.  223.  has* prevail 

Per  Bhdgman,  C.  J.     If  a  man  be  taken  in  execution,  and  the  gaoler  suf-  ed  Tor  some 
fer  him  to  escape,  an  action  of  debt  lies;  for  the  party  could  not  again  be  ta-  period. 
ken  in  execution,  and  the  law  created  a  contract  between  the  gaoler  and  the  ^°^  ^^^ 
plaintiff,  and  therefore  the  executor  of  the  plaintiff  may  bring  his  action  against  '^'^'^l  i?*- 
the  gaoler.     But  the  action  of  debt  would  not  lie  against  the  executors  of  the  the  Court 
gaoler,  upon  such  a  contract  by  law;  for  the  executor  shall  not  be  charged  in  of  Exche 
debt  for  the  default  of  the  testator.  qaer. 

3.  Debt  will  lie  on  simple  contract  against  an  executor  in  the  Court  of  Sx-I'be  objeo 
chequer.     2  Saund.  217.  n.  c.  5th  Edition.  [j^"  ^«°"<>^ 

4.  Goodwin  v.  Wickins.  M.  T.  1670.  C.  P.  Freem.  Rep.  6.  on  motron 

The  Court  in  this  ca.se  said,  that  if  an  action  of  debt  be  brought  against  an  ;„  arrest 
executor  upon  a  simple  contract  of  the  testator,  and  he  appears  and  pleads  nil  of  jndg 
debet,  and  it  is  found  against  him,  the  plaintiff  shall  have  judgment,  because  he  ment.    A 
hath  dispensed  with  his  advantage.  dwnurrer 

5.  JRepimn.t     6.   Scire facias.l     7.    Tresp^s.^     8.    Trover.\\  priprilt© 

9.   fVrii  de  raiionabili  parie.{a)  meatmre  • 

5th.  Joinder  of  causes  of  action.  5  Tftont. 

1.  Hall  v.  Huffam,  T.  T.  1677.  K.  B.  2  Lev.  228;  S.  C.  3  Keb.  737.  798.  666  ;  S.  C. 

Per  Cur,     In  an  action  against  an  executor,  a  count  cannot  be  introduced  *  Marsh, 
which  would  charge  him  personally;  for  the  judgment  in  the  one  case  would  ^     nbndg 
be  de  bonis  festatoris,  and  in  the  other  de  bonis  propriis.  r  ^qa  i 

2.  Curtis  v.  Davis.  T.  T.  1673-4.  K.  B.  2  Lev.  110  In  actions 

Jhsumpsit  by  administratrix  of  J.  S.,  in  which  she  declared  that  the  defend- against  exe 
ant  was  indebted  to  her  30/. ;  but  does  not  say  he  was  indebted  to  her  as  ad-  cntors, 

ministratrix.     But  then  declares  of  another  debt,  due  to  her  as  administratrix;  counts 

cannot  be 

ai  he  has  assets;  and,  thorefore,  ho  shall  not  dischfiri^e  himsolf  by  making  an  assignment,  introdoced 
without  the  consent  of  the  lessor;  but  shall  still  be  liable  in  an  notion  of  debt,  as  well  ascov-  which 
enant,  for  the  rent  incurred  afterwards;  and  so,  where  the  testator  himself  has  assigned  the  ^onld 
term  in  bti  life*tinie,'  hit  executor  is  chargeable  in  the  same  manner:  l^  Mod.  820.     But,  charge  him 
though  covenant  lies  against  the  lessee  upon  an  exproi^s  covenant,  afler  assignment  and  ac-  personal 
eeptance  of  the  assignee,  yet  it  seems  that  such  action  does  not  lie  against  :he  lessee  upon  a  ly*(c) 
covenant  inHaw,  such  as  the  wordfl,  yielding  and  paying: (6)  demise;  grunt;  which  are  cove-  But  the  er 
n&Dts  in  law  both  by  the  lessor  and  lessee,  af\er  assignntent  and  acco'itance  of  the.  assignee;  ror  will  ba 
1  Sid.  447;  Sir  W.  Jones,  223;  Bacheloure  v.  Gage,  4  T.  Rep.  98;  Mills  v.  Auriol,  1  Saund.  cured  by 
941.  a.  b.  Terdict, 

{h)  In  Selwyn*8  Ni.  Pri.  tit.  Covenant,  p.  450.  it  \s  laid  down,  that  the  words,  yielding  and 
payins,  constitute  ar.  express  covenant,*  And,  Roll.  Abr.  tit.  Covenant,  (C)  pi.  10;  Stylos, 
406.  Porter  V.  Sweetmau,  are  cited;  see  also  1  Sid.  266.  Ileilier  v.  Cusbard,  S.  P. 

*  But,  where  the  testator  himself  could  not  have  wnged  his  law,  debt  lies  against  his  ex- 
eeator;  as  debt  for  rent  upon  a  parol  lease  niade  to  the  testator;  or  by  a  gaoler  for  diet  pro- 
vided for  bim  whilst  in  priiton;  9  l^cp.  87.  b. 

t  Vide  post,  tit.  Replevin.  t  Vide  post,  tit.  Judgments. 

^  Vide  ante,  p.  870,  ||  Vide  ante.  p.  370. 

(a)This  writ  cannot  now  be  had  against  executors,  for  the  law  has  been  **  altered  by  im- 

'  perceptible  degree^;  and  the  deceased  may  now  by  will  bequeath  the  whole  of  his  goods 

and  ehatteb,  though  we  eannot  trace   out  whju  first  this  alteration  bi-gan;*'  2  Bl.  Com. 

49Z. 

(e)  Bst'of  late,  counts  for'funeral  ezpeotes,  against  thsexseator  in  that  ehara^ter  have  ino-> 
cssdsd.  se*  8  Campb.  298.  fed  qnery. 
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and  that  upon  account  between  them  the  defendant  was  found  indebted  to  ber 
in  another  30/.,  which  he  promised  to  pay.     Plea,  noriHiBsumpsit;  thereupon  a 
general  verdict  was  given,  and  entire  damages.     On  a  motion  in  arrest  of  judg- 
ment, it  was  contended  that  the  first  promise  is,  and  must  be  intended  of,  a' 
debt  due  to  the  plaintiff  in  pntprio  jure;  for,  although  she  names  herself  ad- 
ministratrix, and  in  the  end  of  her  declaration  produces  letters  of  administra- 
tion, yet  that  is  only  to  warrant  the  second  declaration,  which  is  in  jure  tn/es- 
taii.     To  which  it  was  answered  that,  admitting  the  first  promise  to  be  injure 
proprin^  yet  the  .last  being  grounded  upon  an  account  with  herself,  and  the 
promise  made  to  herself  in  her  own  time,  both  may  be  joined  in  one  declara- 
And,  there  tion,  and  a  general  verdict  and  entire  damages  gi«en;  also  it  may  well  enough 
fore,  a        j,q  intended  after  verdict,  that  the  first  debt  was  due  to  her  as  administratrix, 
eoont  for    j|,Q„g^  it  ig  ^„t  expressly  so  alleged.     And  of  that  opinion  was  the  Court 
eeWed  by    (Twyden;  J.  dis.);  therefore  t*^  plaintiff  had  judgment.     See  1  Vent.  268; 
an  cxeca      Aleyn.  T2. 

Cor,  cannot    3.  Jenninos  v.  Newman  T.  T.  1791.  K.  B.  4  T.  R.  347.  S.  P.  Rose  y. 
be  joined  BoiVLER.  H.  T.  1789.  C.  P.  1  H.    Bl.  108. 

with  coantfl  There  were  several  counts  in  this  declaration  on  promises  by  an  intestate; 
in  hi»*repre**^^  also  one  on  a  promise  made  by  the  defendant,  as  administrator,  to  pay 
•eotaiive  money  received  by  him  as  such  to  the  plaintiff's  use.  Special  demurrer  for 
character,  misjoinder.  The  Court  were  clearly  of  opinion  that  these  counts  could  not  be 
A  Btrong     joined. 

oflhiJ**  ^-  W'®'-=Y  ^-  AsHTON.  M.  T.  1819.  K.  B.  3  B.  &  A.  101. 

exiflta  in  8  This  was  an  action  o^  assumpsit  against  husband  and  wife,  who  was  admin- 
B.  &  A.  istratrix,  with  the  will  annexed.  There  were  counts  upon  promises  by  the 
101.  testator  to  pay  rent;  and  also  counts  upon  promises  by  the  husband  and  wife. 

Bat  a  as  administratrix,  for  use  and  occupation  by  them  after  the  death  of  the  testa- 

*J""'.         tor.     To  this  declaration  there  was  a  general  demurrer.     The  Court  gave 

•xl^nton    J«<ig™en^  ^o«"  ^^^  defendant. 

with  ^'  Wilson  v.  Wigg,  executors  of  Anderso.v.  M.  T.  1808.  K.  B.  10 

[  405   I  East,  313. 

breaches  of  A  count  in  covenant,  charing  the  defendants,  as  executors,  for  breaches  of 
covenant  covenant  by  their  testator  as  lessee,  who  had  covenanted  for  himself,  execu? 
by  their  tp|-g^  ^q^  ussigns,  was  joined  with  another  count  charging  them  that  afler  the 
******b'*  testator's  death,  and  their  proving  the  will,  and  during  the  term,  the  demised 
joined  with  Premises  came  by  assignment  to  one  D.  A.,  against  whoni  breaches  were  al- 
eouBis  for  l^g^d,  and  which  concluded  that  so  neither  the  testator,  nor  the  defendants  af^ 
broachei  ter  his  death,  nor  D.  A.  since  the  assignment  to  him,  had  kept  the  said  cove- 
by  an  as  nant;  but  had  bit)ken  the  same.  Amongst  other  pleas^  there  was p/^ne  admin* 
V^^  isiraveruni^  as  to  the  breaches  in  testator's  life-time.  There  was  a  special  dc-r 
the  cove-  "aurrer  to  the  breaches  alleged  to  have  been  committed  by  D.  A.,  and  be- 
nant  being  cause  these  different  breaches  of  covenant  could  not  be  joined  in  the  same  de-> 
for  teatator,  deration.  Joinder.  Per  Cur,  There  is  no  objection  to  the  declaration, 
hie  ozeca  The  testator  covenants  for  himself,  his  executors,  and  assigns.  Then,  are  not 
ton,  aa  jjjg  funds  liable  to  the  plaintiff  for  any  breaches  committed  by  himself,  or  bis 
^1^*'  executors,  or  his  assigns?     And  plene  adminisiraverurU  may  be  pleaded  to  both 

And  a         counts. 

eoant  eon  6.  Ellis  v.  Bowen.  E.  T.  1801.  Ex.  Forres.  98.  S.  P.  Secar  v.  Atcinson. 
Ujoing  pro  H.  T.  1789.  C.  P.  1  H,  Bl.  102. 

™**  '•y  In  this  case  it  was  decided  that  an  account  stated  by  the  defendant,  a$  exec- 

««ex«« '  ^^  ^^  administrator,  of  monies  due  from  the  testator  or  intestate^  may  be  join- 
for,  of        ®^  ^^^^  counts  upon  promises  by  the  testator  or  intestate.']' 
moniea  doe  on  an  accoant  stated  from  hi^  testator,  may  be  joined  with  promises  by  testator.* 

7.   Bricdbn  v.  Parker.  E.  T.  1801,  C.    P,  2  B.  &  P.  424. 
Whenever       i^^  three  first  counts  of  a  declaration  in  (issnmpsit  against  executors  stated 
an  otecu  or  ^    «  ^^^  ^  count  upon  nn  account  stated  by  an  executor  as  such  of  monies  doe  and  ow- 

■••  op  ing  from  him  in  that  character,  may  be  joined  with  coun*8  on  promises  by  the  testator,  u 
on  promisea ^Q^li  account  stated  does  not  make  the  executor  personallly  liable;  Powell  v.  Grahaio»  7 
•J  ■""  ""     Taunt.  580;  S.  C.  1  Moore.  306;  ahridged  anf^ . 

f  Thif  ia  the  common  mode  of  declaring  against  oxecaton  and  admiaiatraton  to  pave 
the  itatata  of  linfitatioM;  2  Saand.  117.  a. 
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promises  made  by  the  testator.  The  fourth  was  for  money  had  and  received  by  *^*  cbarao 
the  defendants,  '*  as  Mich  executors  as  aforesaid,"  stating  a  promise  lo  pay  hy  J^^^Jj^* 
them,,  'executors  as  aforesaid,"  and  the  last  was  upon  an  account  stated  ^y  Bhovid  bo 
the  defendant's  executors  as  aforesaid,  and  statinor  the  promise  to  pay  in  the  careful  19 
same  manner.     General  demurrer. — Judgment  was  given  for  the  defendant,    insert  the 

6ih.  Parlies  to  the  action,      J.  In  point  tfinUreHl.^  word*  ••«»^ 

£:«T8,  EXECUTOR  OF  E.NYS,  V.  DoNNITHORVE,  EXECUTOR  OF  DONXITHORXE.  X.  *^****'®'' 

T.  I7ijl.  K.  D.  2  l^urr.  1190. 
This  was  an  action  of  covenant  brought  by  the  executor  ol  the  lessor  against    ^     ^^  ^ 
the  executor  of  a  deceased  joint  ii>:see.     It  was  urged  that,  by  the  death  of  J  ^ 

one  of  the  lessees,  the  whole  benefit  of  the  term,  and  the  term  Itself,  and  the  |,-  ^^^ 
whole  charge,  survived  to  the  surviving  joint  lessee.     The  action  was  brought  joint  Im 
upon  a  joint  and  several  covenant.     The  Court  at  first  said,  that  they  thought  Med,  if  it 
the  objection  required  further  consideration,  viz.  whether,  when  there  is  a  joint  **«  Joi*** 
lease,  and  the  interest  must  in  its  nature  survive,  the  covenants,  though  joint""**  ■•!*' 
and  several,  must  not  be  construed  to  run  with  the  land.     They  afterwards,  Jjjj"  ^y^ 
however,  unanimously  decided,  that  where  two  persons  covenant  jointly  and  eiecntorfl 
severally  with  another,  the  covenantee  may  brmg  oh  action  against  one  of  the  of  tbe  <!• 
covenantors  only,  though  (heir  interest  in  the  subject  matter  of  the  covenant  ceased  les 
be  joint,  because  they  are  sureties  for  each  other  for  the  due  performance  of  "^^^ 
the  covenants',  and  it  is  as  competent  for  each  of  them  to  covenant  for  the  oth- 
er,  as  it  is  for  a  stranger  to  covenant  for  both,  which  is  a  usual  thing.  ^ 

2.  In  poxni  of  legal  rtlaiionship.T     3.  Effect  cf  death  of  one  of  several  executors.'^  or  debt  for 

7//1  Pleadings.      1.    Declaration,  rentagainet 

(a)  ^s  to  the  title  of  the  cause.      Vide  antc^  tit  Declaration.  ur*m  *^" 

(6)  As  to  the  title  of  the  tenn.      Vide  «r«/«,tit.  Declaration.  ^i^'^^  ^  ^ 

(c)  As  to  the  veniu.     Vide  ante,  tits  Declaration  and  Venue.  in  the  de 

CoRMEL  v.  LissET.  H.  T.  1671.  2  K.  B.  !2  Lev.  80.  *«'  "d 

detinet 


In  debt  for  rent,  the  venue  was  laid  rn  London,  supposing  the  lease  to  bejf 


rent 


there  made,  of  lands  in  Oxfordshire,  and  that  the  lessee  entered  and  died,  ^ndj^^^^j^^j  j^ 
the  defendant  entered  as  executor,  and  the  action  was  brought  in  the  debet  and  the  execu 
deliriet.     Demurrer  to  the  declaration.     The  Court  gave  judgment  for  the  de-tor*s  time, 
fendant;  notwithstanding  the  defendant  is  sued  as  executor,  ha  is  charged  rb^^  l<>i<i 
assignee  in  the  dtbet  and  detinet  upon  the  privity  of  estate,  not  upon  the  privi-  Y^^^y 
ty  of  contract;  therefore  the  action  ought  to  have  been  brought  in  the  county  ^^^^J"** 
where  the  land  lies.     See   1  Sid.  240;   I  Vent.  L'38;  Palm.   116;   1  Saund,  J^j,ere  ho 
238;  SLev.  74;  Palm.  1 16;   1  Sel.  N.  P.  597.  f  407  1 

(d)    Commencement.  >«  inerely 

1.  Holiday  v.  Fletcher.  M.  T.  1728.  K.  B.  2  Stra.  781;  S.  C.  2  Ld.      ^!!*J^.  ''\ 

Kaym.  1510. 

The  declaration  ran  thus:  A.  H.  qwriturde  P.  F.  administratore  omnium  «'xhedec 
iingulorum  bono9*umjurinm  tt crcditorum  qttcejuei-unt  B.  F. nuperviH sni dejuncti ]^f^i\on 
qui  obiit  inteitat\  &c.     To  this  the  defendant  demurred,  and  showed  for  cause  need  not 
that  there  was  no  avgrmcnt  that  administration  was  committed  to  the  defend-  name  d« 
ant,  it  being  common  towards  the  end  of  the  declaration  to  say  cui  quidemy  P.  l*"**""* 
P.  adminislratio,  Sfc.  commissafuit.      But  the  Court  gave  judgment  for  the  f|"*k^?',j 
plainVifT.     See  Cro.  Jac.    10;  Litt.  Rep.  80;  Bro.   Adm.  11;  9  H.  5,  6,  7 ;  „ing  j*}- ,1,^ 
Plowd.  192.  faciofhia 

2.  Hope  v.  Bague.  H.  T.  1802.  K.  B.  3  East,  2.  S.  P.  East  v.  Withers,  being  ao.  is 

afterwards 

*  When  a  contracting  party  \a  dead,  \m  executor  or  admioistrator,  or  in  cane  of  a   joint  averred, 
contract,  the  execotor  or  adtninisirator  ofthe  survivur,  is  the  parry  to  be  made  defendant ;  9 
Co.  89.  a.;  3  Bl.  Com.  302;  I  Com.  on  Contrncf«;  528;  I  Chit.  PI.  40. 

If  there  be  severul  executors,  thfty  should  all  be  sued,  in  case  fhey  have  all  administer- 
ed, and  have  asset H,  or  the  dcfendnnl  may  plead  the  n')n-joinder  in  nbntement;  bat  if  one 
hath  not  proved  nor  administered,  he  may  be  omitted;  Toller,  367;  4  T.  R.  566;  1  Vio, 
Abr.  139;  Cro.  Car.  293;  1  Chit.  pi.  41- 

f  If  a  married  woman  be  executrix,  the  huiband  must  be  joined  in  tho  action  Cro.  Car. 
619.  145;  Toiler  on  Ex.  867.. 

i  Yids  into,  toI.  i.  p.  4. 
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In  Bctioof  T.  T.  1677.  K.  B.  Freem.  Rep.  458;  S.  C.  1  Vent.  316.  2  Lev.  209;  S 

of  debl  Keb.  797. 

**"*°**  rs  ^^^  plaintifThad  recovered  judgment  against  a  testator  in  hid  lifetime.  He 
in  that  Ciip  had  also  had  judgineiu  of  execution  against  the  executors  in  scire  facias^  upon 
tfcUy,the  which  judgiucnl,  ho  sued  the  executors  in  debt  iu  the  detinel^  suggesting  a  ck- 
word  vaslavil.     A  n>  .ti'.n  was  made  in  arrest  of  judgment,  on  the  ground  of  the  in- 

**owes  to,"  eongruity  wliic.t  \V4>uld  appear  upon  the  record.  For  on  this  declaration  in 
"""•^  ^®  the  delind  only,  it  inut^t  be  taken  to  be  a  debt  of  the  testator's,  on  which  there 
the  com  co^'^  only  be  judgment  de  bonis  testatoris  for  the  debt,  and  de  6ofat9  teiialoriMj  tt 
iDence  ^^  ^^^^  ^^"  ^o'*  the  damages  lor  the  delay,  whereas  it  appeared  upon  the  face 
mcnt.  of  the  declaration,  that  the  defendants  were  concluded  by  the  judgment  in  acirc 

When  BUfd facias,  and  that  therefore  it  was  their  own  debt,  for  which  there  ought  to  be 
for  rent,  if  judgrnent  de  bonis  py<pnis. 

the  whole  ^^  ^^^  q^^,  ll  ihe  plaintifTmay  charge  an  executor  in  the  dehci  and  deii- 
ed  in  the  ^^^  ^^  ^^^^  case,  so  as  to  entitle  himself  to  judgment  de  bonis  propriis ;  surel/  he 
life  of  the  may  waive  part  oi'his  right,  and  charge  him  in  the  detinet  only,  so  as  to  entitle 
lensee,  the  himself  to  the  lesser  judgment,  de  bonis  ttsltUoiis,*  See  Com.  Dig.  tit.  Plead- 
action   ,       er,2D.  1,!^;  I  Sauiid.  1.  112.  n.  1. 

efMufo'r*'  ^'   ^'^^^^^  ^'-   Po»^TER.   M,T.  1668.  K.  B.  1  Sid.  379. 

Diast*be^n  '^^^  Court  in  this  case  held,  that  if  an  executor  be  sued  for  the  rent  of  pre* 
the  detinet  mises  which  he  holds  in  his  representative  capacity,  the  whole  of  which  rent 
only.  becomes  due  in  the  lessor's  life-time,  the  declaration  must  charge  him  in  the 

f   408  ]  dilinet  only. 
Bat  he        4.  Bolton  v.  Cannon.  H.  T.  1G75.  K.  B.  Freem.  Rep.  393;  S.  C.  1  Vent. 
^^y^^,  .  261.  3  Keb.  446. 

the'detinet  "  Admitting  that  an  executor  cannot  waive  his  term,  yet  when  he  lets  it 
only  for  alone,  and  pleads  that  the  rent  was  more  than  the  value  of  the  land,  it  was 
rent  accra  made  a  question  whether  or  not  he  should  be  charged  in  the  debet  and  detinei* 
ing  in  his  The  case  was,  that  an  action  of  debt  in  the  debet  and  detinet  was  brought 
own  time.1  against  an  executor  ol  a  lessee  for  years,  and  he  pleaded  that,  before  the  ac- 
So,  ««rrentjJQjj  brought  he  had  fully  administered,  and  that  his  term  was  of  less  value  than 
partly  in  ^^^  '^^"^'  ^^^  ^^^^  ^^  ^^^  offered  to  surrender.  The  plaintiff  replied  that  there 
the  life  were  arrears  of  rent  due  at  the  time  when  he  offered  to  surrender, 
time  of  the  Qu.  Whether,  if  a  rent  be  of  greater  value  than  the  land,  the  executor  shall 
lessee,  and  be  charged  in  the  dehtt  and  delinell  And  it  seemed  that  be  shall  not,  but  ahali 
partly  ^^  charged  in  the  delxnel  only,  for  the  judgment  will  be  de  bonis  tesialoris  onlj. 

death  the  "^"^  *^®  Court  said,  that  an  executor  could  not  waive  his  term,  for  if  ho  had 
Motion  is  assets,  he  should  not  he  charged  dc  bonis  irstaloris,  and  the  promts  of  the  lands 
well  are  assets  to  the  rent,  and  only  the  surplus  above  the  rent  is  assets  to  other 

brought  in    debts." 

tberfertne*  5.  .Aylmer  v.  Hidf..   M.  T.  1747.  K   B.  MSS.  Sel.  N.  P.  596. 

l"  ^0  h  ^"  *^*^  ^"^*^  *^^  Court  hfldthat  an  a»  tion  m;fiht  l)e  brought  against  an  exe- 

cases  ho  is  ^"'"''  ^^^  .•»*!n.ini>frnior  f-r  \v\\\  in  arrei^r,  partly  in  time  of  testator  or  intestate, 
charged  as  and  partly  in  tmitf  ofrxociitor  or  ndministrator  in  the  drfiuct  only, 
assignee.  6.    UvIk  v.  Haj.n  mm).    K.  T.  \iVM.    K.  B.  1  Show.  348;  S.  C.  Holt,  75. 

Andunexe      In  an  action  of  (1«  bt    torrent,    llolt,   C.  J.,  held,  that  an  administrator  is 
color  can     chargeable  as  ajssijiiiee  lor  tlie4iine  he  enjovs  it,  and  is  in  possession. 
asVuchron  '^ '   *^''^'    "'•  ''''»^vli.r.   IF.  T.  ITiVJ.  C.  P.  1  11.  Bl.  108. 

an  account  This  was  an  art  ion  of  assumpsit,  bron«rht  ngninst  executors.  Inter  alia,  one 
stated  by  count  was  for  money  had  and  received  by  the  defendants,  as  executors  to  the 
liim,  of  plaintiff's  use;  another  was  for  m»ney  lent  to  them  as  executors  by  the  plaintiff; 
riionies  dne  •  Where  however,  there  i"  no  necessity  lo  dertciilieexfcutorsas  sued  in  their  special  cba- 
trom  nun  racter,  it  'm  advixaMo  not  to  do  so,  as  an  inaccurate  description  of  their  interest  will  iMDie* 
selfas  exo  times  be  futal;  2  Moore,  2;  1  Chit.  PI.  269.  4lh  edit, 
cutor  ;nor       f  Vide  ante*  vol.  vij   p.  4()«'.  n. 

t  In  this  case,  thK  plarniiir  must  sue  the  defendant  in  his  representative  character  for 
the  former  pari  of  his  demand,  and  he  may  j»o  sue  him  for  the  latter  pa'l;  and  wherever 
the  defendant  i»  su^d  in  his  r<>pre(icniative  character,  (he  action  must  be  in  the  detinet  only. 
But  it  cannot  be  brought  m  the  detinet  for  part,  and  in  the  debet  and  detinet  for   th«  other 

Sart,  in  the  same  action;  for  then  two  difierent  iadgments  wonld  be  nttCMMrr:  8  Imw.  74; 
Altter  y.  Cobbold.  ' 
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aod  the  fourth  was  on  an  account  stated  between  them.     The  question  was,  for  mone/i 

whether  such  counts  rendered  the  defendants  personally  responsible.     The  ''^<*  ""d  r« 

Court  were  clearly  of  opinion,  that  the  defundants  could  not,  in  respect  of  such  ^®7**^  ^^' 
*     .        I  "j  •  '  J  r  or  lent  to, 

counts,  be  charged  quasi  executors.  hjm  j„  jj^^^ 

(e)    Slaleincnlof  I  lie  came  of  action*  character. 

(/)  SlcLtanenl  of  Ike  grant  of  L  tiers  ofadminislralion,  |  409   | 

1.  Macket  v.  Sutherland.  H.  T.  1711.  C.  P.  Bnrnes,  159.  Calling  de 

In  this  case  it  was  decided  upon  demurrer,  that  the  calling  defendant  admi- ^®"d»jnt  an 
nistrator  in  the  declaration  is  a  suffiiiient  averment  of  his  being  so,  withontset-"     .'"*'i|'* 
ting  out  that  administration  was  committed  to  him,  as  in  2  Ld.  Rnym.   1510.  jecUration 
HoIJiday  V.  Fletcher,  in  Banco  Regis.     There  is  no  difference  between  the  \u  a  anffi 
two  courts;  the  recital  of  the  original  writ,  wherein  defendant  is  called  admi-cient  aver 
nistrator.  is  a  part  of  the  declaration,  which  miglit  have  been  denied  on  this '"^'^^  <>f  hit 
writ;  the  plaintiff  counts  against  the  .said  defendant,  the  administrator,  and  al-  ^^*?|S  '*'' 
leges  that  the  intestate  in  his  life-time  did  not  pay  the  del)t,  nor  the  said  de-J]^*    ^^j" 
fendant,   the  administrator,  since  his  death.      Judgment  was  given  for  the  thm  admini 
plaint  iflf.  siraiionwas 

i.  Knight  v.  Green  and  Wife,  administatrix.  II.  T.  1G84.  C,  P.l  Lutw.  comnaiited 
307.  S.  P.  Braiton  v.  Lister.  M.  T.  1638.  C.  P.  2  Vent.  84.  J?  ^im 

Upon  a  declaration  against  an  administratri.x,  it  was  contended  that  it  ^id^.^J^^"* 
not  appear  by  whom  the  letters  of  administration  were  granted^  and  whether  ^guinsi  ^m 
the  party  had  authority.  administrft 

Pur  Cur.     As  the  plaintiff  is  a  stranger,  he  need  not  show  by  or  upon  whom  tor  nee<)  it 
administration  was  granted.     See  Pasto  v.  Ruddock,   1  Sid.  228;  Ingram  y.'**®  **'°^'' 
Fawcet,  Stiles,  463;  Clementson  v.  Mountford,  Stiles,  106.  adnllnStrt 

(g)   Statement  of  the  breach.  Ij^^  ^^ 

Browne  v.  the  Archbishop  of  Canterbury.  M.  T.  1682.  K.  B.  1  Lutw.  granted. 

882.  To  debt  on 

Thia  was  an  action  of  debt  on  bond  by, the  Archbishop,  which  contained  a^^^^d 
condition  to  the  same  effect  with  the  condition  raontioned  in  the  statute  of  dis- "8*»'0"5  *** 
tribution  of  the  intestate's  estates  (the  defendant  being  bound,  together  with  ^^^  ^m,  ^ 
J.  B.,  administrator  of  J.  M. )     Plea,  that  the  snid  J.  B.  had  made  a  true  and  condition 
perfect  inventory,  &.c.;  and  that  he  had  truly  administered,  &c.;  and  that  he  according 
had  made  a  true  and  just  account,  &c. ;  and  ihaflhc  said  J.  B.  had  performed  *o  *be  act 
all  the   decrees  of  the  said  court,  Sfc.     Ri?plication,  that  the  intestate  was  ?""^'"°'J* 
bound,  in  an  obligation  of  20 J/.,  to  one  J.  H.;  and  the  breaking  the  condi-^^^j^  j^ 
tion  b  assigned  in  non-payment  of  that  debt.     Demurrer,  and  joinder  in  de-  j,  q^^  ^ 
murrer.     Upon  judgment  for  the  plaintiff,  a  wrti  ot  error  was  brought  in  the  good  or  tof 
Exchequer  and  reversed,  the  judges  being  of  opinion  that  the  breach  assign- ficient 
ed  by  the  reolication  was  not  within  the  intent  of  the  conditioii.-^udgment  breach  to 
for  defendant.  '"|'41oS 

2.  Pleas,     (a)  In  abaiement,  the  defend 

1.  Goodwin  v.  Wickins.  M.  T-  1670.  C.  P.  Freem.  Rep.  6.  S.  P.  Ingram ^nt  hath 

V.  Skixw ER.   M.  T.  1681.  K.  B.  2  Show.  252.  not  paid 

One  defendant  only  was  sued  as  executor  in  this  case,  which  fact  appieared  snch  a  debt 

on  the  face  of  the  pleadings.     A  motion  was  made  in  arrest  of  judgment.    But  J"  ^'  ■"* 

the  Court  said,  that  defendant  came  too  late,  and  that  he  ought  to  have  P^®*^"?ho*.j|t°^ 

ed  the  fact  in  abatement,  and  that  the  error  could  not  be  rectified  through  the  ^^1^^ 

medium  of  a  motion  in  arrest  of  judgment.  -  Non-join 

derof a  de 
*  Before  the  statute  of  fraod4,  29  Car.  2.  c.  3.  a  promise  by  nn  executor  or  administra-  fendant 

lor  woald  not  miko  hitn  personally  li.ibie,   unless  a  tufficient  eonrideration  were  stated.  QiQ^tf,^ 

So  it  is  since  the  statute,  tiioogh    such  promise  be  in  writing.      Fur  the  stntute  hiii  made  pieajej 

no  alteration   in  pleading,  ^ind  con<<equently  it  does  not    npp^Mr  upon  the  decbiration  whe-  ^^^  cannot 

ther there  irasn  promise  in  writing  or  not.      It  is  matter  of  evidence  only;  2  SaUc.  529;  8  i^^  ninde 

Dorr.  1890.     It  i<  as  neces-tary,  tliurelufH,   thit  a  MulHcicnt  consideratioti    should  be  alle«-  ^^^  £roand 

ed  in  thed»vctaraiion  st/ica  thu  statute,  'as  it  was  before.     The  common  law  requires  that  ^^^  motioii 

there  should  be  u  sutlicient  consideration;  andthu  statute  adds  a  still  furlhRr  requisite,  viz.  Jq  arreat  of 

that  the  promise  ihoald  be  in  willing;  7  Bro.  P.  C.  456;  S.  C.  7  T*  R.  850^  n.  a.;  I  V«t.  iadcOKNit^ 

186;  Cowp.  289.  '     * 
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Bntttniut^.  Swallow  ▼.  Embbrson.  H.  T.  1661.  K.  B.  1  Lev.  161;  S.  G.  1  Sid. 
be  aTerred  342;   i  Reb.  865.  S.  P.  Alexander  ▼.  Mawman.  Willes,  42. 

ibat*ih/  ^^^  ^^'     W^®""®  *  defendant  pleads  in  abatement  that  there  are  one  or 

othenaro    more  co-executors  who  ought  to  be  joined,  he  must  aver  not  only  that  he  is 
alive,  bat    alive,  but  that  he  administered;  because  it  is  only  necessary  to  sue  so  many 
that  tbey     ofthe  executor^  as  have  administered.     See  Bro.  Ex.  20,  88;  Went.  25;  Clift. 
haveadmi   £nt.  15.  pi.  36,  37;  Lib.  Plac.  1   pi  8;  Com.  Dig.  Abatement,  F.  10. 
sr^debt  ^'  'VValford  v.  Savil.  M.T.  1683,  1681.  C.  P.  1  Lut.  4. 

airainst  ad  ^°  ^^  actioA  of  debt  on  bond  against  the  defendant,  as  administratrix,  the 
roiniatratrii  defendant  by  his  attorney  prayed  oyer  ofthe  writ,  and  pleaded  in  abatement 
the  dafeod  that  the  writ  was  filed  before  the  letters  of  administration  were  granted.  De-* 
ant  f^fier  murrcr  thereto,  assigning  for  cause  that  tho  defendant  had  made  no  defence, 
*^'l.°^  d  *"*^  *^*^  *'  ^*^  ^^^  appear  from  the  plea  that  the  person  who  granted  adminis- 
ed'in  aba°e  ^ra^i^^  ^^^  authority,  and  that  defendant  had  not  produced  his  letters  of  ad- 
mant  that  ministration.  Joinder  in  demurrer.  But  the  Court  overruled  the  demurrer, 
it  war  test  See  2  Mod.  65. 

ed  before  4.  Harding  v.  Salkix.  M.  T.  1692.  K.  B.  Comb.  2^20;  S.  C.  1  Salk.  286.  S. 
the  letiert  p   q^^^  V.  Thorowgood.  T.  T.  1685.  K.  B.  1  Liitw.  367.    S.  P.  Lan- 

tratSr*^**  don  V.  Bessingham.  E.  T.  1707.  C.  P.  1  f  oni.  I5'l;  scd  vide  Foolery. 

granted  tba  CooKE.  H.  T.  1694.  K.  B.  1  Salk.  297;  S,  C.  5  Mod.  l;i6.  145. 

plea  waa  In  debt  against  an  executor,  plea  in  bar  that  he  was  administrator;  relying 

held  good.*  on  Dyer,  305.  pi.  61.     But  the  Court  held  it  no  plea  in  bar;  for  if  an  actiod 
I.  ^11   ^  be  brought  against  an  administrator  by  the  name  of  executor,  and  judgment 

80,  an  exe  ^^^  therein,  this  judgment  mav  be  pleaded  in  bar  to  another  action  brought  a- 
cator  may         '^l-j**.^*^ 
plead  in      gainst  him  as  administrator. 

abatement,^-   Powers  OR  Bowers,  v.  CooT  OR  Cook.  T.  T.  16:^6.  K.  B.  1   Salk.  298; 

tbongh  in  '  S.  C,  Carth.  363;  S.  C.  1  Ld    Raym.  63;  S.  C.  12  Mod.  3. 

bar,  that  be      In  debt  on  an  obligation  against  the  defendant,  as  executrix  of  J.  S.     Plea 

is  aa  admi  |bat  J.  S.  died  intestate,  and  that  administration  was  committed  to  her,  and 

Ancnru     P'**78  judgment  whether  she  ought  to  answer  the  aforesaid  bill,  &c.     On  this 

not  necoMa^^^  plaintiflT  demurred,  and  insisted  that  the  defendant  should  have  traversed, 

nr  forde      absqtukoc;  that  she  intermeddled  before  administration  committed  to  her;  for 

fendant       if  she  did,  she  made  herself  liable  as  a  ton  executrix,  and  cited  3  Bro.  556. 

totraverM  $10.  102;  3  Leon.  197;  Yelv.  115;  Brownl.  97. 

t   meddrd      ^^^   ^^^'     ^"^^  ^  traverse  had  been  ill;  for  such  intenneddling  is  not  aU 

bafore  ad     ^^S^^y  ^^^  ^^^  defendant  ought  not  to  traverse  that  which  the  plaint iflTdoth  not 

ministra      allege  in  his  declaration.     See  Yelv.  105;  3  Co.  566;  1  Leon.  197;  Brownl. 

tion  grant    97;  3  Bulst.  250;  Holt,  307. 

•d«*  6.  Singleton  V.  Bawtree.  H.  T.  1675-6,  C.  P.  2  Mod.  1^8. 

fa  abate  "^^  cxecutor  pleaded  to  an  action  o£a»8ump»Hy  that. testator  made  J.  S.  his 

meat  bj  an®*®^"*^*"*  *°^  concluded  in  abatement  "  ei  petit  judicium  de  6r«n."     Demur- 

•zecator      t'er  to  plea,  that  defendant  should  have  trav  ersed  that  he  was  executor. 

that  J.  S.        Per  Cur.     The  plea  is  bad ;  first,  as  it  ought  to  have  traversed  that  he  was 

18  eiecBtor,  executor;  second,  that  it  was  no  answer  to  the  a-^tion.     Judgment  for  the 

g  ^\       plaintifT.     See  8  Mod.  31 ;  Comyns,  156;  Ld.  Raym.  63.  824;  Cro.  Jac  221 ; 

etecotor       '^*  Kellow  v.  Westcombe.  T.  T.  1673.  C.  P.  Freem  Rep.  122;  S.  C.  3 

gats  goodi  Keb.  202. 

of  teiiator       Debt  upon  bond  entered  into  by  the  testator,  against  the  defendant  as  exeo- 

ir*^di"ih  '  "^^''     Defendant  pleaded,  that  the  testator  made  A.  and  C.  in  fact  his  execu- 

ftSurwarda  ^^^^^  ""**  *^*'  administration,  durante  mtnon/o/e,  was  committed  to  their  father, 

and  before  ^^^  administered  before  the  day  of  the  writ  brought.     Plaintiff  replied,  that 

writ  bro *t,  goods  of  the  testator's  came  to  the  defendant's  hands  before  adiiiinistratioii 

administra  granted.     Upon  this  defendant  demurred,  and  plainti{f  had  judgments 

tiOB  be  gran  (6)  j^  ft^r.  (a  \)  J^ol  guilty. 

Ihcf  doring  ^^"*^  ^-  Carter.  M.  T.  1786.  K.  B.  I  T.  R.  462.     * 

minarity  of  rightfal  eieooton,  he  cannot  plead  snch  matter  in  abaiemcnt. 

*  Bnt  as  the  oyer  of  the  writ  can  no  longer  be  cniTed,  (1  B.  Ii  P.  €46.)  neb  matts^ 
MxAi  ba  mads  tho  groand  of  anonsnit;  1  Chit  PL  89S.  4tb 
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Per  CvT.    Upon  a  devastavit  against  executors,  not  guilty  maj  be  pleaded,   [  412  ] 
as  well  as  ml  debet.  To  debt 

(6  1)  JV<jvnqae»,  cxecidor  or  administrator*     (c  1)  Accord  and satisfacticn,    »8»>n»t»tt 
Blttue  ▼,  Hill.  M.  T.  16t5.  C.   P.  1  Mod.  tilo;  S.  C.  e2J;  S.  C.  by  the*"^"\*|' 
name  oFFkck  v.  Hill>2  Mod.  137.  S,  P.  Peck  v.  Hill.  M.  T.  1675. ,  rffpa]?S 
C.  P.  2  Mod.  137.  abridged,  aiile,  vol.  iv.  p.  6:38.  vit,  not 

On  motion,  it  appeared  that  the  plaintiiThad  brought  an  action  ofdebt  upongoil^y  m"/ 
a  bond  against  the  defendant   as  heir  of  the  obligor;  to  which  the  defendant  *^®  P*®"^®*** 
had  pleaded  that  the  obligor,  his  ancestor,  died  intestate,  and  that  one  J.  S.  niTdebet 
had  taken  out  letters  of  administration,  and  had  given  the  piaintift  another  bond  if  an  ,^^1 
in  full  satisfaction  of  the  former;  upon  which  issue  was  joined,  and  a  verdict  oivtrator 
found  for  the  defendant.     The  question  was,  whether  judgment   could  be  en-^i^e  a  boad 
tered  up,  as  it  was  contended  that  the  plea  was  bad.  ^'^  Batisfac 

Per  Cur,     If  the  second  bond  had  been  given  by  the  obligor  himself,  it  {j^^d^If  th 
woiild  not  have  discharged  the  former;  but  here,  being  given  by  the  admin  is- ini",taie'f* 
trator,  so  that  the  plaintitrs  security  is  better,  the  administrator  being  charge-  u  may  be' 
able  de  bor.u  propriisj  we  are  of  opinion  that  it  is  a  good  discharge  of  the  first  pleaded  in 
bond.^  Judgment  for  the  defendant.     See  Manhood  v.  Cluck^  Cro.  Eliz.  7 16 ;  *>•'  i®  " 
Norwood  V.  Gripe,  Cro.  Eliz.  121 ;  Co.  Litt.  212.  b.  30;  Edw,  1 ,  ^2, 3;  Dyer,  ■;f'*?"  ^'^ 
29;  3<2Hen.   8.  c.  30;  1  Brownl.  74;  Hob.   68;  Cro.   Eliz.  697;   10  Mod.  IJ*  !"l*|!-i 
224;  2  Vem.  62;   12  Mod.   86;   1   Stra.  426;  f  P.  Wms.  324;  3  P.  Wms.    i  4,3  i 
225;  2  P.  Wms.  343;  6  Co.  44;  Cro.  Jac.  44;  2  Bac.  Abr.  24^  1  Burr.  9;Theploaof 
Cowp.  47.  "  jodginent 

(d  1)  Judgment  recovered  against  testator  recovered 

{a  2)  Must  state  the  tenn  and  year.  against^ 

Jordan  v.   Fawcett.  H.  T.  1669.  K.  B.  1  Mod.  50;  S.  C.  1  Sid.  449.  I    ]^TTJJ! 

Vent,  76.  2  Keb.  632.  irstatJilll 

Error  on  a  judgment  in  the  Common  Pleas.    An  action  ofdebt  was  brought  what  terin» 
in  the  Court  below,  against  an  executor,  who  pleaded  several  judgments;  but  «n<l  year,  of 
as  to -the  last  judgment  that  he  pleaded,  he  did  not  express  where  it  was  enter- ^^*  reign, 
ed,  nor  when  obtained,  to  which  plea  the  plaintiff  demurred,  and  had  judg-^S'e    j^a 
ment.     The  Court  affirmed  the  judgment,  observing,  that  the  plea  as  pleaded  hq^  jg  ^),^| 
had  the  effect  of  removing  the  plaintiff  in  error's  defence;  he  could  plead  no- conn,  the 
thing,  but  nut  liet  record^  whereas,  had  the  judgment  been  stated  as  it  ought  to  jadgment 
have  been,  he  might  have  pleaded  perhaps  **  obienV per  fraudem,'*^  ^^  obtaiB 

{b  2)  If' judgment  against  testator  ami  another ^  plea  should  state  survivorship  of^'        . 

teslator.  judjiment  is 

NoRTO!f  V.  Harvey.  H.  T.  18  Car.  2.  K.  B.  2  Saund.  50.  againat  the 

It  was  adjudged  in  this  case  that  where  defendant  and  executor  in  bar  to  anteatatoxand 
action  of  debt  upon  bond  hod  pleaded  several  judgments,  for  large  sums  ob-  miochet, 
tained  against  the  testator,  and  among  the  rest,  had  pleaded  a  judgment  ob-^||®  P^®* 
tained  against  the  testator  and  one  E.  H.,  but  did  not  aver  that  E.  H.  died  J^j®"* ^^' ,^* 
before  the  testator,  so  that  it  did  hot  appear  that  the  defendant  was  liable  to  |er  died 
that  judgment,  the  plea  was  insufficient  in  that  part.  first. 

(e  I )  Judc^tnent  recovered  against  the  executor  himself.  In  pleading 

{a  2)  J>ieednot  allege  the  debty  which  is  the  consideration  of  the  judgment.        » judgmeitt 

RoBrNsoN  v.  CoRBETT.  T.  T.  1699.  C.  p.  1  Lutw.  246.  wecuVor 

An  objection  was  taken  in  this  case,  in  which  a  judgment  obtained  against  himsoif.the 
defendant,  executor  himself,  was  relied  on  in  bar  of  the  plaintiff's  claim,  that  debt  which 
the  debt  which  was  the  consideration  of  the  judgment  was  not  distinctly  aver-ia  the  conai 
red,  or  noticed  in  the  plea.  But  the  Court  overruled  the  objection,  and  held  deration  of 
it  not  necessary  to  be  stated.  met*  ed 

*  In  an  action  againiit  an  execbtor  or  adininialrator,  this  plea  maj  be  always  madeavaiU  qq|  |,e  g^^ 
able;  Com.  Dig.  til.  Pleader,  2  D.  7.  13.  ont  in  the 

t  It  wa4  formerly,  however,  ilie  practice  to  act  it  out  in  the  plea,  Clifl,  160.  pi.  21.  161.  plea.t 
pi.  tt.  163.  pi.  24.  and   oilier  entriea  thore  from  p.  163.  to  188;  Litt.  Cot.  111.  119.  158. 
159.     However  in  Co.  Ent.  140.  ihia  alle^niion  in  omitted,   and  the  plea  held  good  in  de- 
marrer.     It  is  nUo  omitted  in  Co.  Eiit.    269;  2  Brown's    tint.  96;  Lib.  Plac.  140.  pi.  64. 
149.  pL  78.  179.  pi.  135;  and  see  1  Sannders,  329.  n.  5tb.  edit. 
Tka  preeeat  form  ef  pleading  a  jodgmeat  recovered  agaiost  aa  ezecotor  to  an  action  on 
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[  414  ]  (6  2)  JVccJ  not  aver  that  the  debt  teas  a  just  and  true  one. 

Nor  need  Palmer  V.  Lawson.  M.  T.  1666.  K.  B.  1  Lev.  ^^00;  S.  C.  1  Sid.  333.  S.  P. 
It  be  slleg  L^g.g  ^  Y(.KW.  T.  T.  1687.  K.  B.  Carth.  8.  S.  P.  Kodinsox  v.  Cokbett. 

debt  wVh  »  ^  "^w-  246,  S.  P.  Williams  v.  Fowler.  K.  B,  1  Slra.  410. 

a  just  and  Per  Cur.  An  executor  in  pleading  judgment  recovered,  ne^d  not  state  that 
trao  one.     the  debt  was  a  just  and  true  one. 

Or  thai  it  (c  2.)  JSTicd  not  aver  that  the  judgment  remains  in  J  or  ce. 

remains  in  p^^L  v.  BoLTON.  M.  T.   1658.  K.  B.  I  Lolw.  445. 

It  is  saSi  Defendant  as  e.xccutor  pleaded  in  this  case  judgment  recovered  against  him- 

eient  lor  a  self;  no  averment  was  in!ro(!»iced  in  the  plea  that  the  judgment  remained  in 
plea  by  an  force.  The  majority  of  the  Court  thought  the  want  of  it  a  good  exception^ 
ndminlsta  but  in  the  opinion  ofl.utwich  it  was  held  to  be  unnecessary.  The  decision  of 
tnx  claim     I^ulwich  is  corroborated  by  a  reference  to  Winch.  Ent.  ^60,  and  2  Brown's 

I!!f«'-  !i^i.#  Ent.  89.  9'2.  in  both  of  which  the  atlocniion  is  omitted, 
tain  a  deut  /  •  -»v    t-    •/'       •        r-  i  «t 

to  show  (^'•)    y*^'i^JicoixoncJ  xdcntUrf.'^ 

that  there      (c  2)  If  ixeculors  plead  ser^rrsl,  a7.d  name  br  avoided,  there  shall  be  a  general 
i»  "ach  a  judnmnd  for  plainliff.'f 

legal  sob  (y- 1)  ,5  retainer,     (a  2)  Must  be  for  a  dtbi  of  eqtial  degree. % 

ciainf  with  (^  ^^  ^ced  not  show  the  te^al  requisites  of  the  instrttmcnt  jtistijying  the  reta.ner. 
oat  specify  Harry  v.  Jones.  E.  T.  1817.  Exch.  4  Price,  89. 

ingthe  par  An  administratrix,  wife  of  A.  B.,  claiming  under  their  marriage  settlement 
ticalar  legal  to  retain  her  debt,  pleaded  the  articles  to  this  action,  which  was  brought  a- 
reqoisites  -gainst  her  for  a  simple  ccntract  debt,  due  from  the  intestate.  There  was  a 
^**  ® '"**'"  demurrer  to  such  plea:  lF^,  because  it  did  not  stale  that  they  were  in  writings 
r  ^1^  I  or  under  seal;  2d,  because  they  were  not  pleaded  with  a  profert:  3d,  because 
which  it  ^^®  ^"^'  consideration  was  not  set  out,  but  was  merely  alleged  that  A,  B.,  for 
may  be  ere  the  considerations  in  the  said  articles  of  agreement  and  marriage  settlement 
•ted,  orsot  mentioned^  and  for  making  a  provision  for  the  said  administratrix,  and  for  other 
tingont  the  good  and  valuable  considerations,  him  thereunto  especially  moving,  did  make 
fall  consi     jj^g  ggj^  supposed  covenant,  kc. 

Per  Cur.  It  is  quite  sufBciertt  for  this  plea  to  show  there  was  a  legal  con- 
tract, and  that  it  has  done;  and  as  to  the  consideration,  the  articles  are  ex- 
pressly stated  to  be  made  for  a  provision  for  the  wife.  The  objection  that  the 
articles  are  not  stated  to  be  in  writing,  or  signed  and  sealed,  need  not  be  a- 
verred  on  a  mere  question  of  right  to  retain  a  debt  by  the  defendant.  Such 
facts  would  be  matter  of  evidence,  if  the  statute  of  frauds  were  relied' on. 
See  I  Saund.  276.  n.  2;  6  East,  588;  8  id.  7;  13  id,  102;  5  Taunt.  222;  3 
A  plea  of   T.  R.  618;  3  Burr.  1380;  Cowp.  432. 

retainer  by  (c  2)  ^'ecd  not  be  averred  to  be  for  a  just  and  tme  debt. 

an  executor  PicARn  v.  Brown.   H.  T     1796.   K.  B.  6  T.  R.  550. 

Deed  not  Debt  on  bond   against   an  administrator.     The  defendant  pleaded  a  bond- 

*h^V  h"*'  debt  due  to  himself,  and  retainer.  Demurrer,  because  it  did  not  appear  that 
a  fast^one"  ^^®  ^^"^  ^^^  ^®^"  given  for  a  just  and  true  debt.  But  the  Court  held  the  de- 
since  that*   niurrer  untenable. 

is  presam  {d  2)  Must  show  that  defendant  was  executor. 

od,  Caverly  V.  Ellison.  H.  T.    1671.  C.  P.  T.  Jones,  23. 

An  admini  7"he  defendant  pleaded  administration  committed,  and  that  he  retained  for 
Blo^plead"  ^^^^sfaction  of  a  debt  due  to  him  by  bond;  whereupon  the  plaintiff  demurred, 
retainer  of  *"^  showed  that  it  did  not  appear  what  administration  was  committed  to  the 

a  debt,with 

oat  show  »iwiple  contract  is  merely  to  stnte  the  nature  of  the  action  on  which  the  jadgment  waa  reco- 
ing  that  ad  ^^fcd  with  a  taliter  processttm  est;  hut  wh»Te  the  nciion  is  on  a  specialty,  it  is  necessary 
Diinisira  *®  show  either  that  thejudtimcnt  plc;idrd  wns  recovered  on  a  Rpecinity,  or  that  it  was  oblain- 
tion  was  ed  before  lh«  executor  had  notice  of  tho  Hpecinlly  debt,  on  which  the  acMon  is  brought; 
eomniitted  f^*"  '"  *  '^*  ^'  ^^^'  Sawyer  v.  M«rccr,  it  wns  held,  in  «n  action  on  a  bond,  that  a  plea  of 
to  hiiD.  judgment  confessed  by  the  executor  to  n  sir;!pl«  contract  creditor  was  bad,  without  aver- 
ring that  tho  executor  hnd  no   n()!ic«»  of  the  bond. 

*  An  averment  of  ihe  ideniiiy  of  the  pnriy  oguiost  whom  jadgment  was  recovared,  and 
the  defendant,  is  unnGce8.-t:irY;  Litt.  Ent.  120. 

t    Vide  1  Wm.  S.»under/»  837.  a,  Gih  edit. 

t   Vide  ante,  p.  828.  et  aeq. 
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defendant,  and  then  he  has  no  colour  to  retain;  and  the  Court  being  of  this  if  an  admi 
opinion,  gave  judgment  fur  the  plaint ilf.  ni  imtriK 

(s;  \)  Plea  of  no  aw-  h.  P'««^  «hAt 

Sevixiack  V.  Maushall.  T.  T     ll'tlS.    K.  B    8  Mod.  : 88.  -h*  h.d  no 

Thiswus  an  action  against  an  administratrix,   who  pleaded  that  i^he  had  >i^^*k^t''  ^     f 
assets  at  the  da/  of  exhibiting  the  original,  when  the  action   was  brought   by  exhibiting 
bill,  and  not  by  original;  and  for  this  cause  the  plain'.iff  demurred,  and  obtain-  the  original 
adjudgment.  ivhen  ibo 

(h  1 )  Plene  tuhninistravii,  "h  m  by 

(a  2)  In  Kemral.  \^^  '*  •• 

1,  Bbooking  V.Jennings.    E.  T.   1674.  C.  P.  Froem.  Rep.  149;  S.  C.  1  wiwneror 

Mod.  174.  aneiecBlor 

In  this  case  Vaughan,  C.  J.  said,  that  he  ftlways  took  it  for  a  general  rule,  1mi  dot.o 
that,  when  an  executor  or  administrator  had  done  what  they  ought  to  do,  they  wh«t  he 
may  plead  administration,  and  give  the  special  matter  in  evidence;  but  when*"J"*  *•  ^ 
judgments  are  due,  and  bonds  sued,  they  cannot  give  that  in  evidence,  but  JU|^,„  ^^ 
must  plead  it,  because  the  goods  are  in  their  own  hands,   and  so  not  properly  hand,  ho 
administered,  though  liable  to  the  judgment.  ^  may  plead 

plene  administravit  \  but  where  the  latter  fact  is  not  the  case,  and  they  are  liable  to  higher  creditors 
a  special  plea  is  essential.  f  416  1 

2.   Brition  v.  Buckworth.  M.  T.   1635.  K.  B.  2  Show.  485.  If  an  admi 

In  debt  on  bond  in  C.  P.  against  an   administrator  who  had  wasted  goods  nistrator 
and  died  intestate,  leaving  goods  to  the  value  of  500/. j  and  de!>ts  of  his  own  lo*^*'"™"™'*,*'* 
that  value.     A  fitri  facias  was  brought  upon  ♦he  statute  17  Car.  2.  against  his  *"j'?.. 
administrator,  and    he  pleaded  payment  of  the  500/.  fur  debts  on  simple  con-i^gig,^ 
tracts  of  his  intestate.     Per  Cur.     Judgment  for  the  defendant,   because  the  pending  an 
wasting  is  the  charge,  and  that  is  of  no   higher  a  nature;  and  by  that  statute  action  of 
•he  is  to  be  in  the  same  case  with  the  intestate,  and  he  might  have  paid  his  own  ^  *'«'>*  <>* 
debts  ihirewiih.  ^^*  J"*  • 

See  2  LA,  Uaym.  808;  I  Ld.  Raym.  244;  1  Mod.   188;  Vent.  218;  Salk.  "^^/J* 
322;  2  Bac.  Ab.  360.  bro't  o» 

(6  2)  III  actions  Jvr  rent,  thestatoto 

Sackvillv.  Evans.  T.  T.   1674.  C.  P.  Freem.  Rep.  171.  17  Car,  «, 

Debt  was  brought  in  the  dtbet  and  detinel  against  an  administrator  for  rent  *•.**■**!"?* 
incurred,  upon  a  term  for  years,  in  his  own  lite-time.     He  pleaded,  fully  *<J- traior  lllo* 
ministered.     The  plainti!)' demurred;  and   the   Court  held  that   he  had  good  admin istra 
cause  ot  demurrer;  for,  although  an  administrator  or  executor,  aHer  the  death  lormay 
of  the  testator,   may  waive  the  occupation  of  a  term,   and  ihen  they  shall  be  plead  pU  ^ 
chargeable  no  farther  than  they  have  assets;  yet  if  they  do  possess  the  term, '*'*'f **'•••• 
they  shall  be  chargeable  for  the  rent  de  bonis propriis,  if  it  has  been  incurred  rp^TV.  • 
in  their  own  times.  •  ilie  debet 

(c  2)   When  pleaded  by  the  executor  of  an  exeador,  and  deti 

1.  Wells  V.  Fvdell.   M.  T.    1808    K.  B.   lOEast.  315.  nef  against 

Plaintiff,  assignee  of  lessee  for  years,  sued  the  defendant  as  executor  of  B.*»  sdminia 
executor  of  A-,  the  lessor,  in*covcnant  upon  the  original  indenture  of  ^^**^>*'^^L\- 
for  a  breach  of  the  covenant  for  quiet  enjoyment  of  A.,  and  since  his  decease  ^^j  j^ 
by  defendant.     Defendant   pleaded,  that    he  had   fully   administered  all  the  his  own 
goods  of  A.,  t|)e  first  testator.     On  demurrer  it  was  holden,  that  the  plea  was  time,  the 
bad,  inasmuch  as  it  only  gave  an  answer  to  one  part  of  a  case,  which  pointed  pl«s  ***^?'f 
at  two  kinds  of  misapplication  uf  those   funds  which  were  liable  to  the  plain- ^* ***['*.•*•*• 
tiff's  demand.     Le  Blanc,  J.,   observed,   that  the  defendant  might  discharge  j^^^ 
himself  in  two  ways:  either  by  showing  that   the  first  executor  nilly  adminis-y^  p)^  ^f 
tered  all  the  goods  and  chattels  of  A.  which' came  to  his  hands,  and  that  thej»/ene«il 
defendant,  since  the  death  of  the  first  executor,  has  duly  administered  all  that  mmutra 
he  has  received  of  A-'s  assets;  or  he  m-ght  show  that  he  has  received  no  as-**'»  ^^^^ 
sets  of  the  first  executor.     But  as  the  plea  now  stands,  he  leaves  unanswered  **^aootof 
every  thing  respecting  the  assets  of  the  first  testator  which  came  to  the  hands  ^^^^  g^  ^ 
of  his  executor,  and  merely  answers  as  to  his  own  application.  >  Bayley,  J.  well  to  tho 
added,  that  the  plaintiff  was  entitled  to  recover  his  debt  in  either  of  two  e-  adtniaistm 
vents;  if  the  defendant  had  received  assets  of  the  original  testator,  and  had 
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Ji  ^^"^  )  not  properly  applied  them;  or  if  the  defendant  had  received  assets  of  the  first 
^"  ^d'  t"  ^^^^^^^^>  *"^  •^^  fi*"^  executor  had  received  assets  of  his  testator,  and  had 
t^utor^M  "***  ^^^y  appJ»®<^  Ihem.  The  defendant  has  only  answered  as  to  one  of  those 
by  hifiweif,  events,  but  the  plaintiff  may  he  emiiled  to -satisfaction  out  of  both  funds;  and 
er  uiiut  therefore  he  is  entitled  lo  have  the  Issue  so  framed,  that  if  any  thing  be  fortE- 
show  that  coming  to  him  out  of  either  fund,  he  may  be  able  to  avail  himself  of  it. 
he  hM  no  j^j  oj    When  pleadtd  lo  o  stire  facias  onjnds^ment  against  teslaior. 

hiTimmedi  Newton  V.  Richards.  E.  T.  I69.-J.  K.  B.  1  Ld.  Raym.  3;  S.  C.  Camb. 
mtete«uior.  298;  Ski.i.  5G5;  S.  C.  Holt,  42;  S.  C.  4  Mod,  296.* 

Tht9  plea  uf  A  scire  facials  on  a  judgment  against  the  testator  was  now  issued  against  his 
piene  ad  executor,  who  pleaded  he  had  fully  administered,  &c.  The  plaintiff  demurred 
minUtra  gppciallv,  and  showed  for  cause  that  the  defendant  did  not  show  how  he  had 
ref^eitu^  administered.  Per'  Cur,  The  plea  is  bad  on  the  special  domurrer,  for  he 
■pon  a  jud£  ^"ff**^  *^  show  how  he  admmistered;  hut  it  would  have  bren  good  on  general 
Bfeiit  dcmurrear.t     See  Mod.  158;  All.  48;  3  Keb.  258:  2  Kcb.  136;  3Cro.575; 

againada    1  P.  Wms.  295;  8  Mod.  288;  10  id.  426;  Fitzgib.  77;  3  P.  Wms.44l. 
fandant**  ( j  ^)  pi^ne  administravitpraltr. 

^**®*^  *•  (rt  2)  j5f*  to  the  statement  of  a  nwn  certain. 

ItMemafo  '•  Davaoe  v.  Davage.  T.  T.   1664.  K.  B.    1  Sid.  2j0. 

he  iiecaaaa  In  this  case  there  was  a  plea  of  plene  adminislravit  p-oeter-y  but  there  was 
ry  to  aiaie  no  distinct  statement  as  to  the  sum.  The  Court  held  that  it  was  necessary  to 
aouia  cor     nver  some  certain  sum  in  the  plea,  or  at  least  lo  Say,  to  the  value  of  the  debl« 


vii  prater.      See  9  Rep.  109,   110;   1  Rf»l.  Abr.  922;  K.  PI.    2,  3;  Vaugh!   104;  Lib. 

t  418  J  Plac.  140;  pi.  54;   150;  pi.  78.  180;  pi:  135;  Lil.  Ent.  112. 
Batihe  2.  Parker  v.  Atfeild.  T.  T.    1700.  K.  B-  I  Salk.  312;  S.  C.  Lord, 

oaiiaiionor  Raym.  678. 

certa^aam  '**  debt  on  a  bond  brought  against  an  administrator,  he  pleaded  several 
ia.  It  ia  aaid  t"^'?'^^''^^9  ^^^  nothing  beyond  59.,  which  was  found.  The  plaintiflT,  as  to  one 
mare  inat  judgment,  Replied,  there  was  but  so  much  due,  which  the  debtee  was  willing 
larof  foruii:  and  ready  to  accept  in  full,  and  that  the  defendant  by  fraud  deferred  the  pay- 
A  pUM  by  ment  of  that  money,  and  the  judgment  wa*j  kept  in  force  to  defraud  the  crcd- 
aa  aiacttior  jj^j.g.  ^^^  replied  the  same  matter  as  to  another,  and  demurred  as  to  the  rest, 
paid  for  fa  '^^  defendant  rejoined,  that,  as  to  one  judgment,  it  was  not  kept  on  foot  by 
naralteipan  fraud,  ^c;  and,  as  to  the  second,  no  assets  beyond  so  much,  which  was  liable 
aaa  and  to  the  judgment;  the  same  to  the  third;  and,  as  to  the  rest,  joined  in  demurrer, 
proviog  the      Per  Cur.     If  an  administrator  pleads  twenty  judgments,  it  is  a  confesstoQ 

wUl.auioan  ^f  assets  to  satistfv  twenty  judgments;  and  the  nothing  beyond  6s.  is  but  form, 

tine  10  70A      A        *     •  I  /  ui  o      /  » 

and  no  aa    ""^^  material  nor  traversable. 

aaif ,  except  (^  ^)  *^  '^  '^  statement  <f  the  sum  administered  having  been  correctly  admin^ 

he  which  istercd. 

ware  not  Rex  v.  Wade.  E.T.   1818.  Exch.  5  Price,  621. 

aafficieiit         f]^^  inquisition  taken  under  a  writ  of  diem  clausil  extremum  found  that  the 

fvcIT  was   P^^y  died;  that  he  was  possessed  of  certain  property,  which  had  since  been 

had/aa        converted  into  money,  to  the  amount  of  60/.,  and  paid  to  the  defendant,  as 

•gainat  the  executor.     The  defendant  pleaded,  that  he  had  paid  for  expenses  of  testator^s 

crowa,        funeral,  and  for  proving  the  will,  a  sum  amounting  to  70/.,  and  no  assets  ex- 

on  a  writ     cept  the  60/.,  which  were  not  sufficient  to  pay  an  satisfy  said  expences.    Gen- 

su'eJtr      ^^^^  demurrer,  on  the  ground  that  the  sum  alleged  to  be  laid  out  by  the  de- 

mum,  be    ^odant,  as  executor,  was  excessive,  and  that  the  plea  did  not  over  retainer  iir 

caoae  ii  •  Thj,  ^a^^  in  4  Mod.  296.  is  differently  reported  from  ihe  other,  for  it  itates  thar«>  was 

onI  not        a  genemj  demorrer;  therefore  ihe  plea  was  held  b«d. 

Mrer  that         t  Bot  thin  seems  qnesiionable;  and   indeed.  Lord  Bolt  in  the  ahoYOcase,  aaid  that  pra- 
tha  anm        cedents  prevailed  with  him  more  than  the  renson  of  the  thing.;  2  Sannd.  72.  t. 

H    •J*  ••       ♦  ^^^  "I"  «l*e  executor  plead  a  judi;m«nt  obiAined  opainsl  htm  for  100/.  and  thai  he  hatf 

allied         not  gondii,  except  to  the  -  valne  of  5/.,  and    the  plaintiff*  proves  ihat  he  has  100/.,   yet  be 

waa  retsoa  gains  nothing;  for  the  snbstanco  of  the  plea  is,  that  the  ezecotor  has  not  above  what  will 

able.  satiafjr  the  jnijganant;  and  conaeqaentljr  the  omiaifionis  but  form,  and  cannot  be  takta  ad« 

▼aot^ge  ef  npoa  a  geaaral  demnrrcrt  Hoh.  IBS.  Moon  v*  Andrawa. 
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part  discharged  in  the  usual  manner/or  that  the  money  so  laid  out  was  rea-   [  419  ] 
sonable  and  necessary,  mr  sufficiently  donv  Ihe  possi'sn'^n  of  assets. 

Ptr  Cur.  Judgment  must  l>o  givpfi  frr  the  rrown.  The  |  It^a  should  have 
averred  that  th«  expendiuire  was  roji  ^oiviMc,  at-.d  sitrh  a^  iln-  |;j\v  tillows  ou 
account  of  the  special  m.ittur  stnttil  in  ihe  {ilea,  vvhit-h  is,  in  ^i:(-um^lRIU!C's 
like  the  present,  a  very  small  suai,  and  llurtr/orc  tiic  proba'oility  on  ihv  <n<-t*  (>€ 
the  plea  w  against  the  truth  of  it.  Ste  7  Vin.  Ahr.  104.  tit.  Crcd.  and  Bank. 
Z.    I. 

* 

(c  3)  jiff  (o  the  stalemenl  thai  the  defind  in/  kad  adninisUred  before  the  commence^ 

mevl  vfihe  pfaittfiff'^.t  ac'inn 

1.  Ingram  T.  Foot.  H.  T.   170D.  K.  B.    12  Mod.  €11;  S.  C.  1  Lord 

Raym.  708.  A  plea  of 

This  was  an  action  of  debt  on  a  bond  brought  against  an  administrator,  to''  ."5  " 
which  he  pleaded  in  bar  a  recognizince  in  such  a  sum  entered  intohy  his  in- 9,7  mo^t 
testate,  at  such  day,  for  the  appearance  of  J.  S.  on  such  a  day  in  such  a  court;  show  that 
and  that  the  said  J.  S.  did  not  appear,  whereby  the  recognizance  was  forfeit- the  defend 
ed;  and  that  liis  intestate  was  indebted  by  bond  to  Mary  M.  in  such  a  sum,  ^".^  ^^^  ■' 
who,  in  Hilary  term,  &c.  supd  the  defendant,  and  obtained  a  judgment  against  |!^*r''* '^^ 
him  in  this  court,  and  that  he  had  not  ass'^ts  beyond  what  would  satisfy  theco„,|„^„ce 
said  two  sums  at  the  time  of  exhii>iting  the  bill  of  the  aforesaid  Mary,  or  ever  mentof  the 
afterwards:  to  which  the  plaintiff  demurred,  and  showed  for  cause  of  demur*  plaintiff  *• 
rer,  that  it  appeared  the  plaintiff's  suit  was  commenced  in  Michaelmas  term  aotioa. 
before  the  exhibiting  of  (he  bill  of  the  said  Mary;  and  the  defendant  did  not 
deny  his  having  other  assets  besides  those  which  he  might  have  wasted  by  Hi- 
lary term.     The  defendant's  counsel  urged,  that  there  was  no  express  mention 
made  of  any  bill  exhibited  by  Mary,  hut  only  thnt  she  had  impleaded  him;  and 
though  that  being  in  debt  in  the  Kinsr's  Bench,  it  must  nec^essarilv  be  by  hill; 
and  though  the  words  Mirice  prad^  Mmj  would  tie  it  up  to  Mary's  suit  in  Hi- 
lary term,  yt^t  since  there  was  no  bill  of  Mary's  mentioned  before  expressly, 
the  words  should  be  rejected,  and  then  it  would  be  at  the  time  of  exhibiting 
the  bill,  and  that  must  be  the  plaintiff's  bill. 

S»id  per  Cur,     In  truth  it  could  not  refer  to  Mary's  bill,  for  no  such  bill  was 
mentioned  before;  and  if  th<it  is  so,  it  is  worse,  for  it  referred  to  nothing;  and 
then  no  time  is  fixed  when  the  defendant  had  np  other  assets. 
2.  Waters  v.  Ogde.n  et  al.  Adminmstrators  op  Mi  el.  M.  T.  1780.  K.  B. 

^2  Doug.  452. 

This  was  debt  upon  a  bond  asrainst  the  admin'stratiir  of  the  obligor.     I^he 
defendants  pleaded  plene  aiminhtravnmnt^  except  goods  to  the  vaiue  of  48/.;    ''^*'^*r* 
and  with  respect  to  the  said  48/.,  that  they  had  confessed  assets  to  that  amount  to  pieadad 
another  action  on  a  bond  of  the  intestate's  then^  pending  against  them.     Topl«neadiai 
this  there  was  a  general  demurrer.  niatiavii 

Per  Cur.     There   never  has  been  such  a  plea  before;  but  justice  is  too  P'®'*' • 
clearly   in  favour  of  the  defendants,  that  unless  there  were  the  strongest  """  J[^d*j"i^" 
thorities  against  the  plea,  the  Court  must  support  it.     This  is  a  case  which  is^.,^jg  i© 
entitled  to  greater  favour  than  where  there  is  a  priority   in  the  judgment,  and  another  ae 
not  in  the  plea;  fnr  as  to  confessing  judgment,  that  is  an  act  of  preference  lioo  bro*t 
shown  by  the  executors  themselves;  but  here  the  preference  ha.s  been  obtain-*"  '*"•  •j""J 
cd  by  the  greater  vigilance  of  one  o^  the  plaiuti'^s  in  calling  fiir  a  pica  before '^"'l*  **  *i 
the  other.     All  legal  means  may  be  used  to  obtain  such  a  preference.     The  „^  adinmii 
defendants,  in  the  first  plea  they  put  in.  told  the  real  truth  of  their  situation,  travit  prcfr 
which  they  were  obliged  to  do;  and  having  confessed  a&sets  to  a  certain  a-ter  the 
irount,  they  become  bound  by  the  course  of  law  to  pay  these  assets  to  the»«»"«  »»»» 
plainti.f  in. that  action,  and  shall  not  this  be  a  sufficient  answer  to  the  demand ?  *"*'■■  *** 
It  would  be  a  monstrous  hardship  indeed,  if  the  defendants  should  be  obliged  ,jji|^  h°"liad 
to  pay  the  money  twice  over,  and  be  turned  round  to  seek   for  redreijs  in  a  conf«ss<Ml  it 
court  of  equity.     This  is  a  good  plea,  but  the  plaintiJl'may  withdraw  the  de-in  ihe  other 
murrer  on  payment  of  costs,  and  take  judgment  ofqutndo  acciderint.  aciian,aoch 

(k  I)  Bonds  outstanding,*        (a  2)  ^  to  vfhen  the  day  of  paymrnt  is  past      P*^.^I!!^ 


*  An  executor  is  bound  to  plead  a  debt  of  a  higher  nature  in  bar  of  an  action  brought  %•  g^^^, 
gaiaat  hiaa  for  a  debt  of  an  milirior  nature,  rieaa  ultrai  if  ba  bai  no*,  aaietf  for  both,  taoo|h* 
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I  420  1  Thb  Bank  of  England  v.  Morice.  H.  T.  1735.  K.  B.  2  Stra.  1028;  S.  C. 

Ca.  Temp.  Hardw.  219. 
This  was  an  action  against  the  defendant,  as  executrix  of  her  late  husband. 
When  th0  for  money  had  and  received  by  him  to  the  use  of  the  plaintiffs.  The  defend* 
days  of  pay  qq{  pleaded  a  judgment,  and  several  bonds  and  articles  entered  into  by  Mor- 
^**diiion  *^®>  the  testator,  particularly  a  bond  to  Sir  H.  M.,  in  the  penalty  of  63,000/., 
ofnlKiDd  conditioned  for  the  peyment  of  26,500/.,  by  instalments;  all  of  which  were 
are  not  in  past,  and  paid  at  Morice^s  death,  except  one  of  5,000/.  and  another  of  1,5001. 
earred  t  the  days  of  payment  whereof  were  not  come  at  the  time  of  the  plea:  she  also 
the  death  pleaded  bond  to  C.  and  \V.  for  1,500/.  each,  conditioned  for  the  payment  at  a 
ortlieteiia  ^^y  pj^j.  ^^^  jj^pjj  concluded,  that  she  had  not  more  than  1000/.  assets  toan- 
eeotor  can  ^wcr  the  said  several  spurns,  by  the  said  several  bonds,  articles,  and  judgments, 
only  plead  ^^^  and  payable.  To  which  the  plaintiffs  replied  that,  on  the  day  of  exhibit- 
the  larn  in  ing  their  bill,  she  had  asset  of  her  late  husband  beyond  what  would  pay  and  sat- 
the  eondi  Ufy  the  said  several  su  ns  hy  the  said  bonJs,  arti  -1 33,  and  judgments,  due  and 
iiort,  be  payable,  whereby  she  could  make  satisfaction  to  the  plaintiffs.  On  issue  be- 
uBav%e?iv  ^"5  joined,  the  jury  found  a  special  verdict,  that  Morice  at  his  decease,  was 
er  himself  indebted  to  the  plaintif}'")  in  28,933/.  8s.  h/.;  that  the  assets  came  to  the  hands 
from  the  of  the  defendant,  on  the  day  of  exhibiting  the  plaintiff's  bill,  were  41,152/.  2«. 
penally  by  6d.\  that  the  money  payable  by  the  conditions  of  the  said  three  bonds,  togelh- 
performing  ^f  ^iih  x\^^  penalties  on  all  the  other  articles,  and  the  judgment  pleaded  by 
hereriisoor*^®'"»  amounted  to  22.182/.  10s.,  which  being  deducted  from  the  said  41,152/. 
neztect  to  ^'^^^  there  remained  the  sum  of  18,969/.  12s.  5(/. ;  that  she  had  not  assets 
do  it,  it  will  to  discharge  the  penalties  of  those  three  bonds,  nor  were  they  discharged;  and 
be  a  de  4hat  if  the  penalties  on  those  three  bonds  were  not  charges  on  the  assets,  then 
vagtavit;  they  find  for  the  plaintiffs  that  she  had  assets  to  satisfy  them  to  the  amount  of 
*h^d^**%*  18,989/,  12s.  bd.;  but,  if  the  penalties  were  charges  on  the  assets,  then  they 
payment  i«  ^'^^  ^'^^  '^^  plaintiffs  that  she  had  assets  to  satisfy  them  to  the  amount  of  IB,- 
paat,  tlio*  969/.  I2s.  5d.;  but  if  the  penahies  were  charges  on  tlie  assets,  then  they  find 
the  ezeca    for  the- defendant. 

torietitoQt     Per  Cur,     There  are  three  points  to  be  considered  in  this  case:   1st.  Whe- 
'"  **i*  '*lf'\5  ther,  on  these  pleadings,  the  penalties  or  the  lesser  .sums  ought  to  be  consid- 
j;*,"*^J*"  ered  as  the  debt  due  to  W.  and  C;  2d.   Whether  there  is  any  legal  differ- 
to  the  ence  between  those  bonds  and  that  to  Sir  W.  M.;  and  3d.  What  judgment 
amoaot  of  the  Court  can  give  on  this  verdict,  considering  the  opinion  they  are   of.     As 
the  penttltj  to  the  first  point,  there  is  nothing  more  certain  than  that,  when  the  day  is  past 
L  421  ]  the  penalty  is  the  debt,  and  the  remedy  is  in  equity  .     It  is  admitted  the  defen- 
dant might  have  pleaded  the  obligation  only;  but  it  is  contended  that  here  she 
has  claimed  otdy  the  lesser' sum3      We  think  that  the  penilties  on  these  two 
bonds  ought  to  he  considered  as  the  debt  at  law.     Secondly,  The  next  thing 
to  be  considered  is,  whether  the  bond  to  Sir  W,  M.  difiers  from  the  others; 
and  we  are  of  opinion  that  it  does,  inasmuch  as  there  the  former  instalments 
were  paid;  and  as  to  the  other  bond,  the  time  was  not  come  for  payment;  and 
it  18  no- more  tlinn  a  b'>nd  for  payment  of  money  at  a  time  to  come,  which  is 
certainlv  pleadable.      But  then    it  shall  cover  no  more  than   is  due;  for  the 
A>rce  of  the  bond  i»  suspended  till  the  condition  is  broken.     Here  it  is  in  her 
power  to  save  the  penalty,  and  she  has  as.^rts  so  to  do,  and  it  will  be  a  depasla^ 
rii  in  her  to  suffer  the  assets  to  bo  fuj-ther  chargc'd.  And  thirdly,  the  last  thing 
is,  what  judgment  can  be  given  on  this  opinion,  and  this  is  a  matter  of  great 
difficulty,  for  the  assets  arc  found  in  one  entire  sum;  and  the  question  rs,  whe- 
ther we  can  sever  them,  or  must  not  award  a  vi'nirf,  de  novo.    The  case  of  Hays 
2  Stra.  843.  is  in  point,  where  the  Court  made  the  jury  give  two  verdicts — 
one  (or  the  King  and  the  other  for  the  defendant,  and  we  can  adjust  the  al- 
lowance to  be  made  without  introducing  or  supposing  any  new  fact.     The  ca- 
ses severing  damages  which  are  entire  are  stronger  than  the  division  of  assets. 
InTowns,  2  Jud.  117.   151.  189.  the  entries  areas  that  in  Thompson,  Eot. 
the  debt  wa4  not  piyaltle  until  afior  tho  death  of  the  testator;  an  in  case  of  a  bond  condt*' 
tioned  to  pay  a  sum  of  money  on  a  day  which  did  not  happen  until  after  hia  death,  S  Lev. 
114.  Britton  v.  Baibunit ;  ibid.  57.  Lennew  v.  Fooko ;  othervinse  it  will  be  an  admiaaion  of 
tstetfl  to  aatUfy  both  d«bts ;  1  Silk.  310.  Rock  r.  Lei^too. 
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458.  and  ihej  warrant  our  giving  judgment  in  the  manner  that  it  is  prayed  on 
behalf  of  the  plaintiffs. 

(6  2)  Bond  oj  indemnily. 
Cox  V.  Joseph.  T.  T.  1793.  K.  B.  5  T.  R.  307*  An  exOett 

This  was  an  action  of  assumpsit  against  an  executrix.     She  pleaded  that  the '°'  '"*y 
testator  became  bound  to  A.  in  2,800/.  conditioned,  among  other  things,  to  in- JJj^j  ndi** 
demnifj  him  against  another  bond  for  800/ ,  which  A.  had  executed  jointly  jghi  ,},^  pj 
with  the  testator  to  B.,  but  for  the  proper  debt  of  the  testator;  that  the  800/.  nalty  ofa 
became  due  in  the  testator's  life-time,  and  was  still  unpaid;  that  upon  the  tes-  bond  of  in 
tator's  death  the  indemnity  bond  became  forfeited,  and  the  money  therein  con-**®™"*'/  8* 
tained  was  still  unpaid;  and  that  the  defendant  had  administered  all,  except  J^®^  J*^  J 
80  much  as  would  satisfy  the  indemnity  bond.     There  was  a  special  demurrer,  jj,g  obli«ee 
because  the  defendant  did  not  aver  in  the  plea  that  A.  had  been  damnified  by  who  is  ssre 
reason  of  the  non-payment  of  the  800/.  &.C.;  for  want  of  which  averment,  itiy  for  him 
did  not  appear  that  the  defendant  was  liable  to  any  action  at  the  suit  of  A.  on  ***  another 
account  of  the  said  bond.      Sed  per  Cur.     This  is  a  good  plea.     It  appears  l^on^t  both 
that  the  real  debt  to  B.  is  the  debt  from  the  executrix;  for  it  is  stated  that  the  J^^^  JJ^ 
testator  became  bound  to  B.  in  800/.  for  a  debt  of  his  own;  that  that  bond  was  rcited  in  hia 
forfeited  in  the  testator's  life-time;  and  that  the  bond  in  question  was  given  to  life-tinie 
indemnify  A.  against  that  bond.     The  estate  of  the  testator  must' therefore  And  Btill  «■ 
satisfy  that  which  is  his  own  debt.  P*»**»  '^* 

(c  2)  Bond  in  which  executor  was  jointlij  and  severally  bound  toith  testator.       .  ®  n'oT'^t 

Rogers  v.  Dan  vers.   M.  T.  1673.  C.  P.  Frecm.  Rep.   127;  S.  C.  1      been  dam 

Mod.    165.  Dified. 

Debt  against  executor.     Plea,  that  testator  was  indebted  by  statute  staple    [  422  | 
to  J.   S.  200/  ;  and  that  he  had  not  assets  to  satisfy  that.     Replication,  that  An  execa 
the  executor  himself  was  bound  with  the  testator.     Demurrer,     The  question  '<J'  ™*y 
raised  was,  whether  when  two  arc  bound,  and  one  dies  and  makes  the  survi-  P  *®^  *^ 
vor  his  executor,  it  shall  be  in  the  power  of  the  executor  to  discharge  this  debt,  j„    oblica 
which  ho  himself  is  bound  for,  and  plead  it  in  bar  to  other  creditors;  and  the  tion  in 
Court  .resolved  that,  if  so  be  the  obligation  be  joint  and  several,  then  it  is  in  which  he 
the  election  of  the  creditor  to  charge  the  executor  of  the  testator,  or  the  sur- was  join ily 
vjvor;  and  so  in  this  case  the  conusee,  if  he  had  pleased,  might  have  charged  ""J '^^J™* 
the  defendant  as  executor  to  the  other  conusor;  and  they  agreed  also,  that  the  ^j^h  "etia 
defendant  may,  if  he  please,  pay  this  debt  out  of  the  estate  of  the  testator,  and^of. 
plead  it  to  the  other  creditors;  for  the  testator,  by  making  hira  executor,  hath 
put  it  in  his  power  to  pay  this  debt  first,  if  he  pleaseth,  for  which  he  himself 
stands  engaged;  and  they  said  it  is  very  common,  when  a  man  is  bound  as 
surety  for  another,  to  make  the  surety  executor,  that  he  may  have  power  te 
pay  the  debt  and  indemnify  himself;  and  it  is  every  day's  experience,  upon 
**  fully  administered,"  to  give  in  evidence  payment  of  debts  for  ^ich  the  par- If,  in  an  aa 
ty  himself  is  jointly  obliged.     But  they  agreed,  if  the  statute  had  been  only  tion  againvt 
joint,  or  if  it  had  been  a  joint  obligation,  then  the  survivor  must  be  charged  out 'J*  *^'"jj>i* 
of  his  own  estate,  and  the  executors  of  the  person  dead  are  not  chargeable.      Jiea*d*two 

(rf  2)   Conclusion  of  pica.  bondaia 

Page  v.  Wats.  T.  T.  1690.  IC.  B.  Carth.  208.  bar,  and 

In  assumpsit  against  an  administrator,  upon  a  promise  made  by  the  intestate,  conclude 
he  pleaded  two  several  bonds  in  bar,  and  concluded  his  plea  with  a  general  ptenead 
pUne  administravil,  without  confessing  any  assets  to  be  in  his  hands;  ''^p'^c^'^JPihe* 
tion  that  dcfondant  had  assets  suflicient,  besides  what  would  satisfy  the  said  concloiion 
two  bonds.     Upon  demurrer.     Per  Cur.     The  general  conclusion  of  the  plea  waives  the 
in  bar  hath  waived  the  special  matter  of  the   bonds;   therefore  the  plaintiffspecial  mat 
should  likewise  have  replied  generally,  and  not  specially.     But  as  no  counsel  terna  to 
appeared  for  the  defendant,  and  the  issue  offered  being  for  his  advantage,  and**"  oon^M. 
he  refusing  it,  the  plainliflf  had  judgment. 

(/  1)  Rcco^piizance  outstanding.  t  ^q^  -i 

Ingram  v.  Foot,  H.  T.  1760.  K.  B.  12  Mod.  613.   .  Ifaneiecd 

Per  Cur.     When  an  executor  pleads  a  recognizance  he  must  set  it  forth,  so ^^  pleads 
Uiat  the  Court  may  judge  whether  it  ought  to  be  performed.     Though  if  it  baraoogaia 
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^nee,  he  on  an  action  of  debt  brought  against  bim,  he  need  only  say  that  a  judgment 
mast  eet  it  ^^g  obtained  in  such  a  court,  ii'm  and  of  the  courts  at  Westminister;  but,  if 
II    d"      brought  in  an  inferior  court,  he  must  allege  their  jurisdiction. 

a°i?d£me"u  ("»  ^ )  «^«^^'"f  ^^  ccnfcss^.cL 

ronWd  Sawter  v.  Merckr.  K.  T.  1787.  K.  B.  I  T.  R.  690. 

fo  a  simple      Debt  on  bond  against  an  administrator.  Plea  of  a  judgment  confessed  in  an 

contract      action  on  a  simple  contract.     Demurrer,  because  the  ^lea  did  not  aver  that  he 

creditor  in  y^^^  ^^  notice  of  the  plaintifTs  demand;   and  of  that  opinion  were  the  Court, 

on  a  bond    "^^^  observed,  that  it  would  enable  an  administrator  in  many  cases  to  defeat  a 

he  must       specialty  creditor,  by  confessing  as  many  judgments  as  he  pleased  in  simple 

averihat  he  contract  debts. 

had  no  no    («  j)   Thai  testator  made  his  7cife  executrix,  and  dircciid  her  lo  pay  herself  out  cf 

K**/^*k!  monies  received. 

A  plea  to        Thompson  v.  Woods.  E.  T.  1703.    K.  B.  3  Salk.  G5.  S.  C.  3  Ley.  218 

debt  on  a         In  debt  on  a  bond,  where  the  husband  conditioned  to  leave  his  wife  80/.  at 

bond  to       his  death,  bis  administrator  pleaded  that  the  husband  made  a  will,  and  his  witb 

leave  hif      executrix,  and  left  property  to  the  amount  of  100/.  and  upwards,  and  directed 

wife  a  ccr   jfj^  executrix  to  pay  herself  the  80/  ;  and  on  demurrer  to  this  plea,  the  Court 

that  be"'     ^^^^  ^^  ^''>  ^^^^use  the  husband  at  his  death  might  owe  money  on  judgment  and 

made  her    statutes,  and  she  might  not  bo  able  to  pay  herself,  and  his  estate  be  so  encum* 

execntrix    bered,  that  it  would  be  better  for  her  to  renounce  her  executrixship. 

directing  (o  I)  JVbn  detwstavit  ad  valor^ 

her  to  pay  Blanch  V.  Gabard.  M.  T.  1684.  K.  B.  2  Show.  447. 

ot'moneya        ^"  *  special  issue  after  verdict,  it  was  held  naught  for  the  defendant  to  say 

received,  ia"  non  devastavit  ad  ta/ur',''  as  the  plaintiM'  had  alleged;  because  he  had  not  said 

bad.  nee  aliquam  inde  parcel^ ;  for  if  part  were  wasted,  the  plaintiff  shall  recover  so 

A  plea  of    much,  as  well  as  on  a  pltne  administravitf  if  assets  be  found  as  part  of  th« 

Bon  devae    debt. 

Iw*  Mnnot  ^P  ^)    ^^'  '''^  testator  was  alive. 

beiapport  Marshall  v.  Burnet.   H.  T.  1684,  5,  C.  P.  1  Lut,  8. 

ad.-  In  assumpsit  against  an  executrix,  and  quanluun  mertiit  and  indebitatus  count?, 

P  424  }    the  defendant  after  craving  oyer  of  the  writ,  pleaded  that  the  testator  was  alive 
In  asawnp  after  the  time  the  writ  issued. 

sit  against  Per  Cur,  As  it  appears  from  the  declaration  that  the  promises  were  sup- 
trix'"*^*!  P^®®^  ^^  ^*^®  ^®®"  made  at  Bradford,  and  that  the  defendant  hath  pleaded  that 
that'the^tea  ^®''  *®stator  was  alive  after  the  original  sued  out,  viz.  at  O.,  which  is  only  al- 
tator  waa  l^g^d  to  be  the  place  of  the  defendant's  abode,  and  by  that  means  the  defend- 
alive  at  the  ant  endeavours  to  draw  the  venue  of  a  transitory  thing  from  the  rem<€  alleged 
time  the  in  the  declaration,  which  has  been  adjudged  to  be  an  error,  and  a  place  should 
writ  naoed  have  been  alleged  where  the  defendant's  testator  was  alive;  therefore  the  pica 
Do'ted*if°^"®  *^®^*'~^"^«'"®"^'  ^^pondeat  ouster.  See  39  Hen.  6.  49;  I  Vent.  215;  6 
pleaded        ^®°-  '''•  ^>  ^5  *9  Hen.  6.  1 1,  12. 

nrith  anffi  {q  1)  By  adniiimtratrix  oj  durante  minoritate . 

cientacca  Little  v.  Plant.  M.  T.  1685.  6.     C,  P.  1  I.ut.  11. 

™y-    ,  In  debt  on  bond  against  an  administratrix.     Plea  that  she  is  administratrix 

abrte^ent  ^^^^^^  minoritate.     To  which  the  plaintiff  demurred  specially  and  joinder  in 

by  an  admi  ^®™"?r'         rr.       ,       • 

niatratr?!  of     ^^^  ^^^'     I  he  plea  is  bad  for  want  of  the  averment,  hoc  paraius  est  tJen/f- 

durante      care,  &c.  and  therefore  judgment,  Respondeat  ouster. 

minoritate  (r  I )  Pleas  by  several  exectUo^s.^ 

isbad,  an   Baldwin  v.  Church.  M.  T.  17i8.  K.  B.    10  Mod.  323;  S.  C.  cited  in  I 

hoc  para         ^  .^    .  .u        •   •     ,  Stra.  20. 

tu$  €U  ve  ^^  ■  W"^  of  error,  the  original  action  was  an  action  of  debt  for  20/,  against 
rifieare,  two  executors.  The  one  pleaded,  fully  administered  as  to  all  the  assets  in 
To  an  ae  his  hands,  except  40^.;  the  other  pleaded  that  he  had  fully  administered  ce- 
tion  againai  nerally.  .        "^  ** 

•a'al^B  '  ^^^  ^^'  "^^^  judgment  must  be  reversed;  for  the  plea  is  undoubtedly  ill, 
t«l»,A.  plaa      *  ^l  aeveral  execu  ors  Join  in  ihe  ploa  of  pleiio  administruvit,  each  will  only  be  liable  lo 

pay  tbe  aaaeta  found  by  tiio  jury  in  hia  own  handa,  thouirh  it  iamore  uaual  for  each  cxecatoK 

to  plead  aeparately ;  1  Sauod.  836.  n.  10. 


:1 


EXECUTORS.— Time  to  plead.  S7> 

as  it  sets  forth  such  matter  as  shows  ploinly  that  tiie  plaintifT  had  good  cause  ded  pletu 
of  action,  and  yet  concludes  quare  actio  non,  which  imports  that  the  plaintiff  °^'»f'*** 
should  not  have  brought  this  action.     Now,  if  a  man  brings  an  action  of  debt  J^'^'^o''^* 
for  20/.  and  the  defendant  should   plead  that  he  has  paid  40».,  and  concludes  j^dconcla 
quare  ad'w  non^  this  would  be  bad ;  nnd  yet  here  the  plaintiff  might  have  brought  ded  in  bar; 
his  action  for  the  18/.  only:  whereas,  in  the  case  of  ao  executor,  the  creditor B.  pleaded 
naust  bring  the  action  for  the  sum,  the  debt  that  is  really  duo,  let  the  assets  be  P'^**^  ^^"^ 
ever  so  small.— Judgment  for  the  plaintiff.     See  Cro.  Car.  167;  Cro.  Eliz. '*"''^'*f,»* 
318;  I  Roll.  Abr,  805;  Dyer,  210;  Y.  B.  7  Edw.  4.  fol.  8;  21  Heo.  6,  ^^^l^'inllk 
Ra.  Enl.  309.  ^i^n^, 

{«  1 )  As  to  mafcinnf  a  pi-ojeii.  [   4^5  i 

Pi  CARD  y.  Brswx.   H.  T.  1796.  K.  B.  6  T.  R.  550.  Where  an 

The  plaintiff  declaimed  against  the  defendant  as  a  lawful  administrator.   He  admioidtra 
pleaded  a  right  of  retainer.     It  was  objected,  that  he  should  have  made  a  pro- }**''*  P™P®' 
feri  of  the  letters  of  administration,  to  show  that  he  was  the  legal  administrator,  {j  '°**J7  *° 

Sed  per  Cur.     Corayn's  Dig.   (5  Com  Dig.  Til.  Pleader,  2D.  11.)  is  W- te'r,  he  may 
plicit  on  this  point.     It  is  there  laid  down  that,  in  an  action  'against  an  admi- defend  in 
nistrator,  if  he  plead  the  original  purchase  before  administration  granted,  there  ihet  charae 
there  is  no  ouca^iion  to  show  by  whom  it  was  granted;  for  the  plaintiff,  by  his '*''» ''I**'**** 
action  against  him,  admits  him  to  be  a  legal  administrator.     See  Ltitw.  9.        h"°^c/'*^ 

(/  1 )  Further  time  to  plead,  •     profert  of 

A>!ON.  M.  T.  1724.  K.  B.  8  Mod.  308.  the  leUem 

This  was  a  motion  by  an  executor  to  enlarge  the  time  for  pleading,  the  rules  of  adnwilt 
being  out;  which  was  opposed,  unless  he  would  enter  into  a  rule  not  to  plead  ^^^i*'"- 
any  judgments  obtained  against  him  after  the  rules  were  out;  otherwise  he  ^°  •'•®". 
might  confess  judgments  in  the  meantime,  and  plead  ihcm  in  bar  to  the  pl^i^*  o^d™°tVo? 
tiff's  demand.  tain  time  to 

Per  Cut,     We  will  not  deprive  the  plaintiff  of  any  advantage  he  had  by  law  plead,  un 
to  recover  his  debt,  unless  the  defendant  will  enter  into  such  a  rule,  which,  he  dertnke  n^t 
refusing,  the  Court  will  not  enlarge  the  time.     See  1  Bulst.  122.  to  plead 

.     (tt  1 )  A%  to  xvUhdraxcjacr  a  plea,  ibif  lUed  af 

DsARNE  V.  Gri3Ip  et  al,  Executors.  E.  T.  1779.  C.  p.  2  Blac.  1275.      t^^  ^jg  ^\^^ 

In  an  action  of  assumpsit,  the  defendant  pleaded,  1st,  the  general  issue;  2d.  Tor  pleading 
certain  debts  by  specialty,  and  no  assets  ultra.     On  a  motion  that  the  defend- ezpirejl. 
ant  might  have  leave  to  withdraw  his  plea  of  the  general  issue,  on  payment  of  An  *"?■ 
costs  occasioned  by  the  said  plea,  the  prothonotaries  reported  that,  if  the  cause  *y  d  d"* 
had  gone  to  trial  in  its  present  st&te,  and  a  verdict  bad  been  found  for  the  pl&in- non-a« 
tiff  on  the  first  plea,  and  for  the  defendant  on  the  second,  the  defendants  must  jumpitf, 
have  been  liable  to  costs  dt  bonis  propnis;  but  if  only  the  second  plea  had  been  and  a  ape 
originally  pleaded,  the  plaintiff,  who  must,  at  all  events  have  judgment  de  6<wtsciaUy  debt 
iestatoris  cum  acciderin\  would  have  his  costs  eventually  de  bonis  testatoris.  anfficieni  to 

Per  De  Grey,  C,  J.     Any  delay  to  the  plaintiff  occasioned  by  the  executors  ^^^^  ^^ 
will  entitle  him  to  recover  costs  against  them  de  bonis  propriis,  Cro.  Car.  518;  permitted 
]  Rol.  Abr.  93.3;  which  seems  to  be  the  ground  of  the  practice;  here  the  plain- to  with 
tiff  is  in  possession  of  a  right  to  all  his  costs  from  th**.  executors,  if  he -goes  on  draw  the 
and  proves  his  debt,  which  is  admitted  to  be  a  jusl  one.     I  am  therefore  ol-^"'  plea  on 
opinion  not  to  make  the  rule  absolute  without  payment  of  the  whole  costs  hi- {^j^^^®"^  ?^ 
therto  incurred.    But  Gould,  Blackstone,  and  Nares,  Justices,  were  of  a  dif- cji,-,0Qed  oa 
ferent  opinion;  here  has  been  no  delay  on  the  part  of  the  defendant,  nor  has  \y  by  that 
the  plaiotilfbeen  put  to  any  costs,  except  those  occasioned  by  the  first  plea;  plea, 
the  two  pleas  must  be  considered  as  one  complicated,  one  containing  a  variety 
of  matter;  in  such  a  case,  if  the  defendant  moves  to  amend,  by  striking  out 
some  facts  which  he  finds  he  cannot  support,  the  known  course  is,  that  he  shall 
only  pay  the  costs  occasioned  by  such  amendment;  if  the  plaintiff's  extra  costs 
aie  now  paid,  he  is  in  j»mt  the  samo  plight  as  il  tho  plea  had  not  been  put  in, 
and  is  put  to  no  other  expcnce  in  obtaining  his  judgment  than  be  necessarily 
must  incur.     Rule  absolute|On  condition  not  to  bring  any  writ  of  error  or  bill 
in  equity. 

3.  Aooivt'y. 


£80  EXECUTORS.— Afiorw  against, 

[  426  ]  1.  Meriton  V.  Gilbee.  H.  T.  1818.  C.  P.  8  Taunt.  169. 

In  avowing      Replevin.     Avowry  by  dcfendanl  as  administrator,  under  the  statute  of  32. 
^•execaiorn  8.  c.  37.  s.  1.     The  defendant  did  not  state  for  what  term  the  tenant  held 
82  H.  8.^1  ^^®  premises.     The  omission  was  relied  on  by  his  opponent;  but  the  Court 
is  not  neces  would  not  hold  it  to  be  anv  objection  to  the  pleadin^9. 
■ary  for  ihe  %   Martin  v.  Burton.  T.  T.  1819.   C.  P.  1  B.  <§•  B.  279. 

defendant  Replevin.  Cognizance  by  the  bailiff  of  an  e;jtecutrix,  for  arrears  of  rent  in- 
to state  currcd  in  the  life-lime  of  the  testator.  A  verdict  was  found  for  defendant.  A 
what  term  ^^^^  j^^j  j^^^^  obtained  to  permit  the  plaintiff  to  enter  up  judgment  won  o65/an/« 
held  the  veredicto^  on  the  ground  that  ihre  iccord  did  not  show  the  executrix  to  be  enli- 
premiaeif.     tied  to  distrain  under  the  32  H.  8.  c.  37.  s.  1. 

The  Court       Sedper  Cur.     This  is  an  application  to  enter  up  a  judgment  von  obstante  ve- 
refased  in    redicio.     Such  an  application  cannot  be  entered,  unless  it  appears  upon  record 
this  case  to^j^^^^  ^^^  party  making  cognizance  has  no  title.     Rule  discharged, 
entry' of  a  ^'  licplicaiions.     (a)    To  pica  of  plene  admlmslrarU. 

jndgment  LocKYER,  Es<i.  v.  Coward  et  al.  Executors  of  Frampto?!,  Widow,  Exe- 
■gainstaa  CUTRIX  of  Framptox.  E.  T.  1770.   C.  P.  3  Wils.  52. 

adminiitra  This  was  debt  upon  a  bond,  against  the  executors  of  an  executrix  of  the  obli- 
trixoono&g^.  and  after  oyer  of  the  obligation  and  condition,  the  defendants  pleaded; 
iie^^on'^*  *'  payment  by  the  executrix  after  the  day;  secondly,  that  the  plaintiff  and 
the  ffroiiii4  ^^  executrix  did  account  together,  and  that  she  was  in  arrear,  and  indebted 
that  the  re  to  the  plaintiff  in  466/.  for  which  she  gave  him  a  bond  and  warrant  ol  attorney 
cord  did  to  confess  judgment,  which  he  received  in  satisfaction,  which  judgment  was 
not  show  entered  of  record,  and  a  writ  o^Jicri  facias  was  executed  upon  the  goods  of  the 
tiJx^io*be  ®*^*c"t''*x  for  the  debt  and  damages;  thirdly,  the  same  as  the  second  plea,  ex- 
entitled  to  ^^P^  ^^^^  ^^^^  third  did  not  set  forth  a  fieri  facias  issued  and  executed;  fourthly, 
distrain  an  ple7i€  administravit ,  except  goods  of  the  value  of  10/,  To  these  pleas  plaintifF 
der82  H.  8  replied,  first,  von  solvit  post  diem,  Stc;  the  second,  that  the  plaintiff  did  not  re- 
To  a  plea  ceiv^  and  accept  the  bond  and  warrant,  to  confess  judgment  in  satisfaction;  the 
^^^(^^^^^^^  as  to  the   10/.   in  the  de- 

^^^  P^^^f^fendant^s  hands,  and  further  says  that,  on  the  day  of  suing  forth   the  criginal 
the  plantiflf  writ,  the  defendant  had  goods  of  the  testator  to  the  value  of  the  residue  of  the 
may  prajr     debt,  oyer  and  above  the  said  10/.     A  motion  was  made  to  set  the  fourth  re- 
judgment     plication  aside,  on  the  ground  that  the  plaintiff  ought  to  have  accepted  of  the 
d  ''u  dli™  ^^^'^  confessed  to  be  in  the  defendant's  hands  unndminislered,  and  to  have 
the  plea      prayed  judgment  for  the  same,  and  of  assets  in  Juturo  quando  acciderinty  or 
and  reply    o"g|i^  ^o  have  replied  singly,  the  defendants  had  assets  in  their  hands,  ultra  the 
assets  ulira.  10/.  and  to  have  joined  issue  thereupon. 
[  427  ]       Per  Cur.     The  replication  is  good,  and  founded  in  truth,  justice,  and  reason; 
the  defendant  having  acknowledged  he  had  10/.  in  his  hands  unadministered, 
the  plaintifF  had  an  immediate  right  to  have  judgment  for  that  sum  in   part  of 
his  debt,  and  to  reply  and  say  further  that  the  defendant  had  assets  tdtra  the 
10/.  sufficient  to  satisfy  the  residue  of  the  debt;  if  it  had  been  doubtful  whether 
or  not  the  replication  was  valid,  we  should  not  have  determined  that  matter 
upon  a  motion,  but  have  compelled  the  defendant  to  demur.     See  Ra.  Ent. 
323, 

(b)    To  judgments  J  ^'c,  outstanding* 

•  If  an  executor  plead  to  an  action  on  an  outstanding  judgment,  the  p^nintifTmay  reply 
that  it  was  not  docketed  cud  entered  pursuant  to  the  staiule  ;  Stool  v.  Uorke,  ;  1  B.  &  1*. 
807.  .ibridged  ante. 

VVIion  iho  jud"incnt9  or  debts  nIcadoJ  by  tijc  executor  are  upon  pcnsllittP.  it  seems  the 
right  way  of  replying,  is,  to  s.iy,  ihfil  tlie  creditor  v^oul.l  bave  J:ccepJed  ihc  lo.^;?  sums,  but 
tho  defendant  either  wouM  not  pay,  or  bad  paid  them,  but  kept  tbe  jud^^mon's  or  bonds  on 
foot  by  fraud  and  covin  ;  and  tho  phintiff,  on  i<;suo  joiir^d  thereon,  niiiy  givo  in  evidence 
Rurh  miliar  as  will  serve  to  avoid  the  ponaitio«!.  For,  if  ho  replies  genorally  that  the 
jndiijments  were  for  le.^s  sums,  nnd  tho  defendant  hi.^  assets  above  wlint  will  satisfy  tliera; 


on  the  issue  timt  he  has  not,  tho  dofond.uit  hns  a  ri;;ht  te  insist  on  ihe  penalties  as  iHe  debts; 

V.  Hunt ;  1  Lutw.  4."S0.  Boil  v.  Bolton,  which  roco;;nise9  the  case  in 


.3  Lnv.  3  j8.  Thorn Dson 


Levinz.  Lill.  Knf.  59.  in  the  nvirgin  ;  see  the  form  of  the  replication,  Co.  Ent.  152; 
Winch.  179,  245;  Lib.  P.ac.  158.  pi.  103,  104;  J05;  Lill.  Ent,  1*^0,  12L  159;  but  the 
conclusion  to  Ihe  countrv,  at  the  end  of  tie  rcpiir^aiion,  in  Liil.  Ent.  159.  is  held  impro- 
per; see  1  Ld.  Raym.  2U3;  1  Williaras^s  Saunders,  334.  n. 


EXECUTORS.— P/eadtrig5.—He|)Itc<rfu)fw  SB  1 

(a  1)   General  rtdes.  To  a  plea 

I.  Ent  V.  Withers.  T.  T.   1678.  K.  B.  Freem.  Rep.  467.   S.  P.  Gilbert  oJ'l^^-tUfi 
V.  Dee.  T.  T.    1681.  C.  P.   Ibid.  537.  S.  P.   ex  parte   Randall.  T.  ®,^JJ|^S 
T.    1677.   C.  P.  2  Mod.  308.  an  eiecotor 

Debt  against   an  executor.     Plea  of  five  several  judgments  outstanding,  the  plaintiflf 
stating  possession  of  assets  not  sufficient  to  satisfy  those  judgments.     Repli-  mny  reply 
cation,  that  one  of  those  judgments  was  kept  aViwe  per fraudetn  ttcovinam.  De-^™"***  ". 
murrer,  because  defendant  pleaded  nothing  to  the  rest.  S„!*^tl^*L 

The  Court  gave  judgment  for  the  plamtitf,  deeming  it  sumcient  that  he  dis-  i„g  ^^^  rest, 
covered  one  that  was  kept  a-foot  in  such  a  manner.  |  4^28  1 

2.  CuAMBERLAiNE  v.  PicKERiNG.  H.  T.    1671 .  K.  B.  Frecm.  Rep.  28.    But  to  aa 

^sumpsil  against  defendant  as  executor.  Plea  of  judgments  outstanding,  so mpsit 
and  assets  insufficient  to  satisfy  those  judgments  (each  of  the  judgments  being  "g-'i""*  •« 
for  a  greater  sum.)  The  plaintiff  replied  to  one  of  the  judgment,  that  it  was  *^^**^p'°' j 
kept  on  foot  by  covin  and  fraud,  and  demanded  judgment  whether  he  ought  ^^  aeveral 
not  to  have  his  debt.  It  was  objected,  that  he  ought  not  to  answer  one,  but  judgments 
all  the  pleas,  in  which  the  Court  acquiesced.  and  assets 

3.  BuLKLY  v.  HoARE.    T.  T.   167-2.  C.  P.    Freem.  Rep.  44:  S.  C.   I  Mod.  insufficieot 

186,  in"o*^of 

Debt  on  testator's  bond.     Plea,  that  plaintiff  had  a  statute  staple  against  i|,J„,^  (f|,^ 

testator,  and  that  he  had  not  sufficient  assets  to  satisfy  such  statute.     KepH- p^^ntiff.  it 
cation,  that  the  statute  was  burnt.     Demurrer.     Judgment  was  given  for  the  was  said, 
plaintiff.  in  ^»«  ^ep'w 

(6  1)  It  is  a  rule  that  suck  replications  must  be  free  from  dupUcUy.  cation,  w  a 

Haxcocke   v.  Strowo,  administrator  op   Yope.    M.  T.   1668.  K.  B.  ^  a„5wer  a?l 
Saund.  336.  b.;  S.  C.    Sid.  429;  S.  C.  2  Keb.  635.  To  debt  on 

In  debt  on  bond  by  the  plaintiff  against  the  defendant,  administrator  of  Y.,  bond.itn  ad 
upon  a  bond  entered  into   by   the  intestate,  the  defendant  pleaded  a  special  niiniatrator 
plene  admiimtratity  viz.  that  W.  and  0.  recovered  judgments  against  the  intes-P^®**^f|^*!*- 
tate  in  his  life-time;  and  that  J.  and  O.  likewise  recovered  judgments  against  ^(^Iq^^  ^<^^ 
the  defendant,  as  administrator,  upon  bonds  entered  into  by  the  intestate;  and  pi^.  ^  ,ep|| 
that  the  intestate  was  indebted  to  the  defendant  in  a  bond  debt   which   he  re- cation  that 
taincd;  and  that  ho  had  no  assets  beyond  the  said  bond  and  the  said  several'* the sta 
judgments;  and  this,  &c.;  wherefore,  &c.     Replication,  that  plaintiff,  by  any  j"*®  ^"^ 
thing  before  alleged,  ought  not  to  be  barred  from  having  his  said   action,  ^®"  |,e[d  ^ood*? 
cause  as  to  W.'s  judgment,  the  defendant  has  paid  him  a  certain  sum  in  satis- jf  ^^^f^ 
faction  of  the  said  judgment,  and  that  W.  a<;)(nowledges  that  he  is  satisfied,  are  three  re 
but  that  the  judgment  is  kept  on  foot'by  fraud;  and  as  to  C.'s  judgment,  that  plications, 
satisfaction's  acknowledged   of  record,    and  this  he  is  ready  to  verify;  and,*"done 
further,  that  the  defendant  has   assets   over   and   above   the  two  judgments?  '°®" 
of  J.   and  O. ,    and  over   and   above    own    debt    aforesaid;    and    this   he  ©os" yet  the 
prays  may  be   inquired   of  by   the   country.     To  this  replication  the   de- plaintiff 
fendant  demurred  generally,  and  contended   that   it  was  insufficient  on  five  may  have 
grounds:   1st,  that  the  replication  was  double;  2d,  that  the  plaintiff  had  repli-    I   ^^^  1 
ed  that  satisfaction  was  acknowledged  of  record  upon  C.'s  judgment,  and  con-J"*^*™®"** 
eluded  his  replication  to. the  country,  so  the  plaintiff  would  have  this  matter  "I***"  J?* 
of  record  tried  by  the  country,  where  it  ought  to  be  tried  by  the  record  itself;  ^hjch  are 
3d,  that  the  plaintiff  has  made  hut  one  replication,  which  comprehends  in  it-safficient; 
self  three  distinct  things;  ^Ith,  that,  if  they  shall  be  construed  to  be  three  re-  and  if  a  re 

•  Where  a  juH^mont  is  ol)tninod  against  an  executor  by  covin,  but  for  a  just  deb!,    the  ang^ei^g 
araditoT  cannot  avciicl  the  judtrmcnt  bv  ul!e':injs  thai  it  was  obtained  by  covin  to  defraud  g-^--.  n-rti 
him,  Sir  W.  Jones,  92.  81  roschiiioM  ;  I  iSica.  410  ;  Williams  v.  Fowler,  per  Eyre,  J.  Bro.  cn|„  jJJ" 
£xecuior$$,  83;    1  Sid.  21  ;  but,  if  the  executor  aHerwards  compounds  for  a  less  sum,  and  _^„|       " 
docs  not  prociiro  the  judgment  to  bo  diricliarffcd,  but  pteadd  it  to   an  action  brought  against    .      •   • 
him  by  another  creditor,  he  m?iy  rcjply  the  composition,   and  that  the  judgment  is  kept  on  P    * 
foot  by  covin  to  defraud  tho  creditors  ;  for  notliing  shiH  ho  allowird  the  executor  but  what    ^,   **  .,  j 
ho  actually   piys,  1:7  H.  8.  R.  p.  17.;   and  so  arc  8  Rep.  I3*i.  Turner's  case;  and  9  Rep.  "^*''» 
10-:?.  Treeshara's  case;  Sir  W.  Jone.-»,  92.  4lh  resolution:   1  Williams's  Saunders,  384.  n. 

t  But,  Kunposin;;  the  statute  in  this  ca.so  to  have  been  burnt  by  accident,  or  without  tho 
consent  of  rhe  obligee,  the  present  prac  ice  of  tho  Courts  (which  dispenses  with  the  neces- 
sity of  a  profort  in  such  instances)  would  lead  to  a  different  decision. 


282  .  ■  •   EXECUTORS.— .3dwns  ogaimL 

•onclodefl    plications,  here  was  a  discontinuance;  for  the  defendant  had  demurred  but  to 
theanswerijin^.  rrpljcaiion,  f)r  he  says,  "  qaod  placitum  prsedictum,  superius  replicando, 
to  e^ich        plm-  ijii  in:iterinq\ie  in  eodom  conenl'  minus  suthcienMn  lege  exist  unt,  ^c.,80 
niio!*  vi'ri     "^'  *"  *'*^*  singular  number;  5ih,  that,  admitting  they   were  three  replications, 
ficar.',  nnd   yet  the  las»  replication  w^ashad  for  the  conchjsion  to  the  country, 
ihni  he  has       Per  Cur.     As  to  the  1st  ol)jeclion,  we  are  of  opinion  that  the  replication  is 
assoia  ultra  single,  and  even  if  it  were  douMe,  yet  the  defendant  cannot  take  advantage  of 
TV^i        '*  **^  ^'"  general  demurrer.      And  as  to  the  "^d,  that  the  judgment  of  W.  be- 
thacountrv  '"^  ^^1*^  ^"  ^^'^^  ^X  fraud,  the  sa  isfaction  of  the  judgment  of  C,  and  the  as- 
it  is  Moi    "   i<**'^  "^  »'•''  thcothrr  two  judgments,  nnd  the  defendant's  own  debts,  are  several 
dojhieind  mv\  d>stini:t  re|)lif:ntioris,   and  the  plaintiff  might  have  rejoined  to  them  sever- 
the  conclu    a|jy:  !  uf  he  has  now  demurred  to  them,  and   so  lost  the  advantage.     And  as 
■***"'*"S''*- if»  f)H' third,   thai  the  thne   several    replications   commenced  and  concluded 
I  rn»i    I.-;  nn!  n*  to  th«  ^th,  the  word  ;>/«.  ihim  is  noin^n  coUeciivum^  and  refers 
In  a  I  thf  fliree  rfpiication-'.     And  as  to  the  last  objection,  we  are  of  opinion 
thi^  Irts  rc]»l. cation  was  .Mij-erfln  mis;  and  the  other  two  replications  being  suf- 
ficient,   and    he  delindant    having  dt  inurred  t»i   them  generally,  the  plaintiflT 
shall  have  jnl^ment  upon  th.»^e  wiiich  are  material,  and  this  last  replication  is 
ton)  1  urpo^e;  and  so  they  gave  judgment  for  the  plaintiff,* 
•tftinsi  An  (^1)   Conclusion   (f  replicnfion. 

executor,- "if  As: ov,  OR  AsHTON  v.  Siiermav.  M  T.  1696.  K.  B.  12  Mod.  154;  S.  C. 
the  phuutirt"  I  1  d.  Ravm.  "i^f^;  S.  C.  Comb.  444;  S.  C.  Carth.  4%i9;  S.  C.  Lil  Ent. 

concludes  158;   S.  C   Holt,  308. 

his  replica        j^,  ^^j,^  ^^^  bond  against  an  executor,  the   defendant  pleaded   six  several 

country  in  j**<^Sf"^n^8  ^'^^  lOOL  each,  and  that  he  had  not  assets  beyond  16/.,  which  was 

flteadofhoc  hound  by  them.     Replication,  severally  as  to  five  of  the  judgnoents,  that  they 

pArataa  eat  were  kept  on  foot  by  fraud,  and  prayed  judgment  foriiis  debt  and  damages  in 

verificare,    the  conclusion  of  each  plea;  and  as  to  the  sixth,  he  pleaded  that  the  defend- 

i|  is  bad.     „nt  j^^d  assets  beyond  10/.  sufficient. 

[  430  J        pgp  Holt,  C.  J.     The  plaintiif  may  reply  severally  as  to  each,  and  that  he 

may  well  do,   as   it  is  his  election  to  reply  to  all,  or  some,  or  any  one  of  the 

.  judgments  set  up  by  the  executor.     Biit  the  plaintiff's  replication  is  wrong  in 

thU,  that  he  pleaded  as  to  five  juflg'ncnts  by  fraud;  and,  as  to  the  last,  that  be 

had  assets  ultra;  et  hic  petit  quod  in^nirnlur  per  pcUriam;  and  concluding  tt» 

.  tf»e  contrary    is  naught,    because  the  dc!bndant  ha»  confessed  by  his  plea  al- 

A  rejoin  «»"feady  that  he  has  assets  «//ra  those  judirments. 
bv  an  6X0  •/      c 

cnior-ihat      See  I  Saund.  .336;  3   Lev.  3J  1 ;  2  Ld..  Raym.  678;  Comyn.  205;  Cowp. 
theaHidBo   l-3-<;  3  Lev.  lil;  4  Bac.  Abr.  1^20;  5  Com.  Dig.  Pleader,  (F,  16.) 
veraljadg  5.   Rejoinders. 

roentM  were  i,  Warkehouse  v.  Stmonds.  E.  T.  167.3.    C.  P.  Freeman's  Rep.  102.  120; 

?ooib^*°''  '  3Keb.  162. 

fraud,"  Debt  against  an  executor  upon  an  o!)ligation.     Plea  of  several  judgments, 

wiinoot  say  ultra  quod  he  had  not  assets.  Re  plication,  that  those  judgments  were  not  kept 
ing  '*  or  ei  on  font  by  fraud.  Drftmdant  rejoined,  thnt  the  said  several  judgments  were 
ther  or  nor  jcept  on  foot  by  fraud.  Defendsint  rejoined,  that  the  said  several  judg- 
them,     la    nie„ij,  wore  not  kopt  on  ft>ot  by  frnud;  but  did  not  say  "  or  either  of  them." 

i'he  Court  said,  lliat  judgnient  must  for  this  cause  be  given  for  the  plaintiff; 
If  an  c^eco  ^^''  *'  ^*^'"*^  p  )3sihle  (hat  if  one  only  were  kept  on  foot  by  fraud,  it  might  cheat 
trix  pleads*'^®  plaintiff  of  his  debt. 

aeveral  '2.  Beake  V.  Kent.  M  T.  1690  K.  B.  4  Mod.  63;  S.  C.  Holt,  545;  S.  C. 
judgmeni*.  1  Show.  289;  S.  C.  Carth.  195. 

the  pidiniiff  jy,  assumpffil  against  an  executor,  ^'c,  for  goods  sold,  the  defendant  plead- 
[l^^each'se  ®^  several  judg.ncnta,  and  that  he  had  not  a.ssets  beyond.  The  plaintifiT  repli- 
Torallv,  or  ®^  parlicuhirly  to  each  judormcnl,  and  that  they  were  kept  on  foot  by  fraud, 
to  allgcne  The  defendant  in  his  rejoinder  put  all  the  judgments  together,  and  said,  they 
rally,  that  were  not  kept  on  foot  by  fraud.  On  demurrer  the  question  was^  whether  he 
they  were  should  have  made  several  rejoinders  to  all  the  juds;nr)ents  in  paHicular,  and 
eoationed    not  havo  put  them  all  together,     i'er  Cur.     The  plaintiff  need  not  aver  in  hij| 

Dili  aa  to  this  objectioni  vide  the  next  case. 
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replication  that  every  judgment,  but  that  the  several  judgments  aforesaid  are  and  ihe  de 
kept  on  fjot  by  fraiiJ,  which  wjuI  J  hiive  been  a  q  vod  averme  ii,  and  then  ihi«  *«"*'""*  . 
rejoinder  would  likewise  have  been  good,     liut  it  is  also  clear  thai,  if  the  jury  ^^J^  ^^^ 
had  found  that  one  judgment  was  kept  on  foot   by  frHud,  there  must  havr  l)«'en  „re  n\\  Tor 
a  verdict  for  the  plaint itf.  because  sufficient   matter  of  issue  would    then  b<:jnstd«bi« 
found  for  him;  so,  it  in  enough  if  the  substance  entitles  the  plainti  i  to  an  ac-  Hud  tra 
tion,  and  avoids  the  defendant's  plea.  J!*^*"**!  !^® 

Seel  Salk.!293;  1:2  Mod.  153;  2  Verns  37;  Lord  Ray  m.  263;  Cro.  Jac.  '""J  J^^^* 
625j  Cro.  Eliz.  ^4;  Skin.  29J;   10  Mod.  324;  Stra.  732,  „,l, 

6.  Rt pleaders,  ■    |  43!    ) 

Read  v.  Dawson.  M.  T.  it;7o.  C.  P.2  Mod.  13^.  If  an  ex« 

In  debt  on  bond  against  the  defendant  as  executor,  issue  was  JDinrd  whe-  pi  lor  imUi* 
Hier  the  defendant  had  assets  or  not  on  the  ISih  day  of  iVovembcr.  It  was  ***"*  "P**** 
found  that  the  defendant  then  had  not  assets.  A  motion  was  made  for  a  re-."."."i'""*  * 
pleader,  on  the  ground  that  the  issue,  hud  been  joined  as  an  iinnmtrrinl  fact,      rvpleiider 

Per  Cur.     (Atkins,  J.  dis,)       Since  the  passing  of  the  32  Hm.  8.  c.  .»J.   it  ^hdii  l»e 
has  been  allowed  and  taken  as  a  diilercnce,  that,  when  the   issue  i^  [.erf  ctty  n warded, 
material,  there  should  be  no  repleader:  but   when  tb«    is-^ue    is  inn. :ato.rlal,  "''bough  he 
there  should:  here  the  parties  only  douol  whether  there  were  nsse-8  at  u  cei-   *J*  ®  *'*au,i 
tain  time,  and  it  is  found  that  tht^re  were  none. — Repleader  awardi  d.  *^ 

See  11  Mod.  46;  Cro.  Eliz.  8«3;  Hard.  331;  H  >b.  126;  '2  i  ov.  tnj; 
Stra- 394;  Ld.  Raym,  13t;  1  Burr.  ^292;  4  Oac.  Ab,  128;  Dtnig.  .;06;  I 
Lev.  32;  Cro.  Car.  78  j  Yelv.  210 

7.  Pleas,  puis  darricn  cciiUniKtnce. 
Prixce  v.  Nicholson.  T.  T.-1814-  C    P.  5  Taunt,  t>(;5.  S.  C.  1  Marsh  ^50. 

To  an  action  against   an  executor  for  goods  sold  to  the  testator,  tc  whH-h  *  "  •'**<^** 
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there  had  been  a  plea  ofnon  assumpsit ,  the  defendant  pleaded  puis  dji-rien  ioit-  p,otect'hiiii 
tinuanctj  unreserved  judgments  in  debt  on  simple  contracts  of  the  testator,  re- ,ieir  rrom 
covered  against  the  executor,  in  suits   commenced  since  he  pleaded  the  gene- judgment  of 
ral  issue  in  bar  ip  the  principal  case.      There   was  a  demurrer,  which  rested  -  <*"*'*•  ^7 
on  two  objections;   Jst.  That  the  judgments  being  in  debt  on  simple  contracts!"®""*  ®^* 
of  the  testator,  they  wcrC  erroneous,  and  the  defendant   might  and  ought   to  ^^^^.^^^.^^.j 
have  reversed  them;  and  that  they  were,  therefore,  not  available  in  bar  to  this  \yy  another 
action.     This  objection  was  abandoned.     The  nilier  was,  that  the  defendant  crMdiior,  ia 
could  not  plead  another  judgment  recovered   on  a  debt  of  the  testator,  in  an  ♦'qo'"!  ^^^ 
action  commenced  since  the  beginning  of  the  plaintiff's  suit.  K"**;  I"*" 

Stdper  Cur.  On  the  death  of  tbe  testator,  it  must  be  left  to  the  tli.-'cre- J/^j'^"®'!.^^  " 
tion  of  the  executors  whether  claims  made  on  the  assets  of  the  testa- 
tor, ought  or  ought  not  to  be  disputed.  Here  an  action  is  brought;  the 
executor  pleads  that  his  testator  did  not  promise ;  he  pleads  nothing  else,  and 
thereby  admits  that,  if  the  testator  did  promise,  he  has  assets  to  pay  the  plain- 
tiff. In  the  manner  the  judgment  is  stated  the  plea  is  confessed,  which  mate- 
rially alters  the  defendant's  situation  in  this  action;  and  if  he  could  not  plead 
this  plea,  he  might  be  obliged  to  pay  the  debt  twice,  in  respect  of  assets  sufii* 
cient  to  pay  it  once  only. 

8     Evidence. 
1 .    On  the  plea  of  tie  tinqties  execu'or.* 
GoRTAv  V.  Drso!^.  E.  T.  1819.  C.  P.  I  B.  k  B.  219;  S  C.  3  Moore,  553.      [-  437  ] 

The  following  point  was  reserved  at  the  trial  of  this  case;  the  defendant  had  j,,  mi  ae 
had  notice  to  produce  the  probate  of  the  will  of  his  testator.       fie  had  refii-^J'd  tion  nfriiinrt 
to  produce  the  same.      An  instrument  was  produced  by  the  officer  of  the  E  -  »"  executor 

•   Upon  the  plea  ot'no  iinqiu^j  t-Xiicu.or  (  vli.ch  must  hu  spoci  il.y  |)lc  i  U;;I.  if  lit"  (U-ftiii  !  ml  "»'*»''  noJic« 
mean  lo  deny  tiiat  he  la  biicii,  15.  N.  P.  143  ),  iliu  pi  i.ntiiriunsi  prove  ihc  atli  in  I'ive.      I)"i   'P  produce 
reel  evid«!iictj,  in,  by  thi'p.o')  i  e  o.-  IciiJ.'stir.i.luiiiiisir  jt'uin:   biK.  :i^  iIkj^«j  c;ii  >ei  I«>mi  he  ,n  protmt«»,lhe 
tbe  pover  ot'ihe  plain. iff,  nut.cn  biioutd  bu  f5;vrii  to  liim  ni  prohi.  0  iiiini.     Jl  must  liu  pe  oiiginal 
fuincd,  that  thedocuiiient,  ifit  exist,  is  in  iluidofuii  laiit's  po  suasion;  aii.l,  In-rrlo  u,  \\  >*'.  iih 
that  liie  ordinary  pri»ol'  ot*  poisossion  uj  prcpara.ory  ig  .lio  admission  of  pir.»l  cv.dcnf.o,   is 
here  unnecessary. 

It  has  already  been  seen,  thit  an  examiniul  copy  oftlio  Act  Book,  stating  that  U:  'ers  of 
adraiuitftration  were  grani«d  to  tiie  defendant,  \h  proof  iliattihu  is)  administratrix,  ulihou^ii  no 
Botict  bM  be«n  ^ven  to  produce  th«  l«tt«ra  of  administration;  13  Eaat,  23J;  8  East,  187; 
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will  prodoe  ciefiiastical  Court  purporting  to  be  the  will  of  the  defendant's  fpsfftfor,  and  in- 

ed  by  the    dorsed  by  the  officer,  as  being  the  instrument  whereof  probate  had  been  gran- 

°h^T  Y  *  *®^  ^^  ^^^  defendant,  and  that  he  had  sworn  to  the  value  of  the  eflects;  and  the 

n»t\ciT  "*  question  was,  whether  the  will,  as  produced,  was*admis5sible  as  secondary  evi- 

Couri,  and  dence,  because  the  probate,  which  was  the  best  evidence,  was  not  produced  by 

bearing  ihe  the  defendant.     Per  Cur.     If  the  defendant  has  acted  on  this  as  being  the  in- 

Beal  of  ihat  strument  whereof  he  has  obtained  probate  as  of  the  will  of  the  testator,  whom 

*^^."'?»  "  ***  he  represents,  is  not  this  instrurnenl  evidence  to  show  that  this  paper,  of  which 

"p^*„  J®"*  it  is  stated  that  he  has  obtained  probate,  was  the  writing  of  the  testator;    and 

evidence,     was  it  not  proof  of  that  fact  as  against  him? 

Upon  issue  2.    On  pUne  ndminisfrai'if. 

on  ihe  plea  fa)    What  evidence  the  plaintiff'  must  adduce  under  this  plea 

of  plene  ad  ,     jyf^p^^  ^    q^,:^.  M.  t.   1794.  K.  B,  6  T.  B.  10. 

it  Hew  "on*''      ^^*'  ^"''-     On  the   issue  o^  plene  adminisiravit,  ihe  onus  is   thrown  on   the 

the  plaintiffpJ^^'nlJff  o^  establishing  affirmatively  that  defendant  had  assets. 

to  prove  2.   HiCKEY  v.   Hayter.  E,  T.  1795.  K.  B.  1  Esp.  313. 

nffirmuiive       To  prnve  assets,  the  plainti-f  gave  in  evidence  the  inventory  exhibited  by 

ly  that  de    ^j^^  defendant  in  the  Spiritual  Court,  by  which  the  administratrix  charged  her- 

denBodant    ^^^^  ^^  ^  certain  amount.     No  objection  was  made  to  its  admissibility 

■eta'*  ^'  Giles  AND  Headings  V.  Dyson  AND  Greenwell.  Administrators  of  Sew- 

^  433  I  ard.  E.  T.  1815.  K.  B.  1  Stark.  32. 

Of  which.  To  an  action  of  assumpsit  against  administrators  they  pleaded  non-assu  npsit 
the  inv*^nto  and  plene  admin'istravit  severally.  The  plea  of  plene  adtninistrarit  was  admit- 
ry  exhibit  j^^j  ^g  jp  ^yjg  of  the  defendants,  but  negatived  as  to  the  other.  It  appeared  that 
«d  in  the  the  latter  defendant  had  exhibited  an  inventory  in  the  Ecclesiastical  Court, 
Court  is  which- involved  the  question,  whether  all  the  claims  which  it  contained  were  al- 
evidence.  lowable.  It  was  contended  for  the  phintifT,  that  the  defendant,  in  his  invento- 
When  the  ry,  allowed  certain  debts  to  be  due  to  the  estate,  and,  as  he  did  not  state  that 
defendant  they  were  desperate,  they  must  be  considered  as  assets  in  his  possession, 
has  ".<>^*h*  Per  Lord  Ellenborough.  Upon  the  plea  of  plene  adminislvavity  it  is  essen- 
beuveen      ***^  to  prove  that  the  elSects  came  into  the  hands  of  the  defendant;  therefore, 

iperate  and  j  glarkie'sC.  243;  and  1  B.  &  B.  219.  So  it  seems,  as  state*!  in  the  text,  that  the  origmal 
desperate  ^jn^  produced  by  an  officer  of  the  Ecclesiastical  Court,  be.iriii;;  liie  seal  of  the  Court,  and 
deotB,  U  indorsed  as  the  instrument  on  which  probate  was  jrranter',  wilii  tlic  value  of  the  cfFecla  su  orn 
^1  k  "  *®»  '"^"^  **"  which  probate  was  obtained,  is  original  evidence  to  prmve  the  probate.  The 
*il  k  I  most  usual  proof  tliat  a  party  is  executor  arises  fmm  his  acts  ot  intermcdling  \vi:h  thep^o• 
L  i^  •  perty  of  the  deceased,  which,  in  law,  constitutes  hiiu  executor  de  son  tort;  2  Starkie*s  Ev, 
shall  prima  552,  553. 

Ucie  he  la  •  q^j  ^^\^  issue  no  evidence  can  be  given  ofasscts,  after  the  writ  sued  «juI;  per  Ld.  Kcnyon, 
fceo  to  be  q^  j_^  j^  Mara  v.  Qtiin,  6T.  R.  10.  And,  if  assets  Imve  in  ficl  accrued  since  the  issuing 
assets,  seas  |j,e  writ,  the  plaintiff  may,  it  seems,  reply  the  fact;  per  Ashhurst,  J.,  Mara  v.  Quin.  6  T.  R. 
to  drive  de  \i^  jj,  proof  of  assets,  ihe  plaintiff  miv  as  stated  above,  ^ive  in  evidence  the  inventory  of 
fondant  to  ^h^  personal  estate  of  the  deceasecl  delivered  by  the  defendant  in  the  Ecclesiastical  Court; 
prove  some  ijut  ^  copy  of  the  inventory  is  not  adminsible,  imicRs  it  be  sip;ned  by  the  defendant,  although 
of  them  de  Ji  has  been  signed  by  the  appraisers;  B,  N.  P.  1  40;  and  he  may  show  that  the  goods  have 
sperate,  B.  been  undervalued;  B.  N.  P.'  140.  A  leasehold  estate  is  assets  to  the  value  of  the  term;  1 
N.  P.  140;  Starkie*s  C.  507;  and  Barnes,  240.  Evi«!enceof  such  an  inventory  is  sufficient  to  throw  i( 
2  Sel.  N.P.  on  the  executor,  to  show  how  he  has  disposed  of  the  «jo()ds  and  money  specified  in  the  in- 
712;  yet      ventory;  B.  N.  P.  142;   1  Starkie's  C.  :J'2;  2  Slarkie's  Ev.  r>o4,  555. 

from  the  f  So  where,  to  prove  assets,  an  account  rendered  by  the  def<'ndants  to  the   plaintiff  was 

case  in  the  given  in  evidence,  in  which  they  staled  that  J  0001.  had  been  awatled  as  due  to  the  testator's 
text,  it  estate,  Lord  Ellenborough  held  that  this  vvns  no'  <:ullic:t.'nt  proof  of  as.^ot-^.  as  it  did  not  s^how 

wonldseem  that  any  part  of  .the  sum  awarded  had  been  received  by  tiio  executors;  \Vi  li.-uns  v.  limes,  1 
that  pay  Camp.  304.  If  an  executor  submit  to  arbitration,  sucii  submis-iion,  with  the  award,  is  not 
roent  can  an  admission  of  assets,  the  arbitrators  not  directini;  the  defendant  to  pay  the  money;  Pearsou 
not  be  infer  v.  Hervey,  5T.  R.  6,  abridged  ante,  vol.  ii.  p.  1 19.  But  a  submission  to  arbi:rati;^n,  and  an 
red  nniil  at  agreement  to  pay  what  shall  be  awarded,  with  an  award  to  pay  accordingly,  is  an  admission 
least  pre  of^ assets  to  the  amount  of  the  sum  so  awarded;  B.irry  v.  Ru<h,  1  T.  R.  iiiil;  WortJiingion  v. 
sninptive  Barlow,  7  T.  R.  453,  abridged  ante,  vol.  ii.  p.  119.  Proof  of  an  admission  by  an  executor 
evidence  of  that  the  debt  was  just,  and  that  it  shmild  be  paid  as  soon  as  he  could,  is  nut  evi  lenco  to 
that  fdct  is  chlVge  him  with  assets;  Hindsley  v.  Russel,  12  East,  2  2.  So  the  payment  of  interest  upoo 
addoced  f  0  ^°"'*  of  the  testator  is  not  an  admission  ofasse»s;  Cleverly  v.  B.elt,  cited  5  T.  R,  8.  But 
a  probate  stamp  is  prima  facie  evidence  that  the  executor  has  received  assets  to  the  n mount 
covered  by  the  stamp;  Foster  v.  Blakelock,  5  B.  &  C.  328;  Roscoe's  Ev,  384% 
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at  least  presumptire  evidence  most  be  adduced  to  show  that  these  debts  have 
been  paid. 

4.  Shelly's  case.  T.  T.  1691.  K.  B.  I  Sulk.  296.  L  434  J 

In  assumpsit  against  an  executor,  he  pleaded  that  he  had  fully  administered.  ^^  **^*  ^ 
Holt,  C.  J.,  decided  that  the  plaintiff  must  prove  hits  debt,  otherwise  he  shall   j^^^J  |U|^ 
recover  but  one  penny  damages,  though  there  be  assets;  for  the  plea  admits  aQ^iraYit  in 
debt,  but  not  the  quantity.  an  aeiioa  of 

a«oinp«it  againut  an  exectttoi*  admits  a  cause  of  action,  yet  it  does  not  admit  the  amonnt  which  tcuft 
t>e  preyed  by  the  plaintiff^  sed  secas  aa  to  an  action  of  debt  for  a  specifio  Mm;  BoL  N.  P.  140. 

(6)    What  evidence  dcftndant  may  adduce. 


(a  1 )  Payment  oj^  debts.* 


I.  R£ad  v.  Dawsoit.  M.  T.   1676.  C.  P.  Freem.  Rep.  215.  semb.  S.  C.  not  Anexeca 

S.  P.  2  Mod.  139.  tor  plead 

Debt  upon  an  obligation  against  an  executor,  who  pleaded   a  recovery  in  J^J^j^^^ 
debt  and  judgment,  and  that  he  had  not  assets  ultra,  &c.      After  a  verdict,  it  debt,  and 
WAS  moved  that  this  was  not  a  good  plea;  because,  for  all  that  appeared,  this  no  aaieti  «1 
recovery  might  be  on  debt  for  a  simple  contract;  for  a  plea  shall   always   betra,  mast  k 
presumed  strongest  against  him  that  pleads  it;  Plow.  46;  1  Inst.   102;  3  H.  "^"'d^how 
7.  2;  Vaugh.  94,     And  then,  though  a  verdict  be  for  the  defendant,  yet  be  jy*^^*?JJj 
ought  not  to  have  judgment;  and  cited  Nichols's  case,  6  Co.  Moor.  867;  Hob.  pAymuit  of 
1 12.      But  the  Court  seemed  to  incline,  that  it  was  well  enough  after  a  verdict  the  retida 
though  perhaps,  upon  a  demurrer,  it  might  have  been  bad,  according  to  8  Co.  ary  efleeta 
133.  Turner's  case;  for  that  case  was  not  after  a  verdict,   but  upon  a  demur-**  ^  ^^ 

rer,  though  it  was  alleged  by  Good  fellow  to  be  atler  a  verdict. — Cur  advisare^^^^V"^ 
J,  "  year,  rrom 

WH.  ^^  teatamr'a 

5.  Chelsea  Water-works  v.  Cowper.  H.  T.  1795.  K.  B.  1  Esp.  277.      death,  with 
In  an  action  against  an  executor,  Lord  Kenyon,  C.  J.,  held^  that  where  an  oat  notica 
executor  or  administrator  has  satisfied  the  debts  and  legacies  affecting  the  tes-«f  ^l>e  pl&W 
tator's  or  intestate's  estate,  and  paid  over  the  remainder  to  the  residuary  lega-  ^^^ *•  de 
tee,  and  had  had  no  notice  of  any  other  subsisting  demand,  provided  it  be  on^J^ppo'it  a 
year  after  the  testator's^  death,  plene  administravit  will  be  a  bar.  pl^  of  p|« 

3.  Phillips  v.  |Lee.   M.  T.  1679.  C.  P.  Freem.  Rep.  262.  S-  P.   Gage  v.  ne  admioii 
Acton.  M.T.  1699.  ibid.  512;  S.  C.  Com.  67;  Carth.  511;  1  Salk.  325;travit.t 
12  Mod.  288;  1  Ld.  Raym.   515.  S.  P.  Newport  v.  Godfrey.  M.  T,  f  435  1 
1690.  K.  B.4Mod.  44;  S.  C.  3  Lev.  267;  S.  C-2  Vent.   184;  S.  C.Sowilljpay 

12  Mod.  7.  "rditoa 

The  question  was,  whether  rent  due  upon  a  lease  parol  paid  by  an  execn- 1^  ^„^i 
tor  should  be  a  good  discharge  to  him  against  an  obligation  of  the   testator's.  leaaeagainst 
It  was  objected,  that  debts  by  specialty  were  of  a  higher  nature  than  debts  a  bond 


without  specialty;  and,  therefore,  the  executor  having  paid  this  rent,  which d|tor. 
was  not  due  by  specialty,  had  paid  it  in  his  own  wrong,  so  long  as  there  were     A*"  *** 
debts  owing  upon  a  specialty.      But  the  whole  Court  were   of  opinion  that  it  BBd/r^h/ 
was  well  enough,  and  that  rent,  though  it  be  upon  a  lease  paro),  is  of  as  hiirh  pleaofplen^ 
a  nature  as  an  obligation;  and  in  1 1  H.  4.  it  was  held,  that  an  obligation  tak- adniaifCm 
en  for  rent  did  not  extinguish  the  rent;  and  the  Chief  Justice  said,  he  had  ad- vit,  giva  ia 
vised  with  Serjeant  Maynard,  who  told  him  that  it  was  always  held  so  in  the  ?J  |^?!!L- 
western  circuit,  and  allowed  to  be  given  in  evidence  upon  being  fully  ><)>>^iDi^  adfoinittra 
tered;  3  Burr.  1380;  5  T.R,  586;  and  so  judgment  was  given  for  defendant,  to^  daraaie 
4.  Brooking  V.  Jennings.  E.  T.  1673.  C.  P.  1  Mod.  174.  iniooriiaiet 

In  an  action  by  an  executor  against  an  executor,  he  pleaded  plene  odimmt* 

*  Ab  to  the  mode  of  distribution  by  executors  or  administrators,  vide  ante,  p.  815  to  326; 
and  vol.  viii.  tit.  Distribution. 

t  In  order  to  prove  the  existence  and  payment  of  the  debt  set  up  by  the  defendant,  ha  may 
pall  the  creditor,  who  is  a  competent  wilncsH,  to  establish  both  (hose  facts;  B.  N.  P.  143,  But, 
H^here  the  action  is  brought  on  a  bond  of  the  deceased,  arid  the  defendant  plead  plane  ad- 
ipinistravit,  and  relic:^  upon  the  payment  of  otlier  bonds  of  the  deceased,  the  execution  of 
such  bonds  must  bo  proved  by  calling  the  attesting  witness  in  the  usual  manner,  even  tbouflh 
the  bonds  have  been  destroyed;  Gilles  v.  Smiiher,  2  Stark.  530.  Where,  however,  tba 
defiandant  is  sued  in  assumpsit  on  a  simple  conttact,  and  pleads  plene  administravit,  and  re 
lies  upon  the  payment  of  bunds  of  the  deceased,  it  will  bo  sulficient,  it  is  said,  to  prove  tha 
payment,  B.  N.  P.  143;  for^  though  no  bond,  it  yet  is  a  good  administration;  iU)«Cfl«*l 
£.v  30o. 

VOL.  IX.  3e 
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and  that  Iwiravit;  upon  which  a  special  verdict  was  found,  viz.  that  the  said  defendant, 
^  P*id  being  executor  durante  mvnorUale  of  an  infant,  had  paid  certain  debttf  and  le- 
•aeb'aB^  gacies,  and  had  delivered  over  Mum  residuum  atcUus  personalis  of  the  testator,  to 
amoant.  ^^^  infant  executor  when  he  came  of  a^e .  Per  Cur.  (Atkins,  J.  dis.)  As  soon 
and  deliver  as  the  defendant  discharges  himselfof  the  testator's  estate,  he  maj  plead  plesie 
ed  over  the  administravil;  for  that  is  the  safest  plea.  See  Cro.  Eiiz.  43;  Hob.  250;  Le- 
mtdoeof    on.  103;  1  Sid.  67;  Latjh.  160;  Raym.  483. 

!i*th5?M  ^-  NiGaxiNOALE  V  Lee.  E.  T.  1673.  C.  P.Frecm.  Rep.  MO.  S.  P.  SSalk. 
CB™  ^^'  S.  P;  Smedlet  v.  Hill.  T.  T.  1776.0.  P.  2  Bl.  Rep.  1105. 

Bat  nader  ^  In  this  case  it  was  decided,  by  Windham,  J.,  that  the  defendant  could  not, 
plea  of,p|«  in  order  to  support  the  plea  of  plene  adminisiramt,  go  into  evidence  of  pay- 
&e  adeorinw  nients  made  since  the  inception  of  the  suit,  the  plaintiff  having  in  such  a  case 
travit,  pay  ^j^^  ^^  connected  with  such  payments,  n  priority  of  claim. 

aetioQ  com  ^  (^  ^  Retatnef. 

menced,  {el)  On  pleets  euggesling  oul$tanding  judgments  and  debts.. 

cannot  be  i.  Campion  v.  Bentlet.  E.  T.  1775.  C.  P.  1  Esp.  N.  P.  343. 

•hovrnt  Eyre,  C.  J.,  said:  if  the  defendant   pleads  judgments  recovered,  and  anj 

[  ^^  1  one  of  them  turns  out  to  be  false,  the  plaintiHT  \9\\\  be  entitled  to  a  verdict, 
toentalfeeo  ^'  ^*^^*"  ^*  Naylor.  M.  T.  1792.  K.  B.  5T.  R.  80. 

vered  and  ^'^  ^^  ^°  action  brought  by  the  creditor  of  a  testator.  The  executrix 
plene  admi  pleaded  judgments  recovered,  and  no  assets  beyond,  ^c.^  to  which  the  plain- 
■ietravit,  If  tiff  replied  per  fraudem  generally;  on  which,  issue  was  taken.  At  the  trial^ 
plaaotiff  it  was  admitted  that  the  judgments  were  confessed  by  the  defendants  for  near- 
^f  il^  5y  ly  double  the  sums  due.  But  the  defendants  offered  to  prove  that  their  coo- 
meoti  ^he^  fesstng  the  judgments  for  nearly  double  the  sums  due  to  the  creditors  mention- 
18  entitled  ®^  >Q  ^he  plea  was  merely  a  mistake;  that  this  was  known  by  the  plaintiff  be- 
to  a  verdict  fore  the  action  was  brought;  and  that  he  could  not,  in  fact,  be  defratided  by 
For  thii  par  it,  inasmuch  as  the  amount  of  the  real  debts  to  those  creditors  was  more  than 
l^»*  sufficient  to  exhaust  the  assets.  A  verdict  was,  however,  entered  for  the  plain- 
('Meed  ^^^>  ^^^  judg®  being  of  opinion  that  the  facts  admitted  precluded  all  further 
bv  an  exe  inquiry.  A  rule  had  been  obtained  to  set  aside  the  verdict.  la  showin|^ 
eator  for  Cause  against  it,  the  cases  of  Trethewry  v.  Ackand  (^  Saund.  48.)  and  Par- 
more  than  ker  v.  Atfield  ( I  Ld.  Raym,  678.)  were  relied  on. 

what  u  doe  ^^  p^,.  Q^y^  This  case  differs  from  those  adverted  to  by  counsel;  for 
M  not  con  xhetej  the  plaintiffs  in  reply  severally,  relied  on  the  sums  which  were  pleaded 
frand.  ^  cover  the  assets  not  being  the  true  debts,  and  that  the  judgments  were  kept 
on  foot  per  Jraudem^  to  prevent  the  plaintiff's  recovering.  Here,  however,  it 
appears  that  the  judgments  were,  by  mistake,  entered  up  for  more  than  the 
real  sums  due;  and  that  the  plaintilf  was  apprised  of  that  fact  by  the  deftand- 
ants  before  any  action  was  brought. 

3.  Anon.  E.  T.  1758.  K  B.  2  Kenyon,  294. 
I  437  I  -^B  intestate,  at  the  time  of  his  death,  was  indebted  to  A.  B.  upon  bond, 
BotifitcaaBnd  to  G.  and  others,  upon  simple  contract.  C.  and  two  others  pressed  the 
be  shown,  administratrix  much  to  confess -a  judgment  in  double  the  sum  due  to  them, 
that  the  She  acquainted  them  with  A.  B.'s  demand,  and  said  she  hoped  they  would  not 
jadsnent  jf^^y  jj^^  j^  Iq  ^Jq  ^j^y  thing  to  her  prejudice.  On  being  satisfied  in  this  ree- 
eorlly  con  P®^^'  ^^®  executed  a  warrant  of  attorney.  This  action  was  brought  by  A.  B, 
feioed,  it  <>°  ^^®  bond.  A  motion  was  now  made  to  set  aside  the  judgment^  which  the 
will  not  on  Court  immediately  did. 

ly  eaiBee,  *  The  defendant  may  cither  plead  a  retainer  of  a  debt  dtip  to  him  (which  most  be  a 
hnt  the  debt  of  an  equal  or  higher  degree  than  the  debt  ibr  which  the  action  is  brougfit,  In  order  to 
C^nrt  will  entitle  tho  defendant  to  retain  it),  or  may  give  it  in  evidence  on  the  plene  administravit ;  1 
set  it  aside.  Saund.  383.     Thus  he  may  show  that  the  intestate,  before  marriage  with  the  defbudant. 

Save  a  bund  to  J.  S.,  conditioned  to  leave  the  defendant  500f. ;  and  that  he  retained  to  aa- 
sfy  the  obligation,  B.  N.  P.  140,  141 ;  8  Burr.  1380  ;  that  he  has  paid  debts  out  of  bis 
money  to  the  amount  of  the  assets,  B.  N.  B.  140;  Co.  Litt.  I '^8  ;  that  he  ha»  rvdeeroed 
part  of  the  testator's  goodfi^  which  had  been  pawnod  to  their  full  value,  with  his  own 
money,  and  has  paid  the  value  of  tho  residue  in  discharge  of  b's  debts  ;  ibid.  So  he  may 
show  that  he  has  retained  money  to  pay  the  expenses  of  administration,  to  which  he  has 
made  himself  liable,  altliough  the  money  has  not  been  actually  paid  ;  2  Starkie's  C.  5^ 
Cor.  Abbot,  L.  C.  J. 

In  answer  to  such  evidenoe  of  retainer,  the  plaintiCniay  show  the  \yU1|  and  wha  srs  the 
ri^htftil  tiseaton ;  *&«!.  N.  P.  148. 
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{d  \)  JkanactianiuggesUngadttaslaaxt,^    9lh,  WitmueM.  A  toiid«i| 

1.  Cartkb  v.  Pearcb.  E.  T.  1186,  K.  B.  1  T.  R.  163.  Td^^Ju^ 

To  otttinpttl  defendant  pleaded  tender,  and  obtained  a  verdict,  subject  to  the  fn^^nay* 
question,  whether  a  co-obligor  on  a  bond  given  to  the  ordinary  under  22  and  be  proved 
S3  Car.  ^  c.  10.  it  a  competent  witness  to  prove  a  tender  by  the  administra-  bv  ih«  eo* 
Irix?     The  Court  said,  if  a  creditor  of  ihe  administratrix  had  been  offered  as  a  obligor  of 
witness  (which  is  a  stronger  case)  his  evidence  would  have  been  received.  *  ^^^l*^*^^ 
The  hare  possibility  of  an  action  being  brought  against  a  witness  is  no  <^hjec-^^j^_ 
lion  to  his  competency..    In  order  to  show  a  witness  interested,  it  is  necessary  ander  ii 
to  prove  that  he  Must  derive  a  certain  benefit  from  the  determination  of  the  Car.  2. 
cause.    See  Bent  v.  Barker,  3  T.  R.  27.  [  438  ] 

fi.  Campion  v.  Bentley.  E.  T.  1775.  C.  P.  1  Esp.  N.  P.  343,  Bot,  whwt 

To  a$nimp8ii^  Pleas,  plene  admifUMtravU^  and  judgment  recovered.  Repli-  ^  ^  P^**  v 
cation,  that  the  judgment  was  obtained  by  fraud.  In  support  of  the  judgment,  ^Jt'^vlt'*' 
it  was  proposed  to  call  the  party  who  had  obtained  it.  Eyre,  C.  J.,  said,  hyf^g^^^  {,  j^^ 
«stab]»hing  the  validity  of  her  own  debt,  she  made  good  her  priority  of  claim  li«d,  it  eaa 
to  be  paid  out  of  the  assets  of  the  intestate,  and  therefore  her  evidence  could  aot  b  a  4as 
not  be  received.  'h^^-^i^^ 

{a  \)  Where  Uu  achrni  ts  brought  agmmt  an  -executor  tn  mm  ottn  right.         i^,, 

Hawxbs  v.  Saunders.  E.  T.  1775.  K.  B.  Cowp.  289.  Whsrs  aa 

This  action  was  brought  against  the  defendant  in  her  own  right;  and  theactioaia 
declaration  stated,  that  George  Saunders,  by  will,  bequeathed  a  legacy  of  50/.  broaght 
to  the  plaintiff;  that  he  appointed  the  defendant  his  executrix;  that  she  pro- "C^"**^*^ 
red  the  will;  that  goods  and  chattels  came  to  her  hands  more  than  sufficient  y^y  ^^^ 
to  pay  ail  the  testator's  debts  and  legacies:  by  reason  whereof  she  became  li- right,  tbe 
able  to  pay  the  legacy,  and  being  so  liable,  in  consideration  thereof  she  prom- Ja^mant 
ised  to  pay  it.     Lord  Mansfield.     This  case  does  not  at  all  involve  in  it  the  can  only  be 
question,  whether  a  legatee  has  a.  general  richt  to  sue  for  a  legacy  in  this'*..^°''P** 
court.     Two  objections  have  been  made:  Ist.  That  there  can  be  no  judgment^'"'* 
in  this  case  de  boms  teslatorU^  because  the  action  is  not  brought  against  the 
defendant  as  executrir  eo  nomifie\  but  is  a  personal  demand  against  her  geoer-* 
ally  in  her  own  right.     As  to  that,  we  are  of  opinion  the  objection  is  good;  tor 
the  demand  is  certainly  a  personal  demand  against  the  defendant,  in  conse- 
quence of  a  promise  made  by  her,  she  being  executrix.     It  ts.adnaiited  at  the  * 
bar  that,  aft«r  verdict,  it  must  be  taken  to  have  been  a  promise  in  writing,  and 
that  there  were  assets.     If  so,  the  whole  case  is  reduced  to  this  siqgle  point; 
whether  the  circumstance  of  the  defendant  having  aasets  sufiicient  to  pay  all 

f  If  tm  Azecutor  sufTer  judgment  by  default ;  or  judgment  be  given,  againat  him  on  a  do- 
Buirrar  to  the  dnclaraiion  ;  or  if  he  plead  payment  of  a  bond,  and  omit  to  plead  plene  ad- 
mimstravit  ;  or  plene  administravit  proBter;  it  will  operate  as  an  admisiion  of  asseU  in  an 
action  againat  him  on  die  judgment,  sugvetting  a  devastavit,  3  T.  R.  686 ;  1  Ask.  292  ; 
8alk.  310  ;  1  Ld.  Raym.  589 ;  Hob.  199  ;  for  it  is  a  universal  principle  of  law  that,  if  a 
party  do  not  avail  himself  of  tlio  opportunity  of  pleading  matter  in  bar  to  tha  original  action, 
be  cannot  aftcrwsrda  plead  it  in  another  action  founded  upon  it,  or  in  a  scire  faciav  ;  par 
Buller,  J.  3  T.  R.  SS9 ;  and,  tJierefore,  in  an  action  against  ao  executor  on  a  judgment  sug- 
|;estin^,a  derastavit,  on  issue  taken  on  a  plea  of  non  devastavit,  it  is  sufficient  to  provo  tha 
ludgment  and  (he  return  of  nulla  bona  to  the  fieri  facias,  3  T.  R.  685;  1  Wils.  259.—— 
Whether  the  defendant  plead  hon  devastavit  to  a  acire  fieri,  inquiry,  or  nil  debet,  or  or  oot 
guilty,  or  nan  devastaTit,  to  an  action  of  debt  againibt  him  suggestinr  a  devastavit,  he 
cannot  give  in  evidence  the  want  of  assets,  3  T.  R.  693;  1  Will ;  Saund.  219.  c.  ;  nor  Can 
he  dose  upon  a  writ  of  inquiry,  after  judgment  by  default  in  the  original  action,  6  Mod.  308*; 
2  Stra.  1(j76;  nor  would  a  previous  judgment  be  evidence  for  him,  1  Ld.  Raym.  591  ;  fbr 
although,  under  the  issue  ar  non  devasiavit,  the  defendant  may  give  in  evidence  any  matter 
which  would  have  been  a  discharge  to  him  under  the  plea  of  plene  adminiatravit,  per 
Gould,  J.  1  Ld.  Raym.  591 ;  yet.  under  the  latter  plea,  the  former  judgment  woald  not  be 
evidence.  On  issue  taken  on  the  plea  of  non  detinet  to  an  action  of  Mbt  auggeating  a  de- 
vastavit  the  issue  is  on  the  defendant,  the  judgment  being  conclusive  as  to  assets ;  1  .Eaat, 
2;  2  Stark.  Ev.  561.  ' 

*  Whenever  the  action  against  an  executor  or  administrator  can  only  be  supported  a- 
gainst  him  in  that  character,  and  he  pleads  any  plea  which  admits  that  he  has  acted  as  such, 
except  a  release  to  himself,  the  judgment  against  him  must  be,  that  tbe  plaintiff  do  recover 
the  debt  and  costs,  to  be  levied  out  of  the  assets  of  the  testator,  if  the  defendant  have  se 
jDOob  ;  bat  if  not,  then  tbe  costs  oat  of  the  defendaot's  own  goods,  otherwise  the  judg* 
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[  439  }the  debts  iuii  legacies  is  or  is  not  a  sufficient  consideration  for  her  to  make  a 
promise  to  pay  the  legacy  in  question.  As  to  that  pointy  the  rtfle  laid  down 
at  the  bar  as  to  what  is  or  is  not  a  good  consideration  in  law  goes  iipoo  a  very 
narrow  ground  indeed ;  namely,  that  to  make  a  consideration  to  sspport  an  a^ 
Bumpsiiy  there  most  be  either  an  immediate  benefit  to  the  party  promisiflg,  ors 
loss  to  the  person  to  whom  the  promise  was  made.  I  cannot  agree  to  that  be- 
-  ing  the  only  ground  of  consideration  sufficient  to  raise  an  assumpsit.  Where 
a  man  is  under  a  legal  or  equitable  obligation  to  pay,  the  law  implies  a  prom- 
ise,  though  none  was  ever  actually  made;  a  foriiwij  a. legal  or  equitable  duty 
fs  a  sufficient  consideration  for  an  actual  promise.  Where  a  mae  is  under  m 
moral  obligation,  which  no  court  of  law  or  equity  cafi^  enforce,  and  prtMnises, 
the  honesty  or  rectitude  of  the  thing  is  a  consideration;  as,  if  ftman  promise 
fo  pay  a  just  debt,  the  recovery  of  which  is  barred  by  the  statute  of  Mmilations; 
or  if  a  man,  aftcyr  he  comes  of  age,  promises  to  pay  a  meritorious  debt  eoBtr«c-> 
ted  during  his  minority,  but  not  for  necessaries;  or  if  a  bankrupt,  in  affluent 
circumstances  after  his  certificate,  promises  to  pay  the  whole  of  his  debts;  or 
if  a  man  promise  to  perform  a  secret  trust,  or  a  trust  void  for  want  of  writing 
by  the  statute  of  frauds;  in  such  and  many  other  instances^  though  the  prom- 
ise gives  a  compulsory  remedy,  where  there  was  none  before  either  in  law  or 
equity,  yet^  as  the  promise  is  on}y  to  do  what  an  honest  man  ought  to  do^  th* 
ties  of  conscience  upon  an  upright  mind  are  a  sufficient  consideration.  But 
an  execntor  who  has  received  assets  is  under  every  kind  of  obligation  to  pay 
a  legacy.  He  receives  the  money. by  virtue  of  an  office  which  be.  swears  to 
execute  duly.  He  receives  the  money  as  a  trust  or  deposit^,  to  the  use  of  the 
legatee.  He  ought  to  assent  if  he  has  assets.  He  has  no  discretion  or  elee^ 
tion. '  He  retains  what  belongs  to  the  legatee,  and  therefore  owes  htm  to  th» 
amount.  An  account  of  assets,  or  a  judgment  to  pay  out  of  assets^  is  onl^  ne- 
cessary wheh  the  sufficiency  of  assets,  is  uncertain.  Where  the  sufficiency 
of  assets  received  is  certain,  the  executor^s  duty  to  pay  a  legatee,  follows  by 
necessary  conseqbence.  The  legacy  in  such  a  case  is  a  demand  clearly  due 
from  the  executor  upon  various  grounds  of  natural  and  civil  justice,  and  may 
be  recovered  from  him  by  process  of  law.  In  such  a  case,  a  promise  to  pay 
stands  upon  the  strongest  consideration.  Let  us  see,  then,  what  the  facts  are 
in  the  present  case.  The  executrix  knows  the  state  of  her  testator^s  assets^ 
and  of  his  property ;  it  might  consist  of  chattels,  which  she  might  not  choose 
to  dispose  of;  it  might  consist  of  leases,  which  she  had  no  mind  to  sell;  and 
having  a  full  fund  to  pay  the  demand,  which-the  plaintiff  had  a  right  to  recov* 
er  if  he  please,  she,  in  consideration  of  that  fnnd,  promises  to  pay.  I  cannot 
think  this  is  not  a  sufficient  consideration.     I  am  of  oj^oion  it  is  amply  suffi- 

AncieaiW,  c>^nt.     In  this  case,  there  was  a  full  fund,  and  therefore  she  was  bound  in  law 

when  aMots  justice,  and  conscience,  to  pay  the  plaintiff  his  legacy. 

were  foond  (6  1 )    Where  the  verdict  has  found  assets  sufficient  for  pari  only . 

inK.B.8af     1.  OxENDAMv.  HoBDT.  T.  T.  1673.  K.  B.  Ireero.  Rep.  560;  S.  C.3 

ficienuo^^  Keb.  239. 

or  the  debt  I^^bt  upon  an  obligation  of  201.  against  an  executor,' who  pleaded  plene  ad- 
the  judg  ministravit;  and  assets  being  found  of  10/.  the  plaintiff  had  judgment  quod  re- 
[  440  ]  cuperet  10/.  whereas  it  ought  to  have  been  a  judgment  for  the  whole,  and  exe- 
ment  on  a  cution  only  for  10/.  (unless  it  were  returned,  that  he  had  wasted,)  and  then  he 
ploa  or  pie  might  have  had  a  scire  facias  when  more  assets  came  to  the  detendant's  hands; 

trAvit        *     ment  will  be  erroneous.     As  where  the  defendant  pleads  non  est  factum  testatoris,  or  a  re- 
^ ^      lease  to  the  teslator,  or  pavincnl  by  him,  or'non  assuinpit,  though  these  pleas  admit  assets^ 
thmJ!vi!r  *«®  Wcnlw.  Exors.  185,  1*86  ;   1  Saik.  ,?10,  Hock  v.  Lei^litoB ;  1  Aik.  292.  294,  Ramdsen 
b  t    X  ^'-  Jackson  ;  Z  T.  It.  C85,  Ervin^  v.  Peters,  as  to  the  former  ;  «nd  Robinson's  EnL  64,  65* 

.  *^  aa  to  the  non  asstimpii ;  so,  whore  he  pleads  plene  administravit,  and  it  is  found  ojTainst 
lion  only  |,i^  .  J  j^^i,  ^^^  g3^  .j^.  ,  3  ^^^^  e^.  [sQ  ;  Towns.  2d  Jua*.  69.  pi.  31 ;  I  Wm. 
taken  ont     Saunders.  3  {5. 

f      hV""°      *  '"  '^''»ylhorpo  V.  Milfbrth,  Cro.  Eliz.  319.  the  proihonotarics  of  the  Common  Pleas  cer- 
?"       ^y      tified,  that,  ihoir  course  was  not  to  enter  jnJgmcnt  of  the  whole  debt,  but  only  of  so  much 
the  rerdict.  a,  ^^^  f^^und  to  he  in  the  executor's  innds;  and  in  Towns.  2d  Judgments,  68.  pJ.  29,  69. 
Hot  tbii  la   pi,  82}  70.  pi.  35,  there  are  similar  entries;  so  in  Wentw.  Ex.  J91. 

no  longer        j^  niay,  pe/hap^,  appear  questionable,  whether  there  is  any  real  difference  between  the  two 
tJM  caM  *    modes  of  practice;  for  in  (he  furmLr  case,  the  executor  was  only  bound  to  pay  the  assets 
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and  it  was  held  to  be  erroneous.  See  1  HoU.  Abr.  9S9.  B.  pi.;  1  Bro.  Ex. 
34;  Cro,  EHz.  692;  Cro.  Car.  167.  373. 

2.  Harrison  v.  Brecles.  T.  T.  1769.  K.  B.  cited  3  T.  R.  688. 

It  was  insisted  that,  if  the  plaintiffcould  prove  assets  unadroinistered  to  any 
small  amount,  the  plaintiff  must  have  a  verdict  for  his  whole,  demand.  But 
Lord  Mansfield  said,  the  law  was  certainly  understood  to  be  so,  and  there  are 
a  hundred  cases  so  determined.  This  struck  me  as  absurd  and  wrong;  I  there- 
fore consulted  my  brother  Denison  and  the  other  judges,  wKo  were  all  of  opi- 
nion that  the  plaintiff  ought  not  to  recover  of  the  executor  or  administrator 
more  than  the  assets  in  his  hands.  The  plaintiff  proved  two  notes,  which  a* 
inonnCed  to  80/.,  and  took  a  verdict  on  the  non  assumpsit  for  the  sum;  and  ha- 
ving proved  252.  assets  unadminist^red,  he  took  a  verdict  on  the  plene  admin- 
iatravit  for  that  sum,  and  judgment  quando,  Sfc,  for  the  residue.  |  441    1 

{c  I)   Cf  assets  infutttro*  Upon •  writ 

(dl)  Where  inierloeuiory  judgment  has  been  in  the  first  place  enteredagainsl  testator,  ©J" '"q*''/ 
Weston  v.  JImes.  E.  T.   1709.  K.  B.  1  Salk.  42.  focVt^y*' 

In  an  action  of  debt  on  abend  against   an  administrator,  the   defendant  jQ^n,^! 
pleaded  assets  in  his  hands  to  the  value  of  200/.   only;  and  that  A.  obtained  recovered 
judgment  against  the  intestate   in   an   assampsit   by  nil  dieit;  and  that  t  he  bpr  tfcire  fa 
intestate  died;  and  that  afler  a  scire  facias  was  awarded  against  the  defendant  ^'**!  ^  ^ 
for  damages  on  the  said  judgment,  on  which  he  having  no  cause,  a  writ  of  in-"**  '\  mnei 
quiry  issued,  and  damages  thereon  found  to  the  value  of  300/.,  and  judgment  |^^  asuiNt 
given  thereon  for  the  plaintiff;  that  he  recovered  his  damages  aforesaid  against  the  admiaii 
the  said  intestate;  and  avers  that  he  had  no  assets  besides.     To  this  plea  the  traior,  and 
plaintiff  demurred,  and  it  was  admitted  that  this  plea  at  common  law  had  been  "^^  ^^^  ^ 
nothing;  for,  by  the  death  of  the  defendant  the  action  had  abated,  and  judg- ^^^^^ 
ment  could  not  be  given  against  him-  after  his  death:  but  the  question  was  on 
fltat.  8  &  9  Will.  3.  c.  10.,  which,  after  interlocutory  judgment,  gives  a  scire 
foctas  against  the  administrator  in  case  of  the  defendant's  death  which  was 
compared  to  the  case  of  a  judgment  on  stat.  17  Car.  2.  c.  8.,  where  the  de- 
fendant dies  after  a  vertjict.     But  to  this  it  was  answered,  that  the  said  stat- 
ute makes  the  judgment  good  against  the  defendant  himself  only,  and  makes 
not  a  judgment  against  his  executor  or  administrator;  but  by  this  statute  it  is 
to  be  a  judgment  against  the  executors  or  administrators  "of  the  party,  for  they 
are  expressly  taken  notice  of  for  this  end,  and  the  scire  facias  is  to  be  against 
them;  and  all  this  appears  on  the  same  record,  and  therefore  this  can  never 
be    made  a  judgment   against   the  intestatate  himself,   nor  so  pleaded.     To 
which  the  Court  mclined.   See6  Mod.  146;  1  Sid.  131;  1  Lev.278;RBym.  16. 

found  by  the  jttry.  But,  prubahiy.  'bo  principle  of  the  case  of  Hnrrison  v.  Heccles  will  bo 
held  to  apply  to  moderate  th&rul«,  that  jii<i<;ninnl  shall  bo  given  against  all  lh«i  executors  who 
join  the  plea  of  pleno  admiaistravit,  althoui^h  the  jury  find  that  une  of  them  only  has  assets, 
1  Roll.  Abr.  929.  (B)  pi.  4;  so  thfit,  peiliUp^,  judgment  would  now  be  ^iven  against  him 
only,  and  llie  rest  should  go  quit;  for  the  judgment  is  alvvay*  so  entered,  when  ihe  executors 
plead  this  plea  severally  by  several  atlornies;  ibid.  pi.  5;    iWm.  Saunders,  376* 

*  In  an  ac;ion  against  an  executor  or  administrator,  ifthe  defendant  plead  plene  admtiiis- 
travit,  and  it  cannot  be  proved  that  he  has  assets  inhund,  the  plaintiff  may  confess  the  plea, 
luid  take  judgment  of  assets  in  fuuro,  which  is  an  interlocutory  or  final  judgment  accordiog 
to  the  nature  of  the  action  ;  and,  if  it  be  only  interlocutory,  tliere  must  be  a  writ  of  inquiry 
lo  complete  it ;  1  T.  R.  80  ;  2  Tidd's  Prac.  737. 

If  any  assets  should  afterwards  come  into  the  hands  of  the  executor,  the  creditor  may 
«ue  out  a  scire  facias  upon  thn  judgments  of  assets  in  futuru  :  Towns.  2d  Judgments,  68.  pf. 
S9  ;  Me  the  form  of  scire  facials,  2  Saund.  219.  Noel  v.  Nelson  ;  6  T.  R.  I.  Mara  v.  Quid. 
Indeed,  where  Uie  executor  pleads  several  judgments  outstanding,  and  the  plaintiff  takes 
judgment  of  assets  in  foturo,  the  future  assets  shall  bo  in  the  first  place  applied  to  those 
judgments  ;  I  Salk.  312.  Parker  v.  Atifield.  Hence  there  is  a  difference  as  to  the  fliture 
assets  between  a  plea  of  pleno  administravit  generally,  and  special  plea  of  plene  adminit- 
travit  prnter  ju  dgments. 

But  where  the  defendant  pleads  "  ne  unqucs  executor  or  administrator,'*  or  a  release  to 
himself,  and  it  is  found  against  him,  the  judgment  is  that  the  plaintiff  do  recover  both  the 
debt  and  costs  in  the  firtit  ptacn,  de  bonis  tesatoris,  si,  &c.  et  si  non,  4*6'}  de  bonis  propriis  ; 
Bro.  Executors,  34;  1  Roll.  Abr.  980.  (C)  fil.  2.  8.  933.  pi.  15  ;  Co.  Ent.  145.  b  ;  Cro  Jac. 
648  ;  Bull  v.  Wheeler,  ibid.  672 ;  Bridgmun  v.  Lightfuot,  Wentw.  Executors,  184'.  186  ; 
Towns.  2d  Judgments,  69,  pi.  ^3.  Tiie  lea^on  alleged  is,  because  the  executer  cannot  but 
know  these  to  be  false  pleas ;  but  the  same  reason  seems  equally  to  apply  to  other  pleas, 
where  the  judgment  is  different.    The  form  of  the  plea  of  ne  unques  ezecutorf  and  the  repli* 
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[  449  ]  (e  1)  Ff%<re  one  only  ofieveral  txecvian  apptan. 

It  WM  dMi  RousB  ▼.  ETHBRiNOToir.    £.  T.  1701.  K.  B.  9  Ld.  Rajm.  870.  Holt,  913; 

?*^*  ^f  M  "^^  ^"^  ^"  action  in  the  C  B.  against  two  executors;  a  capia$  issued  a« 
versl  6xee«  S^^nst  both,  which,  as  to  one,  was  returned  non  est  ifiverUua;  but  the  other  ap- 
ton  tppear  peared,  and  judgment  was  given  against  both ;  whereon .  he  that  appeared 
and  tb«  Ntt  brought  a  writ  of  error,  and  concluded  to  the  damage  of  biro,  &c. 
mak*  &•  Per  Holt,  G.  J«  By  stat.  9.  Edw.  3.  if  debt  be  brought  against  sereral 
ftali;  BpoB  executors,  and  one  appears,  and  the  other  makes  default  on  |he  grand  dia* 
of  tkaltept  ^^^^y  ^^^  Court  may  proceed  against  him  that  appears;  and  if  the  plaintiflTre- 
as,  the  pUiB  covers,  judgment  shall  be  against  all  the  executors  for  the  goods  of  the  teata- 
tifffhall  tor;  and  stat,  S5  Edw.  3.  c.  17 .  which  gives  a  capias  in  debt,  has  t>een  always 
bairo  judf  construed  within  the  equity  of  stat.  9.  £.  3;  so  that  if  there  be  several  exee- 
"**?'  utors  defendants,  and  a  cepi  corpus  is  returned  as  to  one,  and  a  fwnest  invmhiM 

b^tf"*^  i»  ^*  ^^  ^^^  ^^^^'  ^^  plaintiff  shall  proceed  against  him  that  appears,  and  shall 
oalyaaaiati  ^^^^  judgment  against  all,  (or  the  default  on  the.  capioB  is  the  same  as  on  the 
him  that     grand  distress.  (/  0   ^'^cn  amended. 

•ppean.  I.  Short  V.  CoPFiN.  E.  T.  1771.  K.  B.  5  Burr.  2730. 

If  tho  jodK  An  application  was  in  this  case  made  to  amend  a  judgment  against  an  eze-> 
""^  A*  hH  ^^^^^  ^  6oiist  propritf ,  by  making  it  de  bonis  iesiatoris  st,  &c.  et  de  bonis  pro^ 
nif  Moprik  P*^**'  ^  "^^>  ^^*  -^  ^^^^  ^^  error  had  been  brought.  The  application  was 
iiMiMMl  of  *  gninted.  Lord  Mansfield  delivering  it  as  the  opinion  of  the  Court  that  this  was 
do  booia  t««  not  an  error  in  the  judgment  of  the  Court  in  point  of  law^  but  a  mere  miatake 
Utorii,  ti.  of  the  clerk. 

^  ^  2.  Mara  v.  Quiw.  M.  T.  1794.  K.  B.  6  T.  R  1. 

woodHoa  Jtt^S*Bont  had  been  entered  up  asainst  an  executor  in  Michaelmas  term, 
•lotioa  1793,  of  assets,  qnando  aceiderinl,  A  scire  facias  had  been  since  brought  on 
ovoa  aftof  >i-  This  was  a  motion  to  amend  the  judgment,  by  making  it  a  judgment  of 
writ  of  or  Michaelmas  term,  1791,  and  to  amend  the  proceedings  on  the  tctre  fmeias, 
for  bro*t.  conformably  to  the  judgment,  on  an  affidavit,  that  the  defendant  pleadeo  in  the 
So.ifibo  original  action  in  Michaelmas  term,  1791;  that  soon  after  the  plaintiff  cited 
roeolvo^of  ^^^  <^f®iMiant  in  the  Spiritual  Court,  to  exhibit  an  inventory  of  the  gooda  of 
foots  bo  ^^^  testator,  but  that  he  could  not  obtain  an  account  until  July,  1793,  andthi^ 
twooa  tho  that  delay  prevented  his  entering  up  judgment  until  Michaelmas  term,  1793^ 
tisM  of  iiM  and  that  he  had  since  disco ver<^  that  assets  to  the  amount  of  1461,  had  corns 


lag  tho  writ  (Q  f^^  defendant's  hands,  between  the  time  of  pleadins  iA  the  former  action 
Um'n^  and  entering  up  judgment.  Per  Cur^  Though  this  is  an  application  to  a- 
BMt  of  as  ™^<^^  a  judgment  against  an  executor,  it  is  like  the  common  case  of  enteiing 
sotaqoando  ^P  a  judgment,  nunc  pro  ftmc,  which  is  done  perpetually.  It  may  be  said,  in 
tho  uoort  answer  to  the  rule,  that  perhaps  injustice  will  be  done  by  our  granting  the  ap- 
will,if  tboro  plication,  since  possibly  other  creditors  may  have  signed  judgments,  against 
ho  BO  prejs^iie  executrix  in  the  interval  between  Michaelmas  term,  1791,  and  Michael- 
amond  toob '"*'  term,  1793,  but  the  executrix  must  know  to  a  certainty  whether  or  not 
jodgmoBt,  ^^'^^  supposition  be  true,  and  sho  has  not  ventured  to  state  it  in  an  affidavit, 
aaaepffo'  3.  BuiUEtouoHs  V.  Stbphens.  E.  T.  1814,  C.  P.  5  Taunt.  654;  S.  C.  1 
tanc  Marsh.  211. 

[  443  ]  An  executor  pleaded  a  false  plea  of  judgment  recovered  against  himself,  on 
Bat  whora  ^bich  judgment  was  entered  up  against  him,  for  the  debt  and  damages  de  6a- 
*2J2j"aii*  m»  iestaioris^  et  si  fion,  de  bonis  proptriis.  Words  were  afterwards  interlined 
oMcator  ^^  ^^®  judgment  roll,  by  which  the  judgment  de  borUs  proprOs  was  confined  to 
was  ifitor  the  damages  only.  The  judgment  was  of  six  years  standing,  and  it  did  not 
liooJ,  ao  aa  appear  by  whom  the  interlineations  had  been  made.  The  Court  was  now 
to  ooofiao    moved  to  strike  out  the  words  which  were  interlined. 

ttoaaTto       ."^^  ^^'     ^^  ^  discretionary  in  us  to  interfere,  and  we  are  by  no  means  in- 
boaa  pro     ^l>^^d  at  this  distance  of  time  to  grant  an  amendment  on  mere  motion,  by 
pria  to  tho  which  the  responsibility  of  the  executors  would  be  so  much  increased. 
damages,  (^  1 )   When  set  aside, 

iaatoad  of  in  osloadiog  to  tho  dobt  also,  tho  Coart  woald  not,  aftor  aix  joart,  oraao  tho  iotorltaoalioa. 

cation  tboroto,  may  bo  aeon;  Rast.  Ent.  tS2.  a.,  329.  b.  pi.  lO.,  33&.  a;  Co.  Eat.  144.  b  ; 
Lib.  Piss.  4S7.  pi.  S7;  1  Wm.  Baimdon,  336.  b. 


1.  OurAHtr.  Low.  H.  T.  Itd2.  O.  P.  PraCi  Reg«^4.  Ifjtf^iMttt 

The  defendant)   being  administrator  had  pleaded  -plene  adminktravii^  upon  ^  *|p^' 
which  judgment  was  atgned«  on  the  ground  that  he  had  not  paid  for  the  issue. -^"^^"^  . 
On  a  rttle  to  show  cause  why  it  should  not  be  set  asidi  it  appeared  that  thef^||"^^^} 
judgment  was  regular,  but  the  defendant  desiring  to  be  let  in  to  try  the  cause  nictrator 
on  payment  of  costs ^  the  plaintiff  contended  that  the  defendant  should  plead  bad  ii«t 
the  general  issue,  and  withdraw  the  plea  of  pUne  odminiMlravii,  P*id  for  the 

But  the  Court  said^  they  would  not  alter  the  defence,  and  ordered  the  judg-  ^^'  ^.| 
ment  to  be  set  fiside  on  payment  of  costs.  ,^^*li  ^^^ 

2.  CnuiE  V.  Williams.  H.  T.   1739.  C.  P.  Prac.  Reg.  236.  onpayoMnt 

In  this  case  the  plaintiff  had  obtained  a  regular  judgment.     A  motion  wasofcMii. 
made  to  set  it  aside  on  payment  of  costs,  and  (or  leave  for  the  defendant  to  Jn6gtn%n% 
plemd  pUne  admim$lravil.  ■gmin.t  •■ 

Per  Ctir.     Where  a  regular  judgment  is  set  aside,- the  defendant  shall  ^^^^^"inibis 
be  permitted  to  plead  any  thing  but  the  gen<>(ral  issue;  in  case  of  an^xecutor  ^^'^  ^^ 
or  administrator,  a  general  p^n<;  admunglravU  is.  to  be  deemed  a  general  issue;  aside  o« 
therefore  the  judgment  must  be  set  aside  on  payment  of  costs.  pajmant  af 

lllh.    ComU;  eaau.  and 

I.  In  general  l!'JiLST 

1.  Dbabnb  T.  Grimp.    E.T.   19  Geo.  3.  K.  B.  2  Blac.  1275.  H.  T.  1762.  **  Jj;^  **• 

K.  B.  3  Burr.  1368;  S.  C.   1  Blac.  400.  plea  afpls 

On  showing  cause  against  setting  a  fieri  faciae  aside,  and  paying  the  money  aa  admiBis 
levied  back,  &e  case  was  as  follows:  The  defendant  was  a  bankrupt,  and  had  trsYit. 
obtained  his  certifficate ;  afterwards,  the  present  action  was  brought  against  [  ^^  J 
him  as  executor,  on  a  bond  entered  into  by  his  testator;  the  defendant  had  be-  ^^^^VT' 
tween  the  time  of  issuing  the  commission  and  obtaining  his  certificate  pleaded  a  ^^^  |^^^ 
false  plea,  riz.  that  he  had  no  assets  when  he  had  assets,  which  was  found  a-  ^^  prirUaga 
gainst  him;  on  which  the  plaintiff  had  judgment  de  bonis  testatoris,  si,  Sfc,  wUb  raa 
and  against  the  defendant  himself,  de  bonis  propriis  for  the  costs.  pact ta costs 

Per  Cur,     The  pleading  a  false  plea  was  her  own  act  and  fault,  the  judg-  If  thara  be 
ment  and  execution  de  bonis  propriis  for  costs  was  owing  to  her  false  plea,  ||J[^[g^^ 
which  was  subsequent  to  the  issuing  of  the  commission,  and  therefore  it  could  |g^„  ||^ 
not  have  been  proved,  and  therefore  cannot  be  discharged  by  the  certificate,  jadgnaai  m 
therefore  we  discharge  the  rule.  that  tbk 

casta  ba  laviad  of  tha  goods  of  tha  taslalor,  if  tha  defendant  have  assets;  and,  if  not»  do  bonis  pro 

JmU,  4  T.  R.  648;  aod  id.  369*    A  bankropt  sned  as  ezocotor,  pleaded  a  falsa  plea,  and  it  beiag 
band  against  him,  the  plaintiff  had  jadgment  for  the  costs  de.  bonis  propriis,  aAer  which  he  obtained 
his  eert^eate.  and  the  Court  held  this  jadgment  for  the  coets,  was  not  disehaned  bv  theeertifieate. 

2.  Hogg  v.  Graham.  M.  T.   1811.  C.  P.  4  Taunt.   135.  S.  P.  2  Bl.  1275,  xhe  defend 
The  defendant  pleaded  in  this  case  non  assumpsit  and  plene  administravit.  ^t  will  not 

The  plaintiff  joined  issue,  but  omitted  to  prav  judgment  of  assets  quando.  be  liable  to 
The  first  issue  being  found  for  the  plaintiff,  and  the  second  for  the  defendant,  costs  altho* 
the  defendant  claimed  the  poslea  and  general  coste.  The  Court  compared  this  ^  "^^^ ^ 
to  the  ordinary  case  of  trespass,  where,  upon  not  guilty  pleaded,  and  also  a ^\hegene 
justification,  if  the  latter  is  found  for  the  defendant,  he  is  entitled  to  his  gene-  „|  j^^q^ 
ral  costs,  and  held  that  the  defendant  in  this  case  was  also  entitled  to  thepacfea  and  failed 
and  his  general  costs.  sa  it,  prs 

vtded  he  has  pleaded  anj  one  plea  which  goes  to  the  whole  caose  of  action,  and  soceeeded  on  it 

3.  Edwards  r.  Bethel.  H.  T.   1818.   K.  B.  1  B.  ^  A.  254.     S.  P.  Raog 

r.  Wills.  C.  P.  8  Taunt.  129.  So  in  thie 

An  executor  pleaded,  1st,  non  assumpsit;  2d,  ne  unques  executor;  and  3d,  ^^^^^ 
plene  administravit.     Issues  on  ihe  first  pleas  were  fount)  for  the  plaintiff,  and  ^^^^  ^y^ 
on  the  last  for  the  defendant.     The  postea  was  delivered  to  the  plaintiff.     A  general  ia 
rule  had  been  obtained  to  show  cause  why  the  postea  should  not  be  delivered  «ae;  no  na 
to  the  defendant,  on  the  ground  that  the  last  issue  having  been  found  for  the  qoos  eieen 
defendant,  he  was  entitled  to  general  costs.  ^I*"'  '"J-,: 

Per  Cur.     The  plea  of  plone  administravit  being  of  itself  a  full  and  com-^j^^'^^^. 
plete  answer  to  the  action,  the  defendant  is  entitled  to  the  pQBtea^  and  to  the  g^d  the  last 
general  costs  of  the  trial.    The  fact  of  having  pleaded  several  matters  can  enly  waa 
make  no  difference.  foand  fcr 

dsfsadaal 
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[  445  ]  4.  HmosLEY  v.  Russbll.  E.  T.  1810.  K.  B.  12  East,  232. 

Hie  plain  Action  on  a  promissory  note  given  by  defendant's  testator.  Pleas  non  «- 
iiff,  iaitead  sumpitii,  plene  administrnvit,  and  pUrw,  admimstravit  prater.  Judgment  of  aa- 
of  traven  gets  quando  accidti-inf  was  taken  by  the  plauitiff  or  testator,  and  issue  wasjoin- 
11^  iheplea^j  ^^  ^^^  former.  Under  these  circumstances  the  Court  held,  that  the  piain- 
miniiiraT?i;*'^»  beinp  at  all  eveiils  entitled  to  judgment  of  assets  ^tian^/oj  and  having  been 
in  the  fore*  compelled  by  the  defendant's  pleradings  non  assumpsit  to  go  down  to  trial,  was 
going  cases  entitled  to  the  general  cos^s  of  the  trial. 

should  have  taken  jad>ment  of  assei.s  qaando,  and  then  all  the  iasnea  would  have  been  found  for  the 
ptaialiflT,  nod  he  would  have  be  n  eniitled  to  the  co.^tit;  ivhere,  therefore,  an  executor  pleaded  non  ae- 
auffipsit,  plene  administravit,  and  pleno  rfdininHtriivit  prieter,  upon  the  former  of  which  issue  was  joiff- 
ed,  and  judtfiiient  of  assets  quando  taken  upcm  ihe  other»  nnd  the  kiue  of  non  assumpsit  was  found 
against  the  defendant;  he  was  decreed  to  pay  co!»t«,  thou^vh  hu  succeeded  on  the  other.* 
Where  5.  Scammel  v.  Wilkinson'.  M.  T.  13i)i.  K.  B.  S  East, 202. 

taers  ia  The  question  in  this  case  was,  whether  executors,  defendants,  were  exempt 

for?"*"  from  payment  of  costs,  judgment  having  been  obtained  against  them,  on  de- 
plaintiff  up  murrer  in  prohibition.  The  statute  on  which  the  doubt  arose,  was  the  8  and  9 
on  demnr  W.  3.  c.  11.  s.  3.  which  enacts  that,  in  all  suits  upon'any  "  writ  or  writs  of 
nr  againfft  srirefaeiaSy  and  suits  upon  prohibitions,  the  plaintiff  obtaining  judgment  or  any 
•*•*■*?'?  award  of  execution,  after  plea  pleaded,  or  demurrer  joined  therein,  shall  like- 
li^a  ^'*®  recover  bis  costs  of  suit,"  &c.     The  fifth  clause  was  also  noticed,  which 

provides,  ''  that  nothing  herein  contained  shall  be  construed  to  alter  the  laws 
in  being  as  to  executors  or  administrators  in  such  case  where  they  are  not  at 
present  liable  to  the  payment  of  costs  of  suit."  But  it  was  observed,  that  the 
statute  regulated  coats  in  other  cases  than  prohibition,  to  which  the  proviso 
would  apply;  and  that  it  could  not  relate  to  cases  in  prohibition,  costs  being, 
for  the  first  time,  granted  in  this  respect  by  the  statute  of  William  itself.  The 
Or  seire  fa  court  held  that  no  costs  could  be  awarded  against  the  defendants:  and  relied 
eias;  they    on  the  case  of  Bellcw  v.  Avimer,  ijifra. 

are  not  Ita  6.    BempW  v.  Aylmfr.  T.  T.  1720.  K.  B.  I  Stra.  188. 

bin  to  costs.      It  was  admitted  in  this  case  that  the  stat.  8  &  9  W.  3.  c.  10.  (vide  last  case) 
?"*•"  which  gives  costs  on  r  scire  faciaa,  did  not  lexlend  to  executors. 
ewLTb  '^^    i^ooTfi  v  HoKT.  H.  T.  1794  C.  P.  2  H.  Bl.  277. 

costs  from  Judgment  as  in  the  case  of  a  nonsuit  h-id  been  entered  acrainst  the  plaintiflT, 
an  eieentor  as  executor,  under  the  stat.  M  G.  2.  c.  17;  the  plainlitfnot  having  proceeded 
plaintiff,  to  trial  in  due  tiiue  after  issue  joincrl.  A  rul«»  hnd  been  obtained  to  tax  de- 
14  G  2  fcndant  his  costs.  But  it  was  insi^ted  that  as  this  wus  an  action  brought  by  an 
17  noon  a' ®^®^"^^''  ^^^  ®  ^^^*  ^^*®  ^^^  *'*^*  testator,  he  wjis  not  liable  to  costs  on  a  judg- 
Indginent  m«nt,  as  in  case  of  a  nonsuit  on  the  statute,  any  more  thsm  he  would  have 
Bgatnsi  hiij]  been  if  he  had  been  nonsuit fd  at  the  tiial,  and  although  it  was-  urged  that 
as  in  the  the  plaintiff  had  been  guihv  of/a(/f/«,  and  that  when  there  was  laches  as 
case  of  a  executors  they  were  liable  to  costs,  the  Court  held  that  the  rule  must  be  dis- 
»•"»"•       charged. 

^i.    On  a  judfTinml  of  assets  tn  ftUuro. 
I.  Batt  v.  Descuamf.  T.  t.  1784.  C.  P.  2  Tidd's.  Pr.  1016.  MSS. 
The  court  of  G.  P.^  after  two  arguments,  and  consulting  with  the  judges  of 
r  4i6  1  ^^^  ^'  ^')  ^^^^^^  practice  had  been  to  allow  costs   out  of  the  future  assets. 
No  costs      ^^^9  ^"  looking  into  the  |)recedents,  signified  thoir  intention  not  to  allow  them 
are  allow     in  future  in  that  court. 

ed  against  2.  De  Tastet  v.  Andrade.  M.  T.  1817.  K.  B.  1  Chit.  Rep.  629.  n. 

ezecntors.  Assumpsit  on  a  note. .  Plea  of  judgment  outstanding,  and  plene  adminlstra- 
on  a  judg  ^j^  ^  ^yj^  l^g^^j  been  obtained  to  show  cause  why  the  Master  should  not  tax 
aeu  infatn  *^^  plaintiff  with  costs,  relying  on  Dearne  v.  Grimp,  2  Bl.  ]'215.  where  it  was 
ro.  said  that  the  plaintiff,  in  a  case  of  this  nature,   was  entitled   to  have  his  coats 

That  is,  no  eventually  de  bonis  testatores.  It  was  submitted,  for  the  defendant,  that  he 
costf  as  ^ns  not  liable  to  costs  upon  the  plea  of  plene  administravit,  the  plaintiff  hav- 
S*f*°d  t*  *"^  admit: ed  the  truth  of  the  plea,  and  taken  judgment  of  assets  in  futuro.  Bui 
de  bonis  ^^^  court  held  that,  though  the  defendant  was  not  personally  liable  to  j>ay  coats^ 
propriis;  *  It  seems  that,  in  order  to  avoid  these  costs,  defendant  ought  to   have  moved  tQ  wi^- 

drftw  bis  (wo  first  pleas  ;  1  Saund,  386.  b,  n.  p.  5th  edit. 
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jeC  that  the  pUintiiT  was  entitled  to  be  paid  hia  costs  out  of  the  estate  of  the 
deceased. 

l^th.  Execution. 
1,  In  general  * 

CooKB  V.  Burt.  M.  T.  1814.  C.  F.  5  Taunt.  766;  S.  C.  I  Marsh.  S33. 

In  trespass  for  breaking  and  entering  the  plaintiff's  house,  and  continuing  Ths«lMriir» 
therein  from,  &c.  till  the  commencement  of  the  suit,  the  defendant,   as  to  the  I**  *'?f''^ 
continuing  in  the  house   for  a  part  of  the  time,  "  to  wit,   for  the  space  of  *wo  J."*.*^"*" 
days,'^  justified  as  sheriff  under  a^ri/actas  issued  against  the  goods  of  A.  B.  goods  of  ta 
deceased,  in  the  hands  of  plaintiff's  wife,  as  administratrix,  to  be  administer- intMiaU, 
ed;  and  having  just  grounds  to  believe  that  there  were  g^ods  in  the  plaintiff's  may  jattifjr 
house  liable  to  be  seized,  he  entered  to  search  for  the  same,  and  staid  therein  ®"^^"S  ^^^ 
for  the  space  of  time  in  the  declaration  mentioned,  the  same  being  a  reasonable    L  ^^'^  1 
time  in  that  behalf.     There  were  other  pleadings  immaterial  to  the  point  a^^-J*"?*^!  r 
vanced  in  the  margin.     It  appeared  that  there  were,  in  fact,  no  goods  in  the  hb'adoiiiiis 
house.      Under  these  circumstances,  the  Court  made  the   following  observa- tmirix,  tfao' 
tions:  wherever  the  defendant  has  goods,  the  sheriff  may  enter,  provided  the  none  be 
outer  door  be  open.      But,  if  he  enter  the  house  of  a  stranger,  his  justification  found  tbers 
must  then  depend  on  the  event  of  his  finding  goods  in  the  house.     The  ques-  j,°'  • 

tion  then  is,  whether  the  plaintiff  be  or  be  not  to  be  considered  as  a  *^'^**'>g®'^i  jnJI^Mt 
to  he  writ  which  the  sheriff  entered  to  execute.  Being  ordered  to  levy  the  ,  Jajoft  the 
goods  of  the  intestate,  where  can  we  look  for  hem  except  in  the  plaintiff 's  tettator  at 
house?  The  plaintiS's  wife  is  administratrix  of  the  deceased;  and,  when  the  the  tioMof 
plaintiff  married  her,  he  is  suppo  ed  to  have  taken  her  with  all  her  possessions:  hi«  de«ih» 
his  house,  therefore,  was  that  in  which  the  goods  were  most  naturally  to  be  ^^  creditor 
looked  for.     Judgment  roust  be  accordingly  given  for  the  defendant.  »ooda1n*ea 

3.  Jit  what  case  a  creditor  may  tcJce  the  testator^a  goods  in  exectUion  in  the  hands  ecntion  ia 

of  the  executor, "f  the  hands 

t.  Oades  r.  Woodward.  E.  T.   1701.  K.  B.  2  Ld.  Raym.  766;  S.  C.  7oftheexe 
Mod.  2;  1  Salk.  87.   S.  P.  Farrer  v.  Brooks.  M.  T.   1673.  C.  P.   ifoto'.iftbs 
Mod.  188.  J^J^; 

A  testator  gave  a  warrant  of  attorney  to  confess  judgment,  and  died  within  ^^^  ^m, 
a  year  afler,  so  that  judgment  could  be  entered  up  without  leave  of  the  Court,  in  a  year 
as  it  would  be  considered  that  the  will  related  to  the  first  day  of  the  term,  when  before  his 
he  was  living.     And  the  Court,  therefore,  decided  that  an  execution  might  be^^^^b. 
levied  on  his  goods  in  the  hands  of  his  executor.  ?^*  »ih^ 

2.  Braoner  v.  Langmead,  M.  T.  1796.  K.  B.  7  T.  R.  20.  dlHd  S^ 

In  this  case,  the  Court  decided  that,  if  a  testator  die  in  term  time,  or  the  term  time» 
subsequent  vacation,  before  judgment  was  signed,  it  might  be  signed  af^er,  and  or  in  the 
execution  taken  out  against  his  goods  in  the  hands  of  his  executor,  tested  the  sabaeqaent 
first  day  of  the  term;  tor  they  relate  to,  and  are  considered  as  a  judgment  and  I*"*'*f  ^ 
execution  of  the  first  day  of  the  term,  at  which  time  the  testator  was  alive.        mMwL 

*  3.   What  may  be  taken  in  execution.  signed.t 

Mara  v.  Quin.  M.  T.  1794.  K.  B.  6  T.  R.  I. 

An  e^Lecutor  pleaded  plene  etdministravit.  The  plaintiff  did  not  take  issue 
on  it,  but  took  a  judgment  of  assets  qtiando  acciderint.     This  was  a  scire  facias 

*  The  usual  writ  of  execution  against  nn  executor  or  administrator,  is  fieri  facias  de  bonis 
testaioris,  or,  intestatoris.  But  if  the  sherifT  return  to  this  writ  nulla  bona  teststoris,  nee 
propria,  and  a  devastavit,  the  plaintiff  may  immediately  sue  out  a  fieri  facios  de  bonis  pro- 
priis,  Doet.  PJ.-ic.  169  ;  or  an  elegit,  1  Cromp.  346  ;  8  Bl.  Com.  414  ;  or  a  capias  ad  satis- 
faciendum, 2  U.  6.  1*2;  Bo.  Ex.  12  ;  against  the  property  or  person  of  the  executor  or  ad- 
minis' rator,  in  as  full  a  manner  as  in  an  action  a^aintt  him  in  his  own  right ;  Kast.  Ent.  3ft3. 
b  ;  329.  a.  pi.  6 ;  2  Arch.  Prac.  K.  B.  1 49.  These  writtf  of  execution  cannot  be,  hoivever, 
sued  eut  against  the  property  or  persion  of  the  executor  or  administrator  upon  a  judgment 
de  bonis  tesiatoris,  unless  the  sheriffhave  returneci  a  devastavit ;  therefore,  if  the  sheriff  re- 
turn nulla  bona  merely,  the  plaintiff,  if  he  can  prove  a  devus'uavit,  may  either  proceed  byae* 
tion  of  debt  upon  the  judgment  suggesting  a  devastavit,  or  sue  out  a  scire  fieri  inquiry. 

t  As  to  the  cases  when  a  judgment  must  be  revived  by  scire  facias,  before  an  execution 
can  be  sued  out  upon  it.  vide  post,  tit.  Judgments. 

t  But  in  such  a  case  care  must  be  taken  that  the  writ  of  execution  be  tested  on  a  day  pre- 
vious to  the  testator's  deatli,  6T.K.  BUS;  and  that  it  it  not  taken  out  before  the  judgment 
IS  aetaally  signed  ;  7  id.   21  n.  e. 
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I  448  1  on  fuch  judgment,  which,  ofter  reciting  the  proceedings  in  the  former  action, 
After  jndg  prayed  execution  of  assets.  Defendant  pleaded  that,  after  plaintiff 's  judg- 
ment of  M  ment,  no  assets  had  come  to  defendant's  hands.  Plaintiff  repleaded  the  con- 
****'2b*iii ^  trary,  without  adding  since  the  judgment.     Demurrer. 

no  assec*  *  ^**'  ^^^'  When  an  e.xecutor  pleads  plene  administravit,  the  creditor  has 
are  lia  ^n  opportunity  of  denying  the  truth  of  that  allegation;  or,  if  it  be  true,  he  may 
bletotbo  admit  it.  If  he  deny  it,  the  inquiry  is  then  to  be  gone  into,  on  the  (rial  of  such 
creditor**  hq  issue.  If  he  admit  it,  he  takes  judgment,  and  prays  that  his  debt  may  be 
demand,  levied  of  such  assets  as  may  afterwards  come  lo  the  hands  of  the  executor  to 
have  come  l^^®  ^dnf^i^istered.  In  point  of  convenience,  it  is  right  that  such  should  be  the 
to  hand  '"1®  of  law;  for  if  it  were  permitted  to  a  creditor  to  litigate  a  second  time  that 
lioee  the  which  has  been  once  settled  between  the  parties  either  by  a  verdict^  or  by  ad- 
jndgment.  mission,  (he  executor  would  be  harassed  and  involved  in  infinite  expense  and 
litigation. 

4.  How  far  an  execution  against  an  execvtorfor  his  own  debt  can  operate  on  goods 

of  tettalor  in  his  hands, 
I.  Farr  v.  New3ian..  E.  T.  1792.  K.  B.  4  T.  R.  621*.     . 
This  was  an  action  against  the  sheriff  for  a  false  return  to  a  fieri  facias. 
A  special  verdict  stated  that,  in  Easter  term,  30  Geo.  3.  the  plaintiff  recover- 
ed against  Watson  Reid  and  his  wife,  executors  of  W.X.  236/,  lOs.;  and,  od 
the  17th  of  May  in  the  same  year,  sued  out  a  fieri  facias  to  levy  that  sum  od 
the  goods  and  chattels  which  were  of  W.  L.,  in  the  hands  of  the  executors  to 
be  administered.     That,  on  the  28th  of  May,  1790,  the  writ  was  delivered  to 
An  exectt    jjj^  defendant,  then  sheriffj^and  that  in  Easier  term,   1790,  one  Wilson  reco- 
J?^"^^JUJvered  against  Reid  1047/.  debt,  and  3/.  3»,  damages   and  costs;  which  judg- 
in  his  own  ^©0*  was  signed  27th  of  May,  1790;  that,  on  the  28th  of  May,  1790,  Wil- 
nght,  can    son  sued  out  a  fieri  facias  on  that  judgment  tested  the  17th  of  May ;  which  writ^ 
Bo«,  as  age  on  the  28th  of  May,  1790,  and  a  few  hours  before  the  delivery  of  the  plain- 
aeral  rale»  tiff's  writ,  was  delivered  to  the  sheriff,  who,  under  that  writ,  seized  goods  in  a 
***       d«    f^®"*®  wherein  Reid  and  his  wife  resided,  and  in  which  house  W.  L.  at  his 
the^testa      death  did  reside,  and  which  goods  were  the  goods  of  W.  L. ;  that  on  the  same 
tor'f  io  hie  28th  of  May,    1790,  after  the  sheriff  had  signed  the  said  goods,  the  attorney 
poeeeeiion.  for  the  plaintiff  gave  notice  to  the  attorney  for  Wilson,  and  also  to  the  sheriff^ 
that  the  goods  so  seised  were  the  goods  of  W.  L.,  in  the  possession  of  W.  L. 
\  449  ]  and  his  wife,  as  executors,  liable  to  the  payment  of  the  debt  recovered  by  the 
plaintiffs,  and  also  liable  to  the  payment  of  116/.  recovered  by  one  Stedman^ 
and  not  liable  to  the  payment  of  any  debt  of  Reid;  the  same  not  being  suffici- 
ent to  satisfy  the  said  judgment  and  the  other  debts  of  W.  L. ;  and  that  the  said 
attorney  meant  to  take  out  execution?  on  the  said  judgments;  and  unless  they 
quitted  possession,  actions  would  be  brought  against  them;  that  afterwarda,  on 
the  said  28th  of  May,  the  attorney  for  the  plaintiff  procured  a  warrant  from  the 
defendants  then  sheriff  on  the  writ  of  fieri  facias  mentioned  in  the  declaratioR, 
which  warrant  was,  on  the  same  day,  delivered  to  the  officer  to  be  executed; 
that  the  officer  went  with  the  warrant  to  the  house  where  the  goods  were  be- 
fore they  were  sold,  but  did  not  levy  thereon;  and  the  sheriff  afterwards  re- 
turned nuUa  bona  to  that  writ.     The  jury  found  that,  by  means  of  the  premises 
the  plaintiff  was  hindered  from  recovering  damages,  and  had  lost  the  same. 
The  general  question  referred  by  the  jury  to  the  Court  was,  whether  the  plain- 
tiff was  entitled  to  recover.     There  was  a  difference  of  opinion  on  the  bench. 
BuUer,  J.  was  of  opinion  that  judgment  ought  to  be  given  for  the  plaintiff. 
His  reasons  were  as  follow:  .the  authorities  at  law  quoted  at  the  bar  in  behalf 
of  the  plaintiff  are  very  scanty  indeed;  but  such  as  are  at  all  applicable  to  the 
case  ought  to  be  considered;  those  are  1  Com.  Dig.  259.  and  Plowd.  5^;  and 
they  were  cited  to  prove  that  the  goods  of  a  testator  shall  not  be  taken  in  ex- 
ecution for  the  debt  of  the  executor.     If  this  be  true   to  the  extent  which  the 
words  import,  it  decides  the  question.     But  the  contrary  has  been  adjudged, 
as  I  will  show  presently.     Comyns  quotes  no  authority  for  this  position;  but, 
on  the  contrary,  there  are  several  passages  in  the  same  page  which  say  that 
the  property  vests  in  the  executor,  and  that  even  before  actual  possession.     I 
think  it  very  probable  that  Lord  C.  B.  Comyns  had  in  his  mind  a  reference  to 
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the  case  in  Plowden  when  he  wrote  that;  but  Plowden  warrants  no  such  thing. 
He  says,  in  the  page  cited,  if  the  executor  die,  the  testator's  goods  shall  not 
be  taken  for  the  executor's  debt,     And  aflerwnrds  it  is  said*  goods  which  were 
the  first  testator's  shall  not  be  put  in  execution  for  the  debt  of  the  last  testator; 
for  the  last  executors  have  them  as  the  immediate  executors  of  the  first  testa- 
tor.     But  that  is  not  this  case,  nor  ait  all  like  it.     Upon  the  second  argument^ 
it  was  thought  to  be  material  to  ascertain  in  whom  the  property  was;  and  it  was 
contended,  that  these  goods  never  were  the  property  of  any  person  but  of  the 
testator  in  the  hands  of  his  executors  to  be  administered.     But  Comyns,  on 
whom  they  rely,  decides  this  point  ngainst  them;  for  he  says  they  are  the 
property  of  the  executors;  and,  to  say  that  a  man  has  a  property  in  goods  aAer 
he  19  dead,  or  that,  because  they  were  once  the  property  of  a  man  who  is  dead, 
they  are  now  the  property  of  no  one,  are  propositions  which  cannot  possibly  be 
maintained.     On  the  contrary,  it  is  settled  by  many  of  the  cases  quoted  at 
the  bar,  that  the  property  is  vested  in  the  executrix,  and  that  she  or  her  hus- 
band may  grant,  alien,  give,  or  release  them.     If  an  executor  grant  all  his 
goods   and    chattels,  not  only  his  own,    but  also  what  he  has  as  executor, 
shall  pass;  2  Roll.  Abr.  68.   pi.  8;  I  Leon.  263;  and  Shep.  Touch.  94.     So, 
if  he  have  *some  cause  of  action  for  himself,  and  some  for  his  testator,  and  he 
release  all  actions  indefinitely,  this  release  doth  discharge  both  sorts  of  actions; 
Shep.  Touch.  339.     But  indepently  of  these  cases,  I  think  we  are  bound  by 
the  decisions  of  Hoyle  v.  Lundon,  3  Keb.  839.  and  Whale  v.  Booth,  M.  25    \  460  1 
Geo.  3.     In  Hoyle  v.  Lundon,  the  motion  was  to  stay  the  execution  of  goods 
in  the  sherift  's  hands,  being  the  wife's  as  executrix  to  her  former  husband, 
and  taken  for  the  present  husband's  debt,  which  was  denied,  because,  by  pay- 
ment of  the  debts  of  the  former  husband,  those  goods  may  be  the  wife's  own; 
and  this  Court  will  not  try  this  on  affidavit.     And,  by  the  Chief  Justice,  in 
Norden's  case,  3  Keb.  778.  last  term,  it  was  held,  that  execution  against  the 
goods  of  the  executor  for  debt  in  jure  proprio  is  a  devastavit,  nolens  volens.'' 

Again,  even  supposing  that  there  may  be  cases,  the  existence  of  whidh  1 
deny,  in  which  a  creditor  of  an  executor  cannot  seize  the  goods  of  the  testator, 
yet  there  is  still  another  case,  upon  the  authority  of  which  the  plaintiff  ought 
Bot  to  have  judgment  on  the  facts  found  by  this  special  verdict.  For  in  Ayles- 
bury against  Harvey,  3  Lev.  204.  a  replevin  was  brought  for  a  silver  cup,  and 
Cfae  defendant  justified  by  a  condemnation  before  the  justices  of  peace  upon  the 
statute  of  excise  for  the  non*entry  of  strong  waters,  and  a  warrant  mad edo  le¥^ 
a  fine  of  205.  ^et  on  the  plaintiff  for  it.  The  plaintiff  replied,  that  J.  S.  made 
him  executor  in  1666,  and  he  had  this  cup,  and  yet  has  it  as  executor.  Seve- 
ral objections  were  made  at  the  bar;  but  the  point  that  the  testator's  goods 
could  not  be  seized  for  the  debt  of  the  executor,  was  not  thought  even  to  be 
arguable.  But  at  the  end  of  the  case,  it  is  said,  the  Court  did  not  regard  the 
plea  that  he  had  it  as  executor  so  long  ago,  but  they  would  intend  the  property 
altered,  notwithstanding  the  acl^uc  ^&e/,'  for  it  would  be  very  perilous  to  all 
officers,  if  such,  pleading  were  allowed.  The  question,  whether  the  goods  of  a 
testator  may  in  all  cases  be  seized  for  the  debt  of  the.  executor,  was  not  agita- 
ted there;  but  if  it  had  been,  the  argument  of  its  bejng  perilous  to  all  officem 
would  have  applied  as  powerfully  as  it  did  to  the  particular  case.  The  point 
adjudged  was,  that  in  the  case  then  before  the  court  (however  the  law  in  \ge- 
neral  might  stand)  the  goods  of  the  testator  might  be  taken  for  the  debt  of  tba 
executor;  and,  if  time  be  material  in  the  decision  of  this  question,  and  it  be 
clear  that  in  some  cases  they  may  be  so  taken,  then  it  was  incumbent  on  tha 
plaintiffs,  before  they  could  do  away  the  former  execution  and  charge  the  she- 
riff, to  show  that  they  came  within  due  time;  but  that  they  have  not  done. 
The  case  in  Lev.  is  a  direct  authority  against  the  general  position  inComyns; 
and  there  is  no  case  whatever  which  says  that  a  creditor,  under  any  circuoi- 
stances,  may  maintain  such  an  action  as  the  present.  Then,  as  to  the  argu- 
ment ab  incanveniente : — I  see  no  inconvenience  in  saying,  that  any  man  who 
will  trust  goods  to  another,  on  his  personal  credit,  to  use  as  his  own,  shall  have 
Bo  remedy  in  case  the  goods  are  seized,  but  against  the  person  to  whom  ha 
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baa  80  given  credit,  and  whom,  by  these  means,  he  maj  have  enabled  to  draw 
in  unwary  tradesmen.  A  contrary  doctrine  would  introduce  great  uncertain* 
ty  and  inconvenience;  it  would  embarrass  honest  creditors,  and  no  man  would 
be  safe  in  levying  his  debt  under  an  execution,  provided  his  debtor  were  cloth- 
ed with  the  character  of  an  executor  to  another;  for  if  he  should  take  one  ar- 
ticle out  of  a  hundred  which  was  once  the  property  of  the  testator,  he  must 
submit  to  be  ruined  by  an  action, -and  that  is  to  be  done  without  the  possible 
means  of  his  knowing  whether  there  were  any,  and  what  debts  of  the 
testator  unpaid,  or  whether  the  goods  seized  were  originally  the  property  of 
the  testator  or  executor;  for  he,  having  no  demand  on  the  testator's  effects, 
cannot,  even  in  equity,  call  for  an  account  of  the  testator's  debts  and  effects. 

It  also  seems  to  me  that,  before  judgment  can  be  given  for  the  plaintiff,  the 
Court  must  be  prepared  to  say,  that  though  the  executrix  may  have  paid  more 
in  discharge  of  the  testator's  debts  than  ever  came  to  her  hands:  and  though 
sufficient  assets  may  remain  to  satisfy  the  plainliflT's  debt;  yet  that  the  creditor 
of  the  husband  could  not  seize  any  goods  which  ever  had  been  the  testator's, 
for  it  is  not  found  by  this  record  what  were  the  value  of  the  assets,  or  the 
amount  of  the  debts,  or  what  the  testatrix  had  paid,  or  whether  there  are  or 
are  not  assets  remaining  sufficient  to  satisfy  this  debt. 
[  451  1  Upon  the  whole,  I  think  that  judgment  ought  to  be  given  for  the  defendanta 
and  my  conclusion  is  justified  by  the  advice  of  Doddridge,  J.  in  Touch.  4d8. 
who  says  ''  It  is  policy  for  a  creditor,  who  hath  cause  to  sue  an  executor,  to 
-  be  doing  betimes,  and  to  get  judgment  and  execution  as  soon  as  he  may;  for  it 
falleth  out  in  this  case,  that  he  who  doth  first  come,  shall  be  first  served." 

Sed  per  Lord  Kenyon,  C.  J.,  Grose  and  Ashhurst,  Js.  A  more  momen- 
tous question  never  came  before  the  Court,  inasmuch  as  it  being  impossible  to 
scrutinize  the  breast  of  man,  or  to  forsee  what  change  of  circumstances  may 
belal  executors,  no  precedent,  according  to  the  defendant's  argument,  could 
insure  any  honest  man  hie  debts  should  be  paid,  although  his  funds  may  be 
ample.  We  do  not  mean  to  controvert  the  general  doctrine  that,  by  the  ap» 
pointment  of  a  person' as  executor,  the  legal  property  in  the  personal  estate  of 
the  testator  does,  on  his  death,  vest  in  such  person  as  executor.  Nor  do  we 
mean  to  controvert  that  he  has,  as  necessarily  incident  to  the  nature  of  his  of- 
fice, a  disposing  power  over  such  property.;  for  it  being  a  part  of  his  office  to 
pay  debts,  &c.  he  must  be  able  to.  convert  the  specific  property  into  mon^y  by 
the  sale  of  it.  If  it  were  otherwise,  no  man  could  deal  with  an  executor;  for 
the  buyer  cannot  be  supposed  to  have  a  knowledge  of  the  state  of  the  testa- 
tor's property  and  debts;  and,  therefore,  the  bare  act  of  sale  is  a  sufficient  in- 
demnity to  the  purchaser,  if  there  be  no  collusion.  It  i^  however  clear,  that 
there  is  a  distinction  between  those  goods  which  an  executor  has  (in  bis  own 
right,  and  those  which  he  has  as  executor,  the  very  form  of  proceedings  abun- 
dantly evinces  it;  for  in  an  action  against  an  executor  the  judgment  is,  that 
the  debt  shallbe  levied  de  bonis  testatoris,  if  there  be  sufficient  goods  of  the 
testator  in  the  hands  of  the  executor  to  be  ^administered,  and  the  damages  and 
costs  in  certain  events  to  be  levied  be  bonis  propriis.  In  executing  such  a 
writ,  the  sheriff  must  abide  by  the  terms  of  the  writ,  and  make  a  dislinction 
between  the  two  sortv  of  goods;  and  if,  in  the  execution  of  such  a  writ  he 
cannot  find  goods  sufficient  to  answer  the  debt  of  the  testator's  creditor,  he 
cannot  have  recourse  to  the  other  fund;  but  the  creditor  must  institute  a  new 
action,  alleging  a  devastavit,  before  he  can  resort  to  that  other  fund,  and  have 
execution  against  the  executor's  goods.  This  shows  the  distinction  between 
the  two  funds  beyond  all  doubt. 

*  Were  the  rule  laid  down  by  the  learned  judge  Buller,  to  be  recorded  in  this 
case,  why  might  it  not  bo  said  that,  upon  the  same  principle,  (recognizing  the 
property  in  question  as  the  executor's  own,  and  liable  to  his  individual  debtor) 
an  executor  might  devise  the  testator's  goods,  or  that  they  would  be  liable  to 
be  seized  under  a  commission  of  bankrupt  against  the  executor.  But  these 
points  we  know  are  untenable;  and  for  this  obvious  reason,  because  they  are 
not  his  goods;  he  is  only  the  distributor  and  dispenser  of  them  for  the  benefit 
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of  tbe  creditor,  the  legmtees,  and  th(B  nett  of  kin  of  testator.  To  permit  him  [  453  ] 
to  dev»e  them;  to  permit  hid  administraior  to  take  them;  to  permit  the  assig- 
nees under  a  commission  against  the  executor,  to  seize  them;  and  to  permit 
the  sheriff,  under  an  execution  issued  against  his  goods,  to  take  them;  would 
be  to  dispose  of  them  for  purpo«es  for  which  he  had  them  not — in  a  way  in 
which  it  cannot,  by  law,  be  intended  ;that  those  purposes  will  be  answered; 
and  it  seems  very  ditficult  to  assign  any  reason  why  the  goods  of  a  testator,  in 
the  hands  of  an  executor,  should  be  privileged  from  a  seizure  by  theCrowny 
in  the  case  of  an  attainder  of  felony,  and  from  a  seizure  by  assignees  under  a 
commission,  and  yet  not  be  privileged  from  b^ing  taken  by  the  sheriff  under  a 
fieri  facias  against  the  executor's  goods. 

Cases  have  been  cited ;  and  it  has  been  argued  (or  the  defendants,  that  to 
this  purpose  is  the  case  in  3  Keb.  839.  Hoyle  ▼.  Lundon.  The  observations 
upon  this  case  are: — First,  That  whatever  was  determined  was  on  a  summa- 
ry motion,  and  by  the  opinion  of  two  judges  only;  and,  secondly.  That  the 
ground  was,  that  the  goods  might  be  the  wife's  own,  by  having  paid  debts  of 
the  former  husband.  Besides,  this  book  does  not  stand  in  the  highest  degree 
of  authority  in  general,  and  we  do  not  think  the  intrinsic  merit  of  the  vepprt 
Itself  of  this  case  will  add  much  to  ils  authority. 

A  question  may  be  put,  How  the  sheriff  is  to  distinguish  between  the  goods 
of  the  executor  and  the  goods  of  the  testator?  But  we  will  meet  the  objection 
in  full  force.  The  sheriff  in  this,  as  in  many  other  cases,  must  a6t  at  his  pe- 
ril: so  say  Dallon,  146.  and  Gilbert,  in  his  Treatise  on  Execution,  p.  21. 
Dalton,  146.  in  inquirinc;  into  the  duty  of  a  sheriff,  where  there  is  a  doubt  res* 
pecting  the  property  of  the  goods  says:  But  the  safest  and  wisest  course  for 
the  sheriff  or  officer,  is,  to  inquiri;,  by  a  jury,  in  whom  the  property  of  the 
goods  is,  or  else  not  to  take  in  execution,  or  not  to  meddle  at  all  with  any  such 
goods  as  shall  iiot  plainly  appear  to  them  to  be  the  proper  goods  of  the  defen^ 
4ianl*,  for  it  seepaeth^  that  the  officer  is  bound  at  his  peril  to  take  knowledge 
whose  the  goods  be,  or  at  least  that  they  be  the  proper  goods  of  the  defendant; 
but  being  found  by  the  jury,  that  exxuseth  the  sheriff.  Gilbert,  SI.  says: 
The  sheriff  is  bound,  at  his  peril,  to  lake  only  the  goods  of  the  defendant;  and 
if  he  doubt  whether  the  goods  shown  him  be  the  defendant's,  he  may  summon 
a  jury  lie  bene  esse,  to  satisfy  himself  whether  the  goods  belong  to  the  defend 
ant  or  not.  This  will  justify  him  in  returning,  that  the  defendant  has  no  goods 
within  his  bailiwick,  and  mitigate  damages  in  an  action  of  trespass,  if  the  goods 
seized  should  not  happen  to  be  the  defendant's.  If  this  would  be  a  sufficient 
answer  in  the  mouth  of  the  sheriff,  what  are  we  to  say  to  cases  of  a  much  more 
aevere  line  of  justice — cases  where  a  sheriff  is  considered  as  a  iorUfeaVfr  by 
relation— cases  of  bankruptcy.  In  the  present  case,  upon  information  given 
to  the  sheriff  that  the  goods  were  the  goods  of  the  testator,  unappropriated  by 
the  executor,  and  on  which  he  had  no  demand,  he  might  have  summoned  a 
jury;  and  had  the  jury  found  them  to  be  the  goods  of  the  testator,  not  of  the 
executors,  he  would  have  been  justified  in  returning  mdla  hona'^ 

But  to  support  what  we  have  now  laid  down  as  law,  it  is  exceedingly  grati- 
fying to  us  to  be  ennabled  to  refer  to  Wentworth's  Office  of  Executors,  pp. 
85,  86, 87, 88,  where  there  is  a  passage  directly  applicable  to  the  point  now  [  453  ] 
before  us: — *'  Whereas,  a  man's  goods  stand  liable  to  the  payment  of  his  debts, 
both  in  his  life-time  and  af^er,  the  goods  which  a  man  hath  as  executor  are 
not  to  be  taken  in  execution  for  his  own  debts,  either  upon  a  recognizance, 
statute,  or  judgment  had  against  him;  and  if  such  an  one  die  indebted,  leave 
ing  to  his  executors  much  goods  which  he  had  as  executor,  these  are  not  as- 
.sets  in  his  hands  liable  to  the  payment  of  his  debts,  biit  only  for  the  payment 
of  the  first  testator's  debts  or  legacies.  Therefore,  a  quo  m%mi»  brought  by 
an  executor,  showing  that  he  was  not  able  to  pay.  the  King's,  debt,  because 
the  defendant  detained  from  him  1001.,  which  he  owed  him  as  executor  to  F. 
S.  was  overthrown;  for  that  it  could  not  be  intended  saith  the  book,  that  the 
Kind's  debt  could  be  satisfied  with  that  which  the  plaintiff  should  recover  and 
receive  as  executor."    And  the  reason  of  this  difference  is  stated  in  p.  88, 
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Tha  ptuaage  in  p.  86,  is  direct,  and  what  the  author  statea  to  be  law  appears 
to  be  rounded  on  passages  in  the  year  books,  in  Plowden  and  Lord  Coke^  and 
uid  appears  to  have  been  adopted  by  the  Lord  Cliief  Baron  Comyns,  in  hia 
Digest,  vol.  i.  259.  (B.  10).  tit.  Administrnfor.  His  worda  are: — "Nor  abal) 
tliey  be  taken  in  execution,  for  the  proper  debt  of  the  executor  or  adminiBtra- 
tor." 

Upon  these  grounds  it  seems  to  us,  that  the  goods  of  the  testator,  upon  the 

&cts  stated  in  this  special  verdict,  v/ere  not  in  Taw  the  goods  of  the  executor, 

liable  to  an  execution  against  him;  but  at  the  lime  when  ihe^rt^cio*  against 

the  goods  ofthe  testator  was  delitrered  to  the  shcritTs,  contioued  and  were  the 

goods  or  the  testator,  liable  to  the  execution  against  his  goodsj  consequentlj, 

that  the  execution  delivered  to  the  sheriffs  against  Ifie  goods  of  the  executoridid 

not  hind  the  goods  in  his  hands  that  remained  unadminislered;  but  when  tbey 

rccfivc'iilho  writ,  to  levy  the  debt  of  the  goods  of  the  testator,  there  were 

goods  ivhich  they  might  have  taken  in  execution  of  that  writ. 

2.  (iun!i  v.  St*i.ses.  T.  T.  1798.  C.  P.  1  B.  &P.a93;  S.  0.  2  Esp.  667. 

B«t  irm         Triivcr  for  goods  bought  by  the  husband  and  wife,  in  right  of  the  wife  asjex- 

Qiccnior     eculrix  uf  her  former  husband,  A.  B,     The  wile  continued  in  possession  of  the 

""a     f  k'  E*>'*''^  afier  the  death  of  her  husband,  and  subsequently  to  her  second  mairi- 

f^»*o°  ai^  "8^  ''"'  ^oodswere  treated  as  her  then  husband's.     The  defendant  took  these 

bis  owDpio  goods  ill  execution,  for  a  debt  of  the  second  husband's.      The  judges,  being  of 

portj,  tbayj  opinion  that  a  devailavU  had  been  committed,  directed  a,  nonsuit.     A  rule  nisi 

amj  b«  lati  had  been  obtained  to  set  ^t  aside.     I'er  Car.      Tho  ground  of  our  decision  is, 

•a  gadsr  aa  (|j^  ^  devaatavil  has  been  committed  by   the  executrix,  who  before  her  morri- 

^■^"J2(n  ago  had  converted  the  goods.     We  allow  that  it  would  be  hard  (asitwasar- 

Mdnidiil    gucd)  if  the  mere  act  of  marriage  had  worked  a  devrutavil;   and  we  do  Dot 

If.  bold  that.     But  when  in  consequence  of  the  marriage  the  effects  were  permit* 

ted  to  come  into  the  hands  of  the  husband  and  to  be  used  by  him,  then  at  least, 

if  not  before,  a  clear  devatlatil  was  committed,  since  that  conduct  amounted  . 

to  aconvarsion  of  the  goods.     We  think  that  where  the  executrix'herself,  or 

her  husband,  have  converted  the  goods,  it  does  not  lie  in  the  mouth  of  either  of 

tbemto  sBjrihat  they  are  not  the  property  of  the  husband,  in  a  case  between 

[  4Si    ]  the  executrix  and  one  of  his  creditors. 

t3lh.  ^lovrritsof  error.     Fide  aide. 

ruvm  XVII    RELATIVE  TO  AN  EXECUTOR  DE  SON  TORT. 

t^-  "•"  (A)  What  shall  constithte. 

■»ii^  '■  P*oGtT  V.  Priest.  M.  T.  1187.  K.  B.  2  T.  R.  97. 

eatsr  da  't  was  contended  that  whether  persons  were  executors  tU  son  tori,  or  not, 

MB  tort,  ii  was  a  point  for  the  jury  to  decide.     But  the  Court  said:  it  is  a  conclusion  o( 

a  point  sr   law ;  whether  the  persons  intermeddled,  or  bad  elTects  belonging  to  the  deceft- 

I««,  and     ged^  i,  n  question  for  tho  jury;  but  when  these  facts  are  established,  the  ro- 

not  rael.       ^^^^  j^  ^  <jueation  of  law. 

Apinoa  2.  Ano.s.  T.  T.  nOl.K.  B.  iSnlk.  313;  S.  C.  7Mod.  31. 

g,,j  1^  Holt,  C.  J.      If  H.  obtained    tho  goods  of  an  intestate  alter  ad  ministration 

eoma  aa  ex  >a  actually  granted,  it  does  not  make  him  executor  of  his  own  wrong;  but  if  ha 

•ooior  da     gets  possession  of  the  goods  before,   though  administration  be  granted    af- 

Ma  tort,  ia  lerwaida,  yet  he  remains_chargeable,as  a  wrongful  executor,  unless  ho  delivers 

mvancli'  th^g^o^s  o^^r  to  the  administrator  before  the  action  is  brought,  and  then  be 

a*b.iak     mayplead  that  he  has  fully  administered;  5  Co.  33.  b.F.  N.   B.  44.      But  if 

iei  tba  ia    be  lakes  on  him  to  act  as  executor,  be  is  chargeable  with  the  event. 

laiiata'i  See  Douff.  166  b.;  1  Show.  24'i;  I  Roll  Abr.918;  3  Satk.  10;  Cro.EIiz. 

coodibs      665;  2T.  11.97;  3T!  R.  587;  2  Stra.  1106;  2  H.  Bl.  18. 

Dbi^ttM-  ^-  ^"""EB  V.  SoMMERSET.  E.  T.  1810.  Ex,  Wightwjck,  16. 

Or  living '        '^^^  question  in  this  case  was,  whether  livinjt  in  the  house,  and  carrying  on 

la  ^         t)*^  trade  of  a  deceased  was  suHicieol  intermeddling  to  make  defendant  execu> 

baate,  and  tor  de  ion  tort,  and,  as  such,  liable  de  bonis   propriii,  notwithstanding  his  wife 

cafTjing  oajiroved  the  will  o/ler  the  action  was  commenced. 

.  PerCw,    Thedefendant  living  in  lbebouse,carryingonlhebusineBsi&th^ 
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lame  manner,  as  in  the  life-time  of  the  deceased,  we  are  of  opinion,  consti-  the  trad*  of 
tutes  a  sufficient  intermeddling  to  charge  him  as  executor  de  son  tor/;  as  to  any  ^^^^^^ 
hardship,  if  he  had  pleaded  plene  adminislravit^  he  would  not  have  been  liable 
for  more  than  the  assets  which  he  had  received, -which  would  have  been  no 
hardship.     The  authorities  to  show  that  this  is  a  sufficient  intermeddling,  are    .    .^e  i 
too  strong  to  be  got  over.  •  J 

4.  Edwards  v.  Harben.  T.  T,  1788.  K.  B.  2  T,  R.  687. 
To  an  action  for  goods  sold  to  the  defendant's  testator,  he  pleaded  ne  unques  g     .^ 
exsctUor;  and  plaintiflT  replied  that  the  defendant  had  goods  and  chattels  of  the  debtor  Be"9 
deceased  in  his  Ijands,  sufficient  to  satisfy  plaintiff's  demand.     An  issue  was  goods  for  a 
joined  thereupon;  it  appeared  that  A.   in  his  life-time  owed  this  debt  to  thevalaabU 
plaintiflT;  that  A.  being  also  indebted  to  the  defendant  for  money  lent,  execu-  conaidero 
ted  a  bill  of  sale  of  the  goods,  furniture,  and  stock  in  his  house,  as  security  for****?'  **?*  ^ 
the  debt  due  to  the  defendant;  and,  upon  the  execution  of  the  bill  of  sale,  pos-  ^^'iJUjgJion 
session  was  delivered  to  the  defendant  by  one  article  in  the  name  of  the  whole,  tilt  death, 
bat  A.  remained  in  possession   until  his  death ;  on  the  day  afler  his  decease,  the  voodoo 
the  defendant  entered  and  took  possession  of  the  effects  specified  in  the  bill  ofl^y  ukiog 
sale,  and  afterwards  sold  the  same.      A.  died  intestate;  and  no  letters  of  ad-*^*  k'^^k*^ 
ministration  were  taken  out  by  the  defendant,  or  by  any  other  person,  before c^'mMoxo* 
the  commencement  of  this  action;  the  question  was,  whether  the   defendant  Qcator  do 
was  entitled  to  retain  the  produce  of  the  said  effects  under  the  bill  of  ^a    ,  orsoo  tort«  if 
whether  the  bill  of  sale  was  void,  as  against  the  creditors  of  A.,  so  as  to  ena-  the  pottea 
ble  them  to  proceed  against  the  defendant  as  executor  de  son  tori,  ?'®°  *^.^* 

•   Per  Cnr.     It  does  not  appear  that  any  other  goods  than  those  mentioned  in  *"r^®"J"*«"* 
the  bill  of  sale  came  to  the   defendant's  hands;  the  bill  of  sale  is  a  general  contract  of 
one  of  all  the  defendant's  furniture  and  stock  in  trade,  no  possession  was  actu-gaio.t 
ally  taken  till  after  the  death  of  A.  previously  to  the  delivery  being  formal,  of 
one  article  in  the  name  of  the  whole.      The  first  question  is,  whether  this  bill 
of  sale  be  void;  and  secondly,  if  so,  whether  the   defendant  by  taking  the 
goods  under  the  bill  of  sale,  has  made  himself  executor  de  son  fori.      As  to 
the  first  question,  we  are  of  opinion  that,  unless  possession  under  a  bill  of  sale 
accompanies  and  follows  the  deed,  it  is  fraudulent  and  void  as  to  creditors.  And 
as  to  the  second  question,  we  must  apply  the  general  rule,  that  every   inter- 
meddling afler  the  death  of  the  party  makes  such  person  an  executor  de  son 
tort.  [  566  I 

*  Paying  the  deceased's  mortgages,  or  other  debts  or  legacies  oat  of  the  asMts;  suing 
for,'  roceiviog  or-releasing  the  debts  due  to  the  estate,  Swiob.  6.  s.  22.  No.  2;  Djor,  105; 
Roll.  Abr.  918;  seizing  a  specific  legacy  withoattho  assent  of  the  lawful  execator,  8  Bac. 
Abr.  21;  Godolph.  91;  entering  on  a  lease  or  term  for  years,  Swinb.  s.  22.  No.  2;  8 
Bac.  Abr.  22;  or  an  estate  per  ou/re  vtf ,  Carth.  166.  (which  is  made  assets  by.  statolo 
29  Car.  2,  c.  3.)  especially  if  he  enter  in  right  of  the  deceased,  and  do  acts  on  the  land 
which  belong  to  the  ofBce  of  an  execator,  as  turning  the  cattle  npon  it;  delivering  to  tho 
widow  more  apparel  than  is  snitable  to  her  rank,  Off.  Ex,  175;  answering  in  the  charac- 
ter of  an  exeeator  to  any  action  brooght  against  him,  or  pleading  any  other  plea  than  ne 
ungues  executor,  3  Bac.  Abr.  21;  Godolph  92.  And  all  other  acts  of  a  similar  patnro, 
however  slight,  2  T.  R.  100;  Dyer,  166.  b;  11  Yin.  Abr.  212;  may  have  the  same  conso- 
quence,  as  in  one  case  merely  taking  a  bible,  and  in  another  a  bedstead,  3  Bac.  Abr.  24; 
Noy,  69;  wer^  held  sufficient,  inasmuch  as  they  are  the  indicia  of  the  person  so  interfer- 
ing being  the  representative  of  the  deceased.  So  if  J.  S.  be  appointed  by  tho  ordinary 
to  collect  the  effects,  and  he  exceed  his  authority  and  .sell  any  of  them,  even  such  as  are  pe- 
rishable, Off.  Ex.  174;  or  if  he  had  the  express  direction  of  the  ordinary  for  such  sale,  tho 
same  being  illegal,  he  becomes  an  exeuutor  de  8on  tort;  Off.  Ex.  175;  11  Vin,  Abr.  209. 
So  where  A.  the  servant  of  B.  sold  goods  of  C.  an  intestate,  both  before  and  after  C. 'a 
death,  in  consequence  of  orders  given  by  him  in  his  life-time,  and  paid  the  money  arising 
from  sneh  |sale  into  the  hands  of  B.;  and  D.  had  also  in  the  capacity' of  a  servant  sold 
other  goods  of  the  intestate,  on  an  action  brought  against  B.  and  D.  as  executors,  for  a  debt 
due  from  the  deceased,  they  not  having  discharged  themselves  by  payment  of  the  money  • 
which  they  had  respectively  received  to  the  rightful  administrator,  at  the  time  when  tho 
action  was  commenced,  or  even  when  they  pleaded,  were  both  adjudged  liable  as  execa- 
tors  of  their  own  wrong;  2  T,  R.  97;  Toller's  Ex.  37,  88. 

t  So  by  Stat.  43  Eliz.  c.  18.  if  administration  by  fraud  be  granted  to  an  insolvent  per- 
son, who  give*  aov  of  the  effects  to  A.,  or  releases  a  debt  doe  from  hina  to  the  intestato 
A'>f  for  so  much,  shall  be  exeeator  de  son  tort;  Vin.  Off.  Ex,  182.  188. 
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S»,  wWk  5.  Cmtls  t.  Elizahtb  ALDRrcH,  kxecutrix  or  Ch&rlu  Auihich  .  E,  T. 
X.Bp|MiBU  1815.  K.  B.  1  Srwk.  N.  P- 37. 

B.  C.  and  To  an  action  BgBinBt  Elizabeih  Aldrich.ai  executrix^  she  pleaded,  lat.  nm 
Mian  and  '"*■''><?*<(  i  ^^-  fX  un^ucf  cxccufirr.  And  upon  ibe  plainiiff''8  proving  that  ehe, 
1).  ilo  ■!  the  defendant,  had  inlermeddled  with  the  eilccli  of  the  deceased,  the  rallowinE 
pioTM  'h«  facta  were  diacluaed;  thai  Charles  Aldrtch  appointed  J.  A.,  J.  D.,  and  J  T. 
will,  *nd  hia  executors;  probate  wub  comnilted  to  J.  A.  As  the  will  vras  proved  by 
■ppaiau  ,  qeuiier  of  the  latter,  J.  A.  suhsequcntly  authorised  D.,  and  the  defeodaDt,  to 
toi»*wto  ■uperintend  the  aflairs  of  Charles  Aldrii^h,  which  they  did.  At  length  J.  A. 
adiiiin  ,  died,  ontl  constituted  the  defendant,  and  W.  A.  and  W.  W.  his  executors; 
iii.-ai  Lt  »i  neitliur  of  the  latter  proved,  therefore  the  former  managed  the  estate  ofChar- 
A  an  I-  les  Aldrictl,  under  the  auihority  of  D,  Per  Le  Diane,  J.  Although  D.  might 
'-"  ^'/n  ^  liable,  having  acled  as  exetuior,  still  aa  he  had  not  proved  the  will, he  could 
V".  |.  ,'[  Dol  appoint  the  defendant  a  lagal  agent. — Verdict  lor  plaintiff. 
« V»  M.  *"'■  Fensinoi  v.  JiRRiTT.  E.  T.  1795.  K.  B.  1  l-^sp.  g.W. 

•  ut'ii  I  A.  B.  la  his  lif»-tinie  woa  the  on ner  of  a  certain  ship,  and  had  f>ccasian  for 

■an  lari  of  sails  for  bar;  ihej  had  been  furnished  by  the  plaiotifT,  who  was  a  sail  maker, 
A.  and  thry  tvere  not  paid  for  at  the  time  of  A.  B.'a  death;  afler  A.    B.'a  de- 

list ■  pet  cense,  thrt  defendant  possessed  himself  of  the  ship,  on  which  he  claimed  a 
"^^  *  lien,  Tba  object  of  this  action  was  to  charge  him  (ot  the  price  of  the  sails, 
— -..r^r  as  executor  de  ton  tort.  It  was  contended  tlial  the  inlerfereQce  by  the  defend- 
ant did  nat  make  him  executor  tie  ton  tort,  beeause  it  was  consistent  with  a  le- 
gal I'ight  of  possession  which  he  claimed.  And  of  4hnt  opinion  tvaa  Lord  Ken- 
joa,  C.  J.,  who  aaid,  that  it  the  dcfendBnt  came  into  the  possession  by  colour  of 
iialm  of'  *  '^?"'  ''''^'  ^^'"'8''  ^''^^  ^<'l^  could  Tt^  be  successfully  made  out,  he  could  not 
riahi  ii      '*"  deemed  an  executor  <U  ton  tori. 

a7i  lUu  ■  1.  Cottle  v.  Aldrich.  T.  T.  I81S.  K.  B.  4  M.  4"  S.  175, 

u  •leeaioi  It  appeared  that  the  defpnilant  had  ia  this  case  acted  under  a  power  of  a(- 
d«MB  tornej  for  one  A.  B.  who  had  been  appointed  an  executor,  and  had  admini»- 
TlsT  1  '*'*^  "''? '^"*""<''* '=''^'""  ""''^•^'l*'*  power.  A.  B.  died.  The  defendant 
-L  I  still  continued  to  act  in  the  admitiistralion  of  such  properly,  consulting  vritb 

I  iiu^od  '*"*  *'"'  ''"''  bti^a  named  a  co-exoculor  with  one  A.  B.  The  jury  were  di- 
«u  u  ihs  reeled  to  consider  whether,  afler  the  death  of  A.  B.  the  defendant  voluntarily 
■(wii  »f  aa  hiterfered  as  acliog  merely  as  an  agent.  A  verdict  was  found  for  the  plaintiff. 
aiMaior,  A  new  trial  was  now  moved  for.  Pr.r  Cur.  We  must  refuse  the  ruls,  dur- 
^  V""|"  ing  the  life  of  A.  B.,  inasmuch  lu  the  defendant  was  acting  under  a  power  of 
u  Mtwa*"'''^''^'  '*■'""  •''■"'  ••''  ■'^'*  ""^  referribte  to  hi*  right;  but  by  the  death  of  A. 
latdsfoa   B.  his  Authority  waa  deleriuined. 

tort  8.  Avo-i.  T.  T.  1701.  K.  B.  7  Mod.  37. 

8*  aftariha  Holt,  C.  J.  If  an  executor  de  aon  tort  delivers  goods  to  the  adipiBistrBtor 
grsM  of  ad  before  action  broUEhl,  he  may  plead  plene  administravit.  But  if  administra- 
iJoa^llMra  ''*"'  **"  ""'  g""""*™!  ""d  then  another  person  takes  the  goods,  he  is  not  there- 
•Muloi  ba  V  ""  executor  de  son  tort.  See  I  Salk.  1 13;  3  Salk.  161 ;  I  Show.  242:  Ld. 
>iiaiM>     Raym.  661;  3  Lev.  34;  Slra.  HOG. 

tor  a  aOB  ■  ^  j^j  oflioal  convened  iha  Inae  ofa  farm,  and  all  ihc  gnrtnr't  tfhtit  and  alt  debts 
"^'  dae  10  him  lo  iraxM,  in  con-ideraiTon  of  a   eerlain    sum  lo  t«  paid  lo  him  by  ana  of  iha 

tramoa  in  iraM.  In  dwpHxa  of  all  ihe  propany,  and  nnl  of  Iha  ptaduca,  lo  [clml.Dne  iha 
trailoa  the  aam  advanead  l>;  hi.i.  in  iha  grnnior,  and  all  othsr  ilie  lrDst»->  demand*  spoo 
him.  and  ihaa  rn  pajr  all  .ach  deliu  u  ware  jnKtIy  dna  from  ih*  gmnior,  aa  ihe  Ku- 
tsai  IB  thair  diaeration  ihogM  Ih.nh  prnper.  Iha  •arplai  io  iia  hoUet,  fi.r  iba  btaitit  of  ika 
Snnlor  *  wifa,  (whaia  properly  the  belh  nf  it  nriginal))'  waa]  *■  a  aepimie  niaislannnra 
for  berinconwiaeticeof  ai^p.u<iiinnbnlffaen  hem,  on  iictoanl  ofhei  botbind'a  ill  aann: 
hold  Ihal  racfa  dead  «>■  not  fraudalant.  or  vnld  u  agninat  eradllort,  tl  appaarTPir  lo  hiva 
baen  made  itnafidc  at  ihn  lima,  and  rhai  all  ihi  erediton  of  Ihe  grantor,  known  at  iba 
lima  had,  upon  applitdlion  lo  Ihelraateei,  racaived  payment  of  their  del>iii;  held  alio,  that 
tba  •rifa  wa*  Tint  liable  ai  eiscutni  de  ton  tori,  oiler  t^a  doalh  of  her  hoihand  iateelata. 
•B  Bcooant  of  bar  poawMion  ofihia  pmpartT  ander  thedaed  of  irnil;  8  T.  R,  821. 

1  So  looking  op  Iha  guodii  directing  t),a  fonaral.  in  >  manner  lanBl.te  to  ibe  eaiata 
»  .  "JJri  ■"  ^'^'J'y'i  '•>•  eipenae.  of  ■ach  fgiurBl  him.elf.  or  oat  of  the  deceaMd'i 
airaeU,CW.E..I74;8winb.  8.  a.  K;  No.  1  8  Bl,  Com.  607;  11  Vin.  Ahr.  207;  H»rT»oa 
T.  Kowlay.  *  Vm,  jan.  316;  Biakiaf  an  invsntoiy  of  bis  preptrtj,  Swiab.  ibid;  adrsiw 


£X£CUTORS>  ^.^Jbii  qfficHng  oikin.  «0t 

(B)   Ge5BBAL  NATtTRB  OF   HIS  fllTUATIOIT.  [  458   ] 

Iff.  Has  no  inUrett  in  the  property.^    2d/y.  In  gtntroi  cannoi  reiain.         Ab  tzMw 
Curtis  t.  V»rnon.  E.  T.  1790.  K.  B.  3  T.  K.  587.  aft.  Ex.  2  H.  BI.26.  S«  ^^^^^^ 
P.  Prince  r.  Rowson.  K.  B.  1  Mod.  208;  S.  C.  2 id.  52.  **n**|l?*^* 

The  defendant  pleaded,  1st.  Ne  unques  executor;  2dly,  Plene  administra- ^tJIkcilM 
▼it;  3dl/,  That  the  deceased  died  intestate,  and  that  he  never  was  executor  ^f  hit  ewa 
save  ol  his  own  wrong;  and  that,  afler  the  action  brought,  he  deliTeced  over  d«bt;  aad 
all  the  efibcts  to  the  administratrix.  4th,  That  the  administratrix,  after  the  ^  ^**  ^^ 
action  brought,  assented  to  his  retaining  for  ai>ond  debt  from  the  intestate.  ^^^1^^ 
Demurrer  to  the  two  last  pleas.  iwtat  to*I 

Per  Cur.     It  is  dear  from  all  the  authorities,  that  an  executor  de  son  tortf  tulasr  ef 
cannot  purge  his  tortious  act  after  an  action  is  brought  against  him,  by  delir-  hii  own 
ering  over  the  goods  of  which  he  has  taken  possession  to  the  rightful  admin-  dtbt»  givMi 
istrator,  though  he  may  discharge  himself  by  delivering  them  over  prefHmj  *oSi^^'j^- 
the  commencement  of  the  action.    The  fourth  plea  is  also  bad,  because  an  ex-  [lii^^r*'? 
ecutor  de  son  tort  cannoC  retain  in  satisfaction  of  his  own  debt,  as  that  would  eseeator  d« 
not  only  enable  him  to  take  advantage  of  his  own  wrong,  but  would  occasion  mb  torti 
a  contention  among  the  creditors  to  take  possession  of  the  intestate's  eflectssiMd  bj  a 
without  any  authority  in  law.  cie4iiof,  » 

Sdly.  How  far  his  acts  affedothen,  ^^^''^ 

1.  Parker  v.  Kett.  E.  1. 1700.  K.  B.  12  Mod.  472;  S.  C.  1  LdRaym.  661.  tor*Leti!ia 
Per  Cur,    If  an  executor  de  son  tort  does  lawful  acts  with  tho  effects,  as  brooght.* 

paying  of  debts  in  their  degrees,  it  shall  not  alter  the  property  against  the  law- An  •!•«« 
ful executor,  who  shall  not  avoid  that  payment;  and  though  it  is  an  act  done*®'  de  aoa 
by  one  that  has  no  right,  yet  he  is  not  quit  against  the  rightful  executor,  for  he  ^^'h,  ^^^ 
may  maintain  trover  against  him.     But  what  shall  he  recover  in  damage  ?  ^,^- Jf 
Only  for  so  much  as  he  has  misapplied,  and  all  that  he  has  well  applied  shall  Beu»  wbtdi 
be  abated  in  damages.     And  what  is  the  reason  of  this?     Why,  becauM  the  shall  be  ■■ 
meddling  with  the  goods  is  that  which  gives  the  creditor  notice  who  is  execu-  bia^iag  ■■ 
tor,  and  bound  to  pay  the  debts;  and  the  creditor  is  not  bound  to  inquire  ii^o*^!fY^ 
the  executor's  title,  if  there  be  a  colour  and  appearance  of  it;  it  suffices  if  an^J^^    ^j^ 
executor  do  son  tort  gets  300/.  of  the  testator's  goods,  and  pays  it  duly  to  a  tmtatm  mm 
just  creditor;  then  the  lawful  executor,  in  our  opinion,  shall  not  even  maintain  Shan,  ha  is 
trover  against  the  wrongful  executor,  becase  it  is  a  good  payment,  and  nopre-jwtitied  ia 
judice  to  the  executor..    See  3  T.  R.  590;  2  T.  R.  100;  3  Cro.  665.  5!C!'#^ 

2.  MouxTFORo  V.  GiBsox.  H,  T.  1804.  K.  B.  4  East,  441;  S.  C.  1  Smith's  J^JUll 

Rep.  129.  r  469  1 

In  trover  for  a  quantity  of  iron,  it  appeared  that  the  goods  in  question  had  Batagiag|« 
been  originally  sold  by  the  defendant  to  the  intestate;  that  on  his  death,  they  Mt  of 
not  having  been  paid  for,  on  application  to  the  intestate's  widow  for  that  pur-  wroag,  ia 
pose,  she  delivered  them  back  to  the  defendant  in  satisfaction  of  his  demand.  |*fc»»^ 
No  other  acts  were  stated  to  have  been  done  by  the  widow,  to  show  that  she  JJUJJ^^'gf 
had  before  taken  upon  herself  to  act  as  executrix.     A  verdict  was  entered  for  {^^ilS^ 


ing  monej  to  pay  bis  debu  or  logaeiot;  8  Bae.  Abr.  22;  Godol|»h,  92;  fooding  bii  oattio, 
repairing  hie  hoaiei,  proTiding  neeeiiariea  for  hia  children,  Swinb.  ibid;  do  not  neks  a 
part  J  an  etecotor  de  eon  tort,  for  theae  are  olfieea  merely  of  kindnma  and  eharity. 

And  although  a  party  may  be  execntor  de  eon  tort  of  a  term  actaally  tziating,  and  is 
that  caae  cannot  enlarge  hia  estate  by  cUiming  in  fee,  yet  if  he  enter  generally  on  ]aad#» 
of  which  there  is  no  term  in  being,  he  cannot  qnalify  his  wrong  by  expreiuy  elaimiag  only  a 
particular  estate,  bat  most  be  a  disseisor  in  fee*  and  not  an  exeeoior  de  eon  tortx  8  Bao. 
Abr.  28.  24;  Mayor  of  Norwich  t.  Johnson,  8  Lot.  86;  8.  C.  8  Mod.  90;  8  Show.  487} 
Toll.  Ex.  89. 

*  An  executor  de  eon  tort  baa  no  interest  whatoTor  ia  the  property,  and  therefore  eaa 
roain^in  no  action  in  right  of  the  decease^;  H  Via.  Abr.  216;  12  Mod.  471;  2  Bl  CSm. 
607. 

i  Nor  shall  he  retain  for  his  own  debt  eren  a^inat  a  creditor  of  inferior  degree;  8  Bas. 
Abr.  26.  There  is  indeed,  one  exception  to  this  rule;  a  party  who  by  stat  48  Eliz. «.  8; 
see  Com.  Dig.  Administration,  id.  8-  Off.  Ex.  182.  188;  2  JI.'B,  26.  in  sole;  ttecomee  ea 
execntor  de  eon  tort,  in  consequence  of  a  gift  to  him  of  the  inteatate'e  etfects  by  aa  admi- 
nistrator, who  has  obuined  the  grant  frandnlently,  ia  by  the  express  pro? isioa  of  that  aet 
allowed  to  retoin;  bat  in  all  other  inataaees  an  ezeeator  de  eon  tort  ia  eseladed  frsM  this 
adTantage. 

VOL.  IX.  8$ 


.  1 


sac  EXECUTORS,  fitc— Pe  ion  T<ni. 

•d,  will  not  the  plaintfflT.  It  was  now  moved  to  set  it  aside.  In  support  of  the  rale  two 
t»^«*«"<**points  were  taken:  Ist.  That  any  act  of  intermeddling  by  a  stranger  with  the 
astato,  to  ®^®^*®  ^^*"  intestate,  by  which  he  assumes  a  disposing  power  over  them,  will 
wham  ho  make  the  party  an  executor  de  son  tort.  2dly,  That  a  payment  of  a  just  debt 
1^  trani  to  a  creditor  of  the  intestate  in  the  due  course  of  administration,  by  one  who 
ferred  the  was  executrix  de  son  tort,  would  be  good  against  the  lawful  administrator,  and 
propertj.io  pould  not  be  recovered  back  by  him. 

Gi^deb!^  ^^^  P^  ^^^'     ^^®"  '^ '®  ^^^^  ^^^^  generally  that  payments  made  in  the 

Any  richt  ^^^  course  of  administration  by  one  who  is  executor  de  son  tort  are  good,  that 
to  roiaia  it  "Mist  be  understood  of  cases  where  such  payments  were  made  by.  one  who  is 
at  a||«inst  proved  to  have  been  acting,  at  the  time  in  the  character  of  executor,  and  not  of 
*•  rightfol  a  mere  solitary  act  of  wrong  m  the  very  instance  complained  of,  bygone  taking 
thC-****^*  upon  himseU^to  band  over  the  goods  of  an  intestate  to  a  creditor.  An  act, 
—  '  '-  '  thef€fbif^  may  be  well  sufficient  (o  charge  the  party  himself  as  executor  de 
Tbesraot  son  tort,  which  would  not  be  sufficient  to  justify  a  wrong-doer,  claiming  title 
•rietienof"°^^'  it.  Here  no  possession  of  the  intestate's  goods  was  proved  in  the  wid- 
sdflahiistra  ow  belore  moment  of  delivery.  For  nught  appears,  there  might  have  been  no 
tioo  to  aa  other  act  of  her  intermeddling  or  assuming  to  act  as  executrix.  Then,  without 
oxeeator  da  ^uy  antecedent  possession  proved,  could  she,  by  the  mere  act  of  seizing  the 
■h^in'*  1  g°^^^>  S*^®  *^  *^®  creditor  all  the  effect  of  a  delivery  by  the  legal  administra- 
ize  bis  pro  ^^^^  We  find  no  principal  nor  authority  in  the  law  which  will  warrant  that. 
TiODfl  acca;  4thly»  Effect  of  grant  of  letters  of  administration. 

irtharafore'   1.  Whitehead  v.  Sampson.  M.  T.  1679.   C.  P.  Freem.  Rep.  265.  S.  P. 
■abaabaaa  Watson  y.  Harrison.  H.  T.  1680.  C.  P.  Freem.  Rep.  633. 

noncad,  az  Executor  of  his  own  wrong  pleaded  plene  administravit,  and  then  took  let- 
ton  tort  ^^^  of  administration,  and  then  pleaded  puis  darrien  continuance  retainer,  to 
Ukaaoutad^^^i^/  a  debt  of  a  higher  nature  due  to  himself.  Per  Ellis,  J.  If  he  had  ta- 
miniatra  ken  administration  aAcf  the  suit  began,  and  before  the  plea  pleaded,  he  might 
tion  aAar  have  pleaded  a  retainer;  but  not  if  he  takes  administration  after  he  hath  plea- 
aaitandba  ^^^  g^^  gj^  337;  1  Roll.  923;  and  see  further,  Vaughan  v.  Browne,  2 
£|^av  '  ®*''*-  ^'06;*  Curtis  V.  Vernon,  3  T.  R.  687;  S  B.  Sc  B.  10;  2  Bac.  Abr. 
ptaad  a  r«  391 .  Executors,  B.  3;  6  T.  R.  650.  651. 

taiaar  toaa2.  Ptne  v.  Woolland.  T.  T.  1690.  K.  B.  2  Vent.  180.  S.  P.  Williambor 
tiafy  hia  v.  Norwich.  1  Sty.  337.  S.  P.  Vaughan  v.  Browne.  K.  B.  2  Sty.  1 106; 

•^»  *?b|  S .  C.  And.  328. 

A  Ah'  Administration  was  committed  to  an  executor  de  son  tort,  and  although  com* 

raU  holds  '"*'*®^  *^  ^'™  pendente  lite,  the  Court  held  he  was  warranted  in  retaining  his 
aUjio'  tha'  ^^J^  debt,  on  the  same  principle  of  necessity  on  which  such  right  of  executors 
admiDbtra  is  in  general  founded;  namely,  to  avoid  the  inconvenience  and  absurdity  of  a 
tioaiacom  payty's  institQting  a  suit  against  himself.  See  2  H.  11.  26.  argdo;  Com.  Dig. 
miued  to     Administration.  C.  3. 

toTitn'**"    .  3.  Whitehall  v.  Squire.  E.  T.  1690.  K.  B.  1  Salk.  296. 

Bat' if  A;  ^"  ^^  action  of  trover  by  the  plaintiff,  as  administrator  oi  J.  M,,  for  a  gcld- 
dispoaa  of  ^^Si  ^^  ^^^  guilty  pleaded,  the  jury  found  a  special  verdict,  viz.  that  J.  M.  was 
an  intea  possessed  of  the  gelding,  and  put  him  to  the  defendant  to  pasture,  and  died  in- 
ute'tgoodt testate;  that  before  administration  granted,  the  plaintiff  desired  defendant  to 
to  B.  for  the  bury  J.  M.  decently,  who  accordingly  buried  him,  and  laid  out  23i.  therein; 
Sf  ihe'fttna  thereupon  the  plaintiff  agreed  that  the  defendant  should  have  the  horse  in 
ral,  and  af  P?*^  of  satisfaction  of  funeral  charges,  and  for  13/.  residue  thereof,  gave  him 
tarwardd  ^ia  note.  Afterwards  the  plaintiH  took  out  administration,  and  now  brought 
lake  admi  trover  for  the  horse.     And  Hoh,  C.  J.,  was  of  opinion  that  the  action  will  lie, 

■iatration    for  that  the  defendant  was  a  tort  executor,  and  the  plaintiff's  consent  when  he  had 

It  haa  been  .  .  • 

*  In  this  ease  A.,  entitled  to  administration,  was  opposed  in  the  Ecclesiastical  Coart, 
and  pendente  lite,  being  sncd  aa  ezecntor  in  the  Coart  of  K.  B. ,  pleaded  a  retainer  for  a 
^ebt  doe  to  himself,  to  which  the  plaintifT  replied  that  defendant  was  executor  <fe  son  tort, 
-Defendants'  rejoined  that  letters  of  administration  had  been  granted  to  him  pvis  darrien 
eontinuanee.     On  demnrrerer  the  pica  was  allowed. 

1  So  if  A.  be  'ordered  by  B.  to  sell  the  effects  of  the  intestate,  and  P.  afterwards  take 
admioiatratioB,  A.,  to  an  action  brought  against  him  by  a  creditor,  may  plead  plent  nd' 
minutravit,  and  shall  ba  discharged  on  this  evidence;  Cro.  Car.  88« 


EXECUTORS,  Sfc— Remedies  against.  305 

nothing  to  do  would  not  alter  the  case;  (or  if  he  had  then  released,  yet  he  might  heMbtthftll 
have  taken  administration  and  brought  an  action  afterwards;  but  Dolben  and  "** *'*7*  ^ 
E/re,  J*  contra,  and  the  defendant  had  judgment.  an  action  dr 

(C)    As   TO    AX    EXECUTOR   OF,    AND    EXECUTORS    DE   SOW    TORT   OF.*  attinat  B. 

(D)  Remedies  AGAINST.  lor  the 

\st.  Parties  to  aciion,'\  goodi. 

2(1.  Farm  of  action.  [  461  ] 

I.  Anon.  H.  T.   1699.  K.  B.   li  Mod.  441.  A  righifd 

Per  Hoh,-C.  J.     Though  an  executor  de  son  tort  pays  debts  duly  with  the  *"*"^'. 
assets  that  come  into  his  hands,  yet  the  righllul  executor  shall  maintain  tres- "jJi^i^** 
pass  against  him;  indeed,  he  may  give  such  payment  in  mitigation  of  daraa- paw  againit 
ges,  but  the  right  of  the  action  and  verdict  shall  go  against  him,  the  eieca 

See  3  T.  R.  690;  2  T.  R.  100;  2  Blac.  Com.  507,508.  tor  de  aoa 

2,  Mayor  OF  Norwich  v.  Johnson.  M.  T.   1681.    C.  P.  3  Lev.  35;  S.  C.  *2'^ 

3  Mod.  90;  1  Show.  242 ;  2  id.  457;  Comb.  7.  ciSo"rdewn 

In  this  case  an  action  was  successfully  supported  against  an  executor  de  son  tort  of  a 
iorl  of  a  term,  in  respect  of  the  commission  of  wa&tc  by  him  on  the  demised  torm,  may 
tenements,  ba  voed  for 

3,  Padget,  and  another,  v.  Priest,  and  another.    M.  T.   1787.   K,  B.  2^?**V?" 

T.R.9r.  himon^L 

A  rule  was  obtained  to  show  cause  why  a  new  trial  should  not  be  granted,  aemised 
in  an  action  for  goods  sold  and  delivered,  against  the-defendants  as  executors;  pre iiiiflQa4 
to  which  they   had  severally  pleaded  ne  unques  executor,  and  plene  anminis- Bat  to 
travit.   It  appeared  (hat  the  plaintiff  had  proved  the  delivery  of  the  goods,  and  char^ge  aa 
likewise  that  a  few  days  previous  to  his  death,  the  intestate  sent  to  A.,  his  brew-  «"««^or4a 
er,  desiring  him  to  send  a  man  to  take  charge  of  the  cellar  and  beer;  and  <J6- mu8t*haV6 
fdndaste^MtB., his  servant,  the  other  defendant,  who  sold  beer  before  and  af^cr  money  or 
the  testator's  death,  and  paid  into  A. 's  hands  the  produce.     Administration  af- effects  of 
terwards  being  granted  to  one  C.,he  brought  an  action  against  the  defendants,  the  deceaa 
who  paid  a  sniall  sum  into  court,  and  C.  obtained  a  verdict.  The  question  now  •*  ■*  '^ 
was,  whether  the  defendants  were  executors  de  son  tort.  tJofTbroU.! 

The  Court  said,  tho  plaintifi'  finds  the  defendants  selling  his  property,  and, 
as  he  had  no  means  of  knowing  whether  they  were  wrongful  executors,  he 
looked  upon  them  from  their  acts  in  the  character  of  rightfiil  executors, 
therefore  brought  this  action  against  them  as  executors;  he  proved  effects  of~  " 
the  intestate  in  their  hands;  that  they  sold  them  after  the  intestate's  death; 
and  that,  at  the  time  when  this  action  was  commenced,  the  defendants  had 
money  of  the  intestate's  in  their  hands.  Now,  slighter  circumstances  than 
these  will  make  an  executor  de  son  tort.  If,  however,  previously  to  action 
brought,  they  had  paid  the  money  over  to  the  righful  administrator,  that  would 
have  been  a  good  defence,  because  then  they  could  have  applied  the  money 
properly. 

*  By  the  statate  30  Car.  2.  c  7.  made  perpeteal  by  the  atatote  4  and  6  W.  and  If.  c. 
24.  the  executor  of  an  execntor  in  his  own  wrong  is  chargeable  on  a  devastavit  by  his  ti>f- 
tator,  in  the  same  manner  as  snch  testator  woald  have  been  if  living;  vide  Com.  Dig.  Ad-  ' 
ministration,  1.  3.  Bat  it  seems  that  an  executor  de  son  tort  of  an  execntor  de  son  tori 
h  not  liable  for  a  devastavit  committed  by  such  first  execntor,  either  at  common  law  or 
by  either  of  two  last  mentioned  statates;  Com.  Dig.  Administration,  1.  8;  Andr.  252;  8 
Bae.  Abr.  100.  in  note. 

t  If  there  be  also  a  lawful  executor,  they  may  be  joined  in  an  action  by  a  creditor,  or 
aaed  severally;  Off.  Ejl.  178.  but  it  is  otherwise  if  there  be  a  lawful  administrator;  he  can- 
not be  so  joined  with  an  execntor  de  son  tort\  Off.  Ex.  178. 

X  If- a  creditor  take  oat  administration,  he  may  recover  his  debt  against  him  who  before 
the  grant  was  executor  de  son  tort,  as  well  as  the  goods  of  the  intestate  taken  or  converted 
previously  to  the  same.  Com.  Dig.  Administrator;  S  Sir.  384;  and  if  s:  pevson  act  under  a 
power  of  attorney,  from  one  of  several  executors  who  has  proved  the ^will,  although  he 
cannot  be  charged  as  executor  de  son  tort  during  the  life  of  such  executor;  yet  if  he  con- 
tinue to  act  after  the  death  of  such  executor,  he  may  be  charged  as  executor  de  son  tort, 
though  he  act  under  the  advice  of  another  of  the  executors  who  has  not  proved  the  will; 
Cottle  V.  Aldrich,  ante,  p.  457. 

^  And  if  an  executor  be  guilty  of  waste,  or  any  other  species  of  devastavit,  or  plead 
ne  unques  executor,  and  i^  be  found  against  him»  he  shall  be  charged  as  another  executor 
dthsnis  propriisi  Off.  Ex;  157. 


90i  EXTENT. 

X^^'i  Sd.  FUadingt. 

^T^u      T     J      ^^TMOAY  ▼.  YouNO.  T.  T.  1683-4.  K.  B.  2  Show.  372, 

lort  MBiiot     .  .    ^•^f  ®"  ^^°^  against  the  executrix  of  J.  Y.     Plea,  that  she  was  «  ad- 

^foad  m      mtoiBtratrix'*  and  not "  executrix^"  et  hoc  paratus  verificare,   un<?e  petit  judi- 

Abatomenl  cium  quod  billa  cassetor.     Demurrer  thereto,  assigning  for  cause  that  she  had 

that  tb*  if  not  traversed,  that  she  had  not  administered  as  executor. 

i£rJl'?^   t^79^'     "^^  P'®*  is  good  without  such  a  traverse;  but  it  cannot  be 

•xmuu     P*®*^^  ^y^  *"  executor  in  liis  own  wrong.     Judgment  for  the  plaintiff. 

See  6  Mod.  145;  Cro.  Eliz.  102;  Freem.  265;  1  Roll.  Abr.  923;  1  Keb. 
»5;  Sid.  76;  2  Stra.  1106;  Vent.  180;  Andr.  328;  Carth.  104;  1  Mod.  239: 
Ba,  Enl.  805;  Cro.  Jac.  15;  Sid.  301 ;  3  T.  R.  589;  Stiles,  337. 

^VttUtOVn  Contract.     See  tit.  CorUraci. 
Ci:mtt0rs  BrbtSr.     See.  tit.   Devite. 
Ci:emi)lf{lCat(0n.     See  tit.  Fatent. 
^VtmpUon^     See  Partiadar  Beads . 

.  *J^t^^-     See  anie^  tit.  EccU$ia9iical  Penons.  vol.  viii.  p.  519.  and  smf. 
tit.  Vmtor.  ^         *  '^' 

Vvtitnt     See  tit.  Ouilayny, 

S^fle.     See  tit.   TramparlaHon. 

SVPtnttB'     See  tit.  FFUnesna. 

mVPtnt^B  OC  lPrO0etttt(Ott.     See  tit.  tndicimenl. 

mVP^XUMOU  Ut(a  Xntportatfon*    See  PaWtcuZar  BeaJi. 

VVpVtBB  amUmpUtr^.     See  tit.  Conirad. 

«Ftmt,  CWrttB  Ott 

I.  RELATIVE  TO  THEIR  ORIGIN  AND  GENERAL  NATURE. 
f  463  I    ^  p.  466.  ^ 

II  RELATIVE  TO  THE  DIFFERENT  SPECIES  OF. 

(A)  Extents  in  chief,  p.  469. 
f  B) AID,  p.  469. 

(C)   DlSTINCTI^rr  BETWEEN  THEM,  p.  469. 

HI.  RELATIVE  TO  AN  EXTENT  IN  A  FOREIGN  COUNTRY 

f.  470.  ' 

CERtIiN  cases     ^°   ISSUING   AN   EXTENT  IN 

(A)  Commission  to  pind  debts. 

turo  of,  P-  473.    4th.  Judge',  amhority  for,  p.  473.    6th.  Notice  to  defend- 
snt,  p.  473. 

(B)  In<iuisition  on  the  commission. 

tlt^  ^'\  What  debts  may  be  found  under  the  commissioo,  p.  475.  4th,  As 
to  the  writ  of  mehus  inquirendum,  p.  477. 

V.  RELA-nVE   TO^gSUII^d  A  SCIRE  FACIAS  TO  JUSTIJT 

^.  t-.?'.'*?'*"' »°  "  '*"•  fbipping  or  fending  ont  the  native  commodities  of  Eoffland  iiitA  oth 

KiB| or  th«  nbieet.  For  the  fonner.  it  »  an  .neieat  prerog.iiTe  writ  for  ohtaS.1»/ltk! 
w"  ?f  »ff«''-"/-"y  «"••.•'•"!«»«>  toih,  Kb.,  o'r  fordo:. ntaqLt^Tkir^ 
wnt  of  •ziept.  or  <fi«m  clatuit  extremum.      For  tie  laHer.  it  k  .  writ  ian^    .rtk/j.^ 

wT'J^ariU  ^hXl  lllTr' ;?••""  ^i*"*  "»"»•  ••  '^^  *»««»«•  •»'»  forthe  bone^  of 
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(A)  When  HSCBssARy,  p.  47*7 . 

(B)  Nature  and  form  op,  p.  478.  [  ^^  ] 
j{C)  Teste  of,  p.  478. 

(D)  Returns  to,  p,  478. 

(E)  Rule  to  appear  to,  p.  478. 

(F)  Rule  to  plead,  p.  478, 

(G)  Time  of  pleaping  to,  p.  479. 

VI.  RELATIVE  TO  EXTENTS  IN  CHIEF. 
(A)  Different  species  of. 
Ist.  In  the  first  and  second  degrees,  Sfc,  p.  479.     2d.  Diem  clausit  eztrd' 
mnm,  p.  479. 

(B)   As  TO  AN  IMMEDIATE  EXTENT  IN  THE  FIRST  DEGREE. 

IsC.  Affidavit  for. 

1.  Must  state  the  nature  of  the  debt,  p.  479.  2.  Must  state  the  danger  of 
its  being  lost,  p.  480.  3.  Before  whom  sworn,  p.  480.  4.  Application  to  set 
aside,  p.  48 1 .  x^ 

2d.  Fiat,  p.  481 .    3d.  Time  of  issuing  and  teste  of,  p.  481.     4th.  Out  of  ^/^ 
what  court  it  issues,  p.  484.     5th.  Form  of,  p.  484.     6th.  Return  of.  L  ^^  1 

1 .  In  general,  p.  484.     2.  Effect  of  death  of  one  of  defendants,  p.  48& 

7th.  As  to  several  writs  of,  running  at  the  same  or  different  tiroes,^  4^'^ 
8th.  Sheriff's  duty  under  the  extent. 

1.  As  to  the  body. 

(o)  In  general,  p.  485.  {b)  Ae  to  whether  defendant  canftQ  dbcharged 
out  of  custody,  p .  486 . 

3.  In  taking  the  inquisition, 

(o)  Impannelling  the  jury,  p.  488.  (6)  Summoning  witoessea,  p.  48SL 
{e)  Notice  of  executing,  p.  488.     (d)  Objects  of  Inquiry. 

(a  1)  Lands. 

(a  2)  What  lands,  p.  489.     (b  2)  From  what  time  bound. 

(o  3)  By  records,  p;  491.  (6  3)  By  bonds  made  like  records,  p.  49f^ 
{c9)  By  other  bonds  and  specialties,  p.- 491.  (d3)  By  statute  debtd^ p.  49T^ 
(/  3)  By  simple  contract  debts,  p.  495. 

(c  2)  How  far  affected  by  alienations,  or  other  disposals  of  property,  )|.495.. 

(6  1)  Chattels  personal. 

(a  2)  Where  stranger  claims  a  property  in  the  goods. 

(o  3)  In  general,  p.  497.  (6  3)  As  assignee  in  trust  for  creditors,  p.  4fZ* 
'  (e  3)  As  pawnee,  bailee,  demisee,  4rc.  p.  497.     (d  3)  As  assignee  of  ban^ 

rapt,  p.  498.  t  dtia  t 

(c  2)  Wher0  stranger  claims  interest  without  property,  p.  498-     (d  i)  Pri-    L  ^^  I 
ority  of  writs* 

(a  3)  As  regards  crown  process,  p.  499.  (6  3)  As  regards  prerogatiT%  mod 
common  proces^^  499. 

(e  1)  Debts,  ctedits,  and  specialties,  p.  507. 

(e)  Form  of. 

(d  1)  Money,  p.  511. 

3.  In  seizing  the  property,  p.  511.     4.  In  returning  the  writ,  p.  5 12. 

lOth.  Rule  to  appear  and  claim,  p.  512.  1 1th.  Proceedings  to  try  validity 
ef  writ. 

1 .  Motions  to  set  aside. 

(a)  Grounds  of,  p.  513      (6)  When  and  how  made,  p.  514.     (e)  By  whom 
the  motion  may  be  made,  p.  515.     (d)  Notice  of,'p.  516.     (e)Where  the  on-     . 
ly  remedy,  p.  516-    (/)  Consequence  of  Crown  officer's  absence  when  mo- 
tion heard,  p.  516.     (g)  As  to  quashing  an  inquisition  in  part,  p.  516. 

2.  Petition  of  right,  p.  517.     3.  Montrans  de  droit,  p.  517.     4.  Traverse  ^  ..^  « 
of  office .  L  ^^  J 

(o)  Entering  appearance  and  claim,  p.  517.  (b)  Payment  of  money  into 
court,  p.  519.     (c)  Rule  to  plead,  p.  519.     (d)  Pleas  to. 

(a  1)  In  denial,  or  diseharge  of  the  debt,  p.  519.  (b  1)  By  atratt([ers 
cJaimiog  the  property,  p.  619.    {el)  Different  speciea  o£ 
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'  (a  2)  In  general,  p.  519.  (6  9)  Limitations,  statute  of,  p.  520.  (c  S)  Set- 
off, p.  520.  (d  2)  Bankruptcy,  p.  520.  (c  2)  Solvit  post  diem,  p.  520.  ij^) 
Frauds,  statute  of,  p.  520.  (^2)  Release,  p.  520,  (A  2)  As  to  pleading 
several  pleas,  p.  520. 

(e)  Demurrers  and  estoppels,  p.  521.  (/)  Rule  to  reply  or  join  in  demur- 
rer, p.  521.  (s;)  Replications  and  other  pleadings,  subsequent  to  the  trayerse, 
p.  521.  (h)  Waiving  plea,  replication,  or  demurrer,  p.  521.  (t)  abatement 
by  death  of  extendee,  p.  522.  (j)  Jury  process,  p.  522.  (Jc)  Trial,  p.  522. 
({)  Witnesses,  p.  523.  (m)  Verdict,  p.  523.  (n)  Motion*  in  arrest  of  judg- 
ment, p.  523,     (o)  Motions  for  new  trial,  p.  524.     (p)  Judgment. 

(a  1)  Uule  for,  p.  524.  (6  1)  For  crown,  p.  524.  (c  1)  For  defendant, 
p.  525. 

{q)  Costs,  p.  525.     (r)  Execution,  p.  525.     (s)  Error,  p.  526.     (0  As  to 
a  restitution  of  property,  p.  526. 
[46i]  I2th.  Venditioni  exponas,  p.  526.     13th.  Poundage. 

1 .  In  general,  p.  5«'8.  2.  By  whom  and  out  of  what  payable,  p.  52tt, 
3.  How  apportioned  between  diflTerent  sheriffs,  p.  531. 

(C)  As  TO  AN  EXTENT  IN  THE  SECOND  OR  ANT  SUBSEQUENT  DEGREE. 

%  7st.  Mode  of  reckoning  decrees,  p.  532.  '2d.  Mode  of  obtaining,  p.  532. 

5d.  Form  of,  p.  532.  4th.  Proceedings  under,  p.  532.  5th.  Priority  be- 
iween^  snd  extents  in  aid,  p.  533. 

.     (D)   As   TO   THE    WRIT   OF   DIEM  CLAUSIT   EXTREMUM. 

Ist.  Nature  and  form  of,  p.  533.  2d.  When  it  may  be  resorted  to,  p.  533. 
Sd.  Mode  of  obtaining,  p.  533.  4th.  Teste  of,  p.  533.  5lh.  Sheriff's  duty 
tinder,  p.  534. 

(E)  Contribution  between  debtors,  p.  534* 

(F)  Liability  op  shebf^Jj  p.  534. 

{G)   ReMEDT   of   XriB    EXTENDEE    AGAINST   THE    rROSECUTOR    OF     TBI 
EXTENT,   p.    635. 

VII.  RELATIVE  TO  EXTENTS  IN  AID. 

(A)  Nature  and  origin  of,  p.  535. 

!B)  Preliminary  steps  to  issuing  extents  in  aid,  p.  536. 
C)  Who  may  issue,  p.  537. 

(D)  For  what  debts  it  mat  be  issued,  p.  541. 

(E)  Affidavit  for. 

1.  Must  state  that  the  debt  is  due  to  crown  from  its  debtor,  p.  542.  S.  Must 
«tate  that  the  debt  is  due  to  the  crown  debtor,  and  likely  to  be  lost,  p.  542. 
^.  Must  state  that  debt  to  crown  debtor  was  originally  a  debt  due  to  him,  and 
lias  not  been  otherwise  put  in  suit,  p.  542.  4.  Must  state  that  the  prosecutor 
was' less  able  to  pay  the  king,  p.  543« 

(F)  Fiat,  p.  543. 

(G)  Form  of;  and  what  mat  be  taken  under,  p.  543. 
(H)  Motions  and  pleadings,  costs  and  poundage,  p.  544. 

1.  RELATIVE  TO  THEIR  ORIGIN  AND  GENEIAL  NATURE.* 

*  By  the  commoD  law,  after  jndgment  in  an  action  of  debtbroogbt  against  an  heir  npon 
^he  obligation  of  \m  ancestor,  a  writ  of  extendi  fatia$  might  be  sued  out,  antler  wbieh 
alf  the  lands  descended  were  delivered  to  the  recoverer  upon  a  reasonable  extent  (t.  e.  ap- 
praisement), to  hold  as  his  freehold,  nntil  the  debt  shoold  be  satbfied  oat  of  the  profits  of 
the  lands.  Several  proviaionH  were  made  m  the  right  of  Edw.  1.  and  his  grandson,  for  the 
yarpose  of  secoring  punctual lity  in  the  observance  of  commercial  engagements,  the  moat  cT- 
Scacioos  of  whieh  was  the  stat.  27  Ed.  3  c.  9.  whereby  process  is  given  to  merchants  of 
of  the  staple  against  tho  body,  lands,  and  goods  of  the  cnnosor  of  a  statate-staple  in  one 
writ;  2  William's Sannd.  70.  This  process,  as  it  contained  the  extending  (apprai'ing) 
elanse,  was  also  denominated  an  extendi  facias  ^  or  extent.  Henry  VIII.  obtained  an  in- 
direct, thoogh  in  his  hands  a  very  available,  interest  in  the  possessions  of  the  secnlar  clergy» 
by  assuming  the  then  undefined  character  of  supreme  head  of  the  church.  Having  aAer- 
wards  acquired  the  absolute  disposal  of  the  property  of  the  monastic  establishmenis  of  the 
eoofltry,  by  extorted  surrenders,  or  by  direct  (see  27  H.  8.  c.  28;  81  H.  8.  c.  IS;  82  id. 
e.  20.)  spoliation,  this  prince  neit  turned  hu  eyes  for  further  supplies  towards  the  lay  pos- 
MMioBs  of  his  sabjeets.  From  tho  same  parliament  which  inflicted  the  penalty  of  death 
(84  It  85  H.  8.  e,  1.)  npon  thoM  wb«  riioold  pre««b,  tMeb«  or  mtiBltin  any  thing  «OBtfa* 
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II.    RELATIVE  TO  THE  DIFFERENT  SPECIES  OP. 

(A)  Extents  in  chief.* 

(B)    ExTBFfTl    IN    AID  +  f    469  1 

Rkx  t.  Larking.  M.  T.  1820.  Ex.  8  Price,  685.  The  object 

From  the  facts  disclosed  in  this  case,  the  proposition  in  the  margiji  is  clear- ?^  •^'•■^ 
ly  deyeloped.     The  object  sought  lo  be  attained  by  the  different  writs  will  be-  j,"n,|I.^ 
come  howeTer,  more  apparent,  upon  a  perusal  of  the  different  points  as  they  ^-  notieetf. 
stand  abridged  under  this  title,  and  from  attention  to  the  conflicting  interests  ^ide  aate. 
of  tho  diilerent  processes,  at  the  suit  of  his  Majesty  and  a  crown  debtor,  when-  When  aned 
ever  they  happen  to  have  come  in  collision.  •"*  ^^  *^* 

(C)  Distinction  between  thest.  th"c   wb 

~"^~""~""~~'^~'^~~~~'~~"'"  debtor.  th« 

III.  RELATIVE  TO  AN  EXTENT  IN  A  FOREIGN  COUNTRY.!  Kins  ii  the 

IV.  PRELIMINARY    STEPS   TO    ISSUING    AN    EXTENT   INreelpUia 

CERTAIN  CASES.  tiff;  bat. 

ry  to  the  KiDg*i  instroclioM  or  declaraiioos  made,  or  to  be  made,  two  aeta  of  a  veiy  peeal-  ^hea  eaod 
iar  eomplexioQ  were  obtained.     By  one  of  these  ihe  King  was  abaoluiely  diacharged  from  ^^^  "^^  ^^ 
the  payment  of  all  debts  which  he  bad  inrurred  daring  the  two  preceding  years.     Theoth-  hen^nt  of 
•r  eontaina  seToral  provisions  for  the  more  rigoroos  exacting  of  debts  dne  to  the  Crowi^.     It  |^*  CrowB 
is  npoo  the  latter  act  (33  H.  8.  c.  39.)  that  the  proceedings  which  form  *he  sobject  of  the  debtor's 
present  title  are  immediately  founded.    .Amongst  th;  numeroas  provisions  of  this  statute,  ??r'^7*^** 
it  is  enacted,  sec,  56.  that  every  suit  which  hereafter  shall   be  taken  of  any  debt,  &e.  to  tiiag  » 
the  King  in  the  several  offices,  and  courts  of  his  Exchequer,  &c,  shall  be  made  in  every  of  merely  tte 
the  said  several  offices  and  courts,  under  the  several  seals  of  the  said  several  tourt,  by  ca*  numiMl 
pias  extendi  facias t  subpcena  attachments,  and  proclamations  of  allegiance,  if  need.  &e.  V*^*'^^''* 
From  these  three  sources,  the  prerogative  writ  of  extent  appears  to  take  its  origin;  Man- 
ning's Ex.  Pr.  3.  4,  5. 

By  the  treaty  of  Union,  between  England  and  Scotland,  the  revenue  laws  of  the  former 
country  were  extended  to  the  latter;  and,  instead  of  the  Scoititih  Court  of  Exchequer,  a  new 
Court  of  Exchequer  was  instituted.     In  this  new  Court,  the  form?«  of  recognizsnces,  &e.  for  -    ^ 

the  King's  debt,  &c.  were  ordered  to  be  regulated  according  to  the  forms  of  England,  and 
the  meaning  of  the  statute  of  Uonry,  introducing  the  extent  of  the  Crown,    &c.     Real  es-  . 
tates  in  Scotland  are,  however,  at  the  same  time,  declared  unaflTecied,  otherwise  than  such 
real  estate  nmy  be  subject  by  the  laws  of  Scotand  to  the  debts  of  the  Crown;  Bell's  Coram, 
of  ^Scottish  law»  vol.  ii.  p.  41.  6ih  edit. 

*  An  extent  in  chief  is  an  adverse  proceeding  by  the  King  for  the  recovery  of  his  own 
debt;  2Tidd'sPr.  1090. 

t  Upon  the  principle  that  the  Crown  is  entitled  not  only  to  the  goods,  chattels,  and  landi, 
of  its  debtor,  but  also  lo  the  debts  of  its  debtor,  the  Crown  may  sue  out  an  extent,  not  only 
against  iis  immediate  debtor,  but  according  to  the  present  practice,  against  its  debtor  to  tho 
fourth  degree.     An  extent  is  sued  out  against  the  Crown's  immediate  debtor;  on  that  ex- 
tent an  inquisition  is  held,  under  which,  debts  due  to  ihe  Crown  debtor  are  foand  and  seiz- 
ed into  the  Crown's  hands.     A  second  extent  then  issues,  on  finding  sgninst  the  debtor  lo 
the  Crown  debtor;  under  which  second  extent  also  an  inquisition  is  taken  by  which  tho 
deblfl  due  to  that  debtor  are  found  and  seized  into  the  Crown's  hands.     A  third  extent  then 
iasaof  against  the  party  so  found  to  be  a  debtor  by  the  preceding  inquisition;  and  so  on  to 
the  fourth  degree.     Now  It  is  necensary    to  observe,  that  all  these  extents,    even   to  the 
fourth  degree,  are  properly  extents  in  chief,  if  they  be   really  adverse  extents  sued  out  by 
the  Crown  for  the  recovermg  of  ilie  Crown's  debt,  thou«;l»nll  of  ihcm,  exci'pt  ihc  first  against 
tho  Crown's  immediate  dehor,  arc  sometimes  miscalled  extents  in  aid.     On  the  other  haiid, 
extents  in  aid  have  sometimes  as  orruneouxly  been  ronfined  in  their  meaning  in  those  extents 
merely  which  are  sued  out   by  the  Crown  ngiiiiisl  the  surety  of  ihe  principal  debtor  lo  the 
Crown;  1  Anst.  1G6;  B.ic.  Ahr.  lit.  Exocurion;   West  on  KxtcMit.",  p.  11;  t5.  C.     There  is  a 
diffcreocebetween  these  writs  apparent  on  tho  rccorri,  wliicii  is  this;  before  an  extent  can  issue 
Against  the  debtor  of  the  Crown  debtor,  an  extent,  as  has  been  before  mentioned,  must  issue  a- 
gainst  the  debtor  to  tho  Crown;  fyr  it  is  by  that  extent,  and  the  inquisition  taken  under  it,  alone, 
that  the  debt  due  to  the  Oown  debtor  is  seized  into  tlie  Crown's  hands,  and  becomes  a  debt 
due  to  the  Crown.     Now,  where  tho  exient  in  the  second  (!e;;rce  is  an  extent  in  chief,  the 
first  extent  against  (he  Crown's  immediate  debtor  is  an  adverse  extent,  and  directs  the  sher- 
iff  to  take  **  the  Crown  debtor,  his  goods  and  cliattel.s,  lands  and  tenements,  debts,  credits, 
specialties,  and  sums  of  money,  in  wiio:>Q  hinds  soever  the  same  may  ho."     But,  on  un  ex- 
tent in  aid,  the  Crown  debtor  procures  the  first- extent  lo  issue  against  himself,  and,  not  be- 
ing an  adverse  process,  but  merely  f»r  ihc  purpose  of  seizing  ihc  debts  duo  to  himself  into 
t'le  Crown's  hands,  that  he  may  sue  out  an  extent  in  aid  fur  ihoso  debt?,    it  docs  not  direct 
the  sheriff  to  seize  "his  own  bod\',  goods  and  chattels,  lands  and  tenements,"  but  omits 
those  words,  and  directs  the  sheriff  to  seize  merely  '*  his  debts,  credits,  speciilties,  and  sums 
of  money,"  m  whose  soever  hands  they  may  be;   West  on  Extents,  p.  15. 

t  This  prerogative  process  cannot  be  had  recourse  to  in  a  foreign  country  belonging  to  bif 
majesty,  unlof s  tlie  laws  there  allow  it;  Chitty's  Pror.  Cr,  34. 


908  fiXTENl*.— Cfontmufftcm  on. 

(A)   CoMMISSIOIf   TO   FIND   DBBTf.* 

l8t,   OfiU  Origin, 
f  4*0  ]  Rex  V.  Knight.  T.  T.  1732.  Ex.  Bunb.  318. 

Af  f  tiM        l^he  counsel  in  this  case,  in  arguing  Chat  a  commission  to  find  debts  ought 
^'"  .*r  *  BQt  to  hare  issued  in  the  case  before  the  court,  said :  besides,  commissions  them- 
Ji  ini"**"  wives  are  but  of  late  invention,  and  there  is  no  instance  where  they  have  is- 
4«bit,foiM  ^^  ^  ^  ^'"^  of  this  nature.! 
4oBbt«K  2(1.    When  nece$9ary. 

•■tfc  U  Rex  V.  Vaijb.  H,  T.  1719.  Ex.  MS.  West  on  Extents,  p.  323;  S.  C. 

Bunb.  58;  S.  C.  2  Bro.  P.  C.  375. 
)  471  1  C  and  P.  were  appointed  receivers  general  of  revenues  of  excise  under 
It  bat  be«a  hand  and^al  of  commissioners  of  excise.  P.  agreed  with  A.  B.  to  employ 
shows  that  |^^  ^^  ^j^  banker,  or  cashier,  and,  according  to  this  agreement,  A.  B.  and 
jl^,  iw.  t^  defeadant,  as  his  surety,  entered  into  a  bond  to  the  King  in  the  penalty  of 
'  if  ia  MDsrsl  40,0001,  8ohend*  eidem  Domino  Regi  hered*  vel  wcceasoribus  suis,  with  condi- 
aecsmrjr  tion  reciting  the  aforesaid  agreement,  that  A.  B.  should  duly  account  for  and 
whore  a  p^y  aS  monies  by  him  received  on  account  of  his  Majesty's  revenues  of  ex* 
^^  **!?*  ^**^'  ^'  ^^  ^^®  private  account  of  P.  A.  B.  failed,  and  a  scire  facias  issued 
Whstaro  <^>^^^  defendant  upon  this  bond;  he  prayed  oyer  of  bond  and  condition,  and 
flttch,  if  M  pleided  performance.  There  was  a  replication,  in  which  the  breach  of  the 
▼arB«d  by  coridition  was  assigned  thus:  that,  on  such  a  day,  A.  B.  and  others  by  hia 
the  rales  privity,  had  and  received  of  P.,  at  that  time  receiver  general,  his  clerks  or  a- 
"»£•■•"*  tentSj  several  sums  of  money  and  bills  of  exchange,  touching  the  revenues 
•epTwherf  ^^  ^^^  condition  mentioned,  or  some  of  them  belonging  to  the  King,  and  that 
eertaia  ^X  virtue  thereof  he  had  received  several  sums  of  money,  in  the  whole  amouo- 
debuare  ting  to  13,000/,,  which  he  did  not  pay  or  satisfy  adcocding  to  the  condition  of 
created  ao  the  said  bond.  The  defendant  replied,  that  he  paid  13,000/.  to  Courade  de 
^y  •*■*■*•»  Gols  by  order  of  P.  To  this  there  was  a  rejoinder.  The  defendant  demnr- 
88  i.8t    ^^^'        ^®  Court  decided  that  the  bond,  though  made  successoribvts^  was  good 

*  Itwoald  be  contrary  to  the  first  principles  oflnw  and  jostico  to  issue  process  of  execu- 
tion before  it  U  asceriained  what  debt  is  due  to  the  Crown,  and  such  debt  become  a  debt  on 
record.  It  may.  therefore,  be  laid  down  as  a  general  rule,  tliat,  till  tlie  debt,  not  being  per 
se  of  record,  be  ascertained,  and  become  a  record,  by  a  commission  and  proceeding  tbereoa, 
the  Grown  is  not  entitled  to  process  of  execution,  unless  in  cases  of  danger  or  insolveneVr 
when  an  immediate  extent  may  be  issued,  subject  to  the  rules  which  will  be  mentioned.  Toe 
Crown  has  do  election  on  this  subject;  it  is  bound  strictly  by  this  principle;  Cbitty's  Pr. 
265. 

t  But  there  is  an  instance  of  it  (Trcmaine*s  Pleas  of  the  Crown^  p.  600.)  in  print  as  ear- 
ly as  the  la  Car.  2.;  Hard.  227.  And,  as  early  as  the  statute  of  (10  Ed.  1.)  tBere  is  an  en- 
aistment  that  commissioners,  shall  be  appointed  to  inquire  of  the  King's  debts,  and  to  record 
them.  And  the  whole  proceeding  directed  by  this  enactment  is  precisely  the  same  as  that 
at  the  present  day,  except  that,  by  that  ^actment,  the  debtor  was  to  be  aummooed  by  Um 
sheriff;  at  tbe  present  day  he  is  not  summoned. 

t  C.  39.  s.  50.  It  is  enacted,  '*  That  all  obligations  and  specialties  which  shall  be  made 
for  any  cause  or  causes  touching,  or  in  anywise  concerning,  the  King's  most  Royal  MajeaCy, 
or  his  heirs,  or  te  his  or  their  use.  commodity,  or  behoof,  shall  be  made  to  his  Highness  and 
to  his  heirs.  Kings,  in  his  or  their  name  or  names,  by  these  words,  Domino  Regi^  and  to  none 
other  person  or  persons,  to  his  use,  and  to  be  paid  to  his  Highness  by  these,  sol?end'  eidem 
Domino  Regi,  hered*  vel  executoribus  6ui«,  with  other  words  used  and  accustomed  in  common 
obligations;  and  that  all  such  obligations  and  specialties  so  to  be  mado  shali  be  good  and 
effectual  in  the  law  to  all  purposes  and  intents,  and  shall  be  of  the  same  nature,  kind,  quality^ 
force,  and  effect,  to  all  intents  and  purposes  an  the  writings  obligatory  taken  and  acknowled- 
ged according  to  the  statute  af  the  staple  at  Westminster  had^  at  any  time  before  the  mak- 
ing of  that  act,  been  taken,  used,  exercised  and  executed  against  any  lay  person."  Tim 
statute,  it  will  be  remarked,  gives  the  effect  of  records  to  those  bonds  only  which  are  mad* 
for  any  cauMC  concerning  the  King,  and  in  the  form  therein  prescribed;  and  it  is  thereibra 
doubtful,  whether  an  obligation  to  the  King,  not  saying  *  hsred'  vel  executoribus  auis,  is 
within  the  statute;  Moore,  193;  1  Anderson,  129;  Com.  Dig.  Debt.  9.  It  is,  however  held,, 
that  a  bond  to  tlie  King  to  be  paid  "  to  his  heirs  or  successors,"  or  conditioned  '*  to  accoont 
Ibr  monies  received  either  on  account  of  the  excise,  or  on  the  private  account  of  the  obligee,*' 
or  with  a  condition  for  causes  touching  the  Kin^r,  without  showing  by  wKat  particular  auiboc- 
ity,  or  officer  of  the  Crown,  it  was  taken,  b  within  tbe  statute;  Bunb.  58;  2  Brown.  Pari.  Ca- 
•ea,  575;  Lill.  Ent.  423;  West's  Appendix.  323.  Ad  whore  the  bond  is  within  the  aUtota» 
the  remedy  by  extent  is  given  to  the  ^ing,  though  the  bond  be  not  made  to  him,  bat  to  m<- 
olfaerfor  hisast;  4  T.  R.  413,  414.  atat.  Hen.  8;  1  Cbalmer'a  Coll.  Op.  859* 
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within  33  H.  8;  that  it  was  sufficient  that  the  bond  was  made  Ihmvni  RegU    [  472  ] 

lor  a  cause  or  causes  touching  or  concerning  the  King's  Majesty;  and  that  it 

was  not  necessary  to  appear  by  what  particular  authority  or  officer  of  the  Crown 

the  bond  was  taken;  that,  though  that  part  of  the  condition  which  required  the 

accounting  for  and  payment  of  the  money  received  on  P.'s  own  account  was 

not  legal;*  yet^  the  other  being  lawful  on  which  the  breach  was  assigned^  the 

King  might  have  judgment  thereon. 

2.  RocKE  V.  Dayrell.  M.  T.  1791.  K.  B.  4  T.  R.  402. 

Per  Ashhurst,  J.     As  to  the  effect  of  the  statute  33  H.  8.  c.  39.,  it  is  im-  And  where 
possible  to  have  a  more  direct  authority  for  the  restriction  on  the  King's  pre-*^*^^^ 
rogative  than  that  in  7  Rep.  1 9.  b.  where  it  is  said  that  the  "  Court  hath  given  ^atni"  ,*th8 
a  benefit  and  advantage  to  the  King;  1.  In  making  every  bond  made  to  the  remedy  by 
King  in  nature  of  a  statute  staple;  2.  In  giving  remedy  to  the  King  himself,  extent  it 
for  obligat  ions  made  to  others  for  his  use;  3.  To  recover  costs  and-  damages;  fsiven  to 
4.  In  suing  of  execution  for  all  his  debts;  5.  In  charging  the  issue  in  tail,  and  the|King, 
the  heir  who  hath  the  land  of  the  gifl  of  his  ancestor;  and  therefore  it  was  the  u    j*?* 
intent  of  the  act  to  gratify  the  subject,  that,  where  a  new  provision  was  made  ^^^^  ^^ 
for  the  levying  of  the  King's  debt  in  a  more  speedy  and  beneficial  manner  him,  bat 
than  the  King  had  before^  the  subject  would  also  have  some  new  benefit  which  made  to  hw 
he  had  not  before.  M«'t 

3d.  General  nature  o/.  J     4tk.  Ju(Jge^s  authorUy  far. 
Rex  v.  Thompson.  M.  T.  1816.  Ex.  3  Price,  278. 

A  rule  had  been  obtained  to  set  aside  a  writ  of  scire  facias  issued  on  an  ex* 
tent,  it  appearing  that  the  warrant  for  the  commission  to  find  debts  had  not 
been  indorsed  by  a  baron,  nor  the  warrant  for  the  extent  on  which  the  writ  of 
scire  facias  was  founded.     It  was  argued  that  that  was  always  considered  a    l  ^'^^  I 
mere  formality,  and  that  they  were  all  indovsed  when  the  inquisition  came  back,  '^'"^  ^^e\ 
and  that  it  might  be  done  at  any  time.     The  Court  held  that  they  must  make  £2cho 
the  rule  absolute.     Wood,  Baron,  said,  had  it  been  an  omission  of  mine,  it  qner's  or 
would  have  been  another  thing,  but  no  application  was  ever  made  to  me.     I  Baron'*  aa 
was  applied  to  for  my  ficU  for  an  extent  in  aid,  which  I  refused*  but  on  no  other 

^  Query,  whether  abend  to  the  King,  with  condition  to  answer  and  pay  the  revenues  of 
the  Duchy  of  Cornwall  to  the.  Prince,  is  within  this  statute. 

f  Debts  due  from  tax  collectors  have  in  certain  cases  the  effect  of  debts  of  recordi  it  being 
enacted  by  the  stat.  43  Geo.  3.  c.  99.  s.  41.,  that  whenever  any  money  of  the  duties  therein 
mentioned  shall  be  detained  in  t!>e  hands  of  any  collector,  and  the  same  or  any  part  thereof  - 
cannot  be  recovered  by,  or  under  the  warrant  or  authority  of,  the  respective  commissioners, 
or  the  said  respective  commissioners  shall  neglect-  to  issue  such  a  warrant,  then  such  part 
thereof  which  cannot  be  so  recovered,  which  ^hall  have  arisen  from  the  said  duties,  shall  be 
recoverable  as  a  debt  upon  record  to  the  King's  Majesty,  his  heirs  and  successors,  with  all 
costs  and  charges  attending  the  same.  With  respect,  however,  to  simple  contract  debts  tod 
bonds,  and  other  specialties,  not  within  the8iat.33  Hen.  8., the  first  step  towards  rendering  such 
debts  and  bonds  records,  on  which  an  extent  may  be  issued,  is  the  issuing  a  commission, 
which  seems  to  be  necessary,  as  well  by  the  equity  of  the  statute  of  Westminster,  13  Ed.  1., 
as  by  express  authority,  Cro.  Jac.  569;  Brown  Pr.  Ex.  364i  under  which  an  inquisition  is 
held  to  find  the  debt,  and  when  returned,  such  inquisition  becomes  matter  of  record;  see 
We«;t  on  Extent,  c.  4. 

If  A.  the  judgment  creditor  were  attainted,  Co.  Ent.  439.  443.  530;  Brownlow,  228; 
Brown.  P.  £.  449;  2  Leon.  S3,  pi,  39;  or  found  .to  be  felo  de  se.  Brown.  P.  £.  451;  Rast« 
Ent.  609;  Brownl.  228.  273;  Dougl.  454.  or  outlawed,  2  Lutw.  1513;  Hard.  176;  2  Vent. 
279.  282;  Cartb.  442.  no  commission  would  be  necessary.  In  all  these  coses,  however,  if 
the  judgment  against  B.  were  recovered  in  any  other  court,  it  seems  necessary  to  remove  the 
record  into  the  exchequer  by  certiotari;  Brown.  P.  E.  449.  455.  Where  tno  rights  of  the 
party  attainted,  outlawed,  or  felo  de  se,  do  not  appear  of  record,  a  commission  issues;  Rast. 
Ent.  609.  So  to  entitle  the  crown  tu  lands  by  extent;  Co.  Ent.  405;  12  East,  96;  5  Price, 
217;  Manning's  Ex.  Pr.  p.  13. 

X  The  commission  is  issued  by  the  clerk  in  court  of  the  Crown,  and  is  directed  to  two  com 
missioners,  whom  it  empowers  to  inquire,  as  well  on  the  oaths  of  good  and  lawful  men,  &c. 
as  by  the  testimony  on  oath  of  an);  othei  credible  persons  (and,  as  some  of  the  precedents 
run,  "by  all  other  ways,  means,  and  methods  whatsoever"),  whether  the  defendant  be  not 
indebted  to  his  Majesty  in  any  and  what  sums  of  money,  and  to  return  the  inquisition  taken 
thereon,  at  the  return  of  the  comminsion;  and  it  commands  the  sheriff  also,  in  his  character 
of  sheriff,  to  cause  a  jury  to  attend  before  tbe  commissioners,  and  it  empowers  the  commis- 
sioners to  summon  these  witnesses,  and  it  concludes  "  by  warrant  indorsed,  and  by  the  "  ba^ 
roQs;"  West  on  Extent,  p,  22. 

VOL.  IX.  39 
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iktniif  is     ocbasion.     If  we  were  to  suffer  this  sort  of  proceeding,  the  consequence  would 
n«cOTuir7    i,©^  tfjaj  commissions  to  find  debts  might  in  all  cases  be  sued  out,  without  going 

IL  comS.  ^^^^^^  *  baron.— Rule  absolute. 

,j^j^»  5th.  JVbftcc  to  defendant.'^ 

(B).  Inqi/isition  on  the  commission. 
[474  ]  IsL  Musi  he  openly  taken. 

The  inquisl  Rex  v.  Bullet.  T.  T.  1727.  Ex.  Burb,  2S3. 

tion  miMt  The  statute  1  H.  8.  c.  8.  a.  2.  enacts,  that  every  escheator  and  commissioD- 
»•  opealj  ^  jjIj^ii  g^  -jj  convenient  and  open  places,  according  to  the  statutes  theretofore 
made.  And  that  the  said  escheators  and  commissioners  shall  suffer  eve- 
ry person  to  give  evidence  openly  in  their  presence,  to  such  inquest  as  shall 
be  taken  before  any  of  them,  upon  pain  of  40/.  Upon  this  provision,  which 
seems  to  be  confirmatory  of  the  common  law,  it  may  be  considered  (hat  the  in- 
quisition is  irregular,  if  secretly  and  clandestinely  taken,  and  that  on  (he  (ak- 
wig  of  the  inquisition  on  the  extent,  a  stranger  has  a  right  to  prove  his  proper- 
ty in  the  goods  seized;  Bunb.  233;  sed  vide  3  Price,  454  As  to  the  testi- 
mony of  the  claimant  himself;   1  Fonb.  160;  6  Bac.  Abr,  129,  130. 

2ndly.  Must  be  precise  and  decisive . 

I.  Rex  v.  Sherwood.  M   T.  1816.  E.x.  3  Price,  269. 

l^nibjeet     -^o  inquisition  found  that  money  arising  from  the  effects  of  A^  B.  had  been 

matter  of    placed  in  the  hands  of  C.  D.,  a  banker,  as  the  property  of  A.  B.  by  E.  F.  and 

the  fiading  G.  H.,  his  assignees,  under  a  commission  since  superseded,  but  that  A.  B. 

t^^oM  be    ^iis  ijien  indebted  to  C.   D.  in  a  larger  amount  than  the  money  so  placed  in 

e^  I  **ed    ^'^  hands  which  still  remained  owing,  unless  C.  D.  had  a  right  to  retain  the 

wiUi  eomr  s<^°^  towards  discharging  the  said  debt.     The  object  of  the  present  appHca- 

^egfee  of'    tion  to  the  Court  was  to  set  it  aside;  and  it  was  urged,  in  sapport  of  such  ap- 

kqpil  form  plication, 'that  the  sheriff*  had  no*  right  to  find  special  matters,  and  then  to  raise 

lOtf  certiin  questions  of  law  on  them,  which  prevented  his  returning  the  simple  fact;  that 

*7*  on  the  face  of  this  inqaisition  there  was  nothing  definitively  returned  on  which 

an  issue  could  be  taken,  or  which^  if  tried,  would  decide  the  case,  but  a  pentrc 

de  novo  must  be  awarded,  so  that  the  finding  would  be  altogether  nugatory. 

It  is  not  found  as  a  fact,  that  the  money  is  due,  and  owing  to  A.  B.,  nor  to 

whom  else;  and  in  truth,  it  w^as  the  property  of  the  assignees;  nor  coufd  A. 

B.  maintain  any  action  for  it  till  some  assent  should  be  given  to  the  conversion 

of  the  property;  and  what  defence  could    C.  D.  set  up  against  the  assignees?^ 

He  is  to  account  with  them,  not  with  the  bankrupt;  or  is  he  to  be  liable  to  two 

actions?     A.  B.  might  maintain  trover  against  the  assignces- 

Per  Cur.  We  must  say  that  this  inquisition  is  urgumentative  throughout^ 
aqd  states  that  which  is  rather  the  evidence  from  which  the  jury  should  have 
drawn  a  conclusion.  The  distinction  is  minute,  but  we  give  no  opinion  on 
what  the  finding  ought  to  have  been,  whether  hs  a  debt,  or  money  of  A.  B.*s 
IB  C.  D.'s  hands,  but  it  should  have  been  in  terms,  so  that  it  might  have  been 

*  The  "warrant  indorsed*'  at  the  coDclusion  of  the  cemmission' is  an  intiarscment  of  his 
name  on  the  commission  by  a  bnron  or  ihe  Chancellor  of  the  Exchequer*  and  is  the  fiat  or 
authority  for  its  issuing.  But  in  practice  the  commission  is  not  taken  to  the  baron  to  be  in- 
dorsed till  after  the  inquisition  had  been  taken  on  it;  ihe  commis.-^ion  is  then  taken  to  him  for 
his  indorsement,  and  the  extent  and  affidavit  for  his  fiat  at  the  snmc  time.  It  is  tested  in  the 
name  of  tlie  Chief  Baron,  and  signed  by  the  King's  remembrancer,  and  sealed  with  the  Ex- 
chequer's seal.  It  may  be  issued  and  tested  in  the  vacation,  but  must  bo  rclumable  in  term; 
West,  22. 

t  No  notice  is  given  to  the  defendant  of  the  execution  of  this  commbsion;  and  the  usual, 
if  not  universal,  practice  is,  to  adduce  no  evidence  of  the  debt  before  the  jury,  except  the  affi- 
davit, which  is  prepared  for  the  purpose  of  obtaining  the  immediate  extent.  On  this  affid»> 
vit,  and  thi»  affidavit  alone,  usually,  if  not  universally,  the  jury  find  the  debt.  This  is  a  prac- 
tice, it  is  apprehended,  which  no  lapse  of  time  can  legalize.  And  afiiUavil  can  in  no  case  be 
legal  evidence  before  a  jury,  and  the  commissioners  are  by  the  terms  of  the  commission  di- 
rected to  inquire  merely  through  the  medium  of  a  jtiry.  It  is  observable,  too,  that  by  the 
Stat.  1  Hen.  S.  c.  h'.  s.  3.,  it  is  cnaclcd  that  every  ftbchealor  nnd  commissioner  shall  sit  in 
convenient  and  open  places,  according  to  the  statutes  lieroloforo  made,  and  that  the  said 
•scbeatora  and  commissioners  shall  sufter  every  person  to  give  evidence  opcnlv  in  iheir  pre- 
tence, to  such  inquest  &s  shall  b^  takea  before  any^of  them,  upon>ain  of  4Ul.;  West,  22,  23. 
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traversed.     The  objection  taken  ia  short,  and  we  fear  plain.    Nothing  is  found 
charging  a  debt,  so  that  it  might  be  denied.     It  must  be  set  aside. 

2.  Rex  v.  FuANKLm.  E.  T,  1818.  Ex.  5  Price,  614.  [  475  1 

An  inquisition  found,  the  Crown  debtor  indebted  in  a  sum  certain  for  dutiett|Tho'  it  ap 
&c.,  due  between  two  given  periods.  On  the  trial  of  a  traverse  of  the  Crown's  P®*'*  *® 
debt  modo  et  forma,  it  Was  proved  that  the  debtor  was  indebted  at  the  time  o^5*^l!?** 
the  inquisition  in  a  different  sum,   for  duties  accruing  for  a  different  period,  ^^at  an  is 
This,  it  was  contended,  was  a  fatal  variance,  and  entitled  defendant  to  judg-  qnisitiptt  or 
ment.  comraittida 

Sedper  Cur,  (ahsente  Wood,  B.)     We  think  this  rule  ought  to  be  discharg-  <o  fioddebtf 
ed.     The  real  and  substantial  averment  is,  thai  at  the  time  of  the   inquisition  HJ^^  ■*'*• 
there  was  a  debt  due  to  the  Crown.     That  was  the  only  ([ucstion  that  was  ne- [^^ Pj^J|^|j| 
cessary  to  be  tried  on  this  issue,   and  on  the  evidence  ii^iven,   there  certainly  e^j  k,  the 
could  be  no  doubt  that  there  was  a  debt  due  to  the  Crown,  from  the  prosecu-  Crown  at 
tor  of  this  extent  at  that  time.     The  traverse,  though  extending  to  "  in  man- the  lime  ef 
ner  and  form,"  &c.  could  only  be  available  by  bringing  into  question  the  exis-l^*"*?f  \***  , 
tence  of  an  actual  debt,   and  it  has  been  well  put  that  if  a  special  verdict  had  ^^^l^^'JJ^"  * 
been  found  in  the  terms  of  the  report,  there  must  have  been  judgment  given  ^iii^^gt  do 
for  the 'Crown.  ticing  the 

Sdltj.    What  debts  may  be  found  under  the  commission,  amoeot  of 

1.    Rex  v.  Wilton.  *E.  T.  1816.  Ex.  2  Prico,368.  the  debt. 

The  question  in  this  case  was,  whether  a  debt  due  to  the  Crown  for  duties  *^*^i    ,[1^ 
payable  in  respect  of  post  horses,  income  tax,  stage  coaches,  and  assessed  tax-  ^^  ^^  aeern 
es,  was  a  debt  of  such  a  nature  as  to  entitle  the  Crown's  debtor  to  an  extent  in  ing. 
aid  against  his  own  debtor.  All  debts 

Thomson,  C.  B   said:  we  can  find  no  instance  of  an  extent  having  cvecbeen  m*y  *>«  P"> 
issued,  founded  on  debts  of  such  a  nature  as  those  on  which  this  writ  has  been  *J^  under^ 
obtained,  and  the  prodigious  inconvenience  that  would  follow,  from  permitting  gj^n*  whkk 
this  process  to  be  issued  by  persons  indebted  to  the  Crown,  in  the  way  in  which  ^0^]^  be 
this  person  is,  so  as  to  give  such  debtors  to  the   Crown   an  undue  preference,  the  sobjeet 
inclines  us  to  be  of  opinion  that  the  present  case  is  not  one  in  which  we  ought  of  ao  action 
to  permit  the  Crown  process  to  be  used.     This  is  nqt  the  case  of  a  person  in- ■jB^iwt  the 
debted  to  the  Crown,  under  circumstances  which  form  the  usual  foundation  ^^^^  ^^JL 
extents  in  aid,  but  the  only  ground  in  this  instance  is  an  ordinary  debt  due  to  ^^j^^  ^^  ^ 
the  Crown,  of  small  amount,  arising  from  certain  current  duties  being  unpaid ;  mnbjecti* 
so  that  if  this  were  permitted,  almost  any  person   whatever,  who  should  be  in  bat  a  debt 
any  manner  indebted  to  the  Crown  (as  almost  every  individual  is  at  all  times  ^nsing  eat 
for  taxes  of  some  description),  and  that  to  the  smallest  amount,  would  be  en-*^^"*  "^"^ 
titled  to  the  benefit  of  this  extraordinary  proceeding,  and  in  cases  of  insolven- ^^^*° 
cy  would  gain  a  priority  over  the  other  creditors  of  the   debtor,  for  any  debt,  ^oald  not 
however  large,  though  their  own  debt  to  the  Crown  should  not  exceed  four  or  evenbefore 
five  pounds.     To  give  an  instance  of  an  extreme  case,  every  beneficed  clcr-  the  late  it§ 
gyman  vrould  be  entitled  to  this  process  at  any  time  against  his  debtor,  be-  *"**«»  ""P 
cause  the  beneficed  clergy  are  at  all  times  of  the  year  indebted  to  the  Crown,  PJJ^^  ^^i 
in  respect  of  their  tenths,  though   not  amounting  perhaps  to  more  than  40a.  a   r  ^-yg  -i 
year  in  the  whole.     Such  a  doctrine  could  not  but  be  pregnant  with  the  most  ^^ ^  ^^^ 
mischievous  consequences.  ezteot 

2.  Rex  v.  Mares.  H.  T.  1816.  Ex.  2  Price,  165.  wae  set 

Per  Cur,     If  a  party  proceeding  by  extent  in  aid  on  such  a  debt  due  to  the  "*^*»  •* 
Crown,  as  does  not  authorize  that  process,  be  at  the  same  time  really  a  ^^^^^'^  !!1^|J^^ 
by  bond  also,  that  does  not  operate  to  remove  the  objection.  affidaTil 

*  The  cases,  aays  Mr.  Manning.in  his  Exchequer  Pr.  2d  Edit.  p.  15.  n.  j.  Boem  to  P'*^  j-  ^^^  jl^ 
cecd  on  the  above  criiorion,  although  the  author  observ'ea  that  he  finds  it  no  wher«  so  ex-  ^w  j  2 
pressly  slated.     Mr.  Manning  refers  to  2  Inst.  193;  Wightw,  32  ;  2  Roll,  Abf.  Prerog.  ^"qJL JL 
and  16  Vin.  Abr. 


oni 

subsequent  _ 

ar  action  is,' when  recovered,  but  noti)efore'(SavllI,  53)  a  debt  for  which  an  extent  maj  is- 

■ue,  not  only  against  the  ofTeadcr,  but  aldo  rgaiust  his  debtors.     So,  if  a  ma^  roeeive  the 
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3.  Rex  v.  Rowse.  E.  T.  1710.  West  on  Extent,  p.  321.  MSS, 
Mon«y  im       A  commission  was  ia  this  case  ordered  to  issue  to  seize  several  sums  of  mo- 
t>res80d  by  jjgj  Jq^q  {jer  Majesty's  hands,  and  to  inquire  what  estate  defendant  died  seised 
the  crowQ  ^^  possessed  of  at  his  death,  and  to  make  out  the  requisite   process.     A  0001- 
fooDd  M  a  mission  Issued,  reciting  that  they  were  given  to  understand  that  the  defendant, 
debt,  with  in  1688,  had  received  for  the  use  of  the  late  King  James,  from  the  collectors 
ooUllowiDg  of  customs,  in  western  ports,  a  certain  sum  of  money  which  defendant  had  not 
all  that  the  paid,  &c.     It  was  averred  that  the  commissioners  were  authorised  to  inquire 
P*'^y  haa     into  the  truth  of  the  premises,  and  whether  at  the  time  of  his  death  he  was  in- 
Sa  UM  of'  <*eb^e<^»  an<J  '^^  what  sum,  to  the  Queen,  and  at  what  time  he  died.     An  inqui- 
tha  crown.*  sit'on  was  subsequently  taken,  whereby  it  was  found  that  defendant  did  take 
up  and  receive  from  collectors  several  sums,  amounting,  &c.  and  that  he  died, 
&c.  indebted  in  that  sum,  which  was  still  unpaid.  Amotion  was  nowraadefbrthe 
diem  elausU  exlremum  against  the  estate    real   and   personal,  of  the  said  de- 
fendant.    But  the  Lord  Chief  Baron  said,  that  no  such  writ  ought  to  go,  for 
this  is  not  in  nature  of  a  debt;  but,  at  the  most,  in  nature  of  an  imprest;  and 
what  defendant  has  paid  ought  to  be  allowed  him.     If  the  collectors  in  their 
accounts,  had  set  a  super  upon  him,  this  would  only  have  made  them  accounta- 
ble, and  subjected  him  to  a  distringas  ad  compxUandum,     The  court   ordered 
the  matter  to  be  moved  again. 

4thlif.  Jts  to  the  writ  of  melius  inquirendum.'^ 
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V,  RELATIVE  TO   ISSUING   A  SCIRE  FACIAS  TO  JUSTIFY 

THE  EXTENT. 

(A)  When  necessary. 

Rex  v.  Pearson.  M.  T.  1816.  Ex.  3  Price,  288. 

Per  Cur.  The  general  rule  is,  that  an  extent,  being  process  of  execution. 
King's  money,  knowjn<r  it  to  be  his  (U  Co.  Rep.  92;  Cro.  Eliz.  6-15;  4  Leon,  3*2.  pi.  89. 
And  foe  10  Co.  Rep.  109.  in  Legat's  cas^e),  secuH  if  at  the  time  it  comes  to  his  hands  he 
does  not  know  the  money  to  be  the  Kind's  ;  Jourdin*s  ca&o  cited,  Lune  23  ,  or  if  it  comes 
to  his  hands  blended  witn  other  funds  of  the  party  remitting  the  money  ;  R.  v.  Bebb,  by 
Hughes,  40  ;  Manning's  Ex.  Pr.  16. 

*  Formerly,  where  an  open  running  account  subsisted,  without'any  balance  etnick,  the 
creditor,  as  well  in  the  case  of  the  crown  as  of  a  subject,  bad  no  means  of  compelling  pay- 
ment of  the  excess,  on  his  side,  of  the  account,  but  by  an  action  of  account,  or  tome  analo* 
gous  proceding.  Whilst  the  law  stood  tl)U!9,  the  balance  due  upon  an  open  account  would 
not  support  an  extent  ;  a  distringas  ad  computandum  was  the  only  remedy  for  the  Crown  ; 
Hardres,  227  ;  West,  321.  Nor  could  such  a  balance  be  seized  as  a  debt  under  it ;  2  Keb. 
781 ;  West,  322 ;  2  Campb.  238.  At  present  (6  Taunton,  4S1)  an  action  of  debt,  or  in- 
debitatus assumpsit,  will  lie  for>the  balance,  or  rather  for  the  items  of  an  open  accounr. — 
The  suras  for  which  credit  is  given  to  the  Crown,  subject  to  such  allowance  and  deductions 
as  are  connected  with  these  credits,  Mann.  N.  P.  Digest ;  may  bo  found  under  the  commis- 
■ion.  But  even  at  the  present  day  an  unsettled  balance  due  from  one  partner  to  another  will 
not  support  an  action  of  debt  or  assumpsit.  Under  an  extent  asrainst  the  latter,  such  an  in- 
terest cannot  therefore  be  seized  as  a  debt;  post,  54;  1  Stork.  78..  Under  a  commission  to 
find  debts,  a  question  of  partnership  is  not  however  likely  to  arise.  A  contract  to  pay  mo- 
ney at  a  day  subsequent  to  the  taking  of  the  inquisition  cannot  be  found  as  a  debt  under  the 
commission,  although  the  engagement  be  absolute,  and  therefore  debitum  in  prssenti;  as  ia 
a  case  of  the  maker  of  anote,  or  acceptor  of  a  bill  of  exchange;  17  Ves.  431.  But  where  a 
bill  is  drawn  for  the  amount  of  Crown  monies  already  received,  Cro.  Eliz.  545;  Co.  Rep.  92; 
2  Leon.  84.  pi.  32;  4  Leon.  32;  pi.  89;  Lane,  23;  2  Comvn's  Rep.  494,  by  the  acceptor,  or 
even  by  the  drawer;  Hughes,  115,  116;  the  debt  from  the  receiver  may  be  found  withoot 
waiting  for  the  expiration  of  the  time  at  which  the  b|ll  is  payable.  Whether  the  givingof  a 
bond  to  the  Crown  for  the  ainount  of  money  actually  received,  creates  such  a  merger  of  the 
simple  contract  debt  as  will  preclude  the  Crown  from  suing  until  the  bond  is  fdrfeited,  ap- 
pears to  beunsettled;  West,  45. 

\  If  the  matter  be  found  against  the  King,  no  new  commission  can  issue,  Paris,  Stougb- 
ter's  ease,  8  Co.  Rep.  168.  m.;  4  H.  7.  fo,  15.  b.,  ib.  fo.  16.  a.  pi;  1  Dyer,  248,  249.  pK  81, 
82.  Th«  only  remedy  for  the  Crown  is  a  writ  of  melius  inqairendum,  ibid.  But,  says  Lord 
Coke,  in  good  discretion,  8  Co,  Rep.  169.  a.;  no  melius  inquirendum  shall  be  awarded  after 
office  found  against  the  King,  without  sight  of  some  record  or  other  pregnant  matter  for  the 
King,  for  avoiding  of  vexation  of  the  subject,  ibid.  Co.  Litt.  77.  b.  If  the  melius  inquiren- 
dum be  found  for  the  Kinff,  and  the  first  and  second  findings  are  not  repugnant,  they  are  to 
he  taken  as  one  office,  flobart,  50.  Though  wherA  a  melius  inquirendum  issues  in  a  case 
within  2  ^  3  £.  6.  c.  8.  s.  8.  the  first  officeis  void;  Dyef,  292.  pi.  71.  But  if  on  the  melius 
inquirendum  a  verdict  is  found  ogainst  the  King,  no  further  process  can  be  awarded;  Man- 
ning's Ex.  Pr.  22.  2d  Edit.  »  8,  i' 
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cannot  issue  without  a  Bcire  fadan  (founded  on  the  inquisition,  which  renders  tJolesa  in 
the  debt  a  debt  of  record)  to  bring  the  defendant  into  court,  and  afford  him  an  cas     ^^  in 
opportunity  of  pleading  any  defence  he  may  have.     And  the  Crown  has  no^o^/ency, 
election  in  this  respect;  so  that,   unless  in  case  of  insolvency,  justifying  an  .^''*?®  P®"^^ 
immediate  extent,  a  scire factM  is  absolutely  necessary;  and  where  the  defen-*^"  •  ^'"^.. 
dant  becomes  insolvent,    pending  the  proceeding  by  scire  facias ,  it  is  usual  to  ^^q  extent 
abandon  the  suit,  and  resort  to  an  extent;  3  Price  R.   292.  296.     This,  and  a  scire  Ta ' 
not  the  revival   of  the  suit,   is  the  ground  on  which  a  sdre  facias  is  in  general  cias  is  abso 
necessary,  previous  to  the  issuing  of  extents.  lately  neces 

(B)  Nature  and  form  op.t  J*^^  * ^  r 

'  (C)  Tkste  or.  '  .       ^,-«it:?" 

1.  Rex  V.  Pearson.  M.T.   1816.  Ex.  3  Price,  288.  court.* 

An  inquisition  to  find  debts  was  executed  in  vacation.     It  was  made  return-    |  478  1 
able  in  the  following  term.     A  writ  of  s<Are  facias  was  issued  thereon,  tested  The  scire 
as  of  the  term  preceding  the  vacation.     This  was  a  motion  to  set  aside  the  picias,  tho' 
writ  of  sdre  facias.     Per   Cur.     There  can  be  no  doubt  that,  as  the  record  at  **  ™.*y  *** 
present  stands,  there  is  a  manifest  incongruity  on  the  face  of  the  proceedings  tion'^musr 
to  which  the  record  is  to   give  effect.     On  the  face  of  the   proceedings  the  be  tested 
writs  appear  to  have  issued  before  the  demand  arose  on  which  the  defendants  ia  term; 
were  so  sued;  that  is,  therefore,  an  objection  to  the  process,  because  it  ought 
not  to  have  been  issued,  for  it  could  not  then  be  supported  in  point  of  fact.        And  if  an 

2.    Samp  CASE.  error  exij. 

The  Court  were  prayed  to  amend  the  teste  of  the  writ  of  scire  facias  as  a-  ^ni"*^"!! 
bove  stated,  by  a  special  memorandum  on  the  record,  showing  the  day  the  bq^  be  per 
scire  facias  was  really  issued;  but  t^ey  refused  to  grant  the  application.  mitted. 

(D)  Returns  To.J 
(E)  Rule  to  appear  to.§ 
(F)  Rule  to  plead  || 
(G)  Time  for  pleading  to.  (a) 

VI.  RELATIVE  TO  EXTENTS  IN  CHIEF. 

(A)    DrFFERENT  SPECIES  OF. 

Ut.  In  the  first  and  second  degrees  ^  &c.  (6) 

^  As  no  time  runs  &gain$>t  the  Kin^,  a  scire  ficias  ia  generally  speaking,  unnecessary  to 
revive  proceedings  at  his  Majesty'n  suit;  2  Sa!k.  603;  1  Price,  295. 

t  The  scire  facias;  Tidd,  49<i;  Tremaine,  572;  is  under  the  seal  of  the  Court  of  Exche- 
quer, and  signed  by.  tha  King's  Rembrancer,  and  tested  by  the  Lorc^  Chief  Baron.  It  recites 
the  inquisition  on  the  bond  or  recognizance,  &c.  and  commands  the  sbcrilf  to  warn  the  de- 
fendant to  appear  before  the  baron  on  a  day  certain,  to  show  cause  why  the  debt  should  not 
be  levied;  West,  316. 

X  If  the  sherlflf  warns  the  defendant,  ho  returns  scire  feci,  Trcmnine,  609;  Tidd,  492;  if 
be  does  not  warn  hira,  he  returns  nihil,  Tremaine,  609:  in  which  last  case  a  second  scire 
facias  issues.  On  the  return  of  scire  feci,  or  of  two  nihils,  a  four-day  rule  is  given  on  the 
writ  for  tlie  defendant  to  appear  and  plead  thereto,  or  an  extent  to  issue  ;  West,  317, 

$  Where  the  scire  facias  is  returnable  on  the  last  day  of  term,  a  rule  may  be  given  to  ap- 
pear by  the  sealing  day  after  such  term  ;  and,  in  default  thereof,  proceedings  may  be  had 
as  where  there  are  days  in  term  for  giving  soch  rules  ;  West,  318. 

n  If  the  defendant  appear,  a  fuur-diy  rule  is  given  for  the  defendant  to  plead,  or  an  en* 
tant  to  issue  ;  but  if  the  defendant  do  not  appear  on  the  first  rule  :  or,  appearing,  does  not 
plead  on  tlie  second  rule  ;  process  of  extent  issues  without  any  judgment  on  the  scire  faci- 
as ;  West.  308. 

(a)  The  defendant  may  ^obtain  six  weeks'  further  lime  to  plead  afker  the  expiration  of  the 
four  days,  on  a  motion  of  course  on  the  signature  of  counsel  ;  and  may,  on  affidavit  of 
special  circumstances,  obtain  further  time,  afier  the  expiration  of  the  six  weeks,  by  mo- 
tion in  court,  on  affidavit  of  special  circumstances  ;  West,  31)8. 

{b)  An  extent  iu  the  first  dcigree  is  an  extent  issued  for  the  recovery  of  debts  immed  :  tely 
due  to  the  Crown:  but  when  an  inquisition  is  taken  therenn,  undQ/  which  debts  are  found 
mid  seized  into  the  King's  bandit,  the  Crown,  if  iJiey  are  not  paid^,  may  proceed  for  the  re- 
covery of  them,  either  by  scire  facias  (which  is  the  ordinary  mode  of  proceeding),  or  on  an 
affidavit  of  danger,  arid  a  baron's  fiat,  by  immediate  exient,  which  is  called  an  extent  in  the 
second  degree  ;  and  upon  ^tich  an  alH  lavit  and  fiat  of  a  baron,  and  iiuinediate  extent,  (see 
2  Tidd.  1093,)  may  is»ue  before  the  oxt«?nt  under  which  the  debts  are  found  is  returnable, 
though  it  roust  be  actually  returned  before  the  second  exient  can  issue.  In  like  manner, 
when  debts  are  found  and  seized  into  the  King's  hands  under  an  extent  in  the  second  degree, 
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I   479  1  2e2.  Diem  clatisU  exlremum* 

(B)   As  TO  AN  IMMEDIATE  EXTENT  IN  THE  FIRST  DEGRBB. 

1st.  Affidavit  for. 
1 .  Musi  stale  the  nature  of  the  dehLif 
Qd.  Must  slate  the  danger  of  its  being  losL 
1.  Rex  V.  Smith.  E.  T.   1731.  Ex.  Bunb.  300. 
1^  480  ]       A  motion  was  made  for  an  immediate  extent,  on  an  affidavit  which  merely 
The  affida  stated  that  the  defendant  was  in  suspicious  circumstances,  and  that  the  debt 
▼it  mast      ^as  in  danger  of  being  lost.     Per  Cur,     The  affidavit  is  insufficient.    It  must 
T\^th  I    ^^^^^^"  ^^^  ^^^y  ^  general  allegation  that  the  defendant  is  in  insolvent  circum- 
the  debt  ia  stances,  and  that  the  debt  is  likely  to  be  lost,  but  must  also  declare  the  reason  for 
likely  to  be  the  deponent's  thinking  so,  by  alleging  some  fact  or  instance  of  insolvency,  from 
lost,  bat      which  the  Court,  or  a  baron,  may,  in  the  exercise  of  the  discretion  mentioned 
must  dif      iq  the  statute  of  Hen,  8,  form  an  opinion  whetlicr  the  debt  really  is  in  danger; 
close  the      ^^  u  ^j^^^  y^^  jj^j  stopped  payment;"  "  has  absconded;"  "  a  docket  has  beeo 
for  dep*o''   Struck  against  him;"  "  he  has  committed  an  act  of  bankruptcy,"  or  the  like; 
nent's  think  for  it  would   be  unjust  to  leave  to  the  determination  of  a  party  interested  so 
log  10 j        complicated  a  fact  as  insolvency.     There  are  many  creditors  who  are  but  too 
willing  to  construe  an  ambiguous  act  into  a  sign  of  instability,  though  coose* 
quences  fatal  to  future  credit  and  prosperity  are  the  probable  result. 
As  may  be  2.  Rex  v.  Scott.  T.  T.  1816.   West  on  Estates,  MSS. 

seen  ^y  P*  In  this  case  a  rule  was  granted  to  show  cause  why  an  extent  should  not  be 
easo!^  *"  ^®*  aside,  on  the  ground  that  the  affidavit  did  not  contain  any  fact  of  insolvency. 
The  statement  in  that  affidavit  was,  that  the  defendants  were,  as  the  deponent 
had  heard  and  believed,  insolvent  and  nibble  to  pay  the  said  debt  due  from 
them  to  the  deponent.  (This  was  ancxttsnt  in  aid.)  The  rule  was  afterwards 
discharged,  on  the  ground  that  the  objection  came  too  late,  the  defendants 
having  obtained  time  to  plead. 
Xn  that  is  3.  Smith  V.  E.vderopt.  T.  T.   1723.  Ex.  Bunb.  134. 

however.         The  affidavit  on  which  to  ground  an  immediate  extent,  in  this  case,  ran  as 
requisite  is,  follows: — that  defendant  was  likely  to  become  insolvent,  having  told  deponent 
to  disclode  jje  could  not  pay  the  debt  nor  give  security,  and  was  selling  off  his  effects  in 
i"*thp*Rffi    order  to  withdraw  himself.     It  was  permitted  to  pass  without  objection, 
jnyit  as  ^'  -Be/ore  whom  swornt    4.  AppHcaiion  to  set  (iside,^ 

will  show  2c//i/.  Fiat.\\ 

fih°\DDre*"  ifflfnodiafe  extent  may  issue  for  ho  recovery  of  them,  if  not  paid,  oaan  affidavit  of  dan- 
oiine  pp  ger,  and  baron's  fiat,  which  is  called  an  extent' in  the  third  degree.  And  it  seems  ihat,  on 
tension        j,„  rxlont  in  chief,  the  Crown  mav  seize  debts  found  to  be  due  to  its  debtor,  &c.  in  infinitum; 

deponeni,    ^j^bta  cannot  be  seized  bevond  the  third  deirrec :  Park.  2')9,  200  ;  West,  302,  3»3  ;  and  tee 

and  enable  r.  h.  15  C.y.  1.  s.  3 ;  West  App.  Ii25  >  Man.  L.  Ex.  App.  '230. 

i^^Ji  *  '^^^'^  *^  ^  special  writ  of  extendi  fiicias,  or  extent  in  chief,  issjiing  aflertbe  death  of  the 

applied  to.    King's  debtor  ;   against  his  lands  and  chattels  ;   2  Tidd's  Pr.  1104. 

to  judge  of       I  \g  to  the  slalement  of  the  debt,  there  soema  no  reason  why  the 'same   rules  that  are 

Ita  extent.  laid  down  in  civil  actions  in  affidavits  to  hold  to  bail,  should  not  be  adopted  in  affidavits  for 
immediate  extents,  us  the  latter  process,  by  which  body,  lands,  and  ^oods  are  taken,  »»nd  on 
which  no  bail  is  allowed,  would  seem  to  require  reizulations  at  least  as  strict  as  the  former, 
under  which  the  body  only  is  taken,  and  bail  is  allowed.  But  the  affidavits  have  not  gen- 
erally been  so  particular  for  extents.  The  statement  of  the  debt  in  the  commission  on  in- 
quisition taken  thereupon,  and  on  the  affidavit  for  ;he  immediate  extent,  is  nearly  the  same, 
except  that  the  commission  docs  not  generally  state  the  debt  so  fully;  in  fact,  tno  language 
of  the  commission  and  inquisition  is  taken  from  the  affidavit,  which  is  tbo  foundation  of  the 
whole  proceeding;   West,  51. 

t  This  affidavit  may  bo  sworn  either  before  a  baron  of  the  Exchequer  in  town,  or  a  com- 
missioner of  that  court  in  the  country;  2  Tidd's  Pr.  1093;   West  on  Extents,  54. 

^  $  As  the  Court  will  not  permit  the  defendant  to  deny  the  insolvency  by  a  coanter  affida- 
vit, and  he  cannot  traverse  or  demur  to  the  statement  of  insolvency  in  the  deposition,  il  be- 
ing no  part  of  the  record,  it  is  allowed  him  to  apply  to  the  Court  to  set  it  aside  ifii  be  de- 
fective; Chit.  jun.  Pr.  Cr.  277;  Weston  Extents,  180. 

II  'The  authority  for  issuing  the  extent  is  the  fiat  of  the  Chancellor  of  the  Exchequer,  or  of 
one  of  the  barons  of  the  Exchequer.  This  fiat  may  be  obtained  at  any  time,  either  in  t«- 
oatien  or  10  term,  by  application  to  the  Chancellor  oJthe  Exchequer,  or  one  of  the  barons. 
Nor  is  any  motion  in  court  necessary  for  it  now  in  term  time.     The  commisaion  and  inqni- 


EXTENT.— /n  Chief— First  Degree.  Sl6 

Sdly.   Time  of  isstdng^  and  teste  of,  [  481  ] 

1.  Rex  v.  Mann.  H,  T.   1728.  K.  B.  2  Str.  749.  An  exieot 

In  this  case  the  Court  decided,  that  it  was  not  irregular  to  issue  an  extent,  ™ay  >««e 
and  date  it  on  the  same  or  a  subsequent  day  after  thecal  was  signed,  and  that^'^    h  k^ 
it  might  bear  teste  on  the  date  of  the  ^3/,  whether  in  or  out  of  term.  ||,q  gg^  jg 

2.  Rexv.  Mallett.  T.  T.  1815.  Exch.  1  Price,  395,  signed,  or 

A  motion  was  made  to  set  aside  two  writs  of  extent.     It  appeared  that  they  on  a  aubtei 
were  founded  on  fiats  issued  as  far  back  as  the  year  1807.     There  had  been  <l°®"*  day. 
no  continua  nes  in  the  interim.     It  was  urged,  (hat  they  required  by  analogy,  f"    ™*^ 
with  judgments  of  more  than  a  year  old,  afRdavits  of  the  existence  of  the  debts,  ^^  ^^^  ^^^^ 
and  former  proceedings  to  revive  them.     Per  Cxir.     From  the  moment  of  the  of  the  fint« 
return  of  the  inquisition,  it  becomes  a  debt  of  record,   against  which  no  time  whether  in 
runs;  and,  therefore,   an  extent  may  be  sued  out  on  it  without  a  newfiaty  the^'  out  of 
former  not  having  been  executed  by  taking  the  body  cf  the  defendant.  *®™* 

8.  Rexv.  Bruce.  T.  T.   I8I9.  Exch.  Manning's  Ex.  Prac.  2  Edit.  Mss.    "edd'ed  *" 

A  motion  was  made  that  a  new  extent  might  issue,  tested  in  August,  1816,  that  an 
on  which  day  a  former  extent  had  issued.     The  object  of  the  application  was  extent 
stated  to  be,  to  obtain  payment  of  a  bill  of  exchange,  drawn  by  the  extendees  may  be  itf- 
upon  A.  B.,  but  omitted  to  be  found  under  the  inquisition  taken  upon  the  first  "®^  *^  *°y 
writ.     This  bill,   though  in  the  hands  of  the  Crown,  A.  B.  refused  to  pay.  °'*^"^^^*^ 
Wood,  B.,  strongly  objected  to  grant  a  rule  absolute  in  the  first  instance,   on  iheinquinl 
the  ground  that  much  inconvenience  might  arise  from  issuing  a  process,  which  tion  and 
might  rip  up  intervening  transactions,  a.id  disturb  property  in  the  hands  of  re- fiat, 
mote  vendees.     Garrow,  B.,  was  equally  strenuous  in  support  of  the  applica- -^"d  that,' 
tion,  the  object  of  which  appeared  very  reasonable.     Richards,  C.  B.,   and ''^  .  ® '*  *Jj 
Graham,  B.,  thought  that  service  of  a  rule  nisi  on  the  defcndants'would  be  of  no  beie'ted 
use;  that  any  person  injured  might  traverse;  that  the  Court  would  not  depart  the  day  the 
from  the  usual   practice;  but  that,   if  any   oppressive  use  were  made  of  the  fiat  was 
writ,  the  Court  would  interfere.  granted.* 

4.- Rexv.  Robinson,  E.  T.   1720.  Exch.  Bunb.  62.  [482] 

It  appeared  that  an  extent  had  issued  against   the  defendant  twenty-nine  ^"^  *"® 
years  previous  to  this  motion.     An  inquisition  was  taken  thereupon;  but   i^<> notpennit 
process  issued  against  the  defendant,  because  there  was  a  former  extent  againet  q  g«cond 
him.     A'  motion  was  now  made,  ^'  that  process  min:ht  issue  upon  this  last  in-  extent  to  is 
quisition,'  for  it  was  settled  in  Chief  Baron  AVood's  time  that,  upon  dormant  sue  on  the 
extents,  no  process  should  go  without  motion  in  court;  and  it  was  now  granted  *^"^*  ^t 

unless  CaU3e."  rilnrn  of 

5.  Rex  v.  Haiivey,  R  T.  1819.  Exch.  7  Price,  238.     "  ihe  first 

A  motion  was  now  made  on  an  order  for  leave  to  is<3ue  a  new  writ  of  extent  v^rit,  with 
of  the  date  of  a  former,  tested  several  years  before,  (between  eight  and  nine)  oat  motion 

on  the  ground  that  the  defendant  had  been  since  found  to  have  been  further  in  Coqrt 

^  and  aD  affi 

ritton  thereapon  (if  the  debt  be  by  simple  contract)  and  the  affidavits,  are  taken  to  the  Chan-  davit  of 
cellor  of  the  Exchequer  or  the  baron,  after  the  execotion  of  the  commis$>ion,  and  he  lignagp^ciat  eir 
his  name  on  the  back  of  the  commission  (which,  as  before  obaerved,  is  the  warrant  for  the  cnmstaa 
inning  of  ihe  commission,)  nnd  at  the  same  lime  signs  the  fiat  for  an  estetit  at  the  foot  off^g, 
the  affidavit,  which  fiat  runs  thus  ••  1st  January,  1828  (or  whatever  the  acluol  day  may  bo.) 


tho  usual  proviso,  (Signed)  G.  Wood." 

If  the  debt  to  the  Crown  be  by  bond,  the  bond  itself  is  usually  brought  to  the  baron,  and 
then  the  fiat  is,  •*  Upon  reading  this  affidavit  and  the  bond  of  the  said  C.  D.,  let  a  writ  or 
Writs,*'  &c.  If  the  bond,  as  was  sometimes  the  case  according  to  the  practice,  was  not 
taken  to  the  baron,  &c,,  the  fiat  was,  *•  Upon  reading  this  affidavit,  let  a  writ  or  writs," 
&c.  But  now  writs  of  extent  are  not  issued  against  bond  debtors  to  the  Crown,  without 
having  the  bond  produced  to  them  when  they  grant  the  fiat.  Mr.  West,  in  his  work  on 
Extents,  p.  60.  says,  that  it  was  tho  practice  to  grant  extents  in  IS  15,  without  having  the 
bond  before  them, 

*  Where,  after  an  extent  is  returned,  nnd  the  inquisition  taken  thereon  is  quashed  for  ir- 
regularity, a  now  writ  isiue.i;  3  Price,  269.  So,  if  the  writ  be  rendered  inefiectual  by  the 
non-nttendance  of  witnesses;  Parker,  271.  And  the  second  writ  may  hear  tette  on  the  dato 
of  the  original  yiar,  Parker,  35;  Manning's  Ex.  Prac.  2  Edit.  p.  27. 


3 1 6  EXTENT.— Setting  aside 

And  the  indebted  to  the  Crown,  and  to  have  had,  at  the  time  of  issuing  the  first  eztenti 
Coart  baye  property  not  then  known  to  have  belonged  to  him.  It  was  shown,  that  bia 
iince  rcfaa  go^^jg  j^^d  chattels  seized  under  that  writ  produced  only  so  much  as  would sat- 
a  q«w?x°**^^y  but  a  very  small  part  of  the  Crown's  original  debt.  But  the  Court  refua- 
tent  of  (he  ©d  the  application,  for  that  it  would  be  attended  with  very  mischievous  conse- 
date  of  the  quences  if  the  Court  should  grant  such  tvn  order;  as  it  would  have  the  effect 
former,  teat  of  bringing  before  a  jury  all  the  circumstances  relating  to  the  transfer  of  the 
ed  eight  property  after  so  long  a  period,  to  the  probable  prejudice  of  bona  fide  purchas- 
?o*ro"  ®"*     ^"  application  being  then  made  for  a  writ  of  the  present  date,  they  said, 

k  403  n    that  that  would  be  granted  of*  course  out  of  Court  by  a  baron. 
If  the  teste  6.  Rex  V.  Mann.    E.T.   17i4.  Exrh.  2  Str.  749;  S.  C.  Bunb.  164.  S.  P. 
be  prior  to  Rex  v.  Vanderplank.  T.  T.    M'iG,  £x«  Buiib.  165.  n. 

the  fiat,  the  A  motion  was  made  to  quash  an  extent,  it  appearing  that  the  teste  was  prior 
extent  will  to  ihejiat.     The  Cc^urt  ifranted  it. 

OD  rnolion  '^-   ^^^*  '''  Po'^^''^'   ^^-  T.    nC>l.   Exch.  Bunb.  83. 

But  where       Three  barons  (dissnilienie  Montagtic,)  decided  that,  where  the  teste  of  an  ex- 

the  leaie      tent  is  merely  irregular  or  informal,   as  by  omitting  the  month,  it  may  be  Br 

if  merely     mended  by  the  fiat. 

irregular  4//,/».   Quf  of  what  Court  it  ts8ues.1[     5tiily,  Form  oJ,± 

or  informal  g^y      Return  of . 

U  may  be  j  ,/ 

amended  e  q^  |j,g  above  cases,   Mr.  Manning,  in  his  Exchequer  Practice,  (p.  26.  n.  z.  2  Edit.^ 

by  the  fiat,  jjug  ^|,g  following  remarks:  An  extent  heing  a  speedy  remedy  issued  for  the  recovery  of 
Crown  debts  in  case  of  nend,  on  an  ufiidavit  slating  that  they  are  in  danger  of  being  lost 
from  the  insiolvency  of  the  debtor,  unless  a  more  speedy  remedy  be  had  than  the  ordinary 
course  of  law,  where  an  extent  issues  many  yetirs  nfter  ihe^af,  the  affidavit  is  falsified  by 
the  delay.  An  ntriddvit,  tha'  the  pnriy  is  insolveni  at  one  period  is  not  a  just  ground  for  a 
summary  proceeding  nguinst  the  defendant's  body,  goods,  and  lands,  afler  an  interval  of 
several  years,  with  respect  to  third  persons,  who  have  had  dealings  with  the  defendan\ 
whose  transacliuMs  with  him  from  the  day  of  the  ^a^  are  over-reached  by  theextent,  tested 
(as  it  always  may  be,  and  almost  always  is)  on  that  day.  The  Court  will  not  allow  a  se- 
cond extent  to  issue  on  the  Hame  fiat,  after  the  return  of  the  first  writ,  without  motion  in  coort» 
and  an  affidavit  of  special  circumstances  to  wariant  it.  But  the  issuing  of  a  second  extent, 
after  notice  given  to  thb  world  by  the  execution  of  the  first,  is  not  so  great  a  hardship  as  the 
issuing  of  the  first  extent  at  a  long  period  after  ihcfint;  yet  even  in  that  case  an  affidavit 
of  special  circumstances  is  required.  The  case  of  Rex  v.  Mnllett  was  decided  withont  any 
altusiov  being  made  to  Rex  v.  Robinson,  In  R<-x  v.  Robinson  a  much  longer  time  had 
elapsed  since  the  first  extent  than  in  Rex  v.  Mallett;  but  the  hardship  would  not  have  been 
so  great,  oven  if  the  extent  had  issued  without  motion.  In  the  former  case  an  extent  had 
already  issued.  Those  who  subsequently  had  dealings  with  the  defendant  were  likely, 
therefore,  to  be  apprised  of  his  situation;  and  the  reason  why  the  second  extent  did  not  is- 
.  sue  at  an  earlier  period  was,  that  the  former  had  not  been  satisfied  before;  and,  therefore, 
the  second  extent,  though  it  might  have  been  taken  out  sooner,  could  not  have  any  effect  till 
the  first  was  satisfied.  To  explain  this  it  is  necessary  to  mention  that  before  the  26  G.  5. 
e.  35.  the  only  mode  in  use  for  levying  the  Crown  debt  from  land  was  like  that  of  a  subj^  t 
under  a  statULemercbant,  riooi',  &c.,  by  pcrccptiun  of  the  rents  and  profits;  the  power  of 
sale  given  by  J  3  Eiiz.  c.  4U2.  by  letters  patent,  having  been  found  insufficient.  Before  the 
statute  25  G.  3.,  therefore,  it  miiibt  take  many  years  to  levy  the  debt;  that  cannot  be  the 
case  now,  since  this  act  enables  ttio  Crown  to  sell  the  lands  by  motion  in  conrt,  which  courae 
is  resorted  to  in  n!l  cnscs,  whatever  may  be  the  true  construction  of  the  statute.  It  is  appre- 
hended, says  Mr.  tVest,  that  the  Court,  on  the  authority  of  the  case  of  Rex  v.  Robinson,  if 
the  question  were  aj^ain  to  come  before  them,  would,  before  ihey  permitted  an  extent  to  is^ 
Eue  on  u  dormant  fiat,  require  some  saiisfacJory  reason  to  be  shown  why  it  did  not  issue  be- 
fore, and  an  affidavit  of  ilie  continued  insolveix-y  of  the  party,  and  would  perhaps,  in  such 
case,  also  limit  the  relation  of  the  extent  to  ibc  fiat,  in  such  manner  as  not  to  rip  up  all  trans- 
actions  that  might  havo  taken  place  bona  fide  boivveon  tlie  fiat  and  the  actual  issuinc  of  the 
extent;  Wtsst.  62. 

t  The  writ  of  extent  in  chief  issues  out  of  the  equity  side  of  the  Court  of  Exchequer*  3 
Str.  749;  Gilb.  Rep.  222;  Bunb.  164;  2Tidd*s  Prac.  1094.  8  Edit.   .  ' 

t  The  extent,  aher  reciting  the  judgment,  recognizance,  bond,  or  finding  of  tlie  simple 
contract  debt,  on  the  inquisition  taken  by  virtue  of  the  commission,  commands  the  sherifi^ 
to  whom  it  is  directed,  to  omit  not,  but  to  enter  the  same  and  take  the  debt;  and  to  inquire 
by  a  jury  what  lands  and  tenements,  and  of  what  yearly  values,  the  defendant  had  ou  the 
day  when  he  first  became  debtor  to  the  Crown,  or  at  any  time  since  (or  in  the  case  of  a  sim- 
ple contract  debt,  what  lands,  Ac,  he  now  hath),  and  what  goods  and  chattels,  and  of  what 
sorts  and  prices,  and  what  debts,  credits,  specialties,  and  sums  of  money,  the  defendant,  or 
any  person  in  trust  for  him,  or  to  his  use,  hath  in  his  bailiwick;  and  to  appraise  and  exteiul 


EXTENT.— Betem  of.  '  «11f 

1.  In  general*  t   484   j 

2.  EffixtofdeaihofoneofiUfendanh.  Whore  •  . 

•    Rex  V.  Mallett.  T.  T.  1815.  Ex,  1  Price,  395.  hM^te. 

A  joint  debt  was  found  upon  a  commission  for  the  purpose  of  issuing  an  ^X' found  th« 
tent.     One  of  the  defendants  died  in  the   interval  that  elapsed  between  the  death  of 
grantiDg  of  the  fiat  and  the  issuing  of  the  extent.     It  was  urged  that  this  vi-one  of  th9 
liated  the  proceedings.  debtor* 

8ed  per  Cur.     The  death  of  the  co-debtor  cannot  make  any  difference  when  "*  >^*  '■*•' 
the  Crown  is  entitled,  as  here,  to  levy  the  whole  debt  on  both,  or  either.  tween  tha 

Ilk.  ^Ss  to  several  writs  of  extent  tninntng  at  the  same  or  different  times»'{         gat  and  ex 
8/^.  Shenff^s  duly  under  the  extent.      1 .  ^s  to  the  body,      (a)  In  generaL      teat  does 
1.  Rex  v.  Mares:  H.  T.  1816.  Ex.  2  Price,  153.  not  viiiata 

A  rule  had  been  obtained  to  show  cause  why  an  extent  in  aid,  issued  in  this?**®  proceed 
case,  and  ali  the  proceedings  thereon,  should  not  be  set  aside  with  costs.  One  x^L^  xy^^ 
objection  was,  that  this  being  an  extent  in  aid  against  the  body  of  the  defend- eapiM 
ant  cculd  not,  according  to  the  rule,  be  issued,  unless  by  special  order  made  clause  maj 
on  application  in  open  court.  That  objection  the  Court  overruled,  saying  he.  and  al 
that  it  had  become  the  customary  and  common  course  so  to  issue  the  extent  as  1  ^^  1 , 
it  had  been  issued  in  the  present  instance;  and  that  it  was  now  the  usual  prac-  loost  invan 
tice,  authorised  by  the  discretionary  powers  vested  in  the  Court  by  the  statute  gerted'with 
33  H.  8.  c.  39.  whatever  might  formerly  have  been  the  rule.  oui  a  010 

2.  Rex  v.  Blair.  T.  T.  1816.  Ex.  3  Price,  94.  tioa  ia 

Motion  for  a  rule  to  set  aside  an  extent  in  aid,  and  show  cause  why  defend- coort; 
ant's  person  should  not  be  discharged  out  of  custody,  for  the  purpose  of  going  '^  has  not 
abroad  to  collect  his  debts.  toukTthl 

Graham,  Baron,  said,  that  if  there  were  reasonable  ground  to  satisfy  the  p^^.  under 
Court  that  enough  of  the  defendant's  property  has  been  seized  to  cover  the  it.    It  is* 

all  and  singuhir  the  said  ffooda  and  chattels,  lands  and  tenements,  debts.  &c.,  and  lake  and  •k'^Heriff'a 
seize  the  same  into  the  King's  hands.     It  then  directs  the  sheriff  to  summon  before  him  such  i  t*to  take 
persons  as  he  shall  think  proper,  and  cxaroinQ  them  in  the  promise;),  and  to  return  the  writ  to  v^  ^  r    j 
the  court,  with  a  proviso,  that  ho  do  not  sell  the  poods  and  chattels  till  he  shall  be  otherwise     ^  *    t**ma 
commanded.     Where  thp  writ  issues  ogainst  a  sole  sheriff,  or  two,  1  Salk.  152.  joint  sher-  ^Jtiniernif 
iffs,  it  is  directed  to  tlie  coroners,  4  Inst.  114;  Fjtz.  Dette.  pi.  172:  Co.  Litl.  158.  a;  Lex  5-         7. 
Coron.  235.  242;  Lill.  Eot..l4:J;  2  Roll.  Abr.  Trial,  Z.  4;  Mem.  in  Ssacc.  12;  or  in  London,  ^V^^^^f     , 
to  the  Lord  Mayon  Reg.  Brev.  Jud.  91.     But  it  seems  (see  Keilway,  187.)  to  be  no  ground  °*'"»  " 
for  isatiing  thi«  process  to  the  coroners,  that  the  extent,  whether  in  aid  or  in  chief  in  the  se-  ****"j2 
coiid  decree,  is  founded  Ajpon  a  debt  due  from  the  defendant  to  the  sheriff,  seized  into  ihe™*'' 
hands  of  ihe.Crown,  in  satisfaction  of  a  debt  due  from  the  sheriff.     But  if  issue  were  joined 
upon  a  traverse  to  such  extent,  the  jury  process  ou;;ht  to  be  directed  to  the  conmers;  other* 
wise  the  traverser  might,  perhaps,  challenge  the  array;  Co.  Litt*  156;  Cowp.  112. 

*  The  writ  is  always  made  returnable  on  a  general  return-day,  and,  if  a  capias  clause  be 
inserted,  a  term  roust  not  intervene  between  the  teste  aud  return;  West,  58;  Manning's  Ex. 
Prac.  28.  2  Edit.  The  sheriff  tiles  his  return  in  the  King's  Remembrancer's  office  on  the 
quarto  die  post,  if  the  writ  was  returnable  on  a  general  return.  But  his  power  is  detf^rmin- 
ed  on  the  very  return-day ;  so  that  if  any  fresh  property,  or  the  person  of  the  extendee,  be 
aeized  after  that  day,  though  before  the  quarto  die  post,  the  sheriff  is  a  trespasser.  The  re- 
tarn  may,  however,  be  filed  before,  whore  it  ia  desirable  to  institute  any  further 'proceedinee 
founded  not  upon  the  return  of  the  extent,  but  upon  the  inquisition,  as  to  issue  an  extent  in 
the  next  degree.  The  sheriff  might  formerly  return,  that  tlie  parties  against  whom  the  ex- 
tent issued,  having  alleged  that  they  have  an  acquaintance  of  the  debt,  he  has  taken  sufficient 
security  for  their  appearance  in  the  Exchequer  at  the  return  of  the  writ;  Dalton's  Sheriff, 
125.  h;  116  a.  And  it  seemu  that  the  he  was  compellable  to  tako  security  by  articuli  super 
chartas,  c.  12;  vide  F.  N.  B.  174;  Reg.  Brev.  185, 18(>;  2  Inst.  565.  This  course  is  in  some 
measure  restored,  in  case  of  extents  in  aid,  by  the  late  statute,  57  G.  3.  117;  but  the  discre- 
tion is  vested  more  safely,  though  perhaps  bomctimes  with  less  convenience  to  the  extendee, 
in  the  court.  Where  process  issues  against  A,  B.,  and  there  are  two  persons  of  that  name  . 
and  surname  in  the  county,  ti)c  sheriff  .niay  return  the  matter  as  an  excuse  for  not  executing 
the  writ;  116  b.  18  Edit.  2;  Fitz.  Abr.  Brief,  pi.  S'M.  .\nd  where,  in  consequence  of  this 
ambiguity,  the  wrong  person  is  molested  under  prerogative  process,  he  may  have  a  writ  of 
idemptitate  nominis  dirccic<l  to  the  treasurer  or  barons,  F.  N.  B.  268  A;  and  see  Dyer,  5. 
225;  or  a  special  s'jporjjedeas  or  protection;  M.  21.  E.  3.  fo;  35.  pi.  27.  But  under  such  cir- 
cumstanocs^the  parly  would  now  be  relieved  on  motion;  4  Burr.  2287;  2  Wms.  Saund, 
148.  post,  c.  xi.  8.  4;  and  see  Hard.  3:23;  Manning's  Ex.  Frac.  60. 

t  Any  number  of  extents  may  iasue  into  different  counties  at  the  same  time;  West,  59;  2 
Tidd's  Pr.  1095. 
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debts,  I  think  that  the  person  should  be  released.     Originally  the  capias  claoM 
was  only  inserted  in  the  case  of  the  Crown,  and  the  Court  has  a  discretion  in 
I  486  J    awarding  either  extendi  facias  y  or  capias  corpus,  as  it  may  see  fit.     An  agree- 
When  de    ment  between  the  parties  was  ultimately  recommended, 
fendant  is  (6)  As  to  whether  he  can  be  discharged  out  of  custody. 

oocain  cm  j    r^^  v.  Kenriew.  H.  T.  1.817.  Ex.  3  Price.  536.  n. 

^*'^<5nl  be  ^^  ^^^®^  ^^  ^®"  obtained  on  a  motion  made  for  the  discharge  of  the  d*- 
^rchareed  fendant,  whose  person  had  been  taken  under  an  extent,  out  of  custody,  on  an 
byatpecial  affidavit  that  the  sheriff  had,  besides  taking  the  defendant  in  execution,  taken 
application  possession  of  certain  premises  of  the  defendant.  It  was  made  absolute  after 
to  the  court  cause  shown. 

•'  *?  %aca  ^-  ^^*  ^-  Seton.  M.  T,  1820.  Ex.  8  Price,  671.   . 

lion-''  ^***  ^^  ^^^  *^^  Court  rejected  an  application  to  discharge  a  defendant  in  prison 
The'grant  under  an  extent  for  duties  in  his  hands,  being  a  part  of  money  received  by  him 
ing  oRvhich  for  premiums  and  duties  on  policies,  as  agent  of  an  insurance  company,  made 
if  entirely  on  the  ground  of  his  having  been  arrested  by  the  office  for  the  whole  balance 
diseretioa  ^^^  ^^^^  j^^^  ^^  them,  including  such  duties,  before  the  extent  issued,  as  te 
According  ^*»'c^  ^^^^  ^«  was  afterwards  discharged  under  the  Insolvent  Act.  The  facts 
ly,  the  alleged  raising  the  question  of  merits,  which  could  not  preperly  be  brought  be<- 
Crown  not  fore  the  Court  but  by  traversing  the  inquisition. 
beingbooDd  3.  Rex  v.  Pixlet.  .T.  T.  1725.  Ex.  Bunb.  202. 

by  the  In  A.  B.  was  made  one  of  the  clerks  to  C.  D.,  the  treasurer  of  the  excise,  and 
B  kraDt"  ^*  '^'*^  *^®  defendant  entered  into  a  bond  to  account  with  C.  D.  Defend-^ 
Acta,  par  ^^^  became  bankrupt;  surrendered  himself;  complied. in  e very Tespect  with 
tiea  avail  the  Bankrupt  Act;  had  a  certificate,  which  was  confirmed,  and  was  disohars^ 
ing  them  ed.  A  capias  was  afterwards  taken  out  on  the  bond  against  defendant.  He 
eelvee  of     ^|^  arrested.     This  was  a  motion  for  his  discharge  under  the  above  circnnr- 

Mch  acts  ^^^  P^  ^^'  ^^^  Statutes  of  Bankrupt  do  not  bind  the  Crown,  and  ther^ 
are  not  en  ^'^  we  cannot  discharge  him;  and  it' was  ruled  so  not  only  in  case  of  an  ez- 
titled  to  be  tent,  but  even  of  an  extent  in  aid,  in  which  last  case  the  Court  refused  to  r^ 
diicharged  Ueve. 

•ntof  M^sio  4^  Miller  v.  Seare.  E.  T.  1778.  C.  P.  2  Bl.  Rep.  1141. 

an  extent*  '  ^^  *^^  ^**®  ^®  Grey,  J.  said:  "  He  was  arrested  by  virtue  of  an  extent, 
1  Atk.  262;^o>'d  Hardwicke  held,  the  King  was  not  bound  by  the  Bankrupt  Acts;  there^ 
even  in  lore  this  was  merely  a  question  of  common  law,  and  certainly  at  common  law 
aid.t  the  commissioners  have  no  authority.     But,  ex  par/e  Stow,  the  13th  Novenii* 

[  487  ]  ber,  1762,  Lord  Henly  said,  that  the  commissioners  are  a  court  of  justice  suP 
And  for  the  ficient  for  the  purpose  of  having  their  witnesses  protected,  at  least  by  (he 
■o™\hev  ^^^^  ^^  Chancery  if  not  by  themselves,  else  witnesses  would  be  in  a  strange 
mre  not  dilemma.  It  does  not  appear  they  are  liable  to  be  committed  by  this  court 
fltrietlywith  for  their  contempt;  if  they  do,  they  are  liable  to  arrests,  which  would  be  ab- 
in  the  pro   surd,  and  therefore  impossible." 

f*S!!!a  *^  ^'  Attorney-General  v.  Fadd«n.  T.  T.  1816.  Ex.  2  Price,  403. 

forded  to         Defendant,  against  whom  an  information  had  been  filed,  was  in  custody, 
attending    having  been  apprehended  by  capias,  and  committed  for  want  of  bail.     An  affi- 
to  be  ezm-     *  ^'  under  the  Insolvent  Debtors'  Act. 
ined.§  t  A>  the2S  H.  6.  c.  9.  does  not  extend  to  Crown  process.  « 

*  t  So,  the  subject  cannot  take  his  debtor  out  of  the  Brown't  custody  without  the  conseat 

of  the  Attorney-General,  West,  95;  oven  for  (be  purpose  of  surrendering  him  in  discharge 
ef  his  bail  in  another  action;  5  Taunt.  50.  3;  S.  C.  1  Mnrsh.  166;  Barnes,  223,  abridgeil 
ante,  vol.  iii.  pp.  258  and  280;  though  the  law  appears  to  have  been  fbrroerly  otherwise;  1 
Salk.  855.  338.  n.  354;  1  Str.  641 ;  J  Burr.  339:  1  Wils.  248;  7  East.  405;  IS.  C.  3  Smith. 
558;  Dyer,  197.  a.  307.  a.  Nor  are  the  bail  entitled  *.o  an  exoneretur^  on  the  ground  thai 
the  defendant  has  been  taken  nnder  an  extent,  and  that  the  Crown  will  not  consent  to  a  ren- 
der; ibid. 

$  Though  the  officers  of  tho  Crown  now  frequently  prove  under  the  commission ;  2  Chit. 
Bankrupt  L.  342;  scd  vide  2  Str.  752. 

But  where  a  bankrupt  was  arrested  upon  a  writ  of  extent  while  actually  attending  to  give 
evidence  before  commissioners  of  bankrupts,  the  Chancellor  discharged  him,  as  being  privi- 
leged from  arrest  at  common  law;  2  Rose,  22(  1  Rose,  278.  So,  be  if  cniitlod  to  relief  ia 
Casef  of  an  extent  in  aid  under  tKe  57  Geo.  8.  c.  117.  s.  6. 
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davit  was  now  made,  representing  that  the  person  who  had  actually  committed  Alth«*  how 
tha  offence  charged  in  the  inforiration  had  assumed  the  defendant's  name  for  «^«'»  '^  V^* 
the  purpose  of  grounding  an  application  to  the  Court  for  an  habeas  corpus  to7  *"  *"*? 
bring  defendant  up  to  be  present  at  Ihe  trial,  that  he  might  securely  avail  him-  twnVLb* 
self  of  his  defence.     A  rule  to  show  cause  had  been  granted.     An  application  ai  corpnsto 
had  been  made  to  the  Court  of  King's  Bench.     It  appeared,  from  a  certificate  be  bro't  op 
of  a  clerk  of  the  rules,  that  similar  requests  had  frequently  been  granted.  The  ^^  ^*  o^a 
rule  was  accordingly  made  absolute,  on  condition  of  the  de^ndant  being **P**"*'*® 
brought  up  ou  a  day  certain,  and  paying  the  costs  of  being  brought  up  and  ^^'^^^o(\i^ 
maaded;  intimating  that  the  writ  should  be  in  form  of  the  habeas  corpiM  act  eaaie  and* 
iesiificanduai  —Rule  absolute.  ipeeial  cir 

2.  In  taking  ihe  inqtMition,  camsun 

(a)  ImpamulUngih€Jury'\     (6)  Summoning  tvitnesses^X     {€)JV6tice(f  executing,  ^^*       ^ 

Rex  v.  Buckley.  M.  T.  1817.  Ex.  3  Price,  464.  *-  h      k 

Motion  to  set  aside  an  extent,  on  the  ground  that  the  sheriff,  on  taking  the  9°  ^ .^'j^ 
inquisition,  had  refused  to  allow  the  present  claimant  to  show  before  the  in-  q,^citioD  oa 
^uest  that  the  property  returned  by  the  jury  as  defendant's  was  not  his,  but  a  writ  of  ex 
l>elonged  to  the  present  applicant.     The  case  of  Rex  v.  Bulley  and  Blomart|  tent,  all 
Bunb.  2.)3.  was  cited.  ^"^ 

Per  Cur.     It  is,  we  believe,  very  usual,  in  point  of  practice,  to  have  these  ?**™°*  "^ 
inqubitions,  which  are  stated  to  be  ex  parte  proceedings,  much  attended  to;  Iha^'propor 
but  there  is  no  reason  why  the  parties  may  not  attend  them,  and  why  they  |y  soagbi 
ought  not  to  be  allowed  to  propound  all  such  questions  to  the  witnesses  as  may  to  be  exten 
be  deemed  necessary  to  prove  the  property  in  others  than  the  defendant.   And  ded  maj 
the  case  of  the  King  v,  Bulley  and  Blomart,  which  was  much  relied  on,  is  of*PP?*'  '"^ 
gfeat  weight;  indeed  it  is  directly  in  point;  but  it  is  one  which  we  never  heard  5e*J|c«*^aod 
of  (so  little  has  it  ever  been  acted  upon)  till  it  was  cited  upon  this  occasion,  eroaa-exan 
There  the  Court  held,  that  a  witness  should  be  examined  to  prove  the  proper-  ine  tb«  wil 
ty.     It  does  not  appear  there  that  there  was  any  refusal  to  cross-examine  the  aeaaM  for 
witnesses;  but  here  there  is  the  additional  circumstance,  that  the  cross-exami- *h« Crownf 
nation  was  refused.     It  was  laid  down,  that  the  writ  of  extent  was  a  right  in 
the  King,  not  at  common  law,  but  given  by  the  statute  of  Hen.   8;  and  the 
learned  person  who  stated  that  said,  that  he  himself  had  attended  inquisitions 
on  degils  and  outlawries.     Undoubtedly  this  is  a  very  strong  authority;  and 
it  seems  to  have  with  it  all  the  reason  of  the  thing;  for  as  it  was  stated  in  the 
argument,  had  this  case  been  then  entered  into,  the  expence  and  trouble  of 
traversing  the  inquisition  would  have  been  avoided.     And  it  seems  to  be  no 

*  So«  if  the  CrowD  debtor  be  in  custody,  it  seems  he  may  be  brought  up  to  attend  the  trial 
of  an  issue  upon  an  extent  issued  against  the  debtor  paravaile  by  habeas  corpus  ad  manuten- 
0ndum  et  prosequendum;  see  Brown,  P.  £.  428.  And  a  person  who  cannot  procure  bail 
may  obtain  leave  to  go  to  counsel,  &.c.j  in  custody  of  his  keeper,  by  rule  of  Court;  Anon. 
Dyer,  365.  a.  So,  for  tUe  purpose  of  collecting  his  debts,  ibid.  297.  a;  and  if  he  escaoe, 
;the  warden  may  retake  him,  Savile,  29;  but  if  he  bo  in  custody  at  the  suit  of  a  subject,  also 
tba  warden  Is  liable  to  tlie  creditor  upon  such  an  escape;  ibid.  Manser  ▼.  Annesley;  KeiU 
way,  114;  Dyer,  11)6.  h.  marg. 

t  The  next  step  to  be  taken  by  tbo  sheriff  is,  first,  if  the  defendant  cannot  be  found,  or  is 
not  meant  to  tie  arrested,  to  impannel  a  jury  to  inquire  as  to  the  defendant's  lands  and  ten- 
ements., goods  and  chattels,  4>c.;  2  Tidd's  Pr.  1096.  If  the  sheriff  issue  his  precept  to  th« 
1>ai!iff  to  summon  a  jury,  whereopon  the  bailiff  returns  a  panel,  the  sheriff  is  not  bound  te 
take  the  inquisition  by  the  panel  so  returned,  but  may  swear  in  others.  It  would  bo  other- 
"wise  if  the  sheriff  were  to  adopt  the  bailiff's  return  by  issuing  a  distringas,  or  habeas  corpus, 
against  tbe  jurors  returned  by  the  bailiff,  or  by  makmg  the  precept  and  the  bailiff's  returm 
part  of  his  return  to  the  writ. 

I  Tbe  sheriff  is  also  required  to  summon  witnesses  on  the  part  of  the  Crown,  and  if  they 
ilo  not  attend  the  Court  of  Exchequer  will  attach  them,  Parker,  259.  271;  and  a  witness  must 
answer  all  questions,  even  though  against  his  own  interest,  so  as  they  do  not  subject  him 
to  any  penalty  or  forfeiture;  ibid.  If  witnesses,  duly  summoned,  refuse  to  attend,  or  tO' an- 
swer such  questioas  afi  they  would  be  bound  to  answer  upon  a  bill  filed  against  them,  an  at- 
tachmant  will  issue;-  the  dueen  t.  Newell,  Park.  269;  and  see  Manning  s  N.  P.  Digest,  2 
edit«  Witness,  D.  (6);  46  Geo.  3.  e.  37;  or  the  prosecutor  of  the  extent  may  have  a  new 
axtentand  a  rule,  calling  upon  the  witnesses  to  show  cause  why  they  sliould  not  pay  the  costs 
of  tbe  former  proceedings. 

$  And  for  tnat  purpose  may  apply  to  the  Court  for  an  order  to  give  reasonable  notice  af 
4ha  exeeotioD  of  the  writ ;  i  Ves.  269.  But  in  ordinary  cases  no  notice  is  given  of  its  exe- 
tttioDi  3  Tidd's  Pr.  I09i ;    inasmuch  as  than  the  proceadiog  is  not  oonclusive;  1  Show.  106. 
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answer  that  you  may  plead  the  claim,  for  nieanwhile  irreparable  injury  may  be 
done;  when,  if  Ihe  evidence  had  been  suffered  to  proceed,  and  had  iho  ques- 
tions proposed  been  allowed  to  be  received,  it  would  have  shown  the  truth  of 
the  matter.  It  seems  to  us,  therefore,  that  this  is  an  irregular  proceeding, 
and  the  inquisition  must,  for  that  reason,  be  quashed.  It  will  not,  however, 
[  489  ]  we  take  it,  preclude  the  taking  another  inquisition  on  a  new  wlrit  of  extent  of 

Not  onlj     the  teste  of  the  one  now  quashed. 

the  legal  M  /j)   Objects  of  in quv-y, 

un!;^tite.  (al)  Lands.Sfc,         (a 2)   What  lands. 

West  129;       L  Rex  V.  De  LA  MoTTE.  T.  T.  1801.  Ex.  Forest.  16«2.  S.  P.  Rex  v, 
may  beta  CooMHEs.  M.  T.  1814.  Ex.  1  Price,  207. 

keo  under  This  was  an  application  on  behalf  of  the  Crown  to  direct  the  sale  of  an  e*- 
an  eitent.  ^^^^  belonging  to  a  lunatic,  which  had  been  taken  under  an  extent,  but  Iras  sub- 
eaoitv^f"  J®^^  ^^  *  raorlgagc.  A  question  arope,  whether  an  equity  of  redemption  could 
redemp  ^*  taken  under  an  extent.  Counsel  consented  on  the  part  of  the  mortgagee 
lioD.^  and  committees  of  the  lunatic,  and  stated,  that  a  judgment  creditor  who  had 

sued  out  an  ele^^t  or  fieri  facias  might  apply  to  the  Court  to  redeem  the  mort- 
gage and  pay  himself  out  of  the  residue.     The  Court,  therefore,  directed  the 
[  490  ]  sale  of  the  estate,  and  the  mortgage  be  first  discharged,  and  the  residue  of  (he 
8o,  lands  in  purchase-money  paid  into  court,  to  answer  the  extent, 
which  the  2.  Smith  v.  Whaler.  E.  T.  23.  Car.  2.  K.  B.  1  Vent.  128. 

debtor  haa  p^y  q^^  Lands  of  which  a  debtor  is  cestui  que  tttistf  as  in-  which  he  has 
revocation  ^^  equity  of  redemption  or  power  of  revocation  of  uses,  may  be  fcund  under 
•riue8.t     ^  extent. 

*  This  was  the  common  law  doctrine;  and  in  confirmation  of  it,  the  atat.  13  Eliz,  e.  4. 
a.  6.  enacts,  that  *'  if  an)*  person  or  pprsnns,  accounlant,  or  indebted  as  is  assumed,  shall, 
at  any  time  after  he  or  they  shall  become  accountant  or  chargeable,  as  is  assumed,  pur* 
chase  and  bay,  or  cause  to  be  purchased  and  bought,  any  lands,  tcneificnts,  ar  lieredua« 
ments,  and  cau^e  the  assarance  thereof  to  be  niado  in  the  name  of  any  other  peraon  or  per^ 
sons,  where  the  same  is  indeed  meant  or  intended  to  the  use,  profit,  or  behoof  of  such  per* 
son  accountant  or  indebted,  or  of  any  other  person  or  persons,  and  that  the  same  manner 
of  purchasing,,  and  secret  uses,  profits,  or  behoof,  ahall  be  found  by  office  or  inquisition^ 
that  then  all  and  every  the  lands,  tenements,  and  hereditaments,  so  to  be  bought  or  pur- 
chased, or  caused  to  be  purchased  (as  is  before  mentioned  in  this  last  proviso,)  shall  by 
virtue  of  this  act,  be  taken,  secured  and  used,  ftor  the  sntisfaction  of 'he  arrearages  and  debt* 
of  every  such  accountant  or  debtor,  as  is  above  mentioned,  to  all  intents  and  purposes  a* 
though  the  person  or  persons  indebted  upon  his  or  their  account  or  farm  were  thereof  acla* 
ally  seized  of  such  estate  that  was  conveyed  to  any  person  or  persons  by  any  such  accona- 
tant  or  debtor,  or  by  his  means  as  is  assumed,  and  thnt  all  sales  to  be  thereof  made  by 
the  Queen's  Majesty,  her  heirs,  or  successors,  for  satisfaction  of  such  debt  or  arrearages* 
as  shall  be  found,  us  is  assumed,  tn  be  due  and  owmg  to  our  said  sovereign  lady  the 
QpUeen,  her  heirs,  and  successors,  shall  be  of  the  like  cfifect,  and  used  and  done  in  such  Iik» 
manner  and  form  as  is  before  expressed.*' 

t  But  copyhold  estatescannot  belpken  under  it;  Parker  195.  Lands  in  ancient  demesne' 
appear  to  be  extendible.  And  ilhas  been  said  shat,  if  a.copyholder  demise  foryears,  with 
the  license  of  the  lord,  such  lease  is  not  extendible  in  the  hands  of  the  lessee;  C.  P.  8  Jac. 
1.,*  C.  P.  1  Roll.  Abr.  888.  pi.  8.  But  the  law  appears  to  be  otherwise;  Popham,  188, 
Watk.  on  Cop,  301.  467.  Whether  customary  freeholds  in  the  northern  coonlies,  7  East, 
409;  in  Wales,  Cro.  Car.  229;  or  in  ancient  demesne,  I  Lutw.  126;  2  Ld.  Raym.  1225; 
held  according  to  the  custom  of  the  manor,  and  transferred  by  surrender  and  admittancA, 
ard  within  the  reach  of  prerogative  ptocess,  is  a  question  which  does  not  appear  to  have 
come  before  the  Court.  Such  tenants  may  forfeit  aurum  et  vestium  for  felony,  2  Ed.  8. 
Fitz.  Coron.  pi.  310;  and  their  customary  tenements  are  liable  to  be  extended  at  the  suit 
of  a  junior  creditor,  under  the  writ  of  elegit;  Man.  Ex.  Pr.  42.  2nd  e<?it.  p.  42.  If  land  he 
purchased  jointly  by  A,  and  R.,  A.  being  indebted  to  the  King,  and  A.  die,  B.  shall  have 
the. whole  by  suivivorship,  discharged  of  the  Crown's  execution;  50  Ass.  824.  pi.  5.  But 
where  a  term  of  years  is  granted  to  the  Crown  debtor  and  his  wife,  and  the  husband  dies, 
the  Crown  may,  it  is  said,  take  the  residue  of  the  term  (ibid.),  because  the  debtor  might 
have  disposed  of  it.  i 

Lands  which  the  debtor  holds  ji/re  uxoria  are  extendible  during  the  coverture;  M.  16; 
H.  7,-fo.  14,  pi.  6.  But  lands  held  by  the  debtor's  widow  in  dower,  or  as  her  jointure, 
are  not  chargeable,  F.  N.  B.  45.  G.;  unless  the  lien  of  the  Crown  attached  before  the  nwr- 
riago;  Bro.  Distress,  pi.  72.  And  even  in  that  case,  they  are  to  bo  taken  obly  where  the 
other  property  is  insufficient;  F.  N.  B.  150.  Lands  in  the  hands  of  the  heir  of  the  Crown 
debtor  are  subject  to  the  debt  of  the  ancestor,  wheihex  named  or  not;  Com.  Dig.  Delt.  G.  6. 
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S.  Rex  v.  Ellw.  M.  T.  1816,  Ex.  3  Price,  323.  T^\*"!L 

From  this  case  it  may  be  inferred,  that  tithes  in  the  hands  of  lay  improprit- ^yf^ J^^ 
tors  may  be  extended;  lor,  ahhou^h  it  is  true  that  tithes  in  the  hands  of  eccle-  ^f^Jfi^ 
siastical  persons  cannot  be  extended  by  the  sheriff,  yet  the  former  being  ton,*  or 
subjected  by  the  3*2  Hen,  8.  c.  7.  to  the  same  modes  of  conveyance  and  recp-lMt«d  for 
very  as  lands  and  tenements,  may  be  extended  as  if  they  were  a  lay  beredita-  l»f«  »r  for 
ment;,  and  so  may  a  lease  of  tithes  for  life  or  for  years,  the  former  being  a  lay  V^^^'J^ 
freehold,  and  the  latter  merely  a  lay  chattel,  whether  derived  from  the  spiri-  ^  ^     ^ 
tual  incumbent  or  the  lay  ioipropriator.     See  H.  13;  H.  4;  Godb.  ^91 ;  7  Co.  of  iherMU 
37,  11  id.  89;  2  Roll.  Abr.  Prerog.  N.  O.  P.;  16  Vin.  Abr.  632;  Fitz.  Avow- tj.f 
ry,  237. 

(b  2)  From  what  time  bound,     («  3)  By  records, J, 
{b  3)  By  bends  nuxde  like  records  §      (c  3)  By  other  bonds  andspeciaUies.W 

{d  3)  By  statute  debts, 
1.  Rex  v.  Smith.  E.  T.  1810.  Ex.  Wightw.  34. 
It  is  enacted  by  the   13  Eliz.  c.  1.  s.  '4.  that,  for  the  better  security  of  thef]  491    | 
Queen^s  Majesty,  her  heirs,  and  successors,  against  such  as  shall  have  the  re»  I>ebtf  d«« 
ceipt  and  charge  of  the  money  and  treasure  of  her  Highness,  her  heirs,  and  JjS"  *''*■• 
successors,  all  lands,  tenements,  profits,  commodities  and  heritances,  which  ni^nud? 
any  treasurer  or  receiver  in,  or  belonging  to  any  of  the  Queen's  Majesty's  iho  stat.  IS 
courts  of  the  Exchequer,  wards,  and  liveries,  or  duchy  of  Lancaster;  treasu-Elis.  e.4.s. 
rer  of  the  chamber,  cofferer  of  the  household,  to  the  Queen's  Majesty,  her^*  bind  the 
heirs,  aud  Successors;  treasurer  for  the   war;  treasurer  of  any  fort,  town,  or|^?.        ^ 
castle,  where  any  garrison  is  or  shall  be  kept;  treasurer  of  the  admiralty,  orJ{  mv'uiii* 
navy;  treasurer,  under-treasurer,  or  other  person  accountable  to  the  Queen's  doring  the 
Majesty,  her  heirs,  or  successors,  for  any  office  or  charge  of  or  within  thecootioa 
Mint;  treasurer  or  receiver  of  any  sum  of  money,  interest,  or  otherwise,  lor  *neo  oftb« 
the  use  of  the  Queen's  Majesty,  her  heirs,  or  succesors,  or  for  provisions  of^^)  ^"J 
victual,  or  for  fortifications,  buildings,  or  works,  or  for  any  other  provisions  to  ^JJ^^j]??  j|^ 
be  used  in  any  of  the  offices  of  the  Queen's  Majesty,  ordnance,  and  artillery,  i^  th««C 
armoury,  wardrobes  tacts,  and  pavillions,  or  revels;  customer,  collector,  far-fic«« 
mer  of  customs,  subsidies,  imposts,  or  other  duties  within  any    part  of  the 

Butlandd  which  hnve  descended  to  ihe  heir  of  the  debtor  patavaite,  ordebtor  of  the  Crown 
debtor  are  not  liable  to  the  Crown,  unless  heir  were  expressly  named  in  some  obligations  or 
other  specialty,  conaiitating  the  debt  from  the  debtor  paravaile  to  hi»  original  creditor;  F.  N. 
B.  100.  It  appears  that  the  heir  of  a  Crown  debtor  shall  not  be  charged,  if  his  ezecater 
have  assets;  nor  the  feofiee  who  comes  in  by  porcbase,  if  the  heir  have  assetf ;  Manning** 
Ex,  P.  2ad  edit.  p.  89. 

*  But,  if  the  sheriff  returns  that  the  extendee  is  a  beneficed  clerk,  process  may  iiene  to 
the  ordinary;  Bunb.  192.  pi.  169.  When  the  benefices  lie  in  several  dioceses,  it  appears 
to  he  necessary  to  award  separate  writs,  to  each  bishop,  F.  N.  B.  266.  A.;  and  if  the 
bishop  is  a  party,  the  process  issaes  to  the  metropolitan;  M.  84,  H.  6,  fo.  29,  a.  pi.  11.  Or 
a  writ  of  levari  facias  may  iwae  to  the  bishop  in  the  first  instance;  2  Roll.  Abr.  Prerog. 
H.;  Manning's  Ex.  JPr.  p*  41,    . 

t  So  may  rents  service,  H.  13.  H.  4;  Eliz.  Avowry,  237;  and  rents-charge ;  7  Co.  87. 
Bnt  arrearages  already  incurred  form  part  of  the  debts  or  choses  in  action;  7  Co.  88.  The 
eattle  of  a  stranger  /«oan£  and  eouchant  on  the  land  of  the  debtor  may  be  seized  under  a 
levari  facias*  as  part  of  the-  issues  of  the  land;  Cro.  Eliz.  481.  The  King  may  command 
the  sheriff  to  distrain  the  tenants  of  his  debtor,  and  take  the  realty  towards  satisfiictitfn; 
and  sach  payment  will  be  a  good  bar  to  an  avowry  for  the  rent  by  the  debtor;  H.  21;  H. 
7.  fol.  12.  pi.  13.  Rut  tho  cattle  of  strangers  found  on  the  debtor's  land  cannot  be  iold 
for  the  King's  debt;  9  Co.  3S;  Manning's  Ex.  Pr.  p.  41. 

t.  Debts  of  record  always  bind  the  lands  from  the  date  of  the  record;  Gilb;  Ek.  88 ;  West. 
123.  Judgments  bind  the  lands  from  the  first  day  of  the  term  of  which  they  are  recorded; 
Dyer,  224;  2  Rol.  Abr.  156.  Recognizances  from  the  caption  or  time  tbey  are  entered 
into*  Glib.  Ex,. 83. 

^  The  Stat.  .33*  H.  8.  c.  39.  s.  60.  puts  bonds  taken  in  the  form  thereby  prescribed  on 
the  footing  of  statutes  staple;  and  conseqaently,  such  bonds,  so  taken,  bind  the  obligor's 
lands,  by  virtue  of  the  statute,  from  the  time  they  are  executed;  6  Rep.  171;  2  Rol.  Abr. 
156. 

II  All  other  bonds  and  specialties  diflferent  from  those  already  noticed  only  bind  the  par- 
ty's  lands,  as  at  common  law,  from  the  time  tbey  become  of  record  nnder  the  inqoieitiou 
on  a  commission;  see  1  Wightw.  84.  . 
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[  492  ]  realm;  collector  of  the  tithes  of  the  clergy;  collector  of  any  subsidy  or  fifteen; 
receiver-general  of  the  revenues  of  any  county  or  counties  answerable  in  the 
receipt  of  the  Exchequer,  or  in  the  court  of  wards  and  liveries,  or  in  the 
duchy  of  Lancaster;  clerk  of  the  stamper,  now  have,  or  at  any  time  hereaf- 
ter shall  have,  within  the  time  whilst  he  or  tliey  or  any  of  ihem  shall  reniain 
accountable,  shall,  for  the  payment  and  satisfaction  unto  the  Queen's  Majes- 
ty, her  heirs,  and  successors,  of  his  or  their  arrearages  at  any  time  hereafter 
to  be  lawfully,  according  to  the  laws  of  this  realm,  adjudged  or  determined 
upon  his  or  their  account  (all  his  due  and  reasonable  petitions  being  allowed) 
be  liable  to  the  payment  thereof,  and  be  put  and  had  in  execution  for  the  pay- 
ment of  such  arrearages  or  debts,  to  be  so  adjudged  and  determined  upon  any 
such  treasurer,  receiver,  tiller,  customer,  collector,  farmer,  officer,  or  accoun- 
tant, as  is  before  avowed  in  like  and  in  as  large  and  beneficial  manner  (o  all 
intents  and  purposes  as  if  the  same  treasurer,  receiver,  tiller^  customer  trea- 
surer, or  collector,  upon  whom  any  such  arrearages  or  debts,  shall  be  so  ad- 
judged or  determined,  had,  the  day  he  became  first  officer  or  accountant,  stood 
bound  by  writing  obligatory,  having  the  efiect  of  a  statute  of  the  staple,  to  her 
Majesty,  heirs,  or  successors,  for  the  true  answering  and  paymept  of  the  same 
arrearages  or  debts,  tin  the  construction  of  this  clause,  it  was  decided,  that 
debts  due  from  the  officers  enumerated,  in  such  act  bound  the  land  (if'incurr'^ 
ed  at  any  time  during  the  continuance  of  the  office)  from  the  (ime  of  enter- 
ing into  the  office,  since  the  writing  obligatory,  having  the  effect  of  a^statote 
staple  mentioned  in  the  enactment,  boundthe  lands  from  the  time  it  was  enter- 
ed into. 

3.  Samb  Case. 
The  facts  which  caused  this  case  to  be  brought  before  the  Court  arose  upon 
1^  P«r  an  extent,  and  an  inquisition  taken  on  the  ground  of  that  extent.  The  mate- 
•oDs  Darned  f^^  i^ois  which  were  found  by  the  commission  were  these,  that  A.  B.  was  on  the 
■re  howU^^*^  day  of  January,  in  the  year  1797,  indebted  to  the  King,  4rc.,  being  so 
«r,  the  only  much  of  the  King's  money  received  by  the  said  A.  B.  from  the  paymaster-ge- 
individoaJe  neral  of  the  forces  for  the  King's  use,  on  account  and  for  the  purpose  of  his 
Co  whom  the  said  A.  B.'s  late  boy,  no  part  whereof  had  been  applied  by  him  for  that  pur- 
the  claue  pose,  and  that  it  still  remained  unpaid  to  the  King.  The  jury  were  therefore  di-' 
W  ''^'^fi^ta  ^^^^'^^^  *^  inquire  of  what  lands  he  had  on  the  2€th  day  of  January,  in  the  year 
due  from  I  "^97,  or  at  any  time  since.  The  inquisition  found,  inter  alia^  that  A.  B.  was, 
personi  not  on  the  29th  of  November,  1797^  and  before  the  4th  of  September,  1799,  seis- 
•xproMlj  ed  of  certain  lands,  &c.  From  defendant's  plea,  this  appeared  that  A.  B. 
named  re  never  was  before  the  return  of  a  certain  inquisition  a  debtor  to  his  Majesty, 
mam  as  at  ^|j^j  q  j)  ^^g  seised  of  the  same  premises  in  trust  for  A.  B.,  that  E.  F.  was 
1^^  entitled  to  the  equity  of  redemption,  in  trust  for  the  said  A.  B.,  and  that  by 

lease  and  release  of  the  1st  and  2d  of  June,  1803,  C.  D.,  £.   F.,  and  A.  B., 
in  consideration,  4rc' paid  to  A.  B.  by  G.  H.,  granted,  bargained,  and  sold 
those  premises  to  G.  H.,  the  father  of  the  defendant,  that  the  said  G.  H.  had 
,  not  at  the  time  of  making  these  indentures  any  notice  that  A.  B.   was  debtor 

to  the  King,  and  that  the  sale  proceeded  upon  a  bona  fide  consideration,  &c. 
To  this  there  was  a  demurrer.  The  question  which  arose  upon  these  plead- 
ings was  stated  fairly  and  explicitly.to  be,  whether  a  simple  contract  debt  is 
such  a  lien  or  charge  upon  the  estate  of  the  King's  debtor  as  shall  bind  his 
lands  in  the  hands  of  his  assigns  for  a  valuable  consideration,  without  notice 
and  without  fraud,  the  debt  not  having  been  recorded  till  afler  the  convey- 
ance. Several  authorities  were  cited;  Plowd.  '310;  50  Ass.  p«  324.  pi.  5; 
Fitz.  Nat.  Brev.  598.  Dt  idemptitate  nomima.  The  case  mainly  relied  on  is, 
however,  to  be  found  in  Dyer,  224.  b.  It  was  that  of  Sir  William  Scyntloo, 
and  is  thus  concisely  stated  by  Dyer.  ^*  Sir  William  Scyntloo,  knight,  cap- 
tain of  the  guard,  and  his  wife,  late  the  wife  of  William  Cavendish,  knight, 
treasurer  of  the  household,  by  patent  made  by  King  Henry  the  Eight,  for  the 
term  of  his  life,  were  brought  into  the  Exchequer  by  process  to  aecoont  for 
the  arrears  due  to  the  Queen  from  his  office,  from  the  day  of  the  date  of  the 
letters  patent;"  we  find  therefore,  that  Sir  William^Cavendish  was  publle 
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treasurer  ofthe  household,  bj'patent  made  by  Henry  the  Eighth  ''until  the  day   [  493  ] 
of  his  death,  which  amounted  it  b  said  to  5,000/.  because  they  were  returned 
terretenants  in  the  right  of  the  wife  of  certain  land  which  was  Sir   William 
Caveodish'a  (since  the  patent),  to  himself  alone,  and  of  which  he  made  con- 
Teyaace  since  the  marriage  to  himself  and  his  wife  jointly  for  her  jointure,  and 
to  his  heirs;  because  it  was  returned  by  the  sheriflT  into  the  Exchequer,  that 
there]  were  no  executors  nor  administrators  of  the  said  Sir  William  Ca- 
Tendish;  and  the  said  Sir  William  Scyntloo  and  his  wife  had  demurred  in  law 
with  the  Queen's  Exchequer,  whether  they  were  accouotlible  in  this  case  or 
not,  because  they  are  not  privy  to  his  reckonings,  a;id  no  judgment  was  given 
against  Cavendish,  in  his  life-time,  of  any  debt  on  the  account  of  his  office, 
so  that  his  land  should  be  charged,  &c.,  and  great  search  for  precedents  has 
been  made  for  the  case,  of  which  delivery  has  been  made  to  the  jiustices  of 
both  benches;  for  the  barons  would  not  resolve  the  case,  beh>g  so  great  a 
question  and  doubt,  without  their  advice  and  opinion.      And  this  teim  the  ar- 
gument of  the  case  was  appointed  by  the  command  of  the  Queen,  by  all  jud- 
ges and  barons  of  the  Exchequer.      But  note  that  judgment  is  given  in  this 
case,  assigned  by  the  barons,  that  of  such  lands  as  Sir  William  Cavendish  first 
purchased  to  himself  and  his  said  wife,  and  the  heirs  of  Sir  William,  which 
was  in  effect  the  substance  of  all  the-  lands  of  Sir  William  Scyntloo  and   his 
wife,  they  are  discharged  from  accounting  as  to  that.     Note  this,  for  the  debt 
accrued  afler  the  said  jointure  made;  and  in  Hilary  term  next  they  pleaded 
the  Queen's  pardon;"  and  it  was  afterwards  made  up,  such  is  the  account  of 
the  case  as  given  by  Dyer.     This  case,  it  was  urged,  maintained   Gerard's 
proposition,  when  Attorney  General,  in  the  case  of  Mines,  Plow.  310;  which 
was  that,  if  ever  the  King's  money  shall  in  any  way  come  into  the  hands  of 
any  subject  by  matter  of  record,  or  by  matter  in  fait;  the  land  of  such  subject 
is  charged  therewith,  and  liable  to  the  seizure  of  the  King,  in  whatever  hands 
it  comes  alterwards,  be  it  by  descent  or  purchase,  or  otherwise. 

SedPer  Macdonald,  C.  B.  I  have  seen  the  record  itself,  in  the  case  of 
Scyntloo:  it  is  written  in  an  extremely  bad  hand,  and  it  is  very  difficult  to  be 
read;  but  it  concludes  at  last,  by  bringing  the  matter  to  a  point.  The  ques- 
tion was,  whether  as  terretenants  they  could  be  brought  in.  It  says.  ^^  that  a 
vast  multitude  of  records  were  got  together,  and  they  were  submitted  to  the 
King's  Sergeant,  his  Attorney  General,  and  other  his  learned  counsel,  and  at 
the  same  time  submitted  to  the  counsel  on  the  other  side;  and  the  whole  amount 
is,  that  there  was  a  variety  of  precedents  to  show  that  terretenants  generally,  [  494  | 
after  the  death  of  the  debtor  of  the  King,  had  been  brought  in  to  render  an 
account;"  and  the  record  concludes  with  saying  at  the  end,  ^^that  the  same 
shall  be  taken  of  William  Scyntloo,  and  he  be  quit  upon  paying  the  same." 
No  man  reading  this  record  could  possibly  collect  from  it  so  yery  extensive  a 
proposition  as  that  alluded  to,  and  this  is  very  strong  to  show,  that  Gerard  in 
arguing,  had  over-slated  that  which  really  did  pass  in|  court.  Now,  if 
Gerard's  doctrine  be  founded  on  the  common  law,  it  is  difficult  to  conceive, 
that  they  who  penned  the  statute  of  the  33d  of  H.  8.  c.  39.  should  not  have 
been  aware  of  it.  If  before  the  statuteMebts  of  all  descriptions,  whether  on 
simple  contract  or  specialty,  might  be  recovered  upon  a  commission  of  extent, 
where  was  the  advantage  of  placing  them  upon  the  same  footing  as  a  statute 
staple;  what  could  be  the  use  of  domg  it?  If  an  unrecorded  debt  by  simple 
contract  bound  the  land,  where  was  the  necessity  of  enacting,  that  debts  due 
to  the  King  by  judgment,  recognizance  obligation,  or  other  specialty,  bound 
the  lands  of  a  man  in  the  hands  of  a  purchaser?  Certainly,  Jenkins,  as  far  as 
his  authority  goes,  says  the  lands  are  not  bound  in  the  hands  of  the  alienee 
bona  fide.  The  statute  of  33  H.  8.  comprises  only  debtors  upon  judgment, 
recognizance  obligation,  and  specialty,  and  the  statute  of  13  Eliz.  c.  4..  puts 
the  debts  due  from  the  several  persons  named  in  the  first  section  on  the  same 
footing  as  those  named  in  the  statute  of  H.  8.  The  statute  of  13  Eliz.  is  not 
that  upon  which  this  proceeding  is  founded;  it  is  founded  upon  the  common 
law;  but  still  it  was  properly  adverted  to,  as  declaring  what  the  commofi  law 
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Was;  and  I  take  the  statute  of  the  Idth  of  EUz.  to  have  been  intended  to  bring 
together,  as  a  sort  of  a  single  code,  the  law  as  it  was  upon  the  subject,  and  as 
It  was  thought  fitting  it  should  be,  with  some  addditions  and  some  amendments. 

Now,  all  the  persons  referred  to  in  the  act  are  either  public  officers,  or  they 
lire  public  collectors,  and  their  lands  are  to  be  sold,  alter  they  shall  be  adjud- 
ged.to  be  in  arrear  to  the  Queen's  Majesty.  The  fifth  section  provides  for 
the  sale  of  lands  which  were  fradulently  conveyed  by  them;  now  ibis  act  ha- 
ving passed  only  a  few  years  after  the  discussion  of  Sir  Wm.  Scyntioo's  case 
(which  probably  wite  the  occasion  of  this  act  having  been  made),  it  seems  that 
this  act  intended  to  specify  in  the  first  section  all  persons  employed  in  the  re- 
ceipt or  disbursement  of  sOch  treasure,  as  the  known  public  officer  or  collec- 
1^  495  ]  tor*of  the  King's  money.  The  present  proceeding  is  not,  indeed,  grounded 
on  this  act,  but  on  the  common  law;  yet  I  think  some  light  may  be  derived 
from  it,  as  it  was  made  so  soon  after  the  case  of  Scyntloo ;  one  should  think, 
if  that  had  passed  in  the  case  of  Cavendish,  which  Gerard  mentions,  that  this 
act  would  have  had  a  very  different  shape  indeed.  I  myself  am  inclined  to 
think,  that  it  was  intended  by  this  act  to  describe,  and  in  a  considerable  de- 
gree to  specify  with  some  precision,  the  persons  whose  lands  should  be^bound 
on  their  becoming  debtors  to  the  King;  whereas,  if  Gerard's  proposition  be 
true,  it  would  have  been  enough  to  have  said  that,  in  the  case  of  all  persons 
into  whose  Hands  the  King's  money  or  goods  shall  come  in  any  way,  be  it 
enacted,  ^c,  it  would  have  been  short  to  have  stated  Gerard's  proposition  as 
the  law,  and  then  to  have  followed  it  up  with  the  different  provisions  I  have 
mentioned.  This  enumeration  consists  of  known  public  officers,  and  collec- 
tors of  the  King's  money  for  public  service,  except  in  the  instance  af  these 
words,  which  were  a  good  deal  relied  upon  in  the  argument  '^  treasurer  or  re- 
ceiver of  sums  of  money,  imprest  or  otherwise." 

Besides,  had  the  law  been  understood  in  the  manner  contended  for  by  the 
Crown,  how  does  it  happen  that  we  should  not,  from  Gerard's  time  to  this, 
have  had  constant  instances  of  its  being  acted  upon,  if  that  extensive  proposi- 
tion could  be  supported,  that  in  consequence  of  any  man's  official,  or  not  touch- 
ing public  money,  into  whatsoever  hands  his  lands  come  by  descent,  purchase, 
or  otherwise,  they  remain  liable,  it  might  have  been  expected  that  the  Crown 
would  have  constantly  enforced  its  rights,  and  that  the  public  would  not  have 
been  startled  by  the  vast  extent,  of  the  proposition  in  this  case,  that  proposi- 
tion-having  slept  from  Girard's  time  to  this;  1  find  no  adoption  of  it  in  any 
text  book;  we  find  the  question  raised,  whether  the  terretenants  could  be 
brought  in,  which  was  precisely  the  point  in  that  case;  but  in  no  text  book  has 
the  great  and  extensive  proposition  of  Gerard  been  adopted  in  words  or  in 
substance,  although  if  that  proposition  has  been  understood  in  Westminster* 
hall  to  be  law,  I  should  so  have  had  it. 

Upon  the  whole,  the  Court  aro  of  opinion  that,  there  being  in  this  case  a 
purchase  of  land  for  a  valuable  consi«leration,  without  notice  or  without  fraud 
or  covin,  by  the  ancestor  of  the  present  defendant  from  a  simpl  econtract  debt- 
or of  the  King,  the  lands  are  not  bound  by  Fuch  simple  contract  debt,  and  con- 
sequently that  judgment  must  be  for  the  defendant. — Judgment  for  the  de- 
fendant. 

(c  3)  By  simple  contract  debts,     Vidt  Last  Case, 
(c  2)  Hmo  far  affested  by  alienations^  or  otlier  disposals  of  property,* 
♦  Upon  an  extent  in  chief  against  the  Crown  debtor  himself,  if  the  debt  accrued  whilst  he 
was  one  of  the  officers  mentioned  in  13  Eiiz.  c.  4  ihe  writ  directs  the  inquiry  to  be  mad« 

with  reference  ^o  tJie  period  at  which  the  lien  attached,  namely,  the  day  on  which  he  6rst  be- 

.  ^^ 

jniy 

,  —  —  ,  ^.   ...wj  .^.„«.«  ....«   .,  subject 

to  the  charge  m  the  otJier.  If,  however,  the  extent  is  for  a  debt  originally  duo  to  the 
Crown,  by  record  or  specially,  see  Lord  Anderson's  case,  7  Co.  Rep.  21 ;  and  the  al- 
ienation IS  a  gift  m   tail,   the  extent  must  prevail.     So,  if  the  debt   arise  upon  a  bond 

P"W"u  ^i'^^^'^''^  **^"  ****^"^*'  "^"P*®'  ^y  33  H.  8.  c.  39;  and  where,  after  Uie  lien  has  at- 
taeaed,  tbe  debtor  conveys  his  property  for  a  valuable  consideration  to  a  party  who  had  no 
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(6  1)   CkaUeU  personal  t  496  J 

(a  2  Where  a  stranger  claims  a  property  w  the  goods,*  Und«r  tn 

(o3)  In  general.  "*?»* 

Rex  v.  Sanderson.  E.  T.  1810.  Ex.  I  Wightw.  60.  ^f^^^  ^J 

Per  Cur.     The  question  here  is,  whether  the  Crown  is  to  be  paid   a  debt  Crown may 
dae  from  two  of  certain  parties  at  the  expense  of  the  whole  partnership.      In  seize  part 
cases  of  execution  by  a  subject,  it  is  generally  settled  that  the  whole  must  be  Beraliip 
taken  in  execution  and  sold,  and  the  purchaser  becomes  a  partner  in  common   [  ^^  J 
with  the  other  partners.      The   sherilf  can  only  sell  the  interest  of  the  party^  goods, 

notice  of  the  lien,  and  has  expended  large  sums  of  money  in  improvements,  such  vendee  is  ?^ ^.  ._^ 
without  remedy,  both  as  to  the  original  purchase-money,  nnd  the  improvements.  .  If  land  be  tne  intereil 
purchased  jointly  by  A.  and  B.,  A.  being  indebted  to  the  King,  and  A.  die,  B.  shall  have  the  ®'^*"®  P*'* 
whole  by  survivorship,  discharijcd  of  the  Crown's  execution;  50  Ass.  324.  pi.  5;  S.  C*  ver-  "*'  againfl 
batini  Fitz.  Traverse,  pi.  3*3;  Fitz.  Exec.  pi.  113;  Co.  Liti.  185.  a;  1  Thorn.  Co.  Litt,  749; 
40  Ass.  pi.  36;  Plowd.  261.  321.  But  where  a  term  of  years  is  granted  to  tho  Crown  debt- 
or and  his  wife,  and  the  husband  dies,  the  Crown  may,  it  is  said,  take  the  residue  of  the  temii 
50  Ass..  824.  pi.  5;  and  see  1  Roll.  Abr.  340.  1.  20.  Baron  and  Feme;  1  and  2  Roll.  Abr. 
156.  I.  32.  Prerog.  E;  and  see  Wightw.  41;  because  the  debtor  might  have  disposed  of  it. 
Lands  which  tho  debtor  holds  jure  uxoris  are  extendible  during  the  coverture;  see  15  H.  7. 
fo.  14.  pi.  6;  and  see  4  E.  3;  Fitz  Abr.  Assize,  pi.  166.  But  lands  held  by  the  debtor'^ 
widow  in  dower,  or  as  her  jointure,  are  not  chargeable,  F.  N.  B.  45  G;  and  seeMadox,  667; 
unless  the  lien  of  the  Crown  attached  before  the  marriage;  Bro.  Distress,  pi.  72;  and  even 
in  that  case  they  are  to  be  taken  only  where  the  other  property  is  insufficient;  F.  N.  B.  150| 
151.  Lands  in  the  hands  of  the  heir  of  the  Crown  debtor  are  subject  to  the  debt  of  the  an- 
cestor, whether  named  or  not.  Com.  Dig.  Dett.  G.  5;  but  lands  which  have  descended  to 
(he  heir  of  a  debtor  paravaile,  or  debtor  of  the  Crown  debtor,  are  not  liable  to  the  Crown, 
unless  heirs  were  expressly  named  in  some  obligation  or  other  specialty,  constituting  the 
debt  from  the  debtor  paravaile,  to  his  original  creditor;  The  Queen,  assignee  of  Percy,  v. 
Heirs  of  Warren,  Saville,  2  pi.  5.  It  appears  that  the  heir  of  a  Crown  debtor  shall  not  be 
charged  if  bis  executor  have  assets,  see  Mann.  Ex.  73;  nor  the  feoffee  who  comes  in  by  pur* 
chase,  if  the  heir  have  assets;  per  Manwood,  C.  B.  Dyer,  67  b.  in  marg.  Where  tenant  in 
tail  becomes  indebted  to  the  King  by  judgment,  recognizance,  obligatian,  or  other  specialty, 
and  dies,  the  land  may  be  extented  in  the  seisin  of  tlie  issue  in  tail  by  33  H.  8.  c.  ^.  s.  75; 
and  see  Mann.  Ex.  37.  note  i.  But  tho  issue  in  tail  may  obtain  relief,  if  the  original  debtor 
has  left  personal  assets,  or  has  aliened  land,  of  which  he  was  seised  in  fee,  when  or  since  tb« 
land  accrued;  F.  N.  B.  217.  C;  and  see  Mann.  Ex.  39;  After  a  bona  fide  alienation  by  the 
issue  in  tail,  the  land  cannot  be  followed,  Lord  Anderson's  case,  7  Co.  Rep.  21.  3<i  resolu-^ 
tion;  nor  before  alienation  can  it  be  extended  for  a  debt  not  due  originally  and  immediately 
to  the  King,  ibid.  4th  resolution;  by  one  of  the  four  ways  mentioned  in  tho  act;  ibid.  2d  re- 
solution; 1  Roll.  Rep.  94.  Lands  settled  in  consideration  of  marriage,  see  a  plea  to  this 
effect,  OfBcina  Brevium,  293;  see  Mann.  Ex.  39.  upon  the  issue  of  the  marriage  before  the 
party  is  so  indebted  to  the  Crown  by  judgment,  recognizance,  &c.  cannot  be  extended;  such 
conveyance  not  being  a  gift  within  the  moaning  of  the  statute;  Foskew's  case,  2  Leon.  90. 
pi.  114;  Sir  Thomas  Cecil's  case,  7  Co.  Rep.  19.  Though  iu  general  a  conveyance  by  bar- 
gain and  sale  has,  wb«n  inroUed,  under  27  H,  8.  c.  16.  relative  to  the  time  at  which  the  deed 
woe  executed  by  the  bargainer,  that  relation  does  not  take  place  in  ilie  case  of  the  commis- 
sioners' assignment  of  a  bankrupt's  real  estate.  The  commissioners  having  no  interest  in 
the  property  bargained  and  sold,  the  execution  of  the  Crown,  if  tested  before  the  inrolement, 
binds  the  property  still  vested  in  the  bankrupt  and  consequently  extendible;  and  see  Doe, 
d.  Esdaile  v.  Mitchell,  2  M.  &  S.  446.  But  the  commissioners  have  powerlo  inquire  wheth- 
er the  debt  seized  in  aid  was  duo  to  the  prosecut*)r  of  ihe  extent,  upon  any  bargain  or  con- 
tract made  originally  between  him  and  the  bankrupt;  and  if  upon  investigation  it  appears  that 
the  contract  was  not  originally  between  these  parties,  or  was  made  in  trust  for  others,  then 
the  commissioners  are  authorized  to  order  and  dispose  of  the  property  extended,  21  Jac.  1. 
c  19.  8.  16;  and  where  an  extent  issues  against  a  judgment  creditor  of  A.,  tlie  lands  of  A.  may 
be  extended,  notwithstanding  an  act  of  bankruptcy  committed  by  him  before  the  judgment, 
followed  up  by  a  commission,  and  a  bargain  and  saleinroUed  before  the  issuing  of  either  ex- 
tent; for  even,  as  between  subject  and  subject,  the  legal  estate  remains  in  the  bankrupt  until 
the  indenture  of  bargain  and  sale  is  executed  bv  the  commissioners,  and  inrolled;  Perry  T. 
Bowers,  SirT.  Jones,  196;  1  Vent.  300;  2  Show.  156;  12  Mod.  3;  2M.  ^kS.  426;  Rex. 
auxReedv.  Hopper  v.  Mowbray;  West,  149;  S.  C.  8  Price,  495;  Mann.  Ex.  49. 

♦  It  seems  that  the  cattle  of  a  stranger  levant  and  couchant  on  the  debtor's  property  can- 
not bo  taken  on  an  extent,  though  they  may  be  on  a  levaii  facias'  2  Roll.  Abr.  159;  16  Vin. 
Abr.  519;  1  Ld.  Itaym.  307;  12  Mod.  178.  It  is  even  said  that,  if  the  King's  debtor  suffer 
A.  to  manure  his  land,  the  goods  of  A.  may  be  seized  on  a  levari  by  the  King  for  his  debt  ; 
Lane,  91.  But  in  the  case  of  tenants  in  common,  the  cattle  of  one  going  upon  tbe  land  cannot 
be  taken  for  the  Crown  debt  due  from  the  others;  2  Roll.  Abr.  457;  16  Yin.  Abr.  519.  tit. 
Prerogative  I. 
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whom  th«  not  the  effects  themselvea.  Canlthe  Crown  by  extent  do  more  ?  We  are  of 
extent  is      opinion  that  it  cannot. 

■?•■•*  (6  3)  As  assignee  in  h-xistjor  creditors. 

Da  fide  M  I^=^>  ^^  ^^^  ^^  Braddock,  v.  Watson,  T.  T.  1816.  Ex.  3  Price,  6. 

•igned  by  Replication  to  a  plea  (in  bar  to  an  extent  in  aid)  that  defendant  waa  trus- 
the  Kind's  tee  under  a  prior  deed  of  assignment  for  the  general  benefit  of  all  the  insol- 
debtor  to  cent's  creditors;  that  the  prosecutor  of  the  extent  was  indebted  to  the  Crown 
^"»**~  ^'  before  and  at  the  time  of  executing  the  deed;  that  the  insolvent  then  carried 
of  hU  oredi  ®"  trade,  and  was  not  then  seised  of  land,  &c.;  that  the  insolvent  was  then  in- 
ton  before  debted  to  the  prosecutor,  and  that  the  prosecutor  had  not  executed  the  assign- 
the  teste  of  menC.  The  Court  held,  that  such  an  assignment  was  bad,  on  general  demur- 
an  extent  rer;  that  it  was  not  fraudulent  against  such  a  creditor;  and  that  such  a  deed 
cannot  be    ^ould  not  be  a\oided  by  the  efiect  of  an  extent,  as  a  commission  of  bankrupt 

der  it  naignt. 

r  ^OQ  1  (cS)  As  pawnee,  bailee,  demisee^  ^cf 

Where  a  {d  S)  As  assignee  of  bankrupt.X 

stranger  (c  2)   Where  stranger  claims  interest  wiihotU  property. ^ 

•laims  an  1.  Rex  v.  De  Caux,  M.  T.  1815.  Ex.  2  Price,  17.  S.  P.  Rex,  in  aid  of 

interest  Mytton,  v.  Hill.  T.  T.  1818.  Ex.  6  id .  1 9. 

withont  a  rpj^^  Court  decided  in  this  case,  that  the  landlord  of  premises,  on  which 
Ihe^o^s"'  goods  had  been  seised  under  an  extent  in  aid,  was  not  entitled,  under  the  8th 

tho'snch  of  Anne,  to  call  on  the  sheriff  to  pay  twelve  month's  rent  due  before  the  teste 

interest  of  the  writ. 

« 

*"^  P"*'       ♦  But  in  general*  nnder  an  extent  against  several,  the  separate  goods  ofeacfa  maj  be  ta- 
to  the  fiflt,  ij^n^  „  appears  by  the  form  of  the  writ;  2  Tidd's  Pr.  1099. 

•r  teste  of       ij  ^j,  Ij^^q  asserted  in  Sir  E.  Fleetwood's  case,  8  Rep.  171.  (and  the  aathority  cited' for 

k     '^"**      ^^^  position  is  50  Ass.  pi.  6;  tree  Wightw.  37.),  that  if  hasband  and  wife  are  joint-tenanlt 

theperoga    ^f  n  term  demised  to  them  daring  the  coverture,  and  thn  hasband  become  indebted  to  the 

tive  tihail     Crown,   the  King  maj  have  execotion   of  this  term  against  the   wife  after  the  hesband's 

preYail.il      death;  because,  the  taking  the  lease  was  the  husband's  act;  and  he  bad  power  of  the  term 

at  the  time  of  his  death,  and  the  wife  camo  to  it  withoat  Yatnablo  consideration,  and  quo^ 

dammodo  continued  i»,  of  the  interest  of  her  hasband.     Rolle  however,  says,  he  does  not 

see  how  this  doctrine  can  be  law  en  tant  que  I* execution  ne  relate^  2  Roll.  Abr.  167; 

Prerog.  F.  pi.  6;  and  see  16  Vin.  Abr;  521;  and  it  seems  to  be  nnfonnded,  if  there  be  no 

fraad.     On  the  death  of  the  hasband,  the  chattel  real  vests,  by  operation  of  law,  absolntelj 

in  the  wife  as  survivor,  he  having  omitted  to  dispose  of  it  daring  her  life,  Hac.  Abr>  Baron 

and  Feme,  C.  2D.;  Co.  Litt.  351.  a.  note;  and  there  is  no  principle  of  law  in  favour  of  a 

relation  back  farther  than  the  teste  of  the  writ.     And  dower  is  free  from  the  claims  of  the 

Crown  against  the  deceased  husband;  Co.  Lit.  81. 

t  An  extent  will  be  of  no  avail  in  the  event  of  parties  lajing  claim  to  the  propertj  apon 
which  it  would  attach  as  pawnees,  bailees,  demisees*  or  such  other  characters,  so  as  to  vest 
a  special  property  in  them  prior  to  Xhe  fiat  or  teste  of  the  writ;  Bro.  Abr.  tit.  Baron«  121; 
Plowd.  287;  Chitty's  Prerog.  Co.  285 

t<As  the  Crown  is  not  bound,  by  the  bankrapt  statutes  not  being  named  in  them;  and 
relations,  which  are  but  fictions  of  law,  cannot  bind  the  King,  Hob.  8&9;  the  extent  ope- 
rates on  the  defendant's  goods,  though  a  commission  of  bankruptcy  has  issued  against  bim» 
if  the  assignment  of  his  efiect  be  not  executed  before  the  fiat  or  teste  of  the  writ;  but  the 
Crown  cannot  take  the  effects  if  actually  assigned  before  the  fiat  or  teste^  and  a  provision- 
al assignment  is  sufficient  for  this  purpose;  Parker,  126;  7  Yin.  Abr.  104;  1  Atk;95;  4 
T.  R.  411;  Stra.  749.  979;  1  East,  868;  6  Vez.  jun.  297;  14  Ves.  87;  1  Montg.  Bank- 
rupt Law,  668;  16  Yes.  279.  But  an  extent  issued  out  of  term  cannot  be  ante-dated,  se 
as  to  over-reach  the  assignment;  Stra.  749.  It  is  said,  the  Crown  cannot  prove  nnder  a 
commission;  ibid.  752;  aed  vide  ante^  p.  487. 

§  Therefore,  where  goods  are  distrained,  but  not  sold,  before  the^a^  or  teste tihej  may 
be  taken;  because  till  the  sale,  the  property  in  them  remains  in  the  defendant;  Park.  112. 
21 ;.  4  T.  R.  211 ;  16  East,  279.  So  the  effects  of  a  bankrupt  are  subject  to  the  extent,  if 
not  actually  assigned  before  the^af  or  teste,  though  the  creditors  have  an  interest  therein; 
see  Chitty  on  Prerog.  of  the  Crown,  286.  But  goods  holden  by  the  defendant,  in  his  rep- 
sesentative  capacity  of  executor  or  administrator,  cannot  be  taken;  Rol.  Abr.  Prerogative, 
159.  449;  2  ibid-  806;  Com.  Dig.  Debt,  G.  7.;  4  T.  R.  628;  17  Ves.  152.  And  if  the 
defendant  be  a  member  of  a  corporation  which  has  been  fined,  the  goods  of  which  he  is 
possessed  in  jure  propria  Hhall  not  bo  seized  for  the  fine;  2  Roll.  Abr.  559.  Nor  is  an 
executor  or  administrator  liable  even  at  the  suit  of  the  Crown,  for  the  testator's  or  intes- 
Ute's  debts  if  there  be  no  assets;  88  H.  8.  c.  89.  s.  77. 

I  In  the  case  of  extents  in  chief,   the  Crown  is  exempted  from   the  operation  of  thft 
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2.    Rex  v.  Lee.  H.  T.  1819.  Ex.  6  Price,  369.  A  fceior. 

Goods  hack  been  seized  under  an  extent  in  defendant's  hands,  who  held  snch  ^^  whom 

in  the  capacity  of  factor  to  A.  B.,  who  was  an  immediate  debtor  to  the  Crown.  ^^^*  '**^* 

It  appeared  that  the  goods  had  been  aent  to  defendant  for  sale,  and  that  he  ac-  foVsate*** 

cepted  bills  of  exchange  drawn  on  him  by  A.  B.,  his  principal,  to  the  amount  and  who 

of  the  value  of  such  goods,  and  that  the  purchase-money .  accepted 

Per  Cur,      It  is  stated  by  Lord  C.  B.  Parker,  in  Rex  v.,Cotton,  Park  Rep.  bill»  of  e« 

118.  to  have  been  agreed  that,  in  the  case  of  goods  pawned,  or  pledged,  be- 5**""*® 

fore  the  teste  of  the  extent,  they   could  not  have  been  legally  seized .      Now,  ^  "?"  ^u 

by  the  common  law,  a  factor  has  the  same  right  to  hold  goods  as  a  security  for  his  prioci 

money  advanced  on  them,  and  in  the  same  manner  as  a  pledge:  The  Crown's  pal  to  th« 

debtor  himself  could  not  have  compelled  the  factors  to  give  up  the  goods  to  nnioant  of 

him,  without  first  paying  them  what  was  due.     Therefore,  we  think  that  the{|'*"^  ▼■Ine, 

Crown  could  not  compel  the  factors  to  give  up  their  lien,  without  paying  them  "j?  J?" 

what  money  they  had  advanced  on  the  faith  of  the  consignment  to  their  prin-  ng,inst  th« 

eipal;  consequently,  judgment  must  be  given  for  the  defendant.  Crown. 

(J  2)  Priority  cf  writs  n     (a  3)  *As  regards  crmon  process*  \   499  1 

Rex  V.  Larking.  M.  T.  isSO.  Ex.  8  Price,  683.  An  immedi 

The  Court  in  this  case  decided  that  an  immediate  extent,  and  an  extent  in  *te  exieoi 

ckief  in  the  second,  or  any  subsequent  degree,  were  to  be  satisfied  previous  to  f "  ^  !^°  ??  ^ 
.,  ..         r  X     *   •       -J     r         "J    *        i_        xv  ^    ji  tent  in  chief 

the  execution  of  an  extent,  \n  aid  of  a  prior  tesle^  where  the  same  goods  were  ;„  ii,^  ^ 

seized  under  both  extents,  although  the  inquisition  on  the  latter  were  taken  be*eond  (or 

fore  that  on  the  former,  and  the  same  day  as  the  inquisition  on  the  immediate  any)  degree 

extent;  and  the  venditioni  exponas  on  the  extent  in  aid  was  tested  before  that*^^.*<*  ^® 

which  was  issued  on  the  extent  in  chief  in  the  particular  degree.  jatiified  be 

(6  3)  Jts  regards  prerogative  ana  common  process.  i^JJ  J?  *ij 

1.  Ufpom  v.  Sumner,  H.  T.  1779.  C.  P.  2  Bl.  Rep.  1251,  1294.  of  a  prior 

In  this  case  the  shertfTwas  in  possession  of  certain  goods,  which  he  hadteste.t 
seized  under  the  execution  of  a  subject.     Before  the  sale  or  appraisement,  an  '^^^  S^bo 
extent  at  the  suit  of  the  King  issued  afler  the  seisure  came  in.     The  courtf^af-  ^  ^^  '** 
ter  taking  time  to  deliberate,  determined  by  their  unanimous  judgment,  which  ^^  ^^  ^^^^ 
was  delivered  by  Gould,  J.,  as  founded  on  the  opinion  of  De  Grey,  Chief  Jus-  Domini  Re 
tice  (who  was  present),  and  of  himself,  and  Blackstone   and  Nares,  JusticeSigia  et  snbdi 
that  in  the  case  before  them  the  extent  did  not  take  place  of  the  execution.        ti  insimnl 
2.  Rorke  v.  Dayrell.  M.  T.  1791.  K.  B.  4  T.  R.  402.  concwrent 

Goods  had  in  this  case  been  seized  under  a  fieri  facias,  at  the  suit  of  a  ^u^JH^f^l'jio 
ject.     Before  they  were  sold  an  extent  at  the  King's  suit,  and  grounded  on  abet.*'    Bot 
bond  debt,  came  in.     It  was  tested  afler  the  delivery  of  the  fieri  facias  to  the  it  has  beea 
sheriff,  and  a  seizure  made  under  it.     The  question  before  the  Court  was,  determined 
whether  the  property  could  be  taken    under  the  extent  to  satisfy  the  Crown's  >o 'h*  courts 
debt.  Jj^""^' 

eSaase  in  3  Ann.  c.  14.  in  favonr  ef  landlords  by  an  express  provision.  The  8th  lectioa 
enacts,  that  nothing  iii  this  act  contained  shall  extend  to  let»  hinder,  or  prejudice,  her  M*- 
jesty,  her  heirs,  &c*  in  levying  or  recovering,  or  seising  any  debts,  fines,  penalties, 
or  forfeitnres,  doe,  payable,  or  answerable,  to  her  Majesty,  her  heirs,  &c.;  bnt  that  it  shaH 
and  may  be  lawfal  for  her  Majesty,  her  heirs,  &c.  to  levy,  recover;  and  seize  snch  debts, 
&e.  in  the  same  manner  as  if  the  act  had  never  been  made, 

*  Bj  the  statatie  S3  Hen.  8.  c.  89.  s.  74.  it  is  enacted,  that  if  .any  sait  be  commeBeed, 
or  taken,  or  any  process  awarded  for  the  King,  for  the  recovery  of  any  of  his  debts,  tbea 
(he  same  snit  and  process  shall  be  preferred  before  the  suit  of  any  person  or  persons;  and 
that  the  King  his  heirs  and  sneeessors,  shall  have  first  execution  against  any  defendant-  or 
defendants,  of  and  for  his  said  debtn,  before  any  other  person  or  persons;  so  always  that  the 
King's  sait  be  taken  and  commenced,  or  process  awarded  for  the  said  debt  at  the  King's 
■nit,  before  judgment  given  for  the  said  othpr  person  or  persons;  see  2  Wms.  Sannd. 
70.  e.  f. 

t  Nor  »  it  necessary  that  the  (irown,  in  proceeding  to  recover  the  debts  of  its  debtor  by 
extent,  withm  the  degrees,  shoald  first  apply  the  immediate  debtor's  proper  effects  in  dis- 
charge of  its  debt,  before  it  resorts  to  the  debtor's  debts;  8  Price,  683.  Bnt  when  the  ex- 
tent in  chief  has  been  satisfied,  the  parties  prosecuting  the  extent  in  aid  shoald  apply  to  the 
Coort,  by  motion  to  be  paid  out  of  the  overplus  if  any,  which  under  the  57  Geo.  8.  c.  117. 
a.  2.  is  directed  to  be  paid  into  Court,  to  abide  their  orders  rejecting  it;  8  Price,  £88. 
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f  600  1  Per  Cur.  The  case  of  Uppom  v.  Sumner,  Blac.  1257.94.  ccrtainlj  un- 
AndK.  B.  derwent  a  great  deal  of  consideration  before  it  was  decided.  All  the  prior 
that  if  authorities  were  thoroughly  examined  at  that  lime;  unless,  therefore,  it  could 
goods  be  jj^  shown  that  that  case  proceeded  upon  wrong  principles,  it  ought  to  govern 
•entionon'  the  present;  but  in  my  mind  no  substantial  objection  has  been  made  to  that 
«fi«ri  fad  determination.  The  words  of  the  stat.  H.  8.  are  clear  and  decisive  that  the 
as  againat  King's  suit  shall  be  preferred  to  that  of  any  other  person.  *'  So  always  that 
the  A^ing'a  the  King's  suit  be  taken  or  commenced,  or  process  awarded,  before  judgment 
debtor,  andgj^gj^  f^^  ^y^^  ^^-^^  ^^j^^,.  person  or  persons."  Now  this  act  of  parliament  gave 
anexte"^*  new  prerogative  to  the  King  in  various  instances,  which  he  had  not  before: 
at  the  by  that  he  is  enabled  to  issue  immediate  execution  in  cases  where  he  could  not 


soes 


King's init,  before;  for  before  he  had  only  a  right  to  such  execution  when  the  debt  was 
grounded  upon  record,  and,  as  this  was  a  new  prerogative,  the  legislature  had  a  right  to 
on  a  bond  restrain  him,  and  they  have  in  express  terms  restrained  him  where  the  sub- 
tMiedaQer  ject's  judgment  is  prior  to  the  inception  of  the  King's  execution, 
the  delivery -3  Rex  v.  Wells  et  Allnutt.  Ex.  16  East,  278.  n.  S.  P.  Rex  v.  Slofer. 
•f  the  fieri  M.  T.  lUlS   Ex.  6  Price,  114.  S.  P.  The  Attorney  General  v.  Fort. 

faeiastothe  T.  T.  1820.  Ex.  8  Price,  364.  n. 

iheriff;  the  Notwithstanding  the  two  decisions  last  abridged,  the  Court  of  Exchequer  in 
not  bVtak  *^*^  ^®^®  determined  the  same  question  as  had  been  there  agitated  in  the 
ennponihe^ecthof  both  those  authorities,  and  ruled  directly  the  contrary  way,  holding 
extent)  that  the  property  under  such  circumstances  was  not -bound  as  against  the 
Bat  the  Crown,  either  by  the  delivery  of  the  writ  to  the  sheriff,  or  by  the  actual  taking 
Conrt  of  Ex  possession  of  the  goods  in  execution  of  the  ^criya  cm*. 

arrived  at        ^^  ^^*^  ^^^®  *^®  sheriflT,  it  appeared,  had  seized  the  goods,  &c.  of  a  defend- 
a  different   ant  under  a  writ  oCficHfacias,  sued  out  on  a  judgment  recovered  at  the  suit  of 
eenclBsiom  a  subject  creditor.     After  the  seizure  made,  but  before  sale  of  the  goods  by 
And  such    (he  sheriff,  a  writ  of  eac'.ent  in  aid  issued,  tested  after  the  seizure,  and  founded 
decision  has  ^j^  a  commission  to  find  debts  dated^  and  an  inquisition  taken  thereon  thesamm 
firmed  in      ^^y  ^^  ^^^  teste  of  the  extent  was  put  into  the  sheriff's  hands  to  be  executed, 
the  aame         The  majority  of  the  Court  were  of  opinion  that  the  extent  attached  upon 
Court;        the  goods  so  taken  whilst  remaining  unsold  in  the  sheriff's  hands.     Richards, 
Wood,  Da  Chief  Baron,  and  Graham  and  Garrow,  Barons,  gave  judgment  for  the  crown; 
ron,  difl       Graham,  Baron's,  arguments  embodying  the  opinions  of  the  three,  are  in  sub- 
ten  en  ,     stance  as  follows: — The  main  question  in  the   present  case  is,   whether  it  is 
the  clear  law  that  an  execution  under  a  common  fieri  facias,  begun  but  not 
finished,  is  to  take  precedence  of  a  writ  of  extent  issuing  in  the   mean  time; 
and  also,  whether  the  same  precedence  is  to  be  allowed  in  the  case  of  an  ex* 
tent  of  prior  teste,  also  began  by  seizure,  but  not  executed  by  converting  the 
goods  into  money.     Now  the  whole  ground  of  my  opinion  on  the  present  case 
is  founded  on  this,  that,  until  there  is  an  actual  sale  of  the  goods,  the  property 
is  not  altered  or  divested  from  out  of  the  original  owners  the  debtors.     I  will 
now  consider  the  authorities  applying  to  that  question,  which  strikes  me  to  be 
the  main  point  of  the  present  case.  .  In  the  case  of  the  King  v.  Wills  and  AU-^ 
nut.  and  which  has  since  been  followed  by  many  others  (though  they  have  all 
haa  undoubtcjdly  to  encounter  the  authority  of  Uppom  v.  Sumner,  and  Rorke 
v.  Dayrell),  it  has  been  so  decided.     I  cannot  help  saying  that  those  two  cas- 
es were  determined  upon  a  misconstruction  and  misapprehension  of  the  claus- 
es of  33  H.  8.     The  judgment  of  the  court  in  Uppom  v.  Sumner  turns  upon 
the  construction  of  the  74th  section  of  the  33  H.  8.     Mr.  Justfce  Gould  ob- 
serves  there,  that  the  King's  prerogative  might  well  be  allowed  in  Strangefel* 
low's  case,  Dyer,  17,  (which,  he  also  says,  was  merely  an  extent  on  a  statute 
staple,)  because  the  property  remained  in  the  defendant,  or  at  least  in  custodia 
IcgiSyiiW  liberate  to  the  plaintiff     So,  here  I  say,  the  property  remained  in  the 
defendant  till  after  tl^e  execution  of  the  fieri  Jiacias  by  sale.     In  Rorke  v.  Day- 
rell, Lord  Kenyon  says  (thus  putting  one  of  the  grounds  taken  by  Mr.  Justice 
Gould  in  the  Hhape  of  a  query,)  the  point  to  be  considered  in  this  case  is,  in 
whom  is  the  property.     Now  Mr,  J.  Gould  does  not  couple  with  the  proposi* 
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tion  stated  hj  him  any  thing  in  the  waj  of  opinion,  that  the  property  of  the  [  601  ] 
goods  was  in  the  creditor.  Lord  Ken/on,  however,  supplies  this  answer  to 
that  query.  Afler  saying  that,  whilst  the  property  in  the  goods  is  in  the  King's 
debtor,  if  there  is  an  execution  at  the  suit  of  the  King,  and  another  at  the  in- 
stance of  the  subject  are  sued  out,  the  former  will  be  preferred.  On  that  prin- 
ciple, he  observes,  the  case  of  Rex  V.  Cotton,  Park,  112,  proceeded.  He 
adds,  however,  *'  But,  as  by  the  common  law,  abridged  as  it  is  by  the  statute 
of  frauds,  the  property  of  the 'debtor's  goods  is  bound  by  the  delivery  of  the 
writ  to  the  sheriff,  there  then  remains  no  property  in  the  debtor  on  which  the 
prerogative  ot  the  crown  can  attach."  ^ow  Lord  Kenyon's  proposition  on 
that  point  is  one  which  I  humbly  take  upon  myself  to  dispute.  I  cannot  as- 
sent to  the  proposition  that  there  remains  no  longer  any  property  in  the  debtor 
aAer  seizure  of  his  goods,  on  which  the  Prerogative  Court  can  attach.  The 
whole  question,  however,  is  contracted  by  him  to  that  single  point;  and,  it  ap- 
pears to  me,  that  Lord  Kenyon  felt  the  necessity  of  following  up  Mr.  Justice 
Gould's  proposition,  by  saying  that  the  property  must  be  altered  in  order  to 
serve  the  subject's  execution.  But,  in  stating  what  he  did,  I  think  Lord  Ken- 
yon stated  that  which  the  authorities  did  not  bear  him  out  in.  If  the  property 
were  not  in  the  debtor  after  the  seizure,  I  would  ask,  where  the  property 
would  be  till  sale?  The  judgment  creditor  could  not  bring  trespass,  or  trover; 
most  certainly  the  sheriti' alone  can  do  this;  and,  in  case  of  a  felony,  the  sher- 
iff only  can  state  thai  the  property  is  in  him,  which  shows  that  the  property  is 
not  altered  by  the  seizure  of  the  sheriff.  The  debtor  may,  after  seizure,  pay 
the  debt  in  satisfaction  of  the  execution,  and  thereby  bar  the  sale;  and  when 
he  pays  the  debt  in  that  stage  of  the  proceedings,  he  requires  no  bill  of  sale 
from  the  sheriff  to  re-transfer  the  property,  which  can  only  be  attributable  to 
this  reason,  that  in  fact  the  property  never  had  been  completely  taken  out  of 
him.  In  the  notes  in  the  margin  of  Dyer  to  Strangefellow's  case  there  is  this: 
''  Execution  was  awarded  upon  a  debt;  the  sheriff,  by  a  fieri  facias,  took  the 
goods;  and  before  sale  the  defendant  brought  error  and  delivered  a  supersede-' 
as  to  the  sheriff. 

Per  Cur.  The  defendant  shall  have  his  goods,  for  before  the  sale  the  [  ^^  i 
property  continues  in  him."  Now,  I-think  I  may  very  fairly  state  this  to  be 
very  high  authority,  because  it  is  well  known  that  the  marginal  notes  in  Dyer 
are  ascribed  to  one- very  great  lawyer  at  least,  if  not  more;  and  I  believe  it  is 
universally  allowed  that  those  notes  carry  with  them  an  authority  equal  to  the 
text  itself.  There  is  another  very  strong  authority  in  the  case  of  Smallcomb 
¥•  Cross  and  Buckingham,  in  Lord  Raymond's  reports,  and  also  in  Salkeld 
and  S  Strange  7^.  There  I.iord  Holt  says,  and  it  is  very  material  to  attend 
to  this,  because  very  different  language  is  su'pposed  to  have  been  used  by  him 
on  another  occasion ;  if  a  writ  of  execution  be  delivered  to  the  sheriflf  against 
A  ,  and  A.  becomes  bankrupt,  before  it  be  executed,  the  execution  is  superse- 
ded, and,  consequently,  the  property  in  the  goods  is  not  absolutely  bound  by 
the  delivery  of  the  writs  to  the  sheriff.  But  the  teale  of  the  writ  binds  against 
all  sales  and  acts  of  the  party  himself  If  that  be  so  in  the  case  of  the  assig- 
nees of  a  bankrupt,  in  whom  the  property  is  vested  by  statute,  a  fortiori^  would 
an  extent  in  the  case  of  the  King  supersede  the  execution  which  isnot  execut- 
ed? And  here  it  ifs  clear  that  Lord  Holt  is  not  speaking  of  an  execution  unqer 
a  statute  staple,  but  of  an  execution  at  common  law.  Mr.  Justice  Gould,  in 
the  case  of  Uppom  v.  Sumner,  rests  on  the  authority  of  a  passage  in  Com. 
Dig.  638.  Now,  in  explaining  myself  on  this  particular  point,  I  would  wish 
to  dwell  with  some  degree  of  particularity,  because  I  am  very  desirous  (hat  it 
may  be  well  weighed  on  the  present  occasion,  Mr.  J.  Gould  rests  on  the  au- 
thority of  that  passage  in  Com.  Dig.  538;  but  the  authorities  which  Gomyn 
refers  to,  when  they  come  to  be  looked  at,  do  not  support  his  proposition.  The 
cases  he  relies  upon  are.  Comb.  123;  Show,  12;  Park.  262.  Now,  as  to  the 
decision  in  Comb.,  I  think  I  may  venture  to  say  it  decides  no  such  point  as 
that  stated  by  Comyn,  in  his  digest.  It  was  a  point  that  could  not  be  decided  • 
between  the  parties  in  that  case.     Lord  Chief  Justice  Holt  is  represented  as 
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sajrfngy  '*  The  property  of  the  goods  is  vested  by  the  delivery  of  the  fieri  facias^ 
and  the  extent  nfterwards  for  the  King  comes  too  late,  and  that  on  the  statute 
of  frauds  and  perjuries."  Now,  the  action  in  that  case  regarded  the  right  of 
the  assignees  of  a  bankrupt  as  against  a  private  creditor,  and  the  action  was 
brought  egsitnst  the  sheriff,  who  was  in  possession  of  the  goods  by  virtue  of  the 
fierifadas.  I  would  therefore  venture  to  say,  Lord  Holt  never  delivered 
fluck  an  opiniod.  Besides,  it  is  directly  opposed  to  what  he  says  in  the  case 
of  Smallcomb  v.  Cross;  1  Lord  Raym.  252.  Besides  this,  we  find,  that  in 
the  case  of  Carper  v.  Chitty,  1  Burr.  36;  when  that  came  on  to  be  argued  by 
Lord  Mansfield,  he  observed,  Lord  C.  J.  Holt  could  never  say  that  the  prop- 
erty in  the  goods  vested  by  the  delivery  of  the  fieri  faciaSj  and  the  extent  for 
the  King  afterwards  comes  too  late.  Then  Lord  Mansfield  himself  says, 
**  No  inception  of  an  execution  can  bar  the  crown;  and  I  cannot  help  giving 
more  credit  to  Lord  Mansfield  for  possessing  greater  knowledge  on  this  sub- 
ject at  that  time.  Upon  the  whole,  it  does  seem  to  me  that  I  am  possessed  of 
very  strong  authorities  to  show  that  it  is  not  the  effect  of  the  seizure  by  a  sher- 
iff to  cause  a  transfer  of  the  property*  If  it  does  not  divest  the  property,  the 
execution  is  not  thereby  complete,  as  it  is  not  executed;  and  if  it  be  not,  I  am 
of  opinion  that  the  Crown's  process  is  not  too  late.  I  can  perceive  but  very 
r  503  1  little  difference  between  this  case  and  that  of  the  King  v.  Cotton.  It  is  true 
that  that  was  a  case  of  distress,  and  distress  in  its  effective  form  is  certainly 
given  by  act  of  Parliament.  In  truth,  afler  all  the  time  and  trouble  spent  in 
the  examination  of  these  cases,  and  the  various  topics  of  this  tedious  inquiry, 
h  comes  to  this  question.  Does  the  seizure  by  the  sheriff  under  the  fieri  Jacias 
operate  so  as  to  effect  a  change  of  the  property  of  the  party;  or,  in  other 
words,  is  the  execution  complete  till  the  sale,  so  as  to  transfer  the  property? 
For  if  it  be  then  complete,  and  if  the  property  be  thereby  divested,  the  Crown 
process  is  certainly  too  late;  if  it  be  not  divested,  the  execution  not  being  com- 
pleted till  the  sale,  then,  according  to  the  authorities,  in  my  opinion,  the 
Crown  process  is  not  too  late;  for  the  proceedings  are  concurrent,  .and  the 
Crown's  execution  must  be  preferred. 

Wood,  Baron,  being  of  a  contrary  opinion  to  his  brothers,  delivered  his 
opinion  at  great  length.  He  began  by  enumerating  the  decision  of  CJppom 
V.  Summer,  (ante,  p.  499);  Rorke  v.  Dayrell,  {aniej  p.  500);  Rex  v.  Wells  et 
AUnutt  {aniCy  p.  500) 'y  and  declaring  his  acquiescence  in  [the  doctrines  pro- 
mulgated by  the  judges  in  the  two  first  cases,  noticing,  as  a  confirmation  of  his 
opinion,  that  the  then  Chief  Justice  both  entertained  the  same  opinion,  as 
appears  by  the  successive  determinations  of  the  several  Courts  in  which  they 
presided,  in  the  cases  of  Uppom  v.  Sumner,  and  Rorke  v.  Dayrell,  who  had 
each  filled  the  office  of  Attorney  General,  and  must  therefore  have  been  well 
acquainted  with  the  King's  prerogative;  and  one  of  the  learned  judges,  who 
'  eoucurred  in  the  earliest  of  those  judgments,  (Mr.  Justice  Blackstone)  was 
certainly  as  conversant  with  the  principles  of  the  laws  of  England  as  any 
man.  But,  said  his  Lordship,  what  is  a  most  consolatory  circumstance  to  me, 
differing  in  opinion  with  the  rest  of  the  Court,  is  the  circumstance  of  knowing 
that,  in  both  the  cases  I  subscribe  to,  all  the  authorities  which  were  cited  in 
the  Court  of  Exchequer,  in  the  cese  of  Rex  v.  Allnutt,  were  brought  before 
the  Court,  in  the  decision  I  allude  to.  The  two  grounds  on  which  I  form  my 
opinion  that  my  judgment  is  correct,  and  authorized  by  law  are,  first,  that  the 
Crown  by  the  common  law  never  had  a  right  to  take  either  lands  or  chattels 
vnder  an  extent  or  execution,  when  the  final  execution  'of  the  subject  had 
begun  to  be  effected  by  a  seizure  of  lands  or  goods  before  the  issuing  of  the 
Crown  pr6cess,  and  when  the  Crown  could  have  had  no  lien  antecedent  to  the 
sobject^s  execution.  Secondly,  that  if  such  a  ri^ht  ever  existed,  it  has  been 
controlled  and  limited  by  the  33  H.  8.  c.  39.  to  cases,  where  the  King's  suit 
or  process  has  been  commenced  or  issued  before  the  subject's  judgment  was  ob- 
tained. His  lordship  then  went  on  to  quote  these  cases:  Strangefellow  v.Browne- 
esopp,  I  Dyer,  67;  Rex  v.  Cotton,  Parker,.ll2;  Cro.  Eliz.  47;  3  Leon.  239; 
Comb.  123;  S.  C.  1  Show.  12;  6  Mod.  290;  2  Lord  Raym.  1072;  and  drew 
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this  coflclusion  from  them:  I  apprehend,  therefore,  that  is  is  now  considered 
to  be  clear  law  in  every  case,  that,  whether  it  be  against  |i^oods  or  lands,  after 
an  execution  is  once  executed  at  the  suit  of  a  subject,  an  extent  coming  to  the 
sheriff  or  the  part  of  the  Crown  to  be  executed  against  the  same  property 
comes  too  late.  It  then  becomes  necessary  to  inquire  when  and  in  what  stage 
of  the  proceeding  an  execution  may  be  said  to  be  executed.  I  am  of  opinion 
that,  in  consideration  of  law,  if  a  seizure  have  been  once  made  under  the  sub' 
ject's  execution,  inasmuch  as  in  such  case  the  execution  has  been  begun  to 
be  executed,  the  sale  cannot  legally  be  stopped  by,  or  in  consequence  of,  any 
subsequent  proceeding.  To  establish  this  latter  position,  his  lordship  referred 
to  the  bankrupt  acts,  21  Jac.  I.e.  19.  s.  9.  which  provides,  that  the  creditors 
who  have  security  for  their  several  debts,  whether  by  judgment,  statute  recog- 
nizance, specialty,  or  other  security;  or  who,  having  no  security,  or  having 
made  attachments  of  the  goods  and  chattels  of  the  bankrupt,  whereof  there  is 
no  execution  or  extent  served  and  executed  upon  any  of  the  lands,  tenements, 
goods,  chattels,  and  other  estate  of  the  bankrupt,  shall  not  be  relieved  there* 
upon  for  more  than  a  rateable  part  of  their  just  and  due  debts  with  the  bank- 
rupt's other  creditors,  without  respect  to  such  judgment,  &c. ,  or  other  securi- 
ty; He  then  noticed  the  case  of  Audley  v.  Halsey,  Cro.  Car.  148;  where  it 
was  determined  that,  when  a  creditor  has  obtained  judgment,  and  sued  oat 
execution,  and  a  seizure  has  been  made  under  it,  if  before  sale,  an  act  of 
bankruptcy  intervenes;  the  judgment  creditor  shall  not  be  obliged  to  come  in 
under  the  commission,  but  the  sherifT  may  proceed  to  sell  the  goods.  And  be 
went  on  to  say:  now,  I  will  consider  this  case  with  reference  to  the  statute  S3- 
H.  8.  0.39.  and  see  whether  that  statute  has  not  controlled  and  limited  the  [  504  ] 
royal  prerogative,  by  which  it  is  said  the  Crown^s  process  was  made  to  prevail 
against  the  subject's  execution  after  a  seizure  made  under  it.  If,  indeed  such 
a  prerogative  ever  existed,  there  is  on  that  point  a  case  in  which  it  was  deter- 
mined expressly  that  the  statute  docs  abridge  the  prerogative,  and  control  the 
common  law,  and  negative  the  King's  riaht,  that  in  the  case  of  the  Attorney- 
Greneral  v.  Andrew,  in  the  Exchequer,  llardw.  ^3,  in  the  year  1655.  The 
words  of  the  act  beincp  "  whereof  there  is  no-  execution  or  extent  served  and 
executed,"  it  might  be  argued,  on  the  principle  which  we  are  now  discussing 
that  the  execution  under  which  the  sheriff  has  seized,  but  not  sold,  is  not  an 
execution  executed,  because  there  has  been  no  sale;  but  those  determinations 
upon  the  statute  of.  James  clearly  must  have  proceeded  on  the  ground  that, 
as  soon  as  goods  have  been  seized  under  the  fieri  facias^  that  it  is  considered, 
in  law  as  being  an  execution  executed;  and  the  sale  is  but  a  formal  part  of  the 
execution  of  the  process,  and  has,  therefore,  no  further  effect  on  the  goods  in 
respect  of  the  alteration  of  the  property  in  them.  I  will  now  make  a  few  ob- 
servations on  the  case  of  Rex  v.  Cotton,  Parker,  IIS;  because  it  was  on  that 
case  \hat  the  judgment  in  the  case  of  King  v.  W^lla  and  Allnutt  principally 

Sroceeded.  It  was  there  certainly  held,  that  an  immediate  extent  against  the 
Ling's  debtor  tested  afler  a  distress  for  rent  and  appraisement,  but  before  sale 
should  prevail  against  the  distress.  It  might  he  sufficient  to  say,  when  that 
case  is  applied  in  support  of  the  proposition,  that  the  extent  would  be  entitled 
to  the  same  preference  where  a  sheriff  had  seized  the  goods  under  n  fieri  fa^ 
cia9,  that  it  is  a  case  altogether  different;  for  it  is  to  executions  upon  judg- 
ments that  the  statute  of  H.  8.  applies;  and  that  statute  does  not  extend  to 
seizures  on  distress  for  rent  and  appraisement,  but  before  sale  should  prevail 
against  the  said  distress.  That  ease,  however,  proceeds  on  this  principle,  as 
Ix>rd  C  J.  Parker  states  it,  that  the  distrainor  neither  gains  a  general  nor  a 
special  property,  nor  even  the  possession  in  the  cattle  or  things  distrained. 
With  respect  to  the  case  of  Rex  v.  Wells  and  Alloutt,  16  East,  1279.  in  notes, 
I  will  take  the  liberty,  with  great  deference,  to  say  a  word  or  two  on  the  prin- 
ciples and  grounds  of  that  decision.  I  observe,  by  the  report  of  the  Lord 
Chief  Baron's  judgment,  that  he  relies  much  on  Strangefellowe's  case,  cited 
amongst  others  in  the  Attorney-General  v,  Andrews.  He  says  that  Strange- 
fellow's  case  was  the  case  of  an  execution;  but  I  consider  that  to  be  clearly 
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a  mistake;  for,  io  all  the  cases  where  it  is  mentioned,  it  is  contradistinguished 
•  from  the  case  of  an  execution;  it  is  only  a  previous  and  preparatory  proceed- 
ing towards  obtaining  a  judgment  or  award  of  liberate  (which  is  the  judgment) 
as  the  libtrate  itself  is  the  execution.  It  is  much  more  like  a  proceeding  by 
{  505  I  scire  facias  upon  a  judgment-,  in  which  c/ise  the  subsequent  judgment  is  but  an 
award  of  execution.  In  my  opinion  the  case  of  Strangefellowe  was,  for  that 
reason,  clearly  a  case  in  which  the  King's  extent,  coming  in  as  it  did  in  that 
stage  of  the  proceedings,  before  the  award  or  judgment,  was  entitled  to  a 
preference  under  the  stat.  of  33  H.  8.,  because  it  came  in  that  case  directly 
within  the  terms  of  that  statute;  for  the  King's  prerogative  process  was  sued 
out  before  the  judgment.  Judgment  had  not  in  fact  been  given  in  Strange- 
feliowe's  case,  for  there  never  was  an  award  of  Hbentte,  which  is  the  only 
judgment  that  can  be  given  in  such  cases.  The  King's  process  therefore  waa 
in  that  case  literally  sued  out  before  the  judgment  was  given  by  the  award  of 
the  liberate.  In  the  case  of  Rex  v.  Wells  and  Alnutt,  also,  I  find  that  the 
Lord  Chief  Baron  says,  that  an  execution  executed  by  the  subject  altera  the 
property,  and  there  is  then  nothing  left  upon  which  the  Crown's  execution 
can  attach.  I  have  already,  I  think,  clearly  shown  by  authorities  that  the  ex- 
ecution is  executed,  and  is  always  so  considered  after  a  seizure  has  been 
made.  It  is  so  considered  also,  and  has  been  so  determined,  where,  there  has 
been  a  liberate y  on  an  extent  on  a  statute  staple.  It  is  the  same  thing  where 
a  plaintiff  has  been  put  in  possession  under  an  elegit  Lord  Chief  Baron 
Comyns,  in  his  Digest,  vol.  ii.  p.  538.  tit.  Debt,  G.  8.  pi.  78.  speaking  of  this 
statute,  says,"  By. the  33  H.  B.C.  39.,  suit  or  process  from  the  King's  debt 
shall  be  preferred  before  other  persons;  so  always  that  the  King's  suit  be 
commenced,  or  process  awarded,  before  judgment  for  the  said  other  persons; 
and,  therefore,  if  execution  He  upon  a  judgment  against  the  King's  debtor, 
and  before  a  venditioni  exponas^  which  must  be  afler  seizure,  an  extent  comes 
at  the  King's  suit,  those  goods  cannot  be  taken  upon  the  extent."  He  then 
refers  to  the  cases  of  Letchmere  v.  Thorowgood,  3  Mod.  236;  and  the  At- 
torney Greneral  v.  Andrew,  in  Hardres.  But,  after  the  most  diligent  re- 
search^ I  am  not  able  to  find  that  there  ever  existed  by  the  common  law  any 
such  prerogative  as  that  after  the  subject's  execution  had  begun  to  be  execut- 
ed, that  is,  where  the  defendant's  goods  had  been  seized  under  a  fieri  facias 
by  the  sheriff,  those  very  goods  could  be  taken  under  the  King's  extent,  test- 
ed after  the  seizure,  where  the  Crown  had  no  prior  lien  on  the  goods,  which 
it  certainly  had  not  in  this  case,  when  the  Crown  officers  thought  it  expedient 
to  obtain  this  prerogative  process  for  the  Crown  debtor, 

5.  Thurston  v.  Mills.  M.  T.  1812.  K.  B.  16  East,  264. 
Goods  were  taken  in  execution  by  the  sheriff  on  a  fieri  facias.     Whilst  they 
'  I  506  ]  remained  in  his  hands  unsold,  an  extent  came  at  the  King's  suit,  tested  after 
It  may  be  the  entry  of  the  sheriff  under  the  fieri  Jacias,     The  sheriff  therefore,  seised  the 
S*  ^^h^  goods  subject  to  the  former  seisure,  and  afterwards  sold  them  under  a  vendi-- 
filJ^^J^"  ftoni  eirponas  issued  upon  such  extent,  and  paid  over  the  proceeds  of  such  sale 
before  the   ^7/^^^^^  of  the  Court  of  Exchequer.     This  action  was  for  money  had  and  re- 
CoartofK.  ceived,  and  brought  against  the  sheriff  for  the   proceeds  of  such  sale.     The 
B,  on  a  ipe  Court  were  prepared,  as  may  be  collected  from  what  was  said  by  Lord  £llen- 
eial  verdict  borough,  to  have  given  judgment  on  the  question  of  whether  the  the  King's 
determUied^  extent  was,  under  the  circumstances,  entitled  to  priority;  but  it  went  off  on  an- 
the  ease  be  ^^^^^  point,  because  the  Court  thought  that  under  the  circumstances  of  that 
iog  decided  ^^^e  an  action,  in  the  form  in  which  it  was  brought,  could  not  be  maintained 
oD  the  form  against  the  sheriff,  and  therefore  no  opinion  was  given  on  the  question  stated 
of  action      above  in  the  marginal  abstracts.     Wood,  Baron,  in  the  above  case  of  Rex  T. 
Giles,  referring  to  the  case  of  Thurston  v.  Mills,  said:  I  am  unable  to  collect 
from  the  report  of  the  judgment  in  that  case,  what  the  opinions  of  all  the  judg- 
es upon  that  principal  point  were;  but  I  infer  from  what  fell  from  Lord  Ellen- 
borough  in  the  course  of  the  argument,  that  he  at  least  concurred  with  the  de- 
cisions pronounced  in  Uppom  v.  Sumner,  and  Rorke  v.  Dayrell. 

6.  Butler  v.  JButler.  H.  T.  1801.  K.  B.  1  East,  338. 
In  this  case  the  Court  decided  that  procesa  sued  out  by  the  Crown  against 
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a  defendant  to  recover  penalties,  upon  which  judgment  for  the  Crown  was  af-  tn  the  K.B» 
terwards  obtained,  entitled  the  King's  execution  to  have  priority  within  the  proccM  so 
8tat.  33  H.  8.  c.  39.  s.  7  1,  before  the  execution  of  a  subject,  whose  execution  f^  °^*  ^ 
had  issued  and  been  commenced  on  a  judgment  rocovered  against  the  same  g gainst  a  d« 
defendant  prior  to  the  Kind's  judgment,  but  subsequent  to  the  commencement  fendant  to 
of  the  King's  process ;' the  King's  writ  of  execution  having  been  delivered  to  recover  pe 
the  sheriff  before  the  actual  sale  of  the  defendant's  goods  under  the  plaintiff 's  n*!**®***^**! 
execution.  ^^^  ^®  '** 

7.  Swain  V.  Morland.  T.  T.    I8I9.  C.  P.  3  Moore,  T40;  S.  C.  1  B.  &  B.  J®[f.b?e"by 

370;  S.  C.  1  Gow.  39.  the  eieca 

AJierifacms  issued  at  the  suit  of  the  plaintiff  on  Friday,  the    14th  Novem-tlon  of  a 
ber,  against  the  goods  of  J.  S.     On  Saturday,  the  15th.  the  Sheriff  seised  and  subject  ia 
sold  part  of  the  goods,  and  i\to  remainder  by  twelve  o'clock  on  Monday,  the?™  *"  * 
17th.     After  they  had  been  dehvered  to  the  purchasers  and  removed;  t>ut ^"^ JJ°*°^ 
while  the  money  arising  from  the  proceedings  of  the  sale  remained  in  the  hands  againat  the 
of  the  sheriff,  namely,  at  six  o'clock  in  the  evening  of  the  17th,  a  writ  of  ex- aame  defen 
tent  was  delivered  to  him.     The  question  was,  whether  by  the  sale  the  execu-  dant  prior 
tion  of  the  plaintiff  was  executed,  so  as  to  entitle  him  to  recover  the  monies  J?.'*'*  . 
levied  under  such  sale  from  the  sheriff,  in  an  action  for  money  had  and  recei-    *"^  V^^ 
ved.     It  was  argued  that,  although  it  might  be  said  that  where  an  execution  gybg^-^g^l 
is  executed,  and  the  property  charged,  an  extent  cannot  operate;  yet  that  to  the  com 
here  every  thing  was  in  progress,  the  sale  is  only  ended,  said  they,  when  the  menceoient 
money  is  paid  over.  of  the 

Sed  per  Cur.     By  sale,  the  execution  was  executed,  and  the  property  chan-  ^*"8'*  P'<^ 
gcd,  and  this  not  by  a  judgment  of  a  court  of  law,  nor  under  the  controul  of  r  ^q-  -i 
the  parties,  but  by  the  act  or  the  neglect  of  the  party  in  not  suing  out  or  de-  -^^^  ^^^  ^^ 
livering  the  writ  of  extent  before.     The  sale  is  complete  when  the  party  to  tent  deliver 
whom  the  goods  belonged  loses  his  property  in  them,  which  vests  in  him  by  ed  to  a  ahe 
whom  they  are  bought.     The  property  cannot  be  in  two,  under  adverse  title,  riff  on  the 
at  one  and  the  same  time.     The  sale  divesting  the  property  out  of  the  original  ^'V.  ^ 
owner,  the  money,  the  produce  of  that  sale,  cannot  belong  to  him.     To  say,  goods  seiai 
therefore,  that  the  sale  is  in  progress  is  to  give  a  meaning  to  the  word  which  gj  under  a 
is  repugnant  to  the  nature  of  the  thing,  and  to  confound  with  the  sale  itself  the  fieri  facioi 
effect  and  consequence  of  it,  namely,  the  fina!  payment  of  the  money  to  the  were  aold 
party  under  the  execution,  in  whom,  by  the  sale,  the  property  vested.     We  *"d  deliver 
therefore  think,  that  by  the  sale,  the  execution  was  executed;  and,  there  ^^" Durchaaeri 
ing  no  fact  stated  from  which  it  appears  that  ihe  fiat  for  the  extent  was  anterior  ^nt  which* 
to  the  sale,  ive  cannot  presume  such  fact,  or  suffer  a  fiction  to  oper«tte  against  extent  waa 
the  justice  of  this  case.     One  point  only  remains  to  be  observed  upon,  viz.  that  delivered 
the  Ibrm  of  action  is  inapporpriate.     But  on  the  general  ground,  that  in  point  »tt*>»^ae»t 
of  Jaw,  money  had  and  received  to  the  use  of  the  party  legally  entitled,  andgJi^^^^j, 
that  the   party  so  entitled  is  the  plaintiff  in  this  action  to  the  extent  of  the  sumu^^j.^  ^^ 
levied  under  his  writ  of  execution  executed,  and  that  such  sum  remained  in  the  gooda, 
the  hands  of  the  sheriff  at  the  time  of  the  action  brought,  we  think  the  plaintiff  ia  not  enti 
is  entitled  to  recover, — Judgment  for  the  plaint  iff  accordingly.  tied  topri* 

(c  1 )  I)cbl8,  credits,  and  specialties*  JJ|J  ^"^^^^ 

•  Debta  owing  to  the  King'a  debtor  mny  be  found  under  an  extent.  21  H.  7.  12.  l^J  fieri  facias. 
Godb.  291;  wheiher  due  on  record  or  ppecialty,  or  only  on  simple  contract;  Godb.  296. 
And  it  is  now  the  constant  prnctice  to  find  debts  due  to  the  King's  debtor  on  bills  of  ex- 
change and  promissory  notes.  West  27.  28*  164.  165;  though  it  was  formerly  otherwise; 
id.  169.  A  contract  to  pay  money  at  a  day  subsequent  to  the  taking  of  the  inquisilion  can- 
not be  found  as  a  debt.  When  the  debtor  has  bonds,  the  conditions  of  which  are  not  bro- 
ken, Chapman's  case,  llughe^s  118;  or  has  other  credits  which  are  not  yet  demandable; 
the  jury  should  find  the  special  matter,  in  order  to  vest  the  debtor's  interest  in  the  Crown 
as  a  foundation  for  future  proceedingi,  though  as  has  already  been  seen,  see  Mann.  Ex.  17. 
none  can  issue  whilst  the  credit  is  running.  So  where  as  between  the  Crown  debtor  and 
the  secondary  debtor,  there  are  bills  not  due,  outstanding  in  the  hands  of  third  persona;  5 
T,  K.  613;  Rox  v.  Dawson,  VVighlw.  32;  Ilex  in  aid  of  Finher  v.  Cust,  Hughea,  186; 
Rex  y.  Heath,  ib.  155.  If  written  instruments  be  also  seized,  ihc  inquisition  states  that 
the  party  was  possessrd  of  sach  instruments.  But  a  bond  upon  which  judgment  baa  been 
recovered  cannot  be  taken  under  an  extent  against  the  obligee;  Tryon  v.  Mitebellf  Chan. 
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Under  an       1 .  Rex,  in  aid  op  the  Kent  Insurance  Company,  v.  RAMBOTToy.  H.  T. 
"««^  1818.  Ex.  5  Price,  447;  S.  C.  Ex.  Ch.  7  id.  570. 

debtTdiie  ^  ^**'  ^^^'  Where  two  persons  are  found  to  be  indebted  to  the  Crown,  ft 
to  tb«t  one  ^"^  ^^7  ^®  issued  to  require  of,  and  authorise  the  sheriff  to  seise  debts  due  to 
and  others  them,  and  also  to  others. 

jointly  are  2.  Lakeman  V.  M'Adam.  M.  T.  1020.  Ex.   8  Price,  576. 

objects  of  This  action  had  been  commenced  after  an  extent  issued  against  the  debtor 
'r^'^OR  n  ^^  *^  Crown  debtor,  but  before  the  taking  of  an  inquisition  under  it.  It  had 
jl .  -'  been  proceeded  in  by  the  assignees  of  the  plaintiff,  ^who  in  the  mean  time 
in  ceneral  ^^^  become  bankrupt,)  in  his  name,  after  inquisition  taken,  and  the  debt  so 
bound  from  sued  for  had  been  seised  under  it  into  the  hands  of  the  Crown,  and  an  aviovtas 
the  teste  of  manvs  issued  on  the  application  of  the  bankrupt  after  issue  joined, 
the  extent.  The  Court  decided  that  the  action  had  been  well  proceeded  in,  attd  dis- 
*t'V"**Vd"  <5^*i*"g6^  ®  rule  which  had  been  obtained  for  setting  aside  the  verdict  obtained, 
seem  so  as  ^^^  entering  a  nonsuit,  which  had  been  granted  on  the  ground  that  the  pktin- 
to  avoid  an  iffhad  no  right  to  continue  the  suit.  They  did  not  state  any  reasons  for  sode* 
intermedi  termining.  From  what  fell  from  the  Court  in  the  course  of  the  argument, 
ate  pay  however,  they  appeared  to  consider,  that  the  extent  did  not  operate  ta  divest 
ment.  And  ^^^  right  of  the  Crown  debtor,  or  so  transfer  the  debts  due  to  bim  as  U>  disa* 
tor*8  risht  ^^^  ^^^  ^^^^  suing  his  debtors  to  recover  his  debts:  and  that  if  they  were  paid 
of  suing  his  bona  fide  without  collusion  between  the  iesle  of  the  extent  and  the  day  of  tak- 
debtor  re  ing  the  inquisition,  such  payments  would  be  good  as  against  the  Crown.  They 
viains  en  observed,  that  the  extent  and  inquisition  operated  rather  to  give  the  Crown  a 
^'fT  ^^h^ '  ^^^^  ^^  ^^^  debts  due  to  its  debtor,  than  to  divest  the  debt,  or  deprive  him  of 
guisWon  U  f**®  "?^'  ^°  ®"®>  being  analogous  in  efi'ect,  when  perfected  by  the  taking  of  aa 
taken.         inquisition,  with  the  old  writ  of  protection,  by  which  the  debts  due  to  the  Crown 

debtors  were  secured  to  satisfy  the  Crown. 

3.  Rex,  in  aid  of  Cox,  v.  Glenny.  E.  T,  I81G.  Ex.  2  Price,396;  S,C.Bom. 

Rex.  v.  Glerry,  West  on  Extents,  163. 
The  Court,  on  motion  for  an  amoveas  manui^  where  the  sheriflf  had  seised 

debts  due  to  the  bankrupt  at  the  teste  of  the  writ,  and  .paid  to  his  assignees  un* 
So  in  this  der  a  commission  of  bankruptcy  issued  after  the  writ  of  extent  and  before  tho 
ease.  taking  of  the  inquisition,  intimated  that  that  was  not  regularly  a  subject  for 

[  509  "5   summary  interference,  but  ought  to  be  put  on  the  record. 
IthssbecM4.  Cramlington  V.  Evans.  E.  T.   1688.    K.  C.   1    Show.   5;    S.  C.  2  idL 
K^iiVf  ri*"  ^09;  S.  C.  2  Vent.  507;  S.  C.    Carth.   5:    S.  C.  Skin.  264-,  S.  €• 

DlU  OI  e»  XT    u     ino  '  ' 

cRange  .-"olt.  108. 

drawn  by        A  bill  of  exchange  had  been  made  payable  to  B.  to  the  use  of  C.     It  bftd 

A„  payable  bc^n  assigned  by  B«  by  indorsement  to  another  person.     The  Court  decided 

to  the  order  that  it  could  not  be  extended  for  a  debt  due  to  the  King  by  C. 

of  B.  to  the  Bse  of  C.  cannot  be  extended  by  a  Crown  debtor  after  an  indorsement  by  B.  to  D.t 

5.  Rex  v.  Lambton.  H.  T.   1818.  Ex.  6  Price,»428. 

the  Crown  ^  parcel  was  made  up  by  a  banking-house,  sealed  and  addressed  to  anoth- 
debtor  had  er  banking-house,  containing  cash,  notes,  and  checks  of  the  latter,  and  biUn 
given  a  par  of  exchange  specially  indorsed  to  the  former,  to  make  up  a  balance  due  fron 
eel  contain  them  on  their  general  account,  and  deposited  on  the  3d  of  July,  after  the  bank 
ing  Botee     ^^  gj^y^^  ^yj^j^  ^  woman  servant  left  in  care  of  the  batkking-house,  to  be  givea 

Rep.  107.  Between  persons,  not  partners,  the  items  of  an  open  account  constitute  a  debt 
which  is  considered  so  far  of  a  liquidated  nature  as  to  be  capable  of  supporting  an  aetioa 
of  debt,  or  indebitatui  assumpsit^  Mann.  Ex.  16.  It  is  otherwise  in  the  case  of  an  aa-> 
settled  account  between  partners,  ibid.  16;  1  Stark.  78;  except  where  a  balance  is  atmek 
wilh  a  promise  express,  Foster  v.  Allanson,  2  T.  R.  479;  or  implied,  Rackstraw  v.  Im- 
ber.  Holt  N.  pi.  S61;  made  to  pay  such  balance.  Such  promise  is  not  discharged  by  aub- 
seqnent  partnership  transactions,  upon  which  the  balance  if  taken,  would  be  against  the 
pronise;  Preston  v.  Strotton,  1  Anst.  50. 

*  And  under  an  extent  asainst  several,  debts  due  to  any  one  of  them  may  be  extended; 
West,  27. 

t  And  though  this  took  place  before  the  rule  of  court,  31  May,  1712.  yet  unless  D.  bed 
notiee  of  the  teste,  his  legal  title  would,  it  is  conceived  still  bar  the  Crown »  Menaiag'a 
E».  Pr.  §2.  2d,  edit. 
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to  the  postman  in  the  morning  of  the  4th,  who  was  in  the  habit  of  calling  for  and  indon 
such  parcels  before  banking  hours.     They  were  seized  under  an  extent  in  ^  ?>>*'■  *• 
aidy  tested  2d  of  July,  returnable  6th  of  November.     The  inquisition  finding       J.**\|.  i 
the  debt  due  to  the  debtor  of  the  Crown  debtor,  was  not  taken  till  the  4th   of  I^^^g^^^  ^ 
November  following.     In  a  plea  to  the  extent  the  above  facts  were  disclosed,  extent  on 
To  such  plea  there  was  a  demurrer.  d«r  which 

Per  Cur.     If  the  subject  matter  which  had  been  taken  under  this  extent  tt»«y  were 
had  been  of  a  dilTerent  nature,  it  is  admitted  that  the  seizure  would  have  been'^*^^^  ^^ 
right.     On  the  2d  of  July  no  appropriation  of  the  contents  of  the  parcel  had  ^^^^y^ 
bsen  made;  and  if  it  be  a  general  rule,  which  must  prevail,  that  the  inquisi- handf  wai 
tion  having  put  the  debt  on  record  binds  the  property  of  the  debtor,  these  pa-  holden 
pen  were  as  much  bound  by  it  as  his  chairs  and  tables.  good. 

6.  Rbxv.  BuRX.  M,  T.   1817.  Ex.  5  Price,  173. 

A  bill  of  exchange  which  had  been  returned  by  the  holder,  indorsed  by  him  *^*  P'opw 
generally  (Ivho  had  received  it  from  the  payee,  indorsed  by  him  also  general-  {,,^^'^^0 
ly)  to  the  drawer,  with  other  bills  and  money,  in  consideration  of  another  draf\  completely 
for  the  whole  amount,  and  which  bill  was  then  remitted  by  them  (the  drawers)  and  abi» 
to  a  bill  broker,  under  cover,  in  a  letter  addressed  to  one  of  the  firm  of  a  bank-  lately  .trans 
ing  house,  who  were  the  drawers,  but  who  had  not  accepted,  accompanied  f^"*®^'     . 
with  orders  to  the  broker  by  the  same  letter  to  get  the  bill  discounted,  and  to    L  ^^^  I 
pay  over  the  proceeds  to  the  banking  house,  had  been  seized  by  a  sheriff  in  ^^^ 
possession  of  the  banking  house,  &c.  under  an  extent,  whose  officers  received  j  bt**!? naim 
It  from  the  postman  at  the  time  of  the  arrival  of  the  letter  in  which  it  is  in-  ^^ji^  |^][, 
closed.     Upon  an  issue  joined  against  the  drawers,  which  alleged  that  the  de-  acceptod  a 
feadant  was  indebted  to  them  in  the  amount  of  a  certain  bill  of  exchange  seiz-  bill  for  th« 
ed  under  the  extent,  the  jury  found  a  special  verdict  for  the  Crown,  on  the  <*«ht  due 

S round  that  such  drawers  were  entitled  to  the  whole  money  arising  from  the  •'°|?  "*" 
iscount.     Upon  an  objection  being  taken,  that  the  facts  did  not  support  the  Crown  deb 
affirmative  of  such  an  issue,  the  Court  granted  a  new  trial,  with  a  view  to  have  ter,  wliicb 
more  of  the  circumstances  brought  before  them,  without  deciding  the  question  the  latter 
of  law  whether  the  drawers  had  such  an  absolute  or  qualified  property  in  the  bai  endara 

bill  as  warranted  the  findins  that  such  indorser  was  indebted  to  the  drawers  in  ^  <>^^* 
^«  .  °  and  whien 

the  amount.  j^  ^^^  ^1^^ 

8,  Rex  v.  Dawson.  E.  T.  I8IOJ  Ex.  Wightwick.  32.  ^i  the  time 

Plea  to  an  extent  in  aid,  statmg  that  defendant  had  accepted  a  bill  drawn  of  the  tak 
upon  him  by  the  original  debtor,  fand  which  did  not   become  due  till  aAer  the  jng  of  the 
inquisition  was  taken.     It  appeared  that  the  defendant  had  referred  judgment,  »nqowiiion, 
and  that  the  original  debtor  to  the  Crown  had  been  obliged  to  take  it  up.  should  no\ 

Per  Cur.     The  plea  is  good.     If  the   defendant  should  be  liable  in  this^^f^gQ^pQ 
case,  then  would  ho  be  twice  liable;  for  it  cannot  be  contended  that  the  acci-the  inqaisi 
dental  holder  of  the  bill,  who  knew  nothing  of  this  inquisition,  would  be  shut  tion.* 
out  by  the  extent.  ^  teclttl  in 

9,  Rex,  in  aid  of  tue  Kent  Insurance  Company,  v.  Ramsbottom.    H.  T.  f^^"{,^|  ** 

1818.  Ex.  5  Price,  447.  l^^,  P^ 

A  writ  of  extent  recited  the  debt  due  to  the  Crown,  as  accruing  by  reason  sons  are  ia 
of  a  lease  made  by  L.  and  H,  only ;  and  then  directed  the  sheriff  to  inquire  debted  to 
(and  the  return  accordingly  set  forth)  what  debts  were  due  to  L,  and  H.  and  the  Crewa 
a  certain  company,  called,  &c.     It  was  moved  in  arrest  of  judgment  that  the  ^7  bond 
writ  was  bad,   because  the  mandatory  part  was  not  warranted  by  the  reciting  ^'^u^eiM 
part,  as  requiring  a  more  extensive  inquiry.     But  the  Court  would  not  listen  |p  aathoriie 
to  the  arguments.  a  eemmaod 

(e)  Form  of  tngtitstiion.t  to  the  aber 

*  Ao  if  the  debtor  parataile  has  drawn  a  bill  for  a  debt  in  faTonr  of  the  Crown  debtor,  '^^  i!!?a  1 
and  Mach  bill  has  been  accepted;  Haj^hea.  155.  ?        k  t  % 

t  The  inqniiiiiioD  taken  by  the  sheriff  under  an  extent  is  an  office  of  ioqairy  not  of  ioforma-  °  *"*    J^ 
lienor  instroetion  merely;  10  Co.  115.  a.;  Gilb.  Excb.  109.  B.  N.  P.  215;  Man.    1  Ex.  P*J^iJ^f 
682,  568.     It  most  therefore,  be  direct,  positiTe.  and  traversable.     But  it  need  not  state  |^  ^selTee 
the  interest  of  ibi  parties,  wiih  the  precision  required  in  a  plea.     Thus  a  particotar  estate  .,^^«t|0rg. 
may  be  foond  without  showing  from  what  it  is  deriTod.     The  inquisition  most  find  facts, 
and  not  •?  idenee;  nnd  it  should  not  be  argumentative  finding,  a  matter  of  law  is  surplusage. 
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I  511  1  (d  1)  Money,* 

It  has  been  3.  /?t  seizing-  the  proper ty.f 

holden.tbat  j^^x  V.  Mosf.ley  Woolfe.  T.  T.   1819.  K.  B.   1  Chit  Rep.  683. 

'**bo*'od^  The  Court  in  this  case  said,  that  the  sheriff  was  bound  ex  officio  to  levy  the 
officio  by  ^^^  imposed  upon  a  defendant's  conviction  for  a  misdemeanor;  at  all  events, 
bis  oaih  to  that  the  levari  facias  was  regular,-  if  it  had  been  adopted  on  the  part  of  the 
levy  the       Crown. 

debto  which  does  not  however  destroy  the  efiect  of  that  which  is  properly  stated ;  Man.  Ex.  535. 

605.  The  inquistion  is  annexed  to  the  sheriff 'S* return  which  sboald  regularly  be  filed  in 
King's  remeaibrancer'd  officer,  on  the  quarto  die  post  of  the  return  day,  Id.  551;  though 
it  may  be  filed  before,  when  it  is  desirable  to  institute  any  further  proceedings,  founded 
not  upon  the  return  of  the  extent,  bat  upon  the  inquisition,  as  to  issue  an  extent  in  the  next 
degree;  Id.  552.  Specialties  used  formerly  to  be  annexed  to  the  inquisition,  and  returned 
Diiih  it;  but  thosberiffnow  usually  keeps  them  till  called  upon  to  deliver  them  to  the  soli- 
citor for  the  Crown;  West.  74. 

*  The  sheriff  is  also  to  seize  money,  the  property  of  the  defendant.  There  b  no  case 
on  this  subject,  though  many  questions  may  arise  en  it.  The  goods  and  chattels  of  th* 
Crown  debtor  are,  as  before  stated,  bound  from  ihe^a^  or  teste  of  the  extent;  but  it  may 
be  a  question,  whether  money,  like  goods  and  chattels,  is  bound  from  the  teste  of  the  ex- 
tent, and  can  be  followed  in  the  hands  of  creditors,  to  whom  it  has  been  paid  bona  fide 
aAer  the  teste  of  the  extent.  The  inconvenience  of  holding  that  money  is  bound  by  the 
teste  of  ibe  extent  so  as  to  rip  up  all  payments  bona  fide  made  by  the  Crown  debtor*  be- 
tween the  teste  of  the  extent  and  the  caption  of  the  inquisition,  would  be  so  considerable 
as  to  induce  a  conjecture,  there  being  no  authority  on  the  subject,  that  the  Crown  would 
probably  hold  that  payments  made  bona  fide  by  the  Crown  debtor  before  the  caption  of 
the  inquisition  are  good  payments,  and  that  the  money  could  not  be  recovered  back  from 
the  creditors,  to  whom  it  was  so  paid. 

t  After  taking  the  inquisition  the  sheriff  is  to  seize  the  goods,  lands,  choses  in  action^ 
and  money  found  by  the  jury.     The  transposition  of  the  words  "  goods  and  lands"  seems 
to  point  out  the  order  in  which  the  different  funds  aie  to  be  resorted  to,  and  to  show  that 
if  the  goode  are  sufficient,  the  possossion  of  the  lands  ought  not  to  be  disturbed;  Madox» 
667;  West.  74;  2  Inst.  19.  895;  Gilb.  Exch    127;  Dyer,  67.  b.  in  marg.  post  73.     Until 
the  statute  83  Plen,  8.  the  King  would  not  touch  t4ie  land  or  the  heir  of  his  debtor  for  hie 
d^bt,  if  the  goods  of  the  debtor  had  been  sufficient  to  satisfy  the  debt;  and   this  was  bj 
reason  of  the  statute  of  Magna  Charta,  cap.  8.  the  words  whereof  are — we  or  car  beilim 
shall  not  seize  any  land  or  rent  for  any  debt,  ds  long  as  the  present  goods  and  chattels,  H. 
5.   cd.  I.  Memoranda  in   Scaccacio   7.  of  the  debtpr  to  suffice  to   pay  the  debt,  and   the 
debtor  himself  bu  ready  to  satisfy  thesefore.     But  other  persons  weie  leA  at  large;  PJowd. 
439.     But  note,  before  this  siatotc  it  seems  that  the  King's  prerogative  extended  to  the 
Ittndi*  of  the  debtor,  and  that  this  was  an  act  of  graco  and  restraint;  2  Inst.  19;  3  Co.    12. 
b.;  7  Co.  21.  b;  Hob.  60;  Godb.  290;  Cro.  Jac.  460;  Comyn*.  437.     If  the  sheriff  take 
a  bond  from  the  extendee  conditioned  lo  pay  the  King's  debt  at  the  return  of  the  writ,  such 
bond  is  good,  and  the  sheriff  may  sue  upon  it;  M.  28  &  29  Eliz.  Rol.  1602;  10  Co.  Rep. 
100,  a.     The  sheriff  is  directed  to  seize  all  the  goods;  2  Roll,  Abr.  160;  Prerogative  Le 
Roy,  pi.  8;  Ger.  de  Filburie,  57.  b.  58.     But  it   would  be  an  abuse  of  the  process  lo  seize 
more,  Manwood.   C.  B.  Dyer,  67.  b;  Savil  16.  pi.  42;  Sav.  52.  pi.  Ill;  Lane.  89.  than 
was  clejirly  sufficient,  Hardres.  229;  West,  74.  to  satisfy  the  sum  mentioned  in  the  fiat. 
West,  76.  under  the  late  stante;  57  Geo.  3.  c.  117.     If  a  lease  for  years  be  extended, 
and  the  sheiiff  enters  and  commits  waste,  the  reversioner  cannot  bring  a  writ  of  waste  lo 
recover  for  the  injury  under  the  statute  of  Gloucester,  cap.  5.  the  King  not  being  within  it; 
F.  Moore,  35.  pi.     But  the  reversioner  may  recover  treble  damages  against  the  sheriff,  un- 
der 28  Edw.  1.  c.  19;  14  Edw.  3,  stat.  1.  c.  13;  36  Edw.  3.  c.    13..     In  these  statutes  e»- 
cheators  and  sub>escheators  only  are  named,  but  they  extend  to  sheriffs.     In  order  to  ob- 
tain possession,  the  sheriff  is  justified  in  breaking  open  not  only  inner  fastenings,   as  upon 
ordinary  exetiuiions,  but  the  outer  doors  of  the  house  or  other  building  which  contains  the 
property:  5    Co.  R«p.    23.  a;  4  Leon.   51.  pi.  HI;  Goulds.    79.  pi.  14.     The  King  may 
maintain  detinue,  or  an  information;  in  the  nature  of  an  action  of  detinue,  M.  39.  H.  6. 
fo.  26.  pi.  36;  M.  4.  H.  7.  pi.  3.  4.  17.  against  any  person  who  has  pos-;essed  himself  of 
goods;  M.  39.  II.  6.  fo.  26.  pi.  36;  or  specialties,  H.  49.  E.  3.  fo.  5.  pi.  8;  P.  16.  E.  4, 
fo.  4.  pi.  9;  found  under  the  inquisition;  but  trover,  which  supposes  a  change  of  property, 
will  not  lie;  29  .Ass.  61 ;  1  Mod.  90.     With  respect  to  the  seizing  of  the  lands,   the  sheriff 
cloi»H  in  fuel  nothing  but  return  them  as  found  by  the  jury.     As  in   the  case  of  an  elegit;  1 
Satk.  209;  6  Taunt.  202;  there  seems  to  be  an  objection,  in  point  of  law,  lo  an   actual 
seizure,  provided  it  can  be  cfTected  without  using  force;  Bui.  N.  P.  104.     Such  seizure  is 
not  hov.evcr  necessary  (o  perfect  the  title  of  the  King,  who  is  legally  (39  Ass.  18)  in  pos- 
session ad  Kooii  as  tfiG  extent  'ri  leturnrd  and  fi  ed;  for  by  33   Hen.  8,  c.  $9    the  execution 
for  the  Crown  is  placed  on  the  same  fooling  as  that  upon  a  statute  staple    under  which  the 
conusce  acquiird  by  the  extent,  when  executed,  a  chattel  inloiest  in  the  lands  extended} 


^ 


EXTENT.—  Sheriff  U  Duly  wufcr.  3OT 

4.  in  refuntinof /Ae  im/.     See  tfi/r«,  note  .*  .  t  f  518  "] 

lOthly.  Rule  to  appear  and  claim.-\  r^'?}^ 

1  Uhly.  Proceedings  to  try  validity  of  writ,  ^  irirTmi* 

1.  Motions  to  set  aside,     (a)   Grounds  of  ,  laiiTe  the 

I.  When  the  inquisition  is  argumentative,  presenting  no  distinct,  material,    i  5(3  1 
and  traversable  allegation,  3  Price,  ^269.  abridged  ante,  or  refers  to  other  doc-  extent  will 
uments  as  evidence  of  the  facts   found,  Hughes,  174;  the  Court,  without  put- be  tet 

ting  the  claimant  to  the  exjience  and  delay  of  a  demurrer,  will  set  aside  the  «•**?  •■"  "• 

tioD'^s 
T.  9  H.  6.  fo.  20.  pi.  15;  H.  21.  H.  7.  fo.  7.  pi.  6;  and  see  H.  15.  H.  7.  fo,  2.  pi.  4. 
Therefore,  no  sabseqoent  jadgment,  or  even  extent,  can  affect  the  lands,  though  actual  poa- 
aeaston  have  not  been  taken;  vide  Officina.  Brev.  301.  The  land  ceaaes  to  be  liable  to  a 
distress  for  any  caase  as  soon  as  the  possession  is  vested  in  the  Crown,  Jenk.  112*  pi.  18; 
Plowd.  242.  whether  upon  office  foand,  or  withoai  office,  firo.  Distress,  pi.  46;  or  upon  a 
false  office,  Bro.  Distress,  pi.  46.  So  if  the  King  be  entitled  by  office  or  record,  and  grant 
the  land,  no  distress  can  be  made  upon  his  grantee;  Bro.  Distress,  pi.  47. 

This  rule  is,  however,  confined  to  a  distress  made  in  respect  of  rent  issuing  out  of  the 
land  itself,  and  not  ot  a  recent  charge  upon  it;  for,   by  the  office  and  record,    he  who  was 

{possessed  of  the  land  is  ousted,  and  the  land  vested  absolutely  in  the  King;  srSd  therefore  the 
ord,  whose  title  ia  destroyed,  cannot  aAerwards  distrain  upon  the  zrantee.  But  a  rent 
charvo  is  not  destroyed  by  such  offico  or  record,  being  only  suspended  by  the  possession  of 
the  King,  who  cannot  hold  land  subject  to  a  charge,  Bro.  rrerng.  pi.  10;  and  therefore  the 
remedy  for  it  is  restored  by  the  Crown's  parting  with  the  possession  of  the  land,  Bro.  Trav. 
de  Office,  pi.  32;  ib.  Petition,  pU  9;  but  if  the  rent  charge  as  well  as  the  land  were  found 
by  the  office,  it  seems,  that  the  remedy  of  distress  would  be  absolutely  gone;  Bro.  Entre 
CoDgeable,  pi.  1*25.  Nor' are  the  King's  cattle  distrainable  damage  feasant  in  alieno  solo; 
22  K.  1;  Memoranda  in  Scaccario,  26.  The  seizure  of  the  choses  in  action  consists  in  the 
sheriff's  taking  into  his  possession  all  the  specialties,  and  other  evidences  of  dredit,  whetli-  m 

erdueor  not;  Hughes,   106;  West,   74.186;  1   Pri.    301;  Brown's  P.  E.  524,625,526;  ]{ 

Giib.  l^xch.  74,  75.  It  is  said  that  the  seizure  of  debts  is  merely  nominal,  and  that  th* 
sheriff  has  no  means  of  compelling  payment  of  them.  The  only  means  of  entorcitfg  pay- 
ment is  to  sue  out  a  scire  facias,  or  an  immediate  extent,  against  the  debtor  paravaile  aAer 
the  return  of  the  inquisition.  And  if  a  debtor  of  the  crown  debtor  were  to  pay  his  debt  to 
the  sheriff,  and  the  extent  against  the  Crown  debtor  were  set  aside  by  plea  or  otherwise,  his 
payment  to  the  sheriff  would  be  no  answer  to  an  action  by  his  creditor.  It  may  also  be 
doubted,  if  the  sheriff  were  to  ueglect  to  pay  the  money  over  to  the  Crown,  how  fiir  such 
payment  to  the  sheriff  would  be  deemed  a  payment  to  the  Crown. 

*  The  general  rules  as  to  appearance  and  claim  arc,  on  the  return  of  the  writ  ef  extent, 
in  chief  or  in  aid,  or  as  soon  af)er  as  the  writ  is  actually  returned,  a  rule  or  order  is  enter- 
ed at  the  back  of  it  by  the  prosecutor's  clerk  in  court,  that  "  if  no  one  shall  appear  and  claim 
the  property  of  the  goods,  ^c.  mentioned  in  the  inquisition,  on  or  before  that  day  ae'nnight,  a 
writ  of  vendiiioni  exponas  shall  issue  to  sell  the  same;  Man.  Ex.  553;  and  see  Gilb.  £z- 
chcq.  170;  and  where  there  are  not  six  days  remaining  in  term,  without  reckoning  Sunday, 
the  rule  must  be  given  for  the  seal  day  afer  term,  Mun.  Ex.  558;  being  a  day  appointed  on 
the  last  day  of  each  term,  at  the  discretion  of  the  Court;  Id.  (I)  2  Fowl.  4.  142;  West. 
2^5.     If  no  one  oppear  and  claim  the  property  within  the  time  limited  by  the  rule,  a  vendi-  , 

tioui  exponas  iames  to  sell  goods  seized  under  the  extent 

f  So,  whore  the  party  is  stated  to  be  indebted  on  an  instrument  which,  on  the  face  of  the 
proceeding?,  shows  a  duty  not  yet  demandable,  3  Pri.  288;  or  the  Crown  claims  under  a 
conveyance  by  which  no  estate  could  pass.  M.  7  E.  4  Fo.  16,  17.  2*2;  or  the  writ  bears  teste 
before  the  fiiit  of  the  baron,  iSira.  749;  ibid.  755;  or  the  property  found  is  not  by  law  ex- 
tendible, Hardres.  2*26;  or  the  record  otherwise  repugnant,  13  Co.  72;  Htfghes,  7;  Jones  J.' 
E.  R.  Memoranda,  til.  loquisitiu;  or  where  it  appears  by  the  record,  or  upon  affidavit,  that 
the  prosecutor  of  the  extent  is  not  entitled  to  the  benefit  of -the  prerogative  process;  22  Car. 
2.  c.  6;  26  Geo.  3.  c.  87;  30  Geo.  3.  c.  50,  34  Geo.  3.  c.  75:  Jones  J.  E.  R.  Addenda,  tit. 
Fee  Farms;  26  Geo.  3.  c.  87.  s.  14.  But  an  inquisition  need  r.ot  describe  the  property  with 
the  same  particularity  as  would  be  required  in  plending:  P.  15  H.  7.  fo.  6.  8;  and  see  Lane, 
60.  110;  Lhv.  1 12.  And  a  particulnr  esiatp  may  be  found  without  shewing  iu  commence- 
meni;  H.  Hiirdres.  191;  Cro.  Eliz.  584;  8  Lron.  204;  Lane,  50,  51.     Where  tlie  defect  ia  ^ 

In  the  prosecutor's  affidHvi%  We^t,  53.  180;  West's  App.  51;  the  party  has  no  remedy,  as 
it  constitules  no  part  of  the  record,  and  is  therefore  not  open  to  a  montrana  de  droit,  traverse, 
or  demurrer;  But  where  the  affidavit  is  clear  and  exprenn,  no  counter  affidavits  can  be  pro- 
duced for  the  purpose  of  explanation  or  contradiction,  West.  180  ;  that  the  sheriff  or  jury 
were  guilty  of  any  kind  of  misconduct  on  the  taking  either  of  tlie  inquisition  under  the 
comrniasion,  or  of  that  under  the  extent,  so  that  the  only  evidence  laid  before  tlie  jury  on 
the  taking  of  the  inquisition  under  the  commission  was,  an  affidavit ;  which,  though  it  ap- 
pears to  have  been  for  many  years  the  usual  course,  its  regularity  has  been  latterly-  doubted. 
West.  18*2;  and  has  since  been  formally  denied  ;  or  that  the  jury  had  found  a  party  indebt- 
ed to  the  Crown  debtor  witliout  any  legal  evidence  of  the  debt,  Bunb.  226  ;  48  Geo.  3.  c. 
140  ;  or  that  the  sheriff  had  refuaed  to  receive  evidence  that  the  properly  which  he  seized 
under  the  extent  was  tlie  property  of  a  third  person  ;  3  Price,  457 ;  West.  70 ;  Bunhi  ^^% 


9M  EXTENTS.— Ai  Chuf.—FM  Degm 

Ii  iMf  Ml  extent  <m  motion;  see  Dyer,  S08.  b. ;  Com.  Dig.  Pleader,  s.  S2.    But  where 
•MB  iffff«g«  the  point  ii  doubtfu!.  the  Court  will  put  the  party  to  demurrer;  Bunb.  35. 

l«r  to  MMM  pi   ^^ 

uJiMt?  2-  Rbx  ▼.  CoLLiNORiDOE.  M.  T.  1816.  Ex.  3  Price,  280. 

MiUetor         It  ii  enacted  bj  the  45  Geo.  3.  c.  99.  a.  41.  "  that,  if  any  collectori  being 

X'mc  .  duly  summoned,  shall  refuse  to  attend  such  raspective  commissioners',  or  shall 
^.^  not  answer  all  such  lawful  questions  as  shall  be  demanded  of  him  by  such 
^"^*'''**  commissioners,  touching  the  execution  of  his  office  of  collector;  or  shall  re- 
iTMtad  BO  ^^^  ^^  neglect  to  produce  to  them  the  certificates  of  assessments,  accounts, 
varraat.  or  vouchers  of  such  receipts  or  payments  as  aforesaid;  or  shall  not  obey  the 
order  of  such  commissioners,  to  be  made  as  before  directed;  every  such  col- 
lector shall  forfeit  and  pay  the  sum  of  50/.,  to  be  charged  upon  him  in  any  as- 
sessment as  aforesaid,  and  to  be  recovered  as  such  assessments  may  be  recov- 
ered, over  and  above  any  forfeiture  or  disability  that  may  be  incurred,  by  vir- 
tue of  this  act,  for  detaining  moneys  of  the  said  duties  herein  mentioned,  shall 
be  detained  in  the  hands  of  any  collector  or  collectors,  or  any  penalty  or  pen- 
alties imposed  on  any  collector  or  collectors,  shall  remain  unpaid,  and  the 
•ame,  or  any  part  thereof,  cannot  be  recovered  by  or  under  the  warrant  or 
aathority  of  the  respective  commissioners;  or  the  said  respective  commission- 
ers shall  neglect  to  issue  such  warrants,  then  such  part  thereof  as  cannot  be 
[  514  ]  so  recovered,  which  shall  have  arisen  from  the  said  duties,  shall  be  recovera- 
ble as  a  debt  upon  record  to  the  King's  Majesty,  his  heirs  and  successors, 
with  all  costs  and  charges  attending  the  same;  and  such  part  thereof  which 
■hall  arise  from  any  penalty  as  aforesaid  may  be  recovered  by  action  or  in- 
formation, as  other  penalties  may  by  this  act  be  recovered,  with  full  costs  of 
■uit;  and  the  sum  so  recovered  shall  be  paid  to  the  receiver-general,  in  aid  of 
the  parish  or  place  answerable  for  the  same."  It  was  in  this  case  contended, 
that,  under  such  clause,  it  was  necessary  that  the  commissioners  should  issue 
their  warrant  against  the  collector  to  recover  the  duties  detained,  to  authorise 
the  issuing  of  an  extent  against  him  as  a  condition  precedent. 

Per  Cwr,  The  whole  question  depends  on  the  words  of  the  act.  If  the 
flummary  proceeding,  pointed  out  by  the  statute,  had  been  adopted,  there  can 
be  no  doubt  that  the  defendant  would  have  been  liable  to  have  paid  the  costs 
of  the  ulterior  process.  It  appears  by  the  42d  section  of  this  act,  that  '^  the 
•aid  respective  commissioners,  or  any  two  or  more  of  them,  in  their  respective 
jurisdictions,  are  hereby  authorised  and  empowered  to  imprison  the  peraoo, 
and  seise,  Sfc, ;"  so  that  the  commissioners  are  not  obliged  to  proceed  in  the 
summary  manner  pointed  out,  but  are  merely  authorised  and  empowered  to  do 
eo;  and,  therefore,  they  may  exercise  a  discretion,  whether  they  will  so  pro- 
ceed or  not.  It  is  in  the  case  of  their  neglect  to  do  so,  that  the  amount  is  re- 
coverable as  a  debt  of  record,  which  gives  the  power  to  issue  the  extent.  Mow, 
.  it  is  clear  that  they  have  neglected,  or  at  least  refused,  to  issue  their  warrant^ 
because  it  has  not  been  done;  and  therefore  the  extent  was  properly  issued; 
hut,  if  that  were  an  objection  at  all,  it  would  go  to  the  extent  itself;  and  then 
it  wottld.have  been  incumbent  on  the  party  making  it,  as  a  ground  for  setting 
•side  the  process,  to  have  shown,  by  affidavit,  that  the  issuing  their  warrant 
bad  not  been  neglected  or  refused  by  the  coramissionors. 

(6)   When  and  koto  madej^ 

*  When  the  irregalaritjr  or  defect  is  not  apparent  on  any  part  of  the  proceedioss,  it  may 
be  brought  before  the  court  by  affidavit;  Manning's  Ex,  Pr.  133,  2nd  edit.  If  any  other 
penon  than  the  party  against  whom  the  process  issues  move  to  set  aside  the  proceedings  on 
aiBdavit,such  person  mast,in  his  affidavir,  show  a  title  to  the  property  seized.  Thus  it  has  beea 
decided,  that  the  assignees  of  a  bankrupt  could  not  move  to  set  aside  an  extent  for  irregularity 
verified  hj  affidavit,  without  stating  in  such  affidavit  that  thoy  wore  ansignees  of  the  bankrupt; 
which  decision  shows  that  it  may  geneially  be  advisable  to  appear  and  claim  in  the  name  of 
the  bankrupt;  except  in  those  cases  where  the  assignees  mean  to  rely  entirely  on  the  fact 
that  the  assignment  was  prior  to  the  teste  of  the  extent.  The  Court,  when  not  satisfied  re- 
tpectiag  the  facts  on  which  the  application  is  made  or  resisted,  will  sometimes  direct  a 
feigned  issue,  Jones  J.  E.  R.  Add.  tit.  Berkhamstead;  2  Fowler,  194,  &c.;  2  Ed.  Lee.  Diet. 
Pra.  629;  Tidd.  8th  edit.  77a  883.  944.  1023;  for  the  purpose  of  ascertaining  them.  Af- 
tmr  iMua  joined  in  an  action  of  debt,  or  of  assumpsit, *or  covenant  for  a  sum  certain,  the  de* 
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1.  Rbx  v.  Mallstt.  T.  T.  1816.  Ex.  1  Price,  395.       ^  ff^m^ikm 

The  Court  taid,  in  this  case,  that  they  would  in  no  instance  entertmiil  a  too*  ff ^^^^ jf 
tion  on  a  case  of  extent,  without  having  the  writ  before  them.  ll^^  MtcM 

2.  Rex,  in  aid  of  Horn,  y.  Rippon.  T.  T.  1816.  Ex.  S  Price,  38.  wImhiIm 
In  this  case  the  defendant  had  obtained  time  to  plead  to  an  extent.  He  had  writ  m  not 
aAerwards  obtained  a  rule  to  set  aside  the  extent  on  an  objection  to  the  sufii-  before  the 
ciency  of  the  affidavit  od  which  it  was  founded.  In  showing  cause  against  ^^^^.  . 
such  rule,  it  was  urged  that  defendant,  by  obtaining  time  to  plead,  had  preclu-  I-  ^^^  J 
ded  himself  from  any  advantage  which  the  alleged  defect  in  the  A^^^^v^^n^ig^iiMicLTB  a» 
otherwise  have  afforded  him.  plieetiMi  be 

P«r  Cur,     It  is  certainly  too  late  now  to  object  in  this  way,  by  motion,  to  the  made  after 
affidavit  on  which  this  extent  has  proceeded.     The  proper  course  of  bringing  obtaiaiag 
the  question  before  the  Court  is  by  demurrer.  *'i"*j^ 

3.  Rex  v.  Pearso.v.  M.  T.  1816.  Ex.  3  Price,  288.  fciTul 

The  defendant  had  appeared  in  this  case,  and  had  afterwards  moved  to  set  _^-  _ 
aside  certain  proceedings,  on  which  the  extent  was  grounded.     It  was  objec- grieved 
ted,  for  the  Crown,  that  this  application  to  set  aside  the  process  for  irregula-  mmj  oeve 
rity,  came  too  late;  as  the  defendants  had  appeared  to  the  writ,  and  were,  **  "^t  aa  es 
therefore,  precluded  from  objecting  to  it  on  that  ground.     The  Court  bald  the  ^^l?j7^ 
defendants  not  precluded  by  having  appeared.  ^  befofe 

(c)  By  whom  tke  moHon  may  be  made.'l  appearaace 

{d)  JShticetf.^         (e)    Where  Su  only  remedy .  I    ^^^  1 

Rex,  in  aid  of  Horn,  v.  Scott.  E.  T.  1817.  Ex.  6  Price,  11.  Where  aa 

The  fact  of  whether  the  Attorney-General's  consent  to  the  issuing  of  an  ex-saieai  hae 
tent  was  requisite  in  this  case,  was  raised  by  plea.     At  the  trial,  the  Lord ^^**^^ 
Chief  Baron  refused  to  hear  the  evidence,  on  the  ground  that  such  a  Doint  ^||^,m^,n 
was  not  a  question  to  be  put  in  issue  on  the  record,  but  chat  it  was  in  iaci  a  ^^  {^ 
question  to  be  judged  and  determined  by  the  Court  and  not  by  a  jury.     The  whiek  the 
Court  now  coincided  with  his  Lordship,  in  the  views  he  had  taken  of  the  ease,  praetiee  ef 
the  Court  doei  not  aothorize  the  iasaing  of  the  prerogative  proceai  the  objectioa  mast  be  made  byaetiea* 
(/)  Comequence  of  Crotvn  Officer^e  absence  when  motion  heard.  ^Ij  ^•»* 

Rex  V,  Boyle.  M.  T.  1815.  Ex.  2  Price,  6.  ZoL%TX 

The  Court  in  this  case  decided  that,  aAer  a  case  has  been  argned  and  die-  ^1^101^11 
posed  of  in  the  absence  of  the  Cro^vn  officers,  they  could  not  dved  a  second  after  a  deei 
argument  for  the  purpose'of  hearing  him.  iiaa.  ia  ike 

(g)  Jsto  quoMhing  an  inquMum  in  piiri,  fJ'f'J"  ^ 

1.  Rexv.  Shbripf.  E.  T.  1793.  Ex.  1  Anstr.  190.  ^r?^ 

A  debtor  to  the  Crown  took  out  an  extent  against  his  debtor  for  a  large  fim, 

fendant  may  plead  that,  eioce  the  last  continuance,  the  debt  soaght  to  be  reeorered  has  been 
found  by  ioquivition  under  an  extent  against  the  plaintiQ  and  see  T.  16  H.  7.  lb.  12.  pL  4. 
But  if  the  inquisition  have  not  been  returned  before  the  first  day  of  the  sittinjgs  or  aesisee* 
it  would  seem  that  the  title  of  the  Crown  not  being  then  perfected,  the  obieolioo  eould  ooly 
be  taken  by  audita  qusreia;  1  Burton,  296;  or  a  summary  application  to  the  equitable  joris- 
diction  of  the  court;  2  Wms.  Saund.  148.  a. 

^  Motions  in  revenue  matters  are  made  either  in  term,  or  at  the  sittisga  ia  Gray's-Iaa 
Hall.  In  the  former  cnse  they  are  usually  heard  on  Fridays  and  Saturdays.  These  sittings 
are  appointed  by  the  Court  on  ihe  last  day  of  the  term,  except  Easter,  when  Thursday  aftor 
term  is  always  fixed  as  a  day  of  motions  only;  1  Fowl.  284. 

i  And  it  is  always  advisable  for  a  party  moving  against  an  extent  for  irreaularit^r,  to  do  eo 
as  early  as  possible,  as  an  irregularity  seems  to  be  waived  by  appearing  and  claiming,  or  by 
neglecting  to  take  the  objection  in  the  first  msranco;  or  at  least  before  any  step  has  beea  ta- 
ken by  the  other  party.  If  the  motion  be  refused  as  being  made  too  early,  the  party  nay 
apply  again  in  a  later  stage  of  the  proceeding. 

t  it  would  seem  thoi  any  person  may  move  to  set  aside  vn  extent  for  irragularity  ae  ami- 
cus curis;  M.  7  E.  4.  fo.  16.  pi.  11;  ibid.  fo.  22.  pi.  26;  Mannin|'8  Ex.  Pr.  115. 

f  It  is  usual  to  give  the  clerks  in  Court,  not  to  the  solicitors  immediately  employed,  1 
Price,  385;  two  days'  previous  notice  of  amotion  to  set  aside  an  eitent,  ibid.  2  Mann.  6IQ; 
and  it  is  highly  reasonable  that  the  opposite  party  should  be  provided  with  the  means  of  re- 
sisting the  application.  But,  on  pressing  occasions,  towards  the  end  of  the  term,  the  Court 
will  sometimes  direct  that  short  notice  of  motion  for  the  next  day  be  accepted;  1  Prieet 
117;  Mann.  App.  233.  And  no  notice  is  neceasarr  where  the  party  moves  for  a  rvie  to 
abow  cause  merely;  Rex  v.  Collinbridge,  Dec.  1617;  Wost.  179.  €(1  C;  bat  see  3  Fnee» 
280. 
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Aa  iDqowi  a  small  part  of  which  was  disputable  on  his  own  shewing.     This,  it  was  con- 

*>on  inny  be  tended,  rendered  the  extent  void  in  ioio, 

**"     and"      ^^^  ^^^'     ^^^^  ^^^^^  *^'**'"  appears  to  be  really  due,  and  that  is  sufficient 

■tnnd  "  miH  ^^  *»ve  the  extent  from  being  set  aside  in  ioio. 

as  to  the  re  '  2.  Rex  v.  Mallett.  T.  T.  1815.  Ex.  1  Price,  395. 

sidue.*  Two  writs  of  extent  were  issued,  one  for  a  joint  debt,  and  the  other  for  a  se- 

And  if  iwo  parate  debt  for  the  same  sum.     On  inquisitions  finding  a  joint  debt'  and  a  se- 

writo  we  u  p^j^^i^  ^^\^f  ,„  different  sums,  the  Court  refused  to  set  both  the  writs  aside,  on 

retiar,"rhe*'^®  g""®""^  **^^^®  *"®?"**"^^  though  confessedly  a  mistake; 

other  not     ^ut  supported  that  which  was  shown  to  be  correct. 

fo,  the  2.  Petition  of  right. '\ 

Coert  will  3.  Monstrann  de  droit.J         4.   Traverse  of  office. 

■apporttbat  ^aJ  Entering  appearance  and  claim. 

be iSwwn  ^-  ^""'^  ^-  AspmALL.  H.  t.  1817,  Ex.  West  on  Extents,  p.  HS. 

to  be  cor         -^  claim  had  been  entered  in  the  name  of  certain  assignees.     A  motion  was 

red.  now  made  to  enter  a  claim  in  the  name  of  the  bankrupt,  for  the  following  rea- 

[  517  ]  sons,  viz.  that  by  so  pleading  in  the  name  of  the  bankrupt,  great  trouble,  risk. 
In  cAseti  of  and  expense  would  generally  be  saved.  For,  if  the  assignees  plead,  they  mu^ 
bankruptcy  get  forth  all  the  proceedings,  which  the  Crown  may,  and  usually  does,  put  se- 
it  ia  advise  yerally  in  issue;  and,  as  the  trial  is  always  had  at  Westminster,  the  expense 

cla?in"ia  ^  ®^  witnesses  to  the  several  facts  so  put  in  issue  is,  of  course,  very  considerable, 
the  name  The  Court  granted  a  rule  to  show  cause,  which  was  afterwards  made  absolute, 
of  the  bank  no  cause  being  shown. 

raptaawftll  2.  Rex,  IN  AID  OF  JoLLY,  V.  Adams.  M.  T.  1817.  Ex.  5  Price,  39. 

08  of  the  aa  Defendant's  effects  had  been  sold  under  a  venditioni  ixponas^  or  an  extent 
'^'^Tft  1  ^^  default  of  claim.  This  was  an  application  on  the  behalf  of  the  assignees  of 
Ad    h       defendant  (a  bankrupt),  to  be  let  in  to  plead  to  the  extent,  and  calling  on  the 

the  aasign         *  ^nd  a  new  writ  may  issue;  M.  9.  H.  4.  p.  7.  b. 

ment  of  a  ^  gy  the  common  law,  whenever  ihe  King  was  in  possessitm  by  virtue  of  an  inquisition, 
Paokropt  a  (he  subject  was  put  to  his  petition  of  right,  unless  the  right  of  the  p  jrty  appeared  in  the  in- 
Guisition;  and  then,  at  the  common  law,  he  might  have  had  montrans  de  droit.  But  when 
the  inquisition  only  entitled  the  King,  and  he  was  obliged  to  bring  a  scire  facias  against  the 
party  to  recover  poa.>ession.  there  at  common  law,  the  party  mi<;ht  have  traversed  the  King'a 
title;  for,  in  that  case,  the  King  being  in  nature  of  a  plaintiff,  the  party  in  possession  ini^t, 
by  pleading,  have  put  him  to  prove  the  title  on  which  he  would  recover.  But,  when  the 
King  was  in  possession  by  virtue  of  the  inquisition,  there  the  party  who  would  get  that  poa- 
scs.sion  from  him  was  in  nature  of  a  plaintiflT,  and  therefore  find  no  method  of  proceeding 
but  byway  of  petition:  for  no  action  could  lie  against  the  King,  because  no  writ  could  is- 
sue, aa  he  oould  not  command  himself.  This  remedy  by  petition,  however,  being  attended 
with  great  delay  and  charge  theparty  grieved,  he  statute  of  34  Ed.  3.  c.  14,-30  Ed.3.  c.  18:  and 
2  &  3  Ed.  6.  c.  8.  were  made,  to  enable  the  subjects  to  traverse  inquisitions,  or  otherwise  to 
fhow  their  right;  see  4  Co.  r>8.  a;  Finch.  L.  323;  Man.  L.  Ex.  582.  Thus  were  traversers  and 
monstrans  do  droit  introduced,  in  lieu  of  petitions;  8  H.  7.  c.  3.  The  method  of  proceed- 
ing at  common  law  by  petition  wtis,  that  the  King's  tiite  being  found  by  inquisition,  the  par- 
ty petitioned  to  have  an  inquest  of  office  to  inquire  into  his  title:  if  his  title  was  found  by 
*  auch  office,  then  be  came  inio  court,  and  traversed  the  King's  title;  so  that  the  record  began 

by  setting  out  the  first  inquisition  taken  upon  the  petition,  and  then  went  i>n  with  "  ot  modo 
ad  hunc  diem  venit,"  and  so  traversed  the  King's  title.  In  conformity,  to  these  proceedings 
at  common  law,  the  traverse  and  monstrans  de  droit,  given  by  the  statutes,  begin  by  staling 
the  inquisition,  and  then  go  on,  *'  et  modo  ad  hunc  diem  venit,"  &c.  And,  from  this  man- 
ner of  pleading,  some  have  considered  the  party  traversing  as  defendant,  2  Stra.  12U8;  but, 
when  it  is  considered  that  this  traverse  comes  in  lieu  of  the  petition  at  common  law,  and  that 
it  does  not  suspend  the  vesting  in  the  King  by  the  inquisition,  and  that  the  judgment  for 
theparty  is  an  amoveas  ninnus,  and  the  judgment  agamsthim  a  nil  capias  it  seems  clear  he 
ought  to  be  deemed  a  plain;  iff,  and,  as  such,  is  capable  of  being  nonsuited;  2  Salk.  448;  4 
Hen.  6.  12;  and  see  B.  N.  P.  215,  216;  3  Bac.  Com.  256;  Man.  L.  Ex.  576.  680.  582.  583; 
2  Madd.  Chan.  722.  726.  733.  &c. 

t  With  respect  to  the  instances  in  which  this  is  the  proper  remedy,  the  most  important 
rule  appears  to  be  this,  that  it  is  not  maintainable  where  the  subject's  title  is  inconsistent 
with  that  found  for  the  King  by  the  inquisition  (in  which  event  a  traverse  is  the  proper 
course),  but  only  in  cases  in  which  the  party,  in  showing  his  right,  is  able  to  confess  the  pri- 
ma facie  title  found  for  the  King,  and  yet  to  avoid  it.  But,  in  both  cases,  be  it  observed, 
he  moat  make  a  title  in  himself;  and,  if  he  cannot  prove  his  title  to  be  true,  although  he  be 
ablo  to  prove  that  the  King'a  title  is  not  good,  it  will  not  feerve  him;  Staundf.  Prer.  c.  20.  p. 
65;  aeeS  Salk.  448. 
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Court  to  order  the  money  levied  to  be  paid  into  the  hands  of  the  deputy  re-  estate  wu 
membranccr,  to  abide  the  event  of  the  suit.     It  appeared  that  the  assignment  "ot  made 
had  not  been  made  until  after  the  expiration  of  the  rule  to  appear  and  claim,  °|"^    t:®' 
The  Court  said  that  the  assignees  were  entitled  to  be  let  in;  and  accordingly  tion^of  the 
made  the  rule  which  ha^  l)oen  obtained  absolute  on  payment,  by  the  assignees,  rale  toap 
of  the  costs  incurred  by  tlio  prosocutors  of  the  extent  on  the  sale  of  the  pro- pear  and 
perty  and  of  this  application,  pleading  inslantcrj  and  going  to  trial  at  the  sittings*^'**™*  ^^® 
after  term.  P°"Ii*' 

S.  Hex,  in  aid  ok  IIorx,  v.  Rippox.  T.  T.  1816.  Ex.  3  Price,  38.  n.         dlim  to  be 
On  the  first  day  of  last  Easter  term,  the  defendants  obtained   a  rule  to  set  entered  op 
aside  the  virvlilioni  c.rpona<t^  which  had  been  sued  out  in  this  extent,  in  default  on  a  motion 
of  claim,  Vuhin  the  time  allowed  by  the  rule,  and  being  permitted  to  enter  made  in 
their  claim,  on  ^howing,  by   aOldavit,  that  the  claim  had   been  omitted  to  f**®  follow 
be  entered,  by  a  mistake  of  their  clerk  in  court,  which  was  afterwards  made  gjf  ^^'^ 
absolute.  the  claim 

4.  Rex  v.  Bickley.  X-  T.  1317,  Ex.  4  Price,  323.  waa  omit 

The  defendant  in  this  case  had  moved  to   quash  an  extent.     This  motion  ted  to  been 
was  founded  on  certain  facts  stated  in  affidavits  made  by  the  defendant  and  *®'^^  **y 
others.     These  had  been  satisfactorily  answered;  wherefore  a  venditioni  ^*" ^  AST elerk 
pona«  had  issued.     Amotion  was  now  made  to  permit  defendant  to  enter  *  in  Court.* 
claim,  and  traver^JC  the  inquisition.     The  Court  held  that  such  an  application  ^^^  ^here 
could  not  be  granted  after  the  defendant  had  elected  to  take  the  course  of  mo- ^  j^f^^jj^m 
ving  to  set  aside  the  proceedings,  on  affidavits  which  had,  in  eflect  brought  on  an  ex 
his  merits  before  the  Court,  and  were  satisfactorily  answered.  tent  had  roo 

wed  to  quash  it,  on  facts  stated  by  aflidavits  which  were  satisfactorily  answered,  where  npon  a  Tonditioni 
exponas  issaed,  the  coart  would  not  permit  a  claim  to  be  entered,  and  the  in  qaisition  traversed. 

(6)  Pcupmnt  of  mone^i iuh  court. 
Rex,  in  aid  of  Simp>ov,'v.  Hopper.    T.  T.  1816.  Ex.  3  Price,  40.  t  ^^^  1 

The  Court  said  in  this  case  that  where  goods  of  the  debtor  have  been  seiz-Tjie  Court 
ed  under  an  extent  to  an  amount  according  to  the  appraisement  beyond  what ''''"» ^^''JJ 
is  sufficient  to  satisfy  the  debt  due  to  the  Crown,  they  will,  on  motion,  grant  an  proceed 
amoveas  mamis^  on  the  defendant's  paying  into  court,  as  the  receipt  of  the  Ex-ingg,  grant 
chequer,  the  debt,  without  the  costs.  a  mle  for 

(( )  Rule  to  plead.l  an  amoveas 

(d)  Fleas  to.         (a  I)  In  denial  or  discharge  of  the  debt  .^  T™  nt"of 

(6  I)  Bij  strangers  claiming  the  property. \\  fhe  dSbi  * 

.  (c  1)  Different  sptxies  of.         (a  2)  In  general. {a)  imtQeonrtl 

*  And,  in  other  cai^css,  wlieti  thy  drhiv  is  snlisfaclorriy  accounted  for  by  affidavit,  they  will 
grant  relief;  'J  Tidd's  Pr.  112  !. 

t  Where  npon  an  application  for  leave  to  pay  the  debt,  the  parties  disagree  with  respeet 
to  the  amonnt,  the  clniniant  seems  to  lie  entitled  to  pay  the  smaller  sum,  vide  1  Taant. 
491;  2  Taunt.  203.  284;  4  Taunt.  255.  into  the  receipt  of  the  Exchequer,  and  this  with- 
out costs,  where  the  good:*  seized  arc  appraised  beyond  the  amount  of  the  debt;  as  under 
Hoch  circumstances,  the  iandd  cuunot  be  sold,  even  though  the  extent  be  in  chief.  Where 
however,  lands  only  are  seised,  the  costs  must  also  be  paid;  hut  poundage  forms  no  part  of 
such  costs,  not  being  due  ou  thn  sale  of  lands.  Tor  the  guidance  of  the  party,  in  paying 
money  in,  he  may  obtain  a  summons  for  the  particulars  of  the  debt,  West's  Appendix,  87, 
for  which  the  extent  issued. 

4  If  an  appearance  and  claim  bo  entered  within  the  lime  limited  by  tho  rules,  n  rule  to 
plead  is  given,  under  tj»e  entry  of  the  appoarance  and  claim,  Man.  Ex.  389.  on  tho  back 
of  tho  writ.  This  id  a  four-day  rule;  on  the  expiration  of  which, 'the  defendant  or  claim- 
ant, may  obtain  further  time,  upon  a  motion,  of  course,  requiring,  in  the  first  instance,  on- 
ly counsel's  hand;  West,  193. 

§  Pleas  of  this  nature  go  in  denial  or  discharge  of  the  debt,  and  can  only  be  pleaded  by 
the  defendant,  or  those  claiminn;  under  him;  2  Tidd's  Pr.  112  4. 

II  These  pleas  do  not  go  to  tho  discharge  or  denial  of  tho  debt,  but  are  pleaded  to  the 
extent  by  third  persons  w)io  claim  the  goods,  &c.  which  have  been  seised  as  tho  defend- 
ant's, and  which  pleas  go  to  the  property  of  tho  goods,  &c.  seized  under  the  extent;  2Tidd'f 
Pr,  1124, 

(or)  The  usual  pleas  are  non  est  factum^  or  performance,  if  the  debt,  upon  which  the  ex- 
tent has  issued  against  the  (^rown  debtor  bo  upon  a  bond,  Freem.  P.  C.  584.  608;  or  if  it 
be  claimed  on  a  sirnple  contract,  non  indebitatus t  or  ih.it  tho  defendant  is  not  indebted  to 
tbo  Crown,  or  its  debtor,  as  alleged  in  the  inquisition.     Upon  this  latter  plea,  the  defendant 
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{b2)  lAmitaiiomj  ataiuU  of,*.       (c  2)  Setoff. -f 
(d^)  Bankmpicy.t       (c  2)  Solvit  post  diefn. 
Rex  V.Ellis.  E.T.  1814.  Ex.  1  Price,  23. 
This  was  a  scire  facias  on  a  bond  given  to  the  Crown  for  excise  duties^ — 
Plea  of  payment  aner  the  day,  but  before  writ  issued  \ind  acceptance  by  the 
r  520  1    Crown  in  satisfaction.     It  was  urged  that  this  was  a  good  plea  under  the  stat. 
The  plea  of  of  the  4th  of  Anne. 

■oWit  poflC  Sedper  Cur.  This  is  a  bad  plea.  The  duties  were  to  have  been  paid  withia 
filetnaTaB^  the  year,  and  payment  ader  the  end  of  the  year  is  no  satisfactory  answer  to  the 
rwmrds  an  bond.  Taking  into  consideration  all  the  other  parts  of  the  statute,  it  is  clear 
•xtent  in  that  it  does  not  generally  extend  to  the  crown,  but  only  in  particular  instances, 
chief.  {f  2)  Frauds,  statute  of. ^         {g2)  Rdca8e.\\ 

(h  2)  *5«  ta  pleading  several  pleas,  (a) 
[  521    I       (g)  Demurrer's  and  estoppels,  {b)     (/)  Rule  to  reply  or  join  in  demurrer ,(c) 

may  give  in  evidence  any  matter  in  deninl  or  discharge  of  the  debt  on  simple  contract;. 
Freem.  P.  C.  584.  608.  In  pleas  by  a  third  person,  it  is  not  snflicient  for  the  party  pleads 
ingto  traverse  the  title  of  the  Crown  merely,  that  is,  to  say  that  the  Crown  debtor  was  not 
possessed,  or  seised,  at  the  time,  &c.  in  manner  and  form  as  in  the  inquisition  is  alleged; 
bat  he  mast  also  set  oat  a  title  in  himself;  Staundf.  Prerog.  68.  a;  West,  210;  Man.  L.  Ex. 
690.  591.  And  when  the  assignees  of  a  bankrupt  claim  goods  seized  under  an  extent  a> 
gainst  the  bankrupt,  upon  the  ground  that  the  assignment  was  prior  to  the  teste  of  the  ex- 
tonty'if  they  style  theooselves  assignees,  they  m-istset  out  all  the  proceedings  under  the  bank- 
ruptcy; but  it  is  not  necessary  for  them  to  call  themselves  assignees  at  all,  it  being  snffi.- 
cjeot  for  them  to  say  that  they  were  possessed  of  the  goods  at  the  time  of  the  teste  of  tba 
extent,  for  the  property  of  the  goods  draws  to  it  the  possession  in  law;  2  William's  Saund^ 
47.  b.  But  it  is  nevertheless,  usually  advisable  for  the  assignees,  in  such  cases,  to  claim  a* 
atiignees,  end  to  set  out  their  whole  title  through  the  bankruptcy;  for  if  they  were  merely  t» 
■tate  themselves  to  be  possessed  of  the  goods,  &c.  traversing  the  defondaot's  possession, 
and  the  Crown  were  to  take  issue,  as  it  mosi  probably  would  in  that  case,  upon  the  assign- 
ee's possession,  they  most  prove  their  whole  title  through  the  bankruptcy ;  whereas,  if  they 
eet  oat  their  title  through  the  bankruptcy,  it  is  not  probable  that  the  Crown  would  tracers^ 
alT  parte  of  their  title;  West,  211;  Man.  L.  Ex.  597.  698. 

*  This  plea  does  not  affect  the  Crown  on  an  extent  in  chief:  6  Price,  24. 

t.  On  an  extent  tn  chief,  th6  defendant  cannot  plead  a  set  off;  Hughes,  204. 

^  Bftnkrufttcy  ia.no  defence  to  an  extent  in  chief;  2  Tidd's  Pr.  1125. 

$  The  King,  not  being  named  by  the  statute  of  frauds,  is  net  bound  thereby^ 

R  The- Crown  debtor  may  plead  a  release  of  all  executions,  Co.  Lit.  291.  a;  2  B.  &  A. 
S^;  bat  BOt  a  release  of  all  suits;  for  though  such  a  release  from  a  common  person  wonld 
operate  as  a  bar  of  executions,  it  is  otherwise  in  the  case  of  the  King,  in  whose  favour  the 
judges  are  bound  to  award  execution  ex  officio,  without  any  prayer  or  suit;  Co.  Litl.  291. 

a.  2  B.  &  A.  269. 

(a)  The  defendant  or  party  claiming  thejgoods^  &c.  can  plead  but  one  plea  te  the  whole 
inquisition;  the  statute  4  Anne,  c..l6.  s.  7.  which  gives  the  liberty  of  pleading  several  mat- 
ters, being  bolden  not  to  extend  to  vbe  Crown;  West,  210.  21K  212;  Man.  L.  Ex.  598. 
9at  he  may  plead  several  pleas  to  distinct  parts  of  the  inquisition;  or  traverse  as  to  part^ 
^fkd  demur  to  the  residue;  Trem.  P.  C.  582, 

(6)  When  the  inquisition  finds  a  bad  title  for  the  crown,  the  claimant  may  de- 
mur m  law  upon  the  record,  without  traversing;  2  Tidd's  Pr.  1 126.  Mere  de- 
fects of  form  are  not,  however,  a  ground  of  demurrer,  unless  specially  stated 
as  such;  as,  by  4  Anne,  c.  16.  that  act,  and  all  the  statutes  of  jeofails,  are 
made  to  extend  to  all  suits  tor  recovery  of  any  debt  immediately  owing,  or  any 
revenue  belonging  to  the  Crown.  And,  unless  the  party  who  files  the  de- 
murrer is  either  the  original  e.\tendee,  or  a  person  still  remaining  in  the  pos- 
session of  the  property  found  under  the  mquisitfon,  he  must-,  being  an  actor, 
see  36  H.  6.  fo.  40.  pi;  Com.  Dig.  Pleader,  3  II.  13.  set  forth  a  title  in  him- 
self. An  estoppel  does  not  bind  the  King;  1  Co.  Rep,  43;  Hob.  339;  Godb. 
299;  F.N.  B.  142.  A.  143.  B.;  Bro.  Estoppel,  pL  20G;  8  E.  4.  fo.  6;  seo 
ti.  H.  4  ib.  1  L  b.  pi.  15,     And,  even  an  estoppel,  which  would  conclude  the 

§arty  through  whom  the  Crown  claims,  does  not  vitiate  the  title  of  the  Crown, 
►taundf.  Prerog.  64.  a.;  Godb.  391;  though  it  ought  to  be  mutual,  Co.  Litt. 
362.  a.   except  where  they  merely  concern  some  personal  disability;  ibid.  352. 

b.  The  crown,  by  its  prerogative,  may,  it  is  said,  always  take  advantage  of 
tbem;   1  Roll.  Abr.  871;  Trin.  8  Jac,  .     ^ 

(c)  The  defeodant  or  party  pleading  Qannot  rule  the  crown  to  reply..    But, 
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where  the  attorney-general  will  not  reply,  or  demur,  in  a  reasonable  timei  th6 
court  will. order  judgment  to  be  entered  for  the  defendant,  unless  thre  Bttorney^ 
general,  upon  being  attended,  will  either  enter  &  nolle  prosequi,  or  proceed. 

*The  crown,  being  in  the  situation  of  a  defendant,  may  reply  in  abatement 
P.  26  H.  8.  1.  c.  13.  pi.  22;  Bac,  Abr.  Replevin,  (A);  or  in  bar,  or  in  abate- 
ment of  the  traverse,  as  to  part  of  the  goods  claimed,  and  in  bar  as  to  the  resi- 
due; 1  Williams's  Saund.  285.  a.  2  Saund.  210,  ^rc;  2  Roll,  Pari.  25.  E.  0. 
42;  2  Lutw.  1614.  A  replication  in  abatement  is  either  to  the  per-on  of  the 
traverse,  P.  26  H.  8.  fo.  I ;  37  Ass.  pi.  11;  Co.  Lit.  128,  129.  to  the  form  of 
the  traverse,  or  the  action  of  the  traverse;  and  it*  concludes  with  demanding  * 
judgment  of  the  suit.  But  the  crown  cannot,  it  is  conceived,  reply  in  abate- 
ment to  the  person  where  the  traverser  is  the  original  extendee;  Cro.  Jao. 
616;  Palm.  191. 

A  replication  in  bar  is  general  or  special ;  the  former  denying  one  or  more 
of  the  allegations  in  the  plea,  the  latter  confessing  and  avoiding  them,  or  con- 
cludiiig  the  traverse  by  matter  of  estoppel.  The  replication  must  not  b^  itt- 
consistent  in  any  material  point;  Co.  Lit.  304;  a.  Com.  Dig.  Pleader,  F.  IK 
with  the  extent;  Trem.  P.  C.  594;  or  the  inquisition,  Bro.  Travers,  d'  Office, 
pi.  20.  which  it  is  its  office  to  support;  and  a  replication  would  be  a  departure; 
vide  Trem.  P.  C.  594;  2  Williams's  Saund.  84.  n.  (i).  But  it  may  tender  in* 
sues  upon  all  the  facts  composin«r  the  title  made  by  the  party;  P.  14.  E,  4;  fo. 
5,  b.  pi.  4;  Savile,  19.  pi.  47;  Hughes,  67.  102.  And,  though  the  law  was 
formerly  otherwise,  Keilway,  175.  b.  pi.  3;  H.  1 1.  H.  8.  Keilw.  193.  a.  M.  9 
H.  4.  fo.  6.  pi.  20.  it  is  now  usual  for  the  crown  to  take  issue  upon  the  trav- 
-erse  of  the  inquisition,  and  at  the  same  time  to  traverse,  or  confess  and  avoid, 
the  whole,  or  some  material,  9  Price,  366.  Part  of  the  inducement.  On  tfao 
'Other  hand,  where  the  title  of  the  crown  is  derived  through  two  inquisitions, 
4he  party  may  traverse  both;  37  Ass.  218.  pi*  12;  M.  9.  H.  4  fo,  7.  a.;  M. 
8.  H.  4.  fo.  16.  pi.  21 ;  P.  20.  E.  3;  Fitz.  Estoppel,  pi.  187;  FitE.  Traveia, 
pi.  14;  2  Stra.  748.  758.  note  105,  And,  where  the  crown  has  two  distinct 
titles  under  different  inqnisitions,  he  must  do  so;  M.  9.  H.4.  !o.  7,  a.  pi.  20. 

t  After  replication,  the  King,  by  his  prerogative,  may  waive  it,  and  reply 
-de  rtovoy  before  issue  joined,  in  the  same  or  another  term,  2  Roll.  Rep.  41 ;  or 
he  may  waive  his  demurrer  to  the  defendant's  plea,  and  reply  to  issue;  Cro. 
Car.  347;  Vaugh.  65;  Hardr.  455;  PJowd.  322.  a.  So,  if  the  defendant  de- 
mur, the  crown,  instead  of  joining  in  demurrer,  may  traverse,  or  confess  and 
avoid,  the  inducement;  T.  Jon.  9,  10;  Co.  Ent.  402J;  Man.  L.  Ex.  602.  But 
the  defendant  is  not  allowed  to  change  his  plea,  or  waive  it,  and  plead  the  gen- 
<iral  issue,  without  the  consent  of  the  attorney-general;  Cro.  Car  347;  2Rol, 
Rep;  41.  So,  after  issue  joined,  the  King  may  waive  the  issue,  and  demur, 
Staundf.  Prerog.  65;  b.  Plowd.  322.  a.  Hardt  455;  Vaugh.  65;  or  take  an- 
other issue  in  the  same  term,  though  not  in  another  term;  13  Ed.  4.  S- a.; 
Staundf.  Prerog.  65.  b.  Vaugh.  55.  But,  if  the  King  join  issue  upon  a  trav- 
erse of  his  title,  he  cannot,  it  seems,  afterwards  waive  it,  to  traverse  the  title 
of  the  defendant,  Semb.  Vaugh.  64;  1  Mod,  275;  13  Ed.  4.  c.  8.  a.  pi.  1;  at 
least,  this  cannot  be  done  aft^r  the  term  has  expired,  and  the  jury  process  ts 
received;  id,  ibid;  Man.  L.  Ex.  602.  Neither  can  he  waive  the  issue  after 
verdict;  Hardr.  455;  and  see  Com.  Dig.  tit.  Prerog.  D.  85;  West,  213.214; 
Man.  L.  Ex.  602. 

J  An  extent  being  an  execution,  the  proceedings  under  it  do  not  abate  by  the 
death  of  the  extendee;  5  Price,  528;  Manning's  Ex.  Pr   107.  2nd  edit. 

§A8  soon  as  issue  is  joined,  a  venire  Jacias  juratores,  Huges,  145.  200; 
Brown.  P.  C.  487;  Cro.  Jac.  666;  S.  C.  Godb.  286;  S.  C.2Roll.  Rep. 291; 
I  Co.  Rep.  162.  b.;  Palmer;  330;  Mem.  in  Scca.  35;  4.  Leon.  26.  pi.  80;  A, 
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32.  pi. 88;  by  28  Geo.  3.  c.  13;  Bro.  Denizen,  pi.  4.  may  be  awarded  in  any 
county  in  England,  at  the  elcction-of  the  crown,  1  Vent.  17;  1  Sid.  412;  Cro. 
Car  438;  2  Price,  113.  and  its  direction  may  be  afterwards  varied;  ibid.  2 
Keblc,  386;  4  Leon.  32.  pi.  88.  Is.siieson  extents  are,  however,  invariably 
tried  al  Westminster.  The  Crown  cannot  be  compelled  to  go  to  trial.  And 
laches,  not  being  imputable  to  t^c  King,  Co.  Lilt.  57.  b.;  sed  vide  Co.  Lilt. 
1J9.  a- note  (^2G5)  ;  I  Tho.  Co.  Lilt.  74.  there  can  be  no  trial  by  proviso 
where  the  crown  is  a  party;  G  Mod.  245.  247;  2  Leon.  110.  pi.  144;  Plowd. 
i243.  b.  F.  N.  B.  2  U  .  A.  But,  in  cases  ofgreat  delay,  the  court  will  order 
the  property  to  be  restored,  iftho  crown  ofiicer.^i,  after  notice^  show  no  suffi- 
cient cause  against  it;'  3  Aristr.  75:3.  After  the  distringas  is  returned,  the  at- 
torney-general cannot  postpone  the  trial,  Com.  Dig.  Prerog.  D.  85;  other- 
wise than  by  not  entering,  or  by  withdrawing,  the  record.  Where  the  traverser 
resides  more  than  forty  miles  from  town,  he  is  entitled  to  ten  days'  notice  of 
trial,  under  14  Geo.  3.  c,  17.  s.  4.  In  other  cases,  he  seems  to  be,  in  strict- 
ness, entitled  to  six  days'  notice  only;  R.  Jac.  I  App.  He  cannot  himself 
give  notice  to  the  crown;  but,  in  case  of  delay,  he  may  move  the  court  for 
judgment;  Parker,  51 .  Notwithstanding  the  generality  of  the  words  of  West- 
minster, 2.  c.  30.  a  writ  oi^  imi  jjri us  is  not  to  he  granted  where  tho  King  is  a 
party,  or  where  the  matter  touches  the  King's  right,  without  special  warrant 
from  the  King,  or  the  assent  of  his  attorney-general;  2  List.  424;  G  Mo6,241, 

*  The  notice  of  trial  is,  of  course,  always  given  by,  and  cannot  be  given  to, 
the  crown;  Man.  L.  Ex.  G12.  And,  when  the  dcfebdant,  or  claimant,  re- 
sides more  than  forty  miles  from  London,  he  is  entitled  to  ten  days'  notice  of 
trial,  id.  ibid;  in  other  rases,  he  seems  to  be,  in  strictness,  entitled  to  six  days* 
notice  only;  R,  Temp.  51 ;  6  Anstr,  753;  West,  210;  Man.  L.  Ex.  233.  No- 
lice  cf  trial  being  given,  the  record  is  entered,  and  cause  called  on.  And,  at 
the  trial,  the  defendant,  or  claimant,  being  considered  as  a  plaintiff  may  be 
tion.«iuited,  2  Salk  443;  but  the  nonsuit  on  a  traverse  is  peremptory,  9  H.  4. 
7;  4  H.  G.  V2\  p).  9.  at  least  after  issue  jnined;  i^vmh.  M.  7.  H.  7.  fo.  13. 
pi.  19;  Man.  L.  Ex.  581.  G13.  And,  when  the  traverser  oflers  to  demur,  up- 
on evidence  given  for  the  Kincr,  the  counsel  for  the  crown  cannot  be  compelled 
to  join  in  demurrer;  JNIan.  L.  Ex.  GI3.  Tho  court,  in  such  case,  however, 
may  direct  the  jury  to  find  the  j^pecial  matter;  Co.  Lill,  72.  a.;  5  Co.  104; 
Cro.  Eliz.  752;  Hughes,  58;  Man.  L.  Ex.  613,-  Plowd.  4.  8. 

t  In  a  suit  in  equity  again.st  the  Ci:own,  in  which  the  assignees  of  a  bank- 
ruptVho,  but  for  his  bankruptcy,  would  have  been  in  the  same  interest  with 
the  plaintifls,  are  made  defendants,  the  bankrupt  himself  cannot  be  examined 
as  a  witness,  on  behalf  of  the  plaintifls,  although  he  has  released  to  the  as- 
signees, the  Crown  not  being  bound  by  the  statutes  relative  to  bankrupts;  7 
Price,  2. 

J  The  verdict  is  ccnfincd  to  the  i;oints  in  issue,  as  the  jury  have  no  damages 
or  costs,  sec  IMann,  125.  or  any  other  collateral  matter  to  inquire  into.  A 
verdict  upon  an  issue  on  an  extent  may  be  either  general  or  special;  Hughes, 
53.  In  the  latter  case,  it  should  find  the  facts  positively:  iliid.  35.  note  a.  It 
should  not  be  argumentative,  ibid.  112;  nor  should  it;  by  referring  to  evi- 
dence, leave  room  to  susj)ect  that  the  jury  are  not  tally  satisfied  with  the  con- 
clusion to  which  such  evidence  would  lead.  A  verdict  cures  the  omission  of 
any  fact,  or  qual.ficatio'.j  of  facti*,  without  proof  of  which,  at  the  trial,  the  jury 
could  not  have  decided  in  favour  of  the  successful  party;  Cro.  Car.  497;  Ld. 
Raym,  634;  3  T.  R.  147;  1  Wms,  Saund.  228.  n.  1;  Com.  Dig.  Pleader, 
C.87. 

^  The  posted  being  returned,  a  rule  for  judgment  is  given  This  is  a  four- 
day  rule,  where  there  arc  ro  many  dayj?  between  the  trial  and  the  end  of  the 
term,  otherwise  the  rule  is  for  the  last  day  of  the  term;  R.  Jac.  2.  Before 
the  expiration  of  the  rule,  the  unsuccessful  party  may  move  in  arrest  of  judg- 
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ment,  9  H.  4.  fo.  7.  pi.  20;  Brown,  P.  C.  5 11.  516;  or  for  judgment,  non  ob- 
stante verediclo.  Where  the  trial  is  in  vacation,  the  motion  [must  bo  made 
within  the  first  four  days  of  the  following  term.  Facts  which  might  have  been 
put  in  issue,  or  which  might  have  been  proved  under  the  issues  taken,  cannot  be 
alleged  in  arrest  of  judgment  even  by  the  Crown;  P.  7.  II.  4.  fo.  41.  pi.  5:  So, 
on  the  other  hand,  facts  not  appearing  on  the  record  cannot  be  used  in  oppo« 
sition  to  a  motion  in  arrest  of  judgment,  which  is  necessarily  founded  upon 
objections  apparent  on  the  record;  5  Price,  417.  An  audita  querela  does  not 
lie  against  the  King,  Noy.  26.  to  whom  neither  fraud  nor  trespass  can -be  im- 
puted. Where  the  result  of  the  trial  has  been  in  favour  of  the  Crown,  any 
fact  arising  afterwards,  which,  in  a  suit  between  subject  and  subject,  would  en- 
title the  parly  to  relief  by  and'Ua  querela  may  bo  pleaded  af\er  verdict;  M.  35. 
H.  6.  fo.  I.  pi.  1;  M.  11.  H.  7.  fo.  10.  pi.  32;  M.  21.  Ab.  7.  fo.  33.  pi.  29; 
Wightw.  7.  In  proceedings  by  the  Crown,  the  proper  time  for  pleading  a 
pardon,  release,  Sfc,  sfter  verdict  appears  to  be  when  execution  is  awarded, 
as  until  then  the  defendant,  after  a  <rencral  verdict,  has  no  day  in  court,  M. 
34.  H.  6.  fo.  3.  pi.  7;  34  H.  6.  fo.  50.  pi.  18;  33  II.  6.  1;  11  H.  7.  10.  a; 
Noy.  26;  2  Bulstr.  3i5;  Jenk.  129.,  after  execution  issued,  the  plea  comes 
too  late,  and  the  party  can  only  petition,  2  liulstr.  32 1;  but,  in  cases  where 
the  execution  for  the  Crown  is  anticipated  by  an  immediate  extent,  the  proper 
lime  for  putting  in  such  a  plea  seems  to  be  in  arrest  of  judgment;  semb.  21  H. 
7.  33.  b.  Affcer  a  special  verdict,  continuances  ad  audiendum  judicium  are 
entered,  Hardres.  191 ;  and  any  thing  which  can  be  alleged  in  arrest  of  jadg* 
ment,  ought  to  be  pleaded  on  the  continuance  day,  or  day  in  bank. 

*  Motions  for  new  trials  must  be  made  in  like  manner  within  the  first  four 
days.  Anew  trial,  Tidd.  Bth  edit.  935;  will  not  by  granted,  on  the  ground 
that  an  indictment  has  been  found  against  the  material  witness;  2  Price,  3; 
Tidd.  8th  Edit.  938;  1  Bing.  339;  nor  will  the  Court  defer  giving  judgment 
till  the  event  of  the  trial  be  known;  and  it  was  said  that  a  conviction  for  per- 
jury could  not  be  received  in  answer  to  a  verdict;  per  Thomas,  C.  B.  ib. ; 
Cox,  16.  An  aflidavit  by  one  of  the  jury,  that  the  verdict  was  erroneously 
taken  by  the  officer  of  the  court,  caiuiot  bo  received,  I  Price,  1;  nor  can  any 
lacts  be  brought  forward  which  might  have  boon  used  at  Nisi  Prius,  ib.  143; 
but  if  a  jury  find  a  verdict  involving  a  miscalculation  of  figures,  a  new  trial 
will  be  granted;  I  Price,  3G9.  So,  where  imj»ortant  rights  are  dependent  on 
the  verdict,  and  the  judge  -expressed  an  opinion  contrary  thereto  at  the  trial, 
although  he  concludes  his  report  with  stating  that  he  is  not  dissatisfied  with 
the  verdict  as  it  stands,  ibid.  278;  the  court  will  order  a  new  trial  under  pe-i 
culiar  circumstances,  where  a  verdict  has  been  taken  in  the  absence  of  the 
party  and  his  solicitor;  ibid.  201.  If  no  cause  be  shown  on  the  peremtory 
paper  day,  the  rule  for  a  new  trial  will  be  miuie  absolute;  3  Pri.  312. 

Where  the  finding  of  the  jury  is  irnperfect,  so  that  no  certain  conclusion 
can  be  drawn  from  it,  a  vmire  facias  dc  novo,  Tidd'.s  Prac.  8lh  Edit.  925.  928. 
953;  see  1  Wils.  53;  2  Stra.  1 1»5.  wdl  be  awarded  to  re-try  the  issue.  But  if 
some  part  of  the  issue  or  issues  be  found  with  convenient  certainty,  those  points 
which  are  omitted  or  imperftictly  found,  may  be  applied  by  a  writ  of  inquiry, 
without  destroying  tiie  eiibct  of  that  which  was  well  found  by  the  first  jury,  as 
it  would  be  by  awarding  a  vmirc  facuts  dt:  novo.  In  the  other  courts,  this  can 
only  be  done  where  the  defect  is  merely  in  some  collateral  point,  which  the 
party  could  not  falsifv  in  an  attaint.  But  as  no  attaint  lies  in  this  court,  Cott. 
Abr.  50  E.  3.  83;  29  E.  3.  27;  Rol,  Pari.  21  E.  3.  27;  3  Vin.  Abr.  348.  C: 
F.  N.  B.  107;  Dyer,  250;  4  Leon.  5G.  pi.  121;  Moore,  17.  pl.60;  at  least, 
where  the  King  is  a  party  to  the  suit,  it  would  seem  that  wherever  there  is  any 
thing  in  the  first  verdict  which  can  be  retained,  the  Court  may  supply  all  oth- 
er defects  by  awarding  a  writ  of  inquiry  instead  of  venire  facias  de  nnvo',  P. 
44  E,  37.  pi.  3;  4  Leon.  245.  pi.  387;  Godbolt,  207.  pi.  294;  2  Salk.  469; 
3  Bro.  &  B.  297. 
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*  li  the  King  proceed  either  upon  verdict  or  nonsuit,  the  judgment  (which 
need  not  hoivever  be  drawn,  unless  error  be  brought,  as  the  King  is  already 
in  possession  under  the  extent)  is,  that'the  subject  take  nothing  by  his  tra- 
verse; 2  Man.  618.  A  peculiar  prerogative  of  the  King  may  here  be  notic- 
ed, namely,  that  if  in  any  suit  between  subject  and  subject  a  clear  title  in  the 
King  appear  (that  is,  it  seems,  be  admitted  between  the  parties,  Bro.  Ab.  Pre- 
rog.  pi.  16;)  the  Court  may  ex  officio,  Jenk.  303.  pi,  17.  give  judgment  for  him 
on  such  title,  though  the  Crown  were  not  a  party  to  the  suit;  Jenk.  25.  pi.  47; 
219  pi.  65;  F.  N.  B.  38;  Cro.  Car.  390;  Plowd.  243;  5  Bac.  Ab.  370;  2  B. 
Sf  A.  269,  2T0.  arg.  And  the  Crown  may  interpose  to  take  an  issue  for  the 
purpose  of  eliciting  a  title;  Cro.  Car.  689;  Hob.  126;  1  Anderson,  53.  pi. 
131.  Nor  will  chancery  decree  against  the  Crown  on  a  title  apparent  on  the 
record,  though  not  insisted  on  at  the  hearing,  3  Ves.  4'i4.  in  admiralty,  3 
Price,  R,  97.  But  if  only  a  presumption  ot  title  appear  for  the  Crown,  the 
Court  will  in  some  cases  proceed  to  give  judgment  in  the  action,  but  will  sus- 
pend execution  until  the  party  has  interpleaded  with  the  King;  T.  29  £.  I; 
memoranda  in  Scaccario,  42.  43« 

The  judgment  against  the  King  usually  concludes  with  a  salvo  jure  regis  ; 
the  effect  of  which  is  to  prevent  the  King's  being  concluded,  with  respect  to 
any  title  which  is  not  expressed  in  the  pleadings;  Hit.  9.  £.  4.  fo.  51 .  pi.  14; 
F.  N.  B.35;  P.  Hardr.  128;  and  see  M.  2  Ed.  2;  Fitx.  tit.  Voucher,  208; 
P.  20  Ed.  3;  Fitz.  tit.  Droit;   15  Man.  L.  Ex,  6J9* 

"f  When  the  defendant  or  claimant  obtains  judgment  on  the  extent,  the 
judgment  is,  that  the  King's  hands  be  amoved  from  the  possession  of  the  goods 
4rc.  and  that  the  defendant  or  claimant  be  restored  to  the  possession  thereof; 
West.  217;  Man.  L.  Ex  613;  App.  xlii.  s.  22;  and  on  such  judgment  being  en- 
tered, the  legal  possession  is  transferred  immediately  by  operation  of  law  from 
the  king  to  the  party,  who  may  put  himself  into  actual  possession  without  fur* 
ther  process,  3.  Salk.  145;  or  sue  out  a  writ  of  amoveas  manuSy  if  necessary, 
t^  amove  the  King's  hands;  West.  217;  Man.  L.  Ex.  6iJ0.  On  this  writ  the 
sheriff  must  forthwith  restore  the  whole  of  the  properly  seized  to  the  defendant 
or  claimant,  and  has  no  right  to  deduct  any  thing  for  fees  or  poundage,  or  ex- 
pences  of  any  kind;  the  sheriff  being  enthlcd  to  his  fees,  when  he  is  entitled  to 
them  at  "all,  not  from  the  defendant  or  claimant,  but  from  the  Crown  cr  prose- 
cutor of  the  extent;  West.  217,  236. 

t  With  regard  to  costs,  it  is  a  general  rule,  that  the  King,  or  any  person  su- 
ing to  his  use,  stal.  24  H.  8.  c.  8.  shall  neither  pay  or  receive  them;  for,  be- 
sides that,  he  is  not  included  under  the  general  words  of  the  statutes,  which 
give  costs,  as  it  is  his  prerogative  not  to  pay  them  to  a  subject,  so  it  is  beneath 
his  dignitv  to  receive  them;  see  Blac.  Com.  400;  Cowp.  367;  1  Anstr.  70; 
7T.  JR.  367;  Hullockon  Costs,  21;  West,  227:  Man.  L.  Ex.  5612.  But 
there  are  some  exceptions  to  this  rule  created  by  difl'erent  statutes:  thus,  by 
the  Stat.  33  H.  8.  c.  39.  s.  54.  "  the  King  in  all  suits  upon  any  obligations  or 
specialties  made  to  himself,  or  any  to  his  use,  shall  have  and  recover  his  just 
debts,  costs,  and  damages,  as  other  common  persons  use  to  do,  in  suits  and 
pursuits  for  their  debts."  When  lands  are  sold  by  virtue  of  the  stat.  25  Geo. 
3,  c.  35.  the  monies  produced  by  the  sale  are  directed  to  be  paid,  account^ 
for,  and  applied,  towards  discharge  of  the  debt  due  to  the  Crown,  and  of  all 
costs  and  expences  which  shall  be  incurred  by  th^  Crown,  in  enforcing  the 
payment  of  such  debt  in  such  manner  as  the  Court  of  Exchequer  shall 
order  and  appoint.  And  by  the  stat.  43.  Geo.  3  o,  99.  s.  41.  costs  may  be 
levied  against  collectors  of  taxes  in  certain  cases;  3  Price,  280.  But  costs 
are  not  recoverable  on  the  stat.  25  Geo.  3.  c.  35.  even  in  the  case  of  an 
immediate  extent  in  chief,  when  goods  and  lands  are. seized^  the  goods  alone 
being  more  than  sufficient  to  pay  the  debt  levied,  this  statute  being  holden  to 
give  the  Crown  a  right  to  costs  in  cases  only  when  it  is  necessary  to  resort  to 
a  sale  of  the  lands;  ib.  40. 
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(r)  Execution*      (»)  JBrror.t  [  526  ] 

(/)  Jh  to  a  restitution  of  property. t  where  the 

Rex,  in  aid  of  Cooke,  v.  Edwards.  T.  T.  1815.  Ex.  1  Price,  448.  ^^'^  " 

In  this  case  the  Court  held  that,  if  a  greater  sum  than  is  actually  3ue,  and  debi*«rtn 
costs,   have  been  levied  under  an  extent  in  aid  out  of  personal  efl^ects,  they  dades 
would  in  all  cases  on  motion  order  the  surplus  and  costs  of  the  proceedings  cost*  as 
which  have  been  so  levied  to  be  refunded  to  the  defendant,  together  with  the  poundage, 
costs  of  such  an  application.  ^^^®"  "®"® 

12/^.    Venditioni  exponas.%  J^°  P*^***® 

,  will  order  ' 

*  It  rarely  happens  that  any  process  of  execution  actually  issues,  either  for  reatuatioD. 

the  Crown  or  the  subject;  the  former  being  in  general  already  in  possession 
of  the  property,  and  the  latter  bein;^  at  liberty  to  enter  merely  by  virtue  of 
the  award  of  an  amoveas  manus,  which  has  been  fully  considered.  The  award 
is  of  itself  a  transfer  of  posses.^ion  in  point  of  law,  and  is  necessary  to  divest 
the  interest  acquired  by  the  King  under  the  ofBce,  as,  without  it,  the  sub- 
ject has  no  legal  possessory  riglit,  and  cannot  sue  trespassers,  &c. ;  Staundf. 
Prerog.  78.  a;  1  Roll.  Abr.  7;38;  Plowd.  51G,  559;  Ilardr.  422.  The  party 
is  also  entitled  to  restitution  of  his  property,  without  deductions  of  poundage  or 
expences;  West,  217. 

t  By  several  statutes,  31  Ed.  3.  c.  12;  31  Ed.  c.  1;  s.  I;  16  Car.  2.  s.  2. 
and  3.  a  writ  of  error  lies  on  a  judgment  on  an  extent,  &c.  in  the  Exchequer 
Chamber.  It  seems,  however,  that  the  consent  of  the  Attorncv-General  is 
previously  necessary;  M.  24.  E.  3.  1.  35.  pi.  43;  F.  N.  B.  21  H  a;  Saville, 
131.pl.  203;  2  Leon.  *191.  pi.  211;  cited  2Mann.  G21;  but  such  consent 
will  not  be  withheld,  if  any  point  really  arguable  can  be  raised,  1  Price,  209; 
after  the  determination  of  the  writ  of  error  in  the  Exchequer  Chamber,  the 
case  may  be  taken  into  the  House  of  Lords;  2  Brown,  P.  C.  375.  A  scire 
facias  is  unnecessary,  on  a  writ  of  error  against  the  King;  F.  N.  B.  21 ;  H. 
Sav.  10.  pi.  26.  The  writ  does  not  preclude  the  subject  from  taking  posses- 
sion on  his  judgment  o^ amoveas  manus;  2  Mann,  496.  621 ;  and  where  a  judg- 
ment for  the  King  is  reversed,  the  subject  is  entitled  to  bo  restored  to  his  pro- 
perty and  all  intermediate  issues,  see  the  cases,  See. Ibid.  6i4;  though  he  is, 
it  seems,  driven  to  his  petition  for  monies  actually  paid  over  and  received  into 
the  King's  hands. 

J  Where  a  rule  for  setting  aside  an  extent  has  been  made  absolute,  the' 
property  is  restored  by  the  shcriiF  to  the  extendee.  But  if  any  real' estate, 
chattels  real,  or  chosos  in  action,  have  been  found  under  the  inquisition  upon 
the  extent,  and  the  inquisition  hns  been  returned,  it  appears  to  be  necessary  to 
sue  out  an  amoveas  munuSy  see  M.  7.  E.  4.  fo.  16.  pi.  12.  and  observations 
thereon  in  Bro.  Supersedeas^  pi.  33;  or  a  supersedeaSy  containing  a  clause  of 
a  motion,  or  to  enter  an  award  of  such  process  on  the  roll;  1  Boll.  Abr.  738; 
otherwise  not  only  the  rii;lit  of  possession,  but  for  all  legal  purposes  the  actual 
possession,  remains  exclusively  in  the  King,  and  the  extendee  can  neither  sue 
his  debtors,  nor  maintain  even  a  possessory  action  in  respect  of  his  lands,  be- 
ing a  mere  intruder,  M.  2  II.  fo.  7.  pi.  29;  Plowd,  546,  559;  Hardres,  422. 
and  trespasser.  Where  the  first  inquisition  is  itself  insufficient  to  entitle  the 
King,  an  ainoveas  manus  cannot  be  absolutely  necessary;  M.  7.  E.  4.  fo.  17. 
b;  but  it  is  far  from  being  desirable  that  the  extendee  should  be  perpetually 
liable  to  be  called  upon  to  invalidate  the  title  found  for  the  Crown,  under  the 
general  issue  pleaded  in  action  brought  against  any  persons  who,  at  the  time 
of  taking  of  the  second  inquisition,-  were  found  to  be  indebted  to  him,  or 
who,  since  the  extent  was  returned,  have  committed  any  trespass  upon  the 
lands;  nor,  is  it  conceived,  could  a  purchaser  be  compelled  to  take  a  title  so 
circumstanced. 

^  The  sheriffbring  restrained  from  selling  by  the  inhibitory  clause  inserted 
in  the  writ  of  extent,  it  becomes  necessary  to  sue  out  a  writ  of  rcnd/Ziom  eacpo- 
fuUy  Brown,  P.  C.  436;  Tidd's  App.  6.  22.  to  authorise  a  sale  upon  a  non-ap- 
pearance of  an  adverse  claimant;  under  special  circumstances^  a  sale  will  Ua 
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The  defend  1.  Rex  v.  Mares.   II.  T.  1816.  Ex.  2  Price,  151. 

.an*  ia  enti        p^^  c?«r.     No  motion  need  be  made  in  Court,  to  authorise  the  issuing  of  the 
tee  'f  the    ^^^^^  of  venditioni  exponas  \  but  the  defendant  is  entitled  to  notice  of  the  inten- 
intended      <led  sale. 
eale.  2.  Rex  v.  Jones.  M.  T.  1814.  Ex  1  Price,  205. 

t527  I  After  a  sale,  under  a  renditioni  exponas y  of  floods  seised  under  an  extent,  the 
e  whole  sheriff  entered  the  produce  of  the  sale,  and  that  he  had  retained  so  much  for 
sum  levied  ^jg  extra  expences  and  his  usual  poundage.  Per  Cur.  The  common  and 
"  d***ft  proper  return  to  be  made  by  the  sherifFis  the  amount  of  the  money  in  his  hands; 
dedoction  ^^  which  the  Court  orders  him  to  pay  it  over,  deducting  poundage;  and  if  he 
of  pound  has  any  further  claim  he  must  come  with  an  application  for  its  allowance, 
age,  is  paid  over  to  the  prosecutor.      Any  extra  nllovvance  must  be  moved  for  in  open  court 

3.  Rexv.  Mainwaring.  E.  T.  1817.  Ex  2  Price,  6,  7.     S.  P.  Gardner,  v. 
If  the  appli  Fereday.  Ex.  4  id.  131. 

entionap         rp|^^  sherifTclaimed  an  extra  allowance  in  the  case  of  an  extent.     An  appli- 
able  a  rule  ^^^'^'^  ^^^  been  made  to  the  Court  for  an  order  to  show  cause  why  it  should 
if  granted    ^^^t  be  referred  to  the  Deputy  Remembrancer  to  ascertain  whether  it  should 
calling  up    be  paid.     The  Court  now  made  it  absolute. 
on  the  prosecutor  to  show  -causae  why  it  should  not  be  allowed. 

Where  the  4.  Rkx  v.  (uac  kkm  eli.  11.  T.  1704.  Ex.  2  Anst.  412. 

"'*^"k/'*'"      The  sheriff,  besides  his  pmindnge^  char£r<'d  five  per  cent,  for  an  auctioneer 

?!..»  r  F^^to  sell  the  malt  taken  undt-r  this  extent.     The  Court  disallowed  the  charge, 
cent.  lor  ~     i-»  t-»  r^  -»^      r^  i-n  •        /-.-rv^. 

an  auction  ^-   1^^^'j  i"^  aid  of  ]5rsii,  v.  C  kii'PS.  Ex.  3  Price,  60b. 

eer  to  sell        The  Court  in  this  case,  on  the  application  ol'tlie  claiainnts,  by  a  rule  to  show 

malt  taken  cause,  ordered  a  vend"*  e:i^p(nias  to  issue  before  the  due  tima  arrived  for  selling 
under  an  ex  ' 

Co^'rt^d^  directed  pending;  the  suit.  Whore  there  arc  nut  six  days  remaining  in  the 
allowed  the  ^^^"'^  without  countinjr  Sunday,  the  rule  must  be  <riven  for  the  seal-day  after 
charge,  term;  R.  T.  J  Jac.  '2;  2  Fowler,  4.  14  2.  *i  Ed.  Where  goods  seized  under 
an  extent  had  been  kept  by  the  sherilF's  officer  on  the  premises,  pending  a  re- 
ference of  the  prosecutor's  cluim,  durini;  which  period  rent  accrued  due,  the 
Court  refused  to  interfere  on.  behalf  of  the  landlord,  to  order  the  rent  to  be 
paid  out  of  the  produce  of  the  sale,  sayinir  that  he  might  bring  an  action  for 
use  and  occupation  against  the  tenant,  or  aijainst  the  ofiicer;  6  Price,  19. 
The  statute  ry6.  G.  3.  c  oO.  althouorh  passed  for  the  purpose  of  general  good 
and  public  benefit  in  promotion  oft/ood  husbandry,  docs  not  extend  to  bind 
the  Crown;  therefore,  sale  of  goods,  seized  under  prerosjative  process,  are  not 
within  it,  and  the  sheriff  must  sell  uncondirionallv.  Nor  can  the  sheriff  sell 
crops  as  subject  to  tithe;  he  must  sell  wltiiout  any  qualification;  6  Price,  94. 
If  the  shcrilfreturii  that  ho  has  sol  1  the  growing  crops,  subject  to  a  condition 
that  the  same  shall  be  used  and  expended  according  to  a  certain  covenant  *or 
indenture,  &c.  the  Court  will  grant  an  attaf^hnient  against  him,  6  Price,  94. 
the  Crown  not  being  within  0(j  Geo.  S.  c:  oO;  so,  if  ho  return  that  he  has  sold 
the  crop,  *'  subject  to  the  tithe  to  be  tnkt>n  thcrcn[)on  by  the  tithe-owner,"  Che 
sherilf  having  no  right  to  clog  the  sab*  with  any  such  condition;  6  Price,  94. 
The  vcndilioni  exponas  requires  the  sheritf  to  sell  the  goods  at  the  best  price  he 
.  can,  and  at  least  for  the  price  at  which  they  were  appraised,  and  to  have  the 
proceeds  before  the  barons,  to  be  paid  to  them  to  the  use  of  the  Crown;  Brown, 
P.  C,  18G;  T.  19.  E.  I.  ^^ern.  in  S.^icc.  10;  '2  T.d,  Raym.  1075;  Cowp.  406; 
C.  D.  Execution,  c.  7.  If  the  shcrifi*  cannot  sell  the  goods  at  the  appraised 
value,  he  makes  a  return  to  that  ellect,  upon  which  another  venditioni  expanoB 
issues  to  sell  at  the  best  price,  without  reference  to  the  appraisement;  Brown, 
i*.  E,  486.  Formerly,  no  vindilioni  c.rponns  could  issue  without  a  motion  in 
Court;  Bunb.  43.  pi.  7*2;  15  Car.  1;  West, '210.  *  It  is  now  otherwise;  but  the 
mischiefs  arising  from  the  relaxation  of  the  rule  have,  with  respect  to  the  ex- 
tents in  aid,  been  elleclually  remedied  by  the  late  statute;  57  G.  3  .c.  119.  In 
other  cases,  though  the  extendee  is,  by  the  modern  practice,  laid  at  the  discre- 
tion of  tho  officers  of  the  Court  and  the  sherifi',  who  may,  it  seems,  if  they 
please,  sell  goods  to  ten  times  the  amount,  it  is  not  usual  to  prevent  this  abmo 
by  indorsing  the  real  debt  to  the  writ. 


EXTENTS.— Poundage .  349 


'O 


the  goods  of  a  bankrupt  seised  under  an  extent,  on  an  affidavit  that  it  would   [  528  ] 

benefit  the  bankrupt's  estate,  because  the  price  is  expected  to  fall,  ^c;  the  In  acai^ 

sberifiTto  pay  the  prosecutor's  demand  into  the  hands  of  the  Deputy  Remem-^'*^'* 

brancer,  to  the  credit  of  the  cause,  and  the  remainder  to  the  assignees;  thede-|**J*  •.' * 

fendants  (the  claimants)  paying  into  Court  100/.  beyond  the  amount  of  the  y "j^ '^n'^ 

debt  claimed  by  the  prosecutor.  which  w«r« 

ISih.  Poundage,  then  at  a 

1 .  In  general,*        52,  By  whom  and  oiU  of  what  payabh,  high  piioa 

^ had  been 

♦At  common  law,  poundage  was  not  due  on  an  extent.  But  it  is  enacted,  by  c^^  ofdar 
the  3  G.  1 .  c.   15.  s.  3.  that  '^  All  sheriffs  who  shall  levy  any  debts,  duties,  or  ed  a  tale* 
sums  of  money  whatsover,  except  post  fines  due,  or  thereafter  to  become  due  and  diraat 
to  the  King's  Majesty,  his  heirs   or  successors,   by  process  to  them  directed,  ed  the  pro 


upon  the  summons  of  the  pipe  or  green  wax,  or  by  levari  facias ^  out  of  the  Court  ceed«,  to 
of  Exchequer,  shall,  from  time  to  time,  for  their  care,  pains,  and  charges,  and  Jlf* ^^0™* 
for  their  encouragement  therein,  have  an  allowance  upon  their  accouuts,  of^^^^^^ 


twelve  pence  out  of  every  twenty^shillings,'for|any  sum  not  exceeding  one  bun- 4einaiid,  to 
dred  pounds,  so  by  them  levied  or  collected;  and  the  sum  of  sixpence  only  for  be  paid  to 
4BVcry  twenty  shillings,  over  and  above  the  first  one  hundred  pounds;  and  for*l>«  depnty 
all  debts,  duties^  and  sums  of  money,  except  post  fines,  due  or  to  become  ^'^^  ^17*^^1  J* 
to  his  Majesty,  his  heirs  and  successors,  by  process  on  fieri  facias  and  6^~  remainder 
tent,  issuing  out  of  any  of  the  offices  of  the  Court  of  Exchequer,  the  sum  of  te  the  claim 
one  shilling  and  sixpence  out  of  every  twenty  shillings,  for  any  sum  not  esp-^ntf. 
ceeding  one  hundred  pounds  so  by  them  levied  or  collected;  and  the  envsk  of 
twelve  pence  only  for  every  twenty  shillings  over  and  above  the  first  one  hun- 
dred pounds;  provided  always,  such  sheriff  shall  duly  answer  the  same  upon 
this  account,  by  the  general  settling  ef  such  term,  in  which  he  ought  to  be  dis- 
missed the  Court,  or  in  such  time  to  which  he  shall  have  a  day  granted,  to  fi- 
jaish  his  said  accounts,  by  warrants  signed  by  the  Lord  Chief  Justice,  or  one 
of  the  barons  of  the  coif  of  the  said  court  for  the  time  being,  and  not  other* 
wise."     And  by  sect.   13.      "  For  preventing  of  oppressions  and  injuries, 
which  may  happen  to  his  Majesty's  subjects,  by  the  abusejof  sheriffs,  bailiffs, 
jBUid  others,  employed  in  levying  and  collecting  any  debts,  duties,  or  sums  of 
jDoney,  due,  or  thereafter  to  become  due,  to  his  Majesty,  his  heirs,  pr  succea* 
sors,  by  process  of  the  Court  of  Exchequer,"  it  is  enacted,  that  "  No  sheriff, 
under-sheriff,  bailiff  or  other  person  employed  in  levying  or  collecting  any  ofjthe 
said  debts,  duties,  or  sums  of  money,  shall  take  ask,  or  receive  any  feQ,  gra- 
tuity, or  reward  whatsoever,  of  the  person  or  persons  liable  to  pay  the  sai4 
debts,  duties,  or  sun^s  of  money,  or  of  any  other  person,  for  or  upon  pretence 
of  such  levying  or  collecting,  except  the  sum  of  fourpence  only  for  an  acquit- 
tance of  such  sum  as  shall  be  so  levied  or  collected;  which  acquittance  such 
officer  is  thereby  required  to  give  and  deliver  to  the  person  upon  or  from  whom 
auchdebt  shall  be  levied,  collected,  or  received;  and  the  bailiff  or  other  per- 
aon,  receiving  such  debt  or  sum  of  money,  shall,  from  time  to  time,  answer  and 
account  for  the  same  to  the  sheriff  or  his  deputy,  and  may  require  an  acquit* 
tance  also  from  such  sheriff  or  his  deputy  for  such  sum,  who  are  hereby   re- 

3 aired  to  give  the  same Vithout  any  fee  or  reward;  and  of  and  from  such 
ebts  or  sums  of  money  so  levied,  collected,  or  received,  as  aforesaid,  the 
jHiid  sheriffs,  and  every  of  them,  shall  effectually  discharge  the  said  debtors 
and  persons  respectively,  by  telling  and  answering  the  same  to  his  Majesty, 
his  heirs,  and  successors,  upon  their  respective  accounts,  in  the  Exchequer. 
And  in  case  any  sheriff,  under-sheriff,  or  deputy  sheriff,  shall  nichil^  or  not  du- 
ly answer  to  the  Crown  any  debt  or  sum  of  money  so  levied,  collected,  or  re- 
ceived, such  sheriff,  under-sheriff,  or  deputy-sheriff,  for  every  such  offence, 
ehall  forfeit  treisle  damages  to  the  party  aggrieved,  and  double  the  sum  so  nin 
<:W/crf,  or  not  duly  answered,  as  aforesaid;  which  said  damages  and  penalty 
shall  be  ordered,  decreed,  and  given  to  the  person  aggrieved,  by#the  Court  of 
^chequer,  upon  complaint  and  proof  of  such  abuse  as  aforesaid,  made  and 
exhibited  before  the  Barons  of  the  said  Court,  in  such  short  and  summary 

you  IX  44 


380         '  EXTENT.— J»  Chkf—FWul  Degree 

[  fi2S  }  I.  Rex  v.  Deane.  ;M.  T.  1794.  Ex.  2  Anst.  369, 

If  the  debt  The  defendant,  receiver-general  of  the  land-tax,  having  become  indebted  to 
be  eecnriHl  jIj^  Crown  in  a  large  sum,  an  extent  issued  against  him  on  his  bond  to  the 
by  a  penal  ^rown;  upon  which  the  sheriff  levied  the  said  debt  with  his  own  poundage,  and 
aje  mTy  be^W  the  costs,  and  also  an  allowance  made  to  him  by  the  Deputy  Remembran- 
levied  m  cer  for  his  trouble  over  and  above  his  poundage.  A  motion  was  made  to 
addition  to  confirm  the  report,  exceptions  were  taken  to  it,  and  contended  that  these  al- 
tlie  debt»  BO  lowances  ought  not  to  be  made,  but  that  the  debt  alone  should  be  levied  by 
that  the  la  ^j^^  extent. 

2ce^°t^he  Sedpen  Cur,  Where  there  is  a  fixed  and  limited  debt  to  the  Crown,  no- 
penalty.*  thing  beyond  that  debt  can  be  levied;  but  here  by  the  contract  of  the  par- 
ties, an  ulterior  fund  is  created  by  the  penalty  of  the  bond,  out  of  which 
all  costs,  poundage,  and  other  expences  are  to  be  taken.  By  creating  thai 
wlteridik  fund^  the  Crown  has  enthled  itself  to  a  complete  indemnity;  and  there- 
fere  the  cases  cited^  where  no  such  fund  existed,  do  not  apply.  The  report 
was  confirmed. 


way  andinethod  as  to  them  shall  seem  meet;  and  in  case  any  sheriiT,  under- 
i^eriff,  deputy-sheriff,  baiHff,  or  other  person  shall  proceed  to  demand ,  take, 
or  receive  any  sum  or  sums  of  money  whatsoever,  be  the  same  more  or  le80 
of  any  person  whatsoever  from  whom  any  debt  or  sura  of  money  is  or  shall  be 
due  and  payable  to  the  Crown,  by  process  out  of  the  Court  of  Exchequer,  for  i» 
.respect,  or  upon  pretence  of  executing  the  said  process,^or  for,  or  in|respecly 
or  upon  pretence  of  fees  due  to  them,  or  any  of  them,  for  collecting  or  receiv- 
ing the  same,  contrary  to  the  true  intent  and  meaning  of  this  act;  or  if  any  of 
tke  ofiicers,  or  persons  aforesaid,  shall  demaitd,  lake,  and  receive  any  sifra  or 
sums  of  money  whatsoever,  for  not  levying,  or  forbearing  to  levy,  any  debts, 
duties,  or  sums  of  money  due  to  his  Majesty,  his  heirs,  and  successors,  and 
written  out  to  them,  or  any  otthem,  by  the  process  aforesaid;  in  all  and  every 
such  case,  every  person  so  offending,  and  being  thereof  lawfklly  convicted, 
shall  be  adjudged,  deemed,  and  taken  to  be  guilty  of  extortion,  injustice,  and 
oppression ;  and  all  and  every  such^  person  and  persons,  being  thereof  law^ 
fuly  convicted,  shall  forfeit  for  every  such  offence  treble  damages  and  costs 
to  the  part^  aggrieved,  and  double  the  sum  so  ejEtorted.  All  which  damages 
and  penalties  shall  be  ordered,  decreed^  and  given  by  the  Barons  of  the  Court 
of  £xchequer,  upon  complaint  and  proof  of  such  extortion,  made  and  ezhibi* 
ted  before  them,  in  such  short  and  su-mmary  way  and  method  as  to  them  shal( 
seem  meet  as  aforesaid;  provided  such  conviction  be  had  and  made  within 
two  years  aHersuch  offence  committed,  and  not  otherwise."  Provided  by  sec. 
14.  '^  that  nothing  in  this  act  contained  shall  be  construed  to.depciiEe  any  she-^ 
riffof  such  poundage,  or  allowance  as  is  allowed  or  given  tothem  by  virtue  of  this 
act;  or  of  such  poundage,  allowance,  or  reward,  at^  may  hereafler  be  made,  al- 
lowed, and  given  to  them,  or  any  of  them,  by  warrant  or  order  from  the  Lord 
High  Treasurer,  or  Commissioners  of  the  Treasury,  Chancellor  of  the  Kt- 
ehequer,  or  Barons  of  the  Court  of  Exchequer  for  the  time  being,  for  in  res- 
pect of  any  extraordinary  service  to  the  Crown  that  may  happen  to  be  per- 
formed by  thom,  or  any  of  them;  but  that  the  said  ^sheriffs  shall  and  may  enjoy 
the  full  benefit  and  advantage  of  such  poundage,  allowance,  and  reward,  with- 
out any  impeachment  or  molestation  whatsoever,  any  thing-in  this  act  contain- 
ed to  the  contrary  thereof  in  anywise  notwithstanding." 

*  And  wherever  the  Cro^i^n  is  entitled  to  levy  its  costs  and  charges,  as  men- 
tioned in  the  preceding  section,  and  is  bound  by  the  statute  3  Geo.  1 .  to  allow 
the  sheriff  poundage;  in  such  case  poundage  may  be  levied  by  (he  Crown  as 
an  item  of  such  costs  and  charges;  3  Price,  230.  The  statute  3  G.  1.  does 
not,  however,  relate  to  the  sale  of  land  under  an  order  of  the  Court,  in  pursu- 
ance of  the  25  Geo.  3;  and  consequently  the  sheriff,   not  being  entitled  to 

'  poundage,  the  Crown  cannot  claim  poundafi;e  as  an  item  of  its  costs  and  char- 
ges, as  against  the  defendant;  West,  237.  The  poundage  is  claimable,  though 
after  the  levy  and  before  the  venditioni  exponas  the  debt  be  paid  to  the  proseca-* 

tor  of  the  extent,  or  to  the  sheriff  for  him;  Parker,  180;  3  Anst,  718.  not  eg. 


EXTENT. —Poundage.    .  S8l 

p.  Rext.  Freme.  M.  T.  1815.  Ex.  2  Price,  68.  f  630  J 

An  extent  issued  against  the  acceptors  of  certain  bills  of  exchange  (drawn  Where 
in  favour  of  officers  of  the  Crown,  for  public  money  received  by  the  drawers '?"**■  "^ 
and  remittted  by  them  to  the  acceptors)  for  the  purpose  of  levying  the  Crown's  j^^^*^  ^ 
debt.     The  drawers,  after  the  execution  of  that  process,  took  up  and  paid  the  teM^iaUiit 
billfl.     The  sheriff,  it  appeared,  had  retained  in  his  hands,  under  an  order  of  the  accept 
the  Court,  a  certain  sum  for  poondage.     The  Court,  upon  the  question  being  ^'  of  a  bill* 
brought  before  them,  decided  that  the  sheriff  had  no  right  to  claim  the  pound- '''**•*"  "  *^ 
age,  and  that  whatever  was  due  to  the  sheriff  in  that  respect,  must  be  paid  by  ^®'^*'^I  ** 
the  Crown.  ihed«wJr, 

3.  Rex,  in  aid  of  Oldacrb,  v.  Tidmarsh.  M.  T.   1817.  Ex.  5  Price,  189.  the  proper 
In  this  case  the  Court  decided  that  a  sheriff  has  no  right  to  levy  costs  or  tj  tnngt  ba 
poundage,  or  any  incidental  expenses,  under  an  extent,  on  a  simple  contract  '•^o'ed  to 
debt;  neither  has  he  or  (he  attorney  for  the  prosecutor  of  the  extent,  a  right  to  V"®  •^^J 
receive  any  such  costs,  ^-c.  under  a  compromise,  in  consideration  of  staying  o^'iny'de 
proceedings,  from  the  debt  under  duress  of  a  seizure.     If  more  than  the  pre-dnctionfor 
ctse  debt  be  received  by  them  under  such  circumstances,  they  will  be  ordered  pouodage*'* 
to  restore  it,  and  to  pay  the  costs  of  an  application  to  the  Court,  for  the  pur- ^  **"•  ^i» 
pose  of  obtaining  the  order;  and  an  assignee  of  a  bankrupt  debt  may  apply.      ****  woHgw 
4.  Rex  v.  Vjllerb.  M.  T.  1820.  Ex.  8  Price,  587.  poarf«' 

Per  Cur.     Sheriffs  have  no  authority  under  the  extent,  as  sheriffs,  to  collect  on  any  ein 
debts  due  to  the  Crown  debtor;  and  if  they  receive  such  debts^  they  cannot  pie  eoa 
make  it  the  ground  of  a  charge  for  poundage  on  the  amount.  tr>^ct  debt. 

S.  Haw  apparlioTud  between  different  iheriffs,!  i  ^3 1  ] 
___^ .                                                  When  tha 

But  it  seems  from|the  wording  of  the  statt^te,  sect.  3.,  that  though  the  whole  debt  ^^^  ^^ 
bo  paid  to  the  extent  bolder,  the  sheriff  is  entitled  to  poundage  only  on  the^^ioctfl 
amount  levied.     And  as  this  rule  also  prevails  between  subject  and  subject, i«ct  ^ibis 
S  T-.  R«  157,  it  has  been  considered  that,  upon  an  extent  in  the  second  degree, dne  te  the 
the  Crown  might  levy  the  costs  and  poundage  upon  the  debtor  ^paravailey*^^*'^^* 
West.  250.     But,  as  to  the  former  of  these  charges,  there  seems  to  be  no^®  ®*"^^n 
IP'ound  for  burthening the  debtor  paravaile  with  any  costs  incurred  by  the  P' o^'^^^e  ontbe 
ceedings  against  the  Crown  debtor;  and  with  respect  to  the  latter,  there  ap- anieiiBt»t 
pears  to  be  a  difficulty  arising  out  of  the  different  scales  of  poundage  upon 
Crown  debts  and  debts  between  subject  and  subject. 

*  'IJ'Pon  the  sale  of  land,  under  25  6.  3.  c.  35.  no  poundage  is  due;  West, 
S37.  The  Court  is  authorised  by  3  G.  1.  c.  15.  s.  14.,  to  give  the  sheriff  an 
additional  allowance  or  reward  in  respect  of  any  extraordinary  service  to  the 
Crown.  The  sheriff,  cannct,  however,  retain  money  for  extra  expenses*  but 
must  apply  to  the  Court  for  an  allowance;  1  Price,  205.  For  this  purpose 
lie  obtains  a  rulentsi  for  a  reference  to  the  deputy  remembrancer;  and  where 
such  an  application  is  resisted  bythe  prosecutor,  the  Court  will  not  allow  the 
sheriff  the  costs  of  the  application;  at  least  where  he  applies  for  more  than 
the  officers  report  him  entitled  to;  4  Price,   131. 

t  Nor  on  stamps  seized  under  an  extent  against  the  distributor;  nor  upon  money,  or  bide 
4tr  notes  fi>and  in  the  possession  of  the  defendant;  nor  upon  debts  due  to  the  defendant,  and 
«elleeted4iy  the  sheriff;  nor  upon  money  paid  by  defendants  sureties  in  order  to  obtain  tlfs 
liberstien  of  bis  person. 

i  With  respect  to  the  apportionment  of  pound  ige  between  different  sherifTs,  the  9th  sect. 
^the  statute^  Geo.  1.  (a^er  reciting  "  that  it  frequently  happens  that  the  process  issuing 
out  of  the  Court  of  Exchequer,  for  levying  debts  and  daties  due  to  the  Crown,  'may^be  m 
ptrt  exeeuted  by  the  sheriff  before  he  be  superseded,  and  aAcrwardM  in  part  by  the  subse- 
4|uent  sheriff;  and  that  no  provision  had  been  made  for  settling  and  adjusting  the  distribu- 
tion of  the  fees  and  poundage,  claimed  and  demanded  by  them  msuch  cases;")*  enacts,  that 
when  and  so  oflen  as  any  sheriff  shall,  by  process  outof  tlie  Court  of  Exchequer,  seize  or  ex- 
tend any  goods,  chattels,  or  personal  estate,  into  the  hands  of  his  Majesty,  his  heirs  or  suc- 
easBors,  for  any  debts  or  duties  due  to  the  Crown,  and  shall  die  or  be  superseded  before  a 
writ  of  venditioni  exponas  be  awarded  to  him  for  the  sale  of  the  same,  or  before  such  sheriff 
ha! h  made  actual  sale  thereof;  and  a  writ  shall  afterwards  be  awarded  to  a  subsequent  sher- 
iff, who  by  virtue  thereof  shall  make  sale  or  disposition  of  such  goods,  chattels,  and  personal 
estate,  so  seized  and  extended  by  such  preceding  sheriff  as  aforesaid,  in  such  case  ilie  barons  of 
the  Court  of  Exchequer,  if  then  sitting,  and,  if  not  sitting,  the  said  barons,  or  any  one  of  them, 
Mng  of  the  degree  of  the  coif,  shull  order,  settle,  and  apportion  the  fees  er  poiwdage,  due 


SSi  EXTENT.— lb  Chief. ^Second  Dtgree. 

When  two  1.  Rex  v.  Caldwell.  T.  T.  1793.  Ex.  1  Anst.  279.  S.  P.  Rex  v.  Barber. 
Memu  la  £.  T.  1796.  Ex.  3  Ansl.  717.  S.  P.  Rex  v,  Bowles.  M.  T.  1810.  Ex. 

f"     t'coM         Wighton,  117. 

tiM^for  the  ^  motion  was  made  on  behalf  of  the  Crown  that  (he  money  levied  on  this 
same  debt,  extent  by  the  sheriff  of  Lancashire  should,  afler  deducting  his  poundage,  be 
end  both  paid  to  the  collector.  The  whole  debt  had  been  levied  upon  this  extent.  An- 
■heiifiii  other  extent  for  the  same  debt  had  issued  to  the  sheriffs  of  London,  who  aba 
■®"®  *^°^*Beizfcd  goods  on  it;  but  the  sum  being  levied  in  Lancashire  before  they  mode 
debt  i/mid^b^^^  return,  no  venditioni  exponas  issued.  The  counsel  on  behalf  of  the  she-* 
to  onM  of  riffa  of  London  claimed  that  the  poundage  should  be  apportioned  between  the 
the  sherifia  sheriffs,  supposing  that  the  Crown  could  pay  poundage  but  once, 
before  a  Per  Macdonald,  C.  B.     The  statute  is  very  clear,  and  the  justice  of  Che 

venditioni  ^^^  |g  ^i^^  j^^  j^)^q  sheriffof  Lancashire  having  completed  his  levy  ia  abso- 
e'ther^hat  ^^^^^X  entitled  to  his  poundage  under  the  statute,  no  transactions  among  other 
■heriffttf     persons  can  affect  him. 

whom  the  2.  Rex  v.  Fry.  M.  T.  179.3.  Ex.  3  Anst.  718.  n. 

money  is         Two  extents  issued  for  the  same  debt  to  the   Crown  of  1 W.  5s,  4d.     The 
Daid  •hall    sheriff  of  S.  seized  goods  to  the  amount,  and,  in  order  to  liberate  the  goods  wo 
do    taken  (which  were  partners'  live  stock),  the  partners  of  the  defendant  paid  the 

I   532  1  ^^^^  ^^  ^^^  receivers-general  of  the  excise.     The  sheriff  of  B.  also  claiiaed  to 

Bat  in  •aeb^^'^®  seized  to  the  full  amount.     Upon  the  money* being  paid,  neither  levy 

caee,where  proceeded  in. 

the  debt  ie  paid  to  the  officer  of  ihe  Crown  iromediatelj,  the  poandage  fiball  be  apportioned  betwi 
the  sherifBk  /n\    a 

(Lf)   As  TO  AN  EXTENT  IN  THE  SECOND  OR  ANT  SUBSEQUENT  DEORXE. 

ia  reekos  ^*^'  Mode  of  reckoning  de^'eea. 

ingtbede  Rex  v.  Luphingto^.  T.  T.  1814.  Ex.  1  Price,  94. 

greee  allow  A.  was  the  original  Crown  debtor,  B.  was  indebted  to  A.,  C.  to  B.,  end  D^ 
ed  iiolr  prd  to  C;  and  on  an  extent  against  C,  which  had  issued  afler  extents  against  A. 
eeedingi  in  and  B.,  the  debt  due  from  D.  to  C.  had  been  seized.  The  Court  heki  that 
Kiiic^^deb  *^*®  ^*®  properly  done,  and  that  the  debt  due  to  the  Crown  from  its  debtor 
ter  u  not  to  ^^®  °^*  ^^  ^^  counted  in  reckoning  the  degrees.  See  1  Price,  96;  8  Price- 
be  eoontad.  ^^^i  386,  683;  but  see  West,  269. 

An  extent  2d.  Mode  of  obtaining.^         Sd,  Ponnofli 

in  chief  in  4/A.  Proceedings  wnder.J         5lh.  Priorily  between^  and  extents  in  aid. 

dwr^ewai  ^^^  ^*  '^'^^^^^^'  ^'  ^    ^^^O.  Ex.  8  Price,  683. 

inihii  cue      "^^^  Court  held  in  this  case  that  an  immediate  extent,  and  an  extent  in  chief 
preferred  to  *'*.*^®  second  (or  any)  degree,  are  to  be  satisfied  before  an  extent  in  aid  of  a 
mn  eitent  in  prior  teste,  where  the  same  goods  were  seized  under  both  extents,  although 
aid  of  apri  for  such  seizure  and  sale,  between  such  preceding  and  subsequent  sheriffs,  in  sacb  manner 
or  teste,       and  proportions  as  to  him  or  them  shall  seem  mcHt,   with  res^ard  to  the  expense  and  trouble 
each  respective  sheriff  l\alh  had,  or  shall  have,  in  the  execution  of  the  said  proceaa." 
*•    *  The  observations  which  have  been  made  us  to  an  extent  ia  chief  will  apply  as  to  the  exr 
tent  in  aid. 

f  For  the  purpose  of  obtaining  an  cxJent  in  ihe  spcond  or  any  subsequent  degree,  it  is  not 
necessary  to  swear  to  tiie  fact  of  the  debt  bcin<;  due  from  the  former  debtor.  Such  debt  be- 
ing found  by  the  inquisition  against  him,  which  therefore  need  not  bo  stated  in  the  affidavit; 
West,  245;  see  Append,  cxlii.  ».  11;  West,  Append.  25,  2(5.  The  writ  of  extent  in  the  se- 
cond degree  begins  by  slating  the  debt  due  to  the  King  from  his  debtor;  and,  if  it  be  a  sim- 
ple contract  debt,  the  inquisition  taken  on  comniission  for  finding  it  ;  after  which,  it  recites 
the  inquisition  by  which  the  debt  is  found  to  be  due  to  the  King's  deb'.or,  and  lliat  the  sam« 
remains  unpaid;  and  tiicn  proceeds  with  the  mandatory  part  of  the  writ,  which  is  similar  to 
that  of  extent,  in  chief;  West.  Append.  27.  29. 

I  For  the  purpose  of  obtaining  an  extent,  in  the  second  or  any  subsequent  degree,  it  is  oof 
necessary  to  swear  to  the  ficl  of  the  debt  being  duo  from  the  former  debtor,  sjch  debtor  b«- 
ing  found  by  the  inquisili.m  against  him,  which  therefore  need  not  he  stated  in  iJie  affidavit; 
West,  245.  The  writ  of  extent,  in  the  nccond  degree,  begins  by  stating  the  debt  duo  to  tho 
King  from  his  debtor;  and,  if  it  be  a  simple  contract  debt,  the  inquisition  taken  on  the  com- 
mission  for  finding  it;  af\cr  which  it  recites  the  inquisition  by  which  the  debt  is  found  to  be 
due  to  the  King's  debtor,  and  that  the  same  remains  unpaid  ;  and  then  proceeds  with  the 
mandatory  part  of  the  writ,  which  is  similar  to  that  in  the  extent  in  chief;  West,  Append. 
27.  29.  Tho  Crown,  of  course,  takes  the  lien  of  tho  plaintifi'in  the  judgment  or  conuseo  in 
Uie  recognizance  on  the  laud  of  iho  defendant  or  conusor,  which  they  had  at  the  lime  of  iho 
judgment  entered  or  recognizance  :tcknovvledgcd  ;   \Vo:>t,  247. 


» 


EXTENTi— Diem  daunt  extremUm:  ttS 

the  inquisition  on  the  latter  were  taken  bitfore  that  on  the  Ibmiary  and  the  aaoM   f  SSS  J 
day  as  the  inquisition  on  the  immediate  extent  and  iht^venditUmi  expatms  on  the  WWa  tiM 
extent  in  aid  was  tested,  before  that  which  isstied  on  the  extent  in  chief  in  the^*  J*!* 
particular  degree.  v  ^  ^i 

(LI)   As  TO  THE  WRIT  OF  DIEM  CLAUSIT  EJlTRBMtMi  •dattdef 

\8t.  Mature  and  form  of.*  b«th  writs* 

2ndly,   When  Umay  be  resorted  to.f  [  534  ] 

Srdiy.  Mode  of  obtoining.X        4My,   Te$te  rf.^ 

5thly.  Sherijpa  duly  under. \\ 

(El)  Contribution  between  i>EBTOR8.(a) 

(F)  Liability  op  sHERiFr.(6) 

*  It  may  here  be  proper  to  say  a  few  vtorda  of  the  writ  of  diem  claotit  extremam;  wliidB 
is  a  special  writ  of  extendi  lacias.  or  extent  in  chief,  issuing  after  the  death  of  the  King'# 
debtor,  against  his  lands  and  chattels.  This  writ,  which  was  formerly  included  in  the  long 
writ,  Gilb.  Ex.  1 18.  and  seems  to  bo  founded,  at  least  as  to  the  goods,  on  Magna  Charta,  diap. 
18.  West,  319,  320.  and  see  stat.  33  H.  8*  c.  39.  s.  75,  76,  77.  seto  out  with  stating  the 
death  of  the  debtor,  from  whence  it  derives  it  name;  and  directs  the  sheriff  to  mquirei  bj 
means  of  a  jury,  when  and  where  he  died,  and  what  goods  and  chattels,  debts,  credits,  spe- 
cialties, and  sums  of  money,  and  what  lands  and  tenements  he  had  at  the  time  of  his  death, 
&c.  and  to  cause  the  same  to  be  appraised  and  extended;  and  seized  into  the  King's  handf, 
and  it  concludes  in  the  same  manner  as  the  extent  in  chief;  see  Tidd.  1104.  8tb  j^it. 

t  Whenever  an  extent  might  have  issued  against  tlie  King's  debtor  in  bis  life-tine,  a 
writ  of  diem  clausit  extremum,  which  is  an  extent  against  his  goods  and  ehattels,  may  iasiM 
a^er  his  death;  Bunb.  119.  And  this  writ  may  issue  against  Uie  property  of  a  siitiple  €0a- 
tract  debtor  of  the  Crown,  on  a  Commission  found  after  his  death  ^  Bunb.  119;  and  se« 
Park.  95.  But  no  diem  ctusit  extremum  can  regularly  issue  asainst  the  estate  of  a  fwrsoM 
who  was  not  debtor  to  the  Crown,  or  found  in  bis  life-time  to  be  debtor  to  the  King's  d«M- 
or,  see  Com.  Dig.  16.  tit.  Debt.  G.  5.  7;  West,  320;  Man.  Ex.  519,  520,  529;  see  alsod 
Price,  621;  for  the  mode  of  pleading  plene  administraTit,  and  a  retainer  by  an  executor  on  m 
writ  of  diem  clusit  extremum,  see  Tidd.  114.  8th  Edit. 

X  An  affidavit  of  danger  does  not  seem  necessary  for  grounding  a  wfit  of  dielH  damk  •>- 
tremum;  13  Price,  279;  S.  C.  1  M'Ciel.  106. 

^  It  has  been  said  that  a  writ  of  diem  clausit  extremum  must  bear  teste  in  term;  Hardw« 
1256;  and  see  Bunb.  39;  2  Sira.  749.  756;  R.  H.  1  &  2  Geo.  4.  Exch.  9;  Price,  86;  Tidd« 
1104.  8th  Edit. 

H  Under  tlie  writ  of  diem  clausit  extremum,  tlie  Crown  may  seize  lands  devised,  befor* 
lands  descended;  13  Price,  279;  S.  C.  1  M'Clel.  105.     And  a  scire  facias  against  tbe  devt^     .  "^ 
sees  is  not  necessary  to  prove  it  where  the  debt  is  ou  record,  ibid.;  2Tidd's  Pr.  105.  IO84 
9th  Edit. 

(a)  When  lands  arejcxtended  in  the  hands  of  feoffees  of  the  debtor,  and  application  may  btf 
made  for  an  equal  apportionment;  T.  12.  E.  2;  Madox,  667.  P.  13.  H.  7.  fo.  22.  pi.  8;  P. 
1&  H.  7.  fo.  6.  pi.  4;  33  H  S.  c.  39.  s.  32;  Sirf .  Cecil's  case,  7  Co.  21.  b.;  Cro.  Jac  507; 
3  Co.  Rep.  14.  a.;  8  id.  57;  Officina  Brovium,  295;  vide  tamen  1  Price,  96.  n.;  but  lands, 
which  may  have  come  to  the  hands  of  the  Crown,  claiming  under  an  alienee  of  the  debtor, 
are  discharged,  F.  N.  B.  226.  b.  though  it  seems  to  be  otherwise  when  the  Crown  has  mere- 
ly a  temporary  interest  under  the  heir;  T.  23.  E.  1  Memoranda  in  Scace.  35.  The  Court 
will  not  interfere  to  relieve  a  person  who  agreed  to  buy  land  of  a  party,  and  paid  him  part  of 
the  purchase  money  before  the  lien  of  the  Crown  attached,  though  the  remainder  of  the  pur- 
chase money  which  the  vendee  offered  to  pay  to  the  Crown  be  sufBcient  to  satisfy  the  debt 

for  which  the  land  has  been  extended;  Rex,  in  aid  of ^,  v.  Hollier,  2  Price,  394.  ted 

vide  Glafiield  v.  Ewer,  Jones,  J.  E.  R.  Addenda,  tit.  Outlawry;  see  also  Sadler'y.  Gilbert, 
ibid.;  7  Ves.  jun.  261-  Such  a  case  was  considered  as  merely  the  subject  of  arrangement 
with  the  Crown;  see  Manning,  116,  117. 

(b)  Though  no  action  lies  against  the  sheriff  or  any  subordinate  officer  for  what  he  does  in 
obedience  to  the  writ  of  extent,  except  perhaps  in  cases  within  21  Jac.  1.  c.  19.  s.  10  ;  se« 
21  Jac.  1.  c.  19.  s.  10 ;  yet,  if  he  remain  in  possession  for  an  unreasonable  time  after  the 
goods  are  or  might  have  been  sold,  an  action  on  the  case  lies  against  him,  at  the  suit  of  a 
party  injured  by  the  delay;  thus  the  landlord  of  the  premises,  Rex,  in  aid  of  M^tfaon,  v.  Hill, 
6  Price,  19.  In  trespass  nguinst  B.,  for  breaking  and  entering  the  house  of^A.,  when  the 
defendant  justifies  as  sheriff  under  a  writ  of  extent  of  C,  whose  goods  were  in  A.'b  boos*,  the 
plea  need  not  allege  that  the  writ  was  returued,  or  that  the  jury  found  the  "sorts  and  pri*> 
prices"  of  the  goods,  or  that  any  inquiry  was  mad§  respecting  the  lands.  For  though  the 
omission  of  these  points  might  be  ground  for  questioning  the  return,  or  for  issuing  a  melius 
inquirendum,  Man.  Ex.  22.  it  is  sufficient  here  to  show  that  the  defendant  wns  acting  undar 
the  writ,  and  not  using  it  as  a  mere  colour.  The  sheriff  could  not  compel  the  jury  to  find  the 
costs  and  prices;  even  were  the  omission  wilful,  it  could  not  affect  the  question  between 
those  parties;  Bousfield  v.  Blois,  K.  B.  sittings  before  M.  T.  1818,  MdS.  Though  it  seems 
more  formal  to  conclude  such  a  plea  with  a  traverse  of  being  guilty  after  the  return  of  tile 
writi  S^Cf  the  qu<s  est  cadem  appears  to  supply  the  place  of  such  a.  traverse,  espeoially  whara 
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bound  to  prove  bis  justification  for  the  two  months,  but  may  apply  the  allegation  as  generally  as 
the  plaintiff  might  do  bis,  in  whose  declaration  it  merely  imports  an  indefinite  period,  whieb 
ought  not,  perhnpA,  to  exceed  the  two  months.  A  replication  to  such  a  plea,  sta'ing  that  the 
defenduot  remained  in  possession  after  the  return  of  the  writ,  and  then  sold  a  chaUel  belong- 
ing to  the  now  plainlift,  see  Mann.  Ex»  90.  n.  and  not  to  the  extendee,  is  not  bad  for  dupli- 
city;  for  lh«  first  allegation  does  not  tend  to  show  that  the  sheriff  was  a  trespasser  ab  initio, 
«ven  supposing  the  holding  over  to  have  been  unnecessary  for  the  purpose  of  the  writ,  and 
therefore  to  have  constituted  a  new  trespass.  If  waste  bo  committed  in  the  land  seized, 
treble  damage  maybe  recovered  against  the  sheriff  in  a  writ  of  waste;  IM)  E.  3,  c.  13.  F.  N. 
B.  59.  b.  For  a  false  return  to  a  writ  of  extent  whereby  the  pArty  entitled  to  traverse,  Mann. 
Ex.  92.  95.  is  prejudiced,  an  action  on  the  case  lies  against  the  sheriff;  F.  N.  B.  100.  c; 
Mann.  Ex.  139.  c.,  and  see  Thomas  v.  Pearse,  5  Price,  578;  Mann.  138. 

•  A  writ  of  conspirncv  lay  for  falsely  procuring  nn'oflic«  to  be  found,  whereby  the  plaintiff's 
land  was  seized;  F,  N.'  B.  1  la  H.  M.  47  E.  3  fo.  16.  pi.  22;  Bro.  Accom.  sur  le  Carr.  nl. 
23.  But  it  was  necessary  to  set  forth  specially  the  proceedings  in  the  Exchequer,  whereoy 
the  land  was  restored  to  the  plaintiff;  Prior  of  Holy  Trinity,  Northampton  v.  Barking  and 
others,  M.  T.  47.  E.  3.  fo.  15  pi.  22.  The  modem  remedy  is  an  action  on  the  case,  see  a 
precedent  8  Wentw.  Pleadings,  324.  in  which  it  is  necessary  to  allege  and  prove  that  «Im 
proceedings  on  the  part  of  the  Crown  are  determined  in  favour  of  the  plaintiff;  Hard.  194. 
ibid.  125;  Dyer,  114.  The  want  of  an  allegation  to  this  effect  would  make  the  declaration  bad 
upon  demurrer,  1  Wms.  Saund.  298;  vide  tamen  1  Vent.  12;  2  Keb.  473,  476;  T.  Raym. 
176;  or  after  judgment  by  default;  1  Wms.  8annd.  2*27.  note  1.  But  this  omission  would 
be  cur«d  bv  n  verdict;  ibid.  2*28.  note  1.  In  this  action  a  verdict  for  the  plaintiff  mcludei 
tlie  cost!  of  the  proceedings  upon  the  extent,  such  costs  not  being  recoverable  in  the  Ofigin- 
al'suit,  see  Mann.  Ex.  69;  4  Taunt.  7.  An  action  lies  also  for  a  malicious  outlawry,^  after 
reversal  or  charter  of  pardon  purchased;  Co.  Ent.  43.  a;  Mann.  Ex.  Pr.  185. 

^  As  far  back  as  our  legal  annals  extend,  we  find  a  constant  endeavor  on 
the  part  of  the  subject  to  avail  himself  of  the  Crown  process,  for  the  recover 
ty  of  private  debts.  There  could  hardly  be  a  more  interesting  topic  of  legal 
history,  nor  any  more  useful  at  the  present  moment;  when  the  legislature  is 
supposed  to  be  about  to  impose  some  restrictions  on  the  use  of  the  Crown  pro- 
cess by  the  subject,  than  to  trace  the  rise  and  progress  of  this  practice;  since 
it  is  absolutely  necessary,  before  we  can  securely  retrace  our  steps,  to  ascer- 
tain the  track  by  which  we  have  advanced.  There  are,  however,  but  few  ma- 
terials for  such  a  work,  the  report  of  cases  in  the  Exchequer  being  but  few; 
and  the  notices  on  the  subject  of  extents  in  those  reports  extremely  scanty  and 
imperfect.  Madox,  too,  gives  very  little  information  on  this  subject.  He 
says,  I  shall,  however,  lay  before  my  renders  such  information  on  this  topic 
as  I  have  been  able  to  collect.  After  Magna  Charta,  9  Hen.  3.  c.  11,  bj 
which  it  was  provided  that  Common  Pleas  should  not  follow  the  King's  Couit 
but  be  hel^  in  some  place  certain,  it  appears  that  Common  Pleas  were  still 
holden  in  the  Exchequer;  and  the  10  Ed.  I.e.  11.  (statute  of  Rutland)  re- 
citinff  '^  For  as  much  as  by  certain  pleas  heretofore  holden  in  the  £.Ychequery 
which  did  not  concern  us  nor  our  ministers  of  the  Exchequer,  as  well  our  pleas, 
as  the  causes  of  our  people,  were  unduly  prorogued  and  letted;"  ordained, 
^'  that  no  plea  should  thenceforth  be  holden  or  pleaded  in  the  Exchequer 
aforesaid,  unless  it  did  specially  concern  his  Majesty  and  his  ministers  afore- 
said." And  the  ^8  Ed.  1.  (  articuli  super  chartas)  c.  4.  ordained  that  no  com- 
mon pleas  should  be  from  thenceforth  holden  in  the  Exchequer,  contrary  to 
form  in  the  great  charter.  Madnx,  R.  595.  too  gives  several  instance's  of 
commands  by  the  Crown  to  the  Barons  of  the  Exchequer  to  dismiss  civil  ac- 
tions which  had  been  commenced  in  that  court;  but  whether  the  subject  had 
in  these  suits  any. benefit  of  the  Crown  process,  as  he  had  afterwards  by  means 
of  the  qtto  minus,  I  cannot  discover.  j'he  first  means  by  which  we  find,  with 
any  certainty,  that  the  subject  availed  himself  of  the  prerogative  process,  was 
by  the  surmise  of  quo  minus  in  the  process,  and  in  the  bills  of  declarations  fiK 
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ed  thereon  in  the  Court  of  Exchequer;  by  which  surmise  the  plaintiff  states 
he  is  a  debtor  to  the  King,  and  that  the  defendant  is  indebted  to  him,  (or  has 
committed  a  trespass  against  him,  ^c.,)  whereby  he  is  less  able  to  pay  hitf 
Majesty  the  debt  he  owes  him.  This  surmise  is  inserted  botli  in  the  writ, 
commonly  called  a  qiio  minus ,  and  in  the  venire  facias 'y  and  though  it  is  not  \r^ 
serted  in  the  subpoena,  which  is  the  only  other  process  in  the  Exchequer,  it 
may  be  observed,  that  the  subpoena  does  not  mention  the  subject  as  a  plain- 
tifi,  but  is  merely  to  answer  his  Majesty;  and  as  soon  as  the  party  is  brought 
into  court  by  one  or  other  of  these  processes,  the  bills  or  declarations  filed 
against  him  are  all  uniform  in  this  surmise  of  quo  minus. 

It  is  this  surmise  of  the  plaintifi*'s  being  debtor  to  the  Crown,  which  origin- 
ally gave  the  Court  of  Exchequer  jurisdiction  in  civil   suits   between  subject 
and  subject*     It  has,  however,   long  since  become  a  mere  fiction  which  can- 
not be  disputed;  and  th(^  proceedings   founded  on  it  have  not,  at  the   present 
day,  any  material  privileges  beyond  the  proceedings  in  civil  sriits  in  other 
courts.     But  this  was  not  so  originally;  the  debt  to  the  Crown  was  not  a  fic- 
tion, and  the  proceedings  in  the  Exchequer  had  very  considerable  advantages 
above  the  subject's  process  in  other  courts.  The  privilege  of  suing  in  the  Ex- 
chequer appears  to  have  been  originally  confined  to  the  King's  farmers.   Bur- 
ton, 106,  107,  108;  and  it  seems  doubtful  whether  it  was  not  aJso  at  an  early 
period  confined  to  matters  touching  their  farms,  ibid.      It  was  afierwards  used 
by  all  Crown  debtors,  without  distinction;  and  at  last  it  was  held,  that  the  sur- 
mise in  the  bill  of  the  plaintiff  being  debtor  to  the  Crown  was  not  traversable 
nor  consequently,  was  the  omission  of  such  surmise  ground  of  demurrer,  ibid. 
31,  3^;  so  that  it  became  open  to  all  persons  to  avail  themselves  of  it.       The 
suit  in  the  Exchequer  had  originally  several  very  important  advantages  above 
any  other  mode  of  proceeding;  the  defendant  could  not  cast   an  essoign,  nor 
wage  his  law  in  such  actions,  on  the  ground  of  the  actions  being  for  the  bene- 
fit of  the  Crown;  and  these  in  early  times  were  very  important  "privileges,  as 
appears  by  the  multitude  of -cases  on  these  points  in  the  old  abridgments  of  re- 
ports.    The  suit  in  the  Exchequer  has  not  now  in  practice  any  material  ad- 
vantage over  suits  in  other  courts;  not  that  it  has  been  deprived  of  its  privile- 
ges, on  account  of  its  having  become  common  process  open   to  all  subjectSy 
but  that  cssoigns  and  wager  of  law  have  fallen  into  disuse  in  all  actions.     Se- 
condly, the  Exchequer  suits  had  always  the  non  omillas  clause,  and  therefore 
ran  into  all  liberties,  and  into  Wales  and  the  counties  palatine;  and  this  supe- 
riority they  retained  till  within   these  70  years,    it  having  been   decided  after 
many  arguments,  in  Jones  v.  Jones,  1  Wilson,  ^ZOS.  that  the  writ  of  latitat  did 
not  run  into  Wales.     The  Exchequer  writs  have,  however,  at  length  lost  this 
superiority  also,  not  by  being  deprived  of  the  privilege  of  running  into  liber- 
ties, and  into  Wales  and  the  counties  palatine,  but  by  the  circumstance  of  oth- 
er process  having  obtained  in  practice  the  same  privilege,  it  being  now  usual 
to  issue  latitats  and  capias  into  liberties  and  into  Wales,  and  into  the  counties 
palatine.     Another  mode  of  the  subject's  taking  advantage  of  the  Crown  pro- 
cess for  the  recovery  of  private  debts,  was  by  assigning'  debts  to  the  Crown, 
Thus,  if  a  party  owed  the  Crown   100/.,  and   had  a  debt  due  to  him  of  100^, 
and  his  debtor  were  in  insolvent  circumstances,  the  practice  was  for  the  Crown 
debtor  to  assign  the  debt  due  to  him  in  paymeot  of  his  own  debt  to  the  Crown; 
and  the  Crown,  by  its  superior  power  of  execution,  would  of  course  frequent-* 
lyjrcco^er  this  debt,  where,  from  the  insolvency  of  the  party,  the  subject's  pro- 
cess might  have  been  unavailing.     The  old  books  are  full  of  cases  on  this  sub- 
ject of  assigning  debts  to  the  Crown;  but,  as  this  mode  of  obtaining  the  use 
of  the  Crown  process  is  obsolete,  it  is  unnecessary  to  notice  it.      The  earliest 
mention  which  is  to  be  found  in  the  statutes  of  the  assignment  of  debts  to  the 
Crown  is  in  the  33  H.  8.  c.  39.  s.  3.  which  is  merely  as  to  the  mode  of  decla- 
ring for  debts  when  assigned  to  the  Crown.      This  assignment  of  debts  ww| 
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BOOH  abused  in  this  way;  a  Crown  debtor  would  buy  up  debts,^which,  consi- 
dered  with  reference  to  the  common  mode  of  suing  for  them,  might  be  deemed 
desperate;  he  would  then  assign  the  debts  so  hought  to  the  Crown  in  payment 
of  his  debt  to  the  Crown;  and  of  course,  by  the  superior  power  of  the  Crown's 
execution,  he  would  reap  the  full  benefit  of  these  debts,  which,  with  refer- 
ence to  the  subject's  execution,  were  worth  but  little.  This  mischief  was  re- 
medied by  the  7th  Jac.  I.e.  15.  by  which  it  is  enacted,  '^  That  no  debt  shall 
at  any  time  be  assigned  to  the  King's  IVJajesty;  his  heirs,  and  successors,  by 
or  from  any  debtor  or  accountant  to  his  Majesty,  his  heirs,  or  successors,  oth* 
er  than  such  debts  as  did  before  grow  due  originally  to  the  King's  debtor  or 
accountant  6onaA]{e;  and  that  all  grants  anB  assignments  of  debts  to  the 
King's  Majesty,  his  heirs  or  successors,  which  shall  be  had  or  made  contrary 
to  the  true  intent  of  this  act,  shall  be  void  and  of  no  force,  any  law,  custom, 
.   privilege,  or  thing  to  the  contrary  in  anywise  notwithstanding." 

By  the  21  Jac.  I.e.  19.  s.  10.  it  was  enacted,  '<  that  if  it  shall  happen  any 
the  lands  tenements,  goods,  chattels,  debts,  or  other  Estate,  of  any  bankrupt, 
to  be  extended  after  such  time  as  be  or  she  is  become  a  bankrupt,  by  any  per- 
son or  persons,  under  colour  or  pretence  of  his  or  their  being  an  occountant, 
or  any  way  indebted  unto  our  Sovereign  Lord  the  King's  Majesty,  his  heirs 
or  successors;  that  then  it  shall  be  lawful  to  and  for  the  said  commissioners  to 
examine  upon  oath  whether  the  said  debt  were  due  to  such  debtor  or  accoun- 
tant, upon  any  bargain  or  contract  originally  made  betwixt  such  accountant 
and  the  said  bankrupt,  the  said  debtor  or  accountant,  and  his  or  their  servants; 
and  if  such  bargain  or  contract  was  originally  made  to  and  with  any  other  per- 
son or  persons  than  the  said  debtor  or  accountant,  or  for  the  use  and  trust  of 
any  other  person  or  persons;  then  it  shall  and  may  be  lawful  to  and  for  the 
said  commissioners,  or  the  greater  part  of  them,  to  order  and  dispose  of  all 
such  lands,  tenements,  hereditaments,  goods,  chattels,  and  debts,  so  extended 
as  aforesaid,  to  and  for  the  use  of  the  creditors  which  shall  seek  relief  by  the 
said  commission ;  and  that  the  order  and  disposition  of  the  said  commission-r 
era,  or  the  greater  part  of  them,  shall  be  good  and  available  against  the  said 
extent,  and  against  all  persons  claiming  from,  by,  or  under  the  said  extent; 
and  that  such  person  and  persons  to  whom  the  said  lands,  tenements,  gooda 
and  chattels  so  extended  shall  be  bargained,  sold,  granted,  or  assignedby  the 
commissioners  aforesaid,  or  the  greater  part  of  them,  shall  have  good  remedy 
to  have,  demand,  and  recover  the  same  against  such  person  and  persons  who 
shalljdetain  the  same." 

Indeed,  before  this  latter  statute  of  the  21  James,  viz.  in  the  ISth  of  Jamea^ 
a  privy  seal  had  been  made  to  remedy  these  mischiefs,  which,  both  on  account 
of  the  light  it  throws  on  this  subject,  and  as  a  matter  of  legal  history,  is  givea 
At  length,  Hardres,  404.  Anglia.  James,  by  the  grace  of  God,  King  of  Eng- 
land, Scotland,  France,  and  Ireland,  Defendfer  of  the  Faith,  &c.  to  the  Treas- 
urer, chancellor,  and  Barons  of  our  Exchequer,  and  Attorney-Ceneral  for 
the  time  being,  and  to  every  of  them,  greeting.  Whereas,  in  the  Fourth 
Session  of  the  last  Parliament  an  act  was  made,  intituled  An  Act  concerning 
some  Manner  of  Assignments  of  Debts  to  us,  whereby  it  was  enacted,  that 
DO  debt  should,  at  any  time  after  the  1  st  day  of  July  in  the  year  of  our  Lord 
1610,  be  assigned  to  us,  our  heirs  and  successois,  by  or  from  any  debtor  or 
accountant  to  us,  our  heirs  and  successors,  other  than  such  debts  as  did  before 
grow  originally  due  to  any  debtor  or  accountant  bona  fide;  and  that  all  grants 
and  assignments  of  debts  to  us,  our  heirs  or  successors,  which  should  then, 
af\er  the  said  first  day  of  July,  be  had  or  made  contrary  to  the  true  intent  of 
the  said  act,  should  be  void  and  of  no  force;  since  which  act  divers  persons, 
subtilly  intending  to  defraud  the  true  meaning  of  the  said  act,  do  suffer  other 

*  Before  the  Btat.  57.  Geo.  8.  c.  117.  the  doctrine  of  exteota  in  aid  for  ihebeaefit  of  the 
CrewB  debtor  hid  been  carried  to  an  almost  onqaalified  length,  and  there  were  bat  few 
Crows  ({abtora  who  were  aot  entitled  to  convert  to  their  own  private  benefit  a  apeciei  of 
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1.  Rkgina  v.  Doughty.  M.  T.  1702.  Ex.  Wightw.  2.  n.  S.  P.  Babb^s  case.    [  558  ] 

Ibid.  Boretie« 

Upon  a  scire  facias  issued  against  the  heir  and  executors  of  one  surety,  the  de-  honnd  joint 
fendant  paid  the  debt.     It  was  ordered  that  he  should  stand  in  the  place  of  the  Z  ^7.    i 
Crown,  and  have  the  aid  of  the  Court  to  recovet  either  the  whole  against  the  p^i  ara  eA 
principal,  or  a  moiety  against  a  co-surety.  «  titled  to  tb^ 

■ — beoefit  ot 

'  persons  that  be  no  debtors  nor  accountants  to  us  to  make  their  bonds,  special-  p™''^"  pro 
ties,  and  contracts  in  the  names  of  our  debtors  and  accountants;  and  those  debts  b*^*tii**M 
80  made  appear  to  grow  due  originally  to  our  debtor  or  accountant,  and  some  gelvei. 
other  persons;  and  many  times  such  as  be  tradesmen  and  shopkeepers,  do  of 
purpose  obtain  and  get  themselves,  by  patent  under  the  Exchequer  seal,  to  be 
named  and  made  bailiffs  or  collectors  of  our  revenue,  rents,  fifleenths,  and 
tenths,  though  it  be  of  never  so  small  a  sum,  or  for  a  snOrt  time,  or  in  parts  so 
remote  where  they  never  come,  yet,  by  this  means  take  advantage  of  our  prei-^ 
rogative  against  their  debtors,  and  use  it  for  their  own  private  lucre,  and  id 
the  great  prejudice  of  the  debtor.  And,  furthermore,  of  late  it  was  found, 
that  the  debtors  of  such  our  debtor  or  accountant,  being  diversly  indebted  td 
many  men,  he  becoming  bankrupt,  and  not  able  to  pay  their  whole  debts,  is 
driven  to  give  all  his  estate  to  and  amongst  his  creditors;  and  so  to  give  som€i 
reasonable  proportion,  and  rateable  satisfaction  to  every  of  the  creditors,  ac- 
cording to  the  true  intent  and  meaning  of  divers  statutes  of  this  realm; 
whereas,  by  the  assignment  to  us,  the  whole  debt  is  levied  for  satisfaction  of 
some  one  party,  and  nothing  left  for  all  therest  of  the  creditors.  And  further, 
it  is  generally  found  in  the  commonwealth,  that  by  the  colourable  means  ana 
cunning  devices  used  for  assigning  of  debts  to  us,  the  commerce,  intercourse, 
and  dealing  betwixt  men  and  men  is  greatly  hindered;  for  men,  being  in  fear 
to  be  overwrought  by  their  assignments,  though  they  took  statutes,  recogni-' 
zances,  or  judgmei^ts  for  their  assurance,  yet  not  knowing  what  to  trust  upon^ 
they  are  discouraged  to  deal  one  with  another  as  freely  as  otherwise  they 
would  do,  besides  divers  other  inconveniences  and  abuses  growing  and  arising 
upon  such  assignment  of  debts  as  aforesaid.  We,  therefore,  having  just  care 
of  our  subjects'  unjust  burthens  and  wrongful  vexations,  and  holding  our  roy- 
al prerogative  to  be  then  exalted  most  when  it  is  delivered  and  freed  from  all 
depraved  and  perverse  courses,  whereby  it  should  be  made  an  instrument  of' 
oppression  and  grief  uqto  our  loVing  subjects,  have  resolved,  of  our  mere  mo- 
tion and  grace  special,  and  by  the  mature  advice  of  our  privy  council  and 
learned  counsel,  utterly  to  abolish  and  extinguish  all  the  said  undue  courses 
and  inconveniences;  and,  therefore,  we  will  and  command  yoU,  our  said 
Treasurer,  Chancellor,  Barons  of  our  said  Exchequer  and  Attorney-General^ 
that  forthwith  you  take  due  and  straight  order  for  the  observing  and  executing 
of  this  our  royal  commandment  in  the  points  following:— First;  That  all  as- 
signments, grants,  and  other  conveyances  of  any  debts  of  record,  or  other 
debts  whatsoever  to  us,  since  the  Feast  of  St.  Michael  the  Archangel  last 
past,  whereupon  no  judgment  is  already  had  for  us,  shall  be  discharged,  ana 
no  further  process  or  proceeding  shall  be  had  or  made  thefeupon.  Secondly) 
That  hereafler  no  debt  of  record  or  covenant  whatsoever  shall  at  any  time  be 
assigned,  granted  or  conveyed  to  us,  our  heirs  or  successors,  by  any  debtor  o^ 
accountant,  or  other  person  or  persons  whatsoever;  nor  any  «uch  assignment 
allowed,  admitted,  or  accepted.  Thirdly;  That  from  henceforth  the  persons, 
lands,  goods  or  chattels  of  any  the  subjects  of  us,  our  heirs  or  successors^ 
which  now  or  hereafter  shall  be  indebted  to  any  debtor  or  debtors,  occountant 

execution  which  should  be  confined  to  the  Crown,  The  Unjust  (SfTeet  this  frequently  had 
on  the  fundd  of  a  debtor,  by  affording  an  undue  preference,  called  loudly  for  a  remedjr* 
which  was  accordingly  provided  by  the  legislature.  By  the  above-mentioned  statute,  it  ii 
enacted  (sect.  4.)  that  from  and  after  the  passing  thereof  it  shall  not  be  lawful  forany  per-< 
sdn  or  persons,  companioii  or  societies  of  persons  corporate  or  not,  who  shall  or  may  be  in- 
debted to  his  Majesty  by  simple  contract  only;  nor  for  any  such  person  or  persons,  compa'S 
nies  6r  societies,  who  shall  or  may  be  indebted  to  bis  Majesty  by  bond  for  answering,  ac- 
eottnting  for,  and  paying  any  partiealu:  doty  or  dntief,  or  tam  or  iitnw  of  mon»fi  whiah 
VOL.  IX.  45 
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I  539  ]  2.  JaxEs's  case.  T.  T.  1752.  Ex  Wightw.  3.  n. 

Where  an  The  collectors  of  the  land-tax  of  a  parish  had  paid  to  the  agent  of  a  receiv- 
aceoantant  ^^  general  (who  usually  received  the  same)  the  land-tax  for  the  year  past;  and 
P"jJ[*  ■!*****"  the  agent  dying  insolvent,  with  the  money  in  his  bands,  the  commissioners 
moneV^r'*  ^^^  issued  their  warrant  against  the  collectors  for  the  money,  and  they  had 

lh«  ■  

or  accountants,  to  us,  our  heirs  or  successors,  shall  not  be  sued,  molested, 
troubled,  or  incumbered  by  any  course  of  process,  commission,  or  inquisition, 
or  otherwise,  for  and  m  the  behalf  of  us,  our  heirs  and  successors,  for  such 
debts  as  aforesaid,  by  reason  or  colour  of  any  debt  or  duty  whatsoever,  now 
due,  or  bereadcr  to  be  due  to  us,  our  heirs,  and  successors.  Fourthly,  that 
in  granting  of  process  concerning  any  debt  to  us,  our  heirs,  or  successors, 
which  shall  be  no  original  debt  debt  due  unto  us,  our  heirs,  or  successors,  but 
^^hall  grow  or  come  unto  us  by  the  attainder  or  outlawry  of  any  the  subjects  of 
us,  our  heirs,  and  successors,  there  be  that  moderation  used  as  there  be  no 
greater  benefit  received  by  us,  our  heirs,  or  successors,  nor  stricter  course 
used  for  the  levying  of  the  same,  than  might  have  been  had  or  used,  by  such 
our  subject  to  whom  the  said  debts  were  due  by  the  ordinary  course  of  our 
laws.  AH  which  points  abovesaid  we  will  and  command  that  you  and  every 
of  you  respectively,  according  to  the  duties  of  your  several  places,  do  not 
only  firmly  observe  and  keep,  but  also  that  you  do  further  devise,  conceive, 
and  publish  such  particular  rules  and  orders  as  may  tend  to  the  special  and 
exact  performance  of  the  true  intent  of  this  onr  royal  commandment.  Which 
rules  and  orders  so  by  you  to  be  made,  set  forth,  and  published,  \Ve  will|  and 
command  that  the  same  be  also  firmly  obsjerved  and  kept,  according  to  the  ten- 
or and  effect  thereof,  upon  such  further  pain  and  order  to  be  used  against  any 
that  shall  break  the  same,  us  according  to  our  laws,  and  the  orders  of  our  said 
Court  of  Exchequer,  shall  be  thought  good  and  convenient.  And  these  our 
letters  shall  be  unto  you,  and  every  of  you,  sufficient  warrant  and^discharge 
against  us,  our  heirs  and  successors,  and  against  all  others,  for  the  making, 
doing,  and  executing  of  all  and  every  the  premises,  any  law  custom,  usage, 
course  of  our  said  exchequer,  or  any  other  manner,  thing,  or  cause,  to  the 
contrary  hcrepf  in  anywise  notwithstanding.  Given  under  our  privy  seal,  at 
our  palacie  at  Westminster,  the  25d  day  of  June,  on  the  twelfth  year  of  our 
reign  of  England,  France,  and  Ireland;  and  of  Scotland,  the  seven  and  for- 
tieth.    This  privy  seal  determined  with  the  death  of  King  James  I.;  but  in 

eliall  ariflo  or  become  doe  and  payable  to  his  Majesty  from  sacii  persoik  or  persona,  eomp^ 
Dies  or  societies  repectivcly,  for  and  in  respect  and  in  the  course  of  his  or  their  particalar 
trades,  iriannfactares,  professions,  businesses,  or  callings;  nor  for  any  snb-distribator  of 
•tamps,  who  shall  have  given  bond  to  his  Maj<esty,  either  jointly  or  separately  as  a  sociely 
only,  for  some  other  debtor  to  his  Majesty,  until  snch  sarety  shall  have  made  proofof  a  de- 
mand having  been  made  upon  him  on  behalf  of  his  Majesty,  in  conseqnence  of  the  non- 
performance of  the  conditions  of  the  bond  by  the  princrpal,  and  then  only  to  the  amoonC 
of  the  said  demand,  to  sue  otit  and  prosecute  any  extent  or  eitcnts  in  aid,  by  reason  or  on 
account  of  any  snch  debt  or  debts  to  his  Majesty  respectiTely,  for  the  recovery  of  any  debt 
or  debts  dne  to  snch  petson  or  persons,  companies  or  societies,  or  to  each  sub-distribvtor 
of  stamps,  or  society  as  ^foresaid;  and  that  all  and  every  commissioner  and  commissionera 
to  find  debts,  extent,  and  extents  in  aid,  and  other  proceedings,  which  shali  be  so  issned 
or  instituted  at  the  in«{tanco  of  or  for  snch  simple  contract  or  bond  debtor  or  debtors  rea- 
pectivelr,  and  all  proceedings  thereupon,  shall  be  null  and  void.  Provided  alwaya,  that 
nothing  herein  contained  shall  extend,  or  be  construed  to  extend,  to  preclude  or  prevent 
any  persons  who  shall  or  may  become  debtor  or  debtors  to  his  Majesty  by  simple  contrast 
only,  by  the  collection  or  receipt  of  any  money  arising  from  his  Majesty's  revenne,  for  his 
Majesty's  use,  from  applying  for  and  suing  out  any  commission  or  commissions  extent  or 
extents  in  aid,  in  case  one  or  more  of  sueh  persons  shall  be  bound  to  his  Majesty  by  bond 
or  specialty  of  record  in  this  said  Court  of  Exchequer,  for  answering,  securing,  paying  over 
or  accounting  for  to  his  Majesty,  the  particular  duties  or  sums  of  money  which  shall  con- 
stitttte  the  debt  that  may  be  so  then  due  from  snch  person  or  persons  to  his  Majesty ;  see  1 
Price  202;  any  thing  hereinbefore  contained  to  the  contrary  notwithstanding.  Provided 
Dovartheless,  and  be  it  further  enacted,  that  no  extent  in  aid  shall  be  issned  on  any  bond 
given  by  any  person  or  persons  as  a  surety  orsoreties  for  the  paying  or  accounting  for  any 
doties  which  may  become  dae  to  his  Majesty  from  any  body  or  society,  whether  ineorpo- 
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been  obliged  to  pay  it  over  again.  Upon  this,  they  applied  to  the  Court  that  [  540  "} 
they  might  stand  in  the  place  of  the  Crown,  to  recover  over  against  the  estate  porpose  of 
and  effects  of  the  agents  the  money  so  repaid  by  them;  and,  upon  reading  a  ^*>"S  P^*^ 
commission  to  fjnd  debts,  and  the  inquisition  taken  thereon  finding  him  indebt-  J?  **"° 
ed  to  the  Crown  at  his  death,  in  that  which  he  had  received  for  the  use  of  thejg^jo^^ijlj',^® 
Crown,  and  had  not  paid,  the  application  was  granted  by  the  Court,  and  a  di-gwded  u  a 
em  clattsii  extremum  ordered  to  issue  to  recover  back  the  money.  rarety  for 

'A.  and  aAor  paying  the  amount  aseeondtime.  is  entitled  to  the  aid  of  the  CoortagAuut  A. 

^      S^  Rex  V.  Bennett.  H.  T.  1810.  Ex.  Wightw.  1. 

It  appeared  in  this  case  that  the  collector  of  certain  rates  made  on  a  town-^^^'.^he  w 

ship  had  delivered  in  erroneous  calculations,  there  being  a  deficiency  apparent  *'»**i**'*Jj .^f 

on  the  face  of  them.     A  re-assessment  was  accordingly  made  upon  the  *nha- Jp^^^-'Jl 

foitants  of  the  township.     The  Court  held  that  the  inhabitants  mighty  as  sure- a  re-a«e« 

ties  claim  the  benefit  of  an  extent  in  aid.  ment  it 

4,  Rex,  in  aid  op  Rickrtts,  v.  Sly.  H.  T.  1816.  Ex.  2  Price,  157.        made,  in 

The  Court  decided  in  this  case  that  the  surety  in  a  bond  to  the  Crown  by  a**"**     ^ 

_^ ^      qnence  <n  * 

the  15  Cat;  1.  the  rules  of  court  which  have  been  adverted  to  were  made,  fn  thcTa/ 
which  rules  applied  both  to  assingments  of  debt,  and  to  extents  in  aid;  andcoaotB  of 
were  many  of  them  framed  for  the  purpose  of  effecting  the  object  of  the  statv  the  collect 
Jac.  before  mentioned.     When  the  extent  in  aid  in  its  present  form  was  first  °™» *•  ■■'* 
introduced  we  do  not  find.     The  present  extent  in  aid  is,  as  before  mentioned,  !jf 'V    JS 
founded  on  a  fiction,  the  fiction  of  an  extent  issuing  against  the  Crown  debtor  ^f  preraca 
at  the  suit  ol  the  Crown.     The  Crown  debtor  himself  procures  his  debt,  if  by  tive  pr9 
simple  contract,  to  be  put  upon  record  by  means  of  a  commission  and  the  in-  < 
quisition  .taken  under  it.     If  the  debt  to  the  Crown  be  by  bond,  this  first  step 
is  of  course  unnecessary.     The  Crown  debtor  then  sues  out  an  extent  against 
himself,  first  striking  out  oi  it  all  the  words  which  direct  the  sheriff*  to  seize 
his  body,  goods,  and  lands,  leaving  the  words  merply  which  direct  the  sheriff* 
to  seize  his  debts,  specialties,  and  sums  of  money.     Under  this  extent,  the 
debts  due  to  the  Crown  debtor  are  found  and  seized  in  the  Crown's  hands,  and 
on  such  finding  an  extent  issues  against  the  debtor  to  the  Crown  debtor.    The 
produce  of  this  extent,  too,  does  not  go  into  the  receipt  or  the  Exchequer,  but 
the  Crown  debtor  procures  the  consent  of  the  Crown  to  the  sheriff's  paying 
It  over  to  himself 


rated  or  otherwise,  carrying  on  the  basinets  of  indnrance,  against  any  risks,  either  of  fire 
.or  of  any  other  kind  whatever;  see  Mann.  Pr.  566;  Chit.  Preg.  318.  Where,  through  the 
remissness  of  an  officer  intrusted  with  the  custody  of  a  bond  to  the  Crown,  the  iastrnmenl 
$s  embezzled,  and  the  officer  is  compelled  to  satisfy  the  Crown,  he  shall  have  the  assistance 
■of  the  prerogative  against  the  embezzler  and  the  obligors;  Lord  North*s  case.  Dyer,  16L 
pi.  45.  Whero  A.  B.  Bnd«C.  were,  by  a  regimental  order,  constituted  a  committee  for 
performing  the  functions  of  the  paymaster,  who  was  suspended,  and  they  employed  D.» 
who  embezzled  part  of  the  money  issued  to  him  at  the  War  Office  for  regimental  pnrpo- 
■esy  and  A.  B«  and  C.  were  compelled  to  make  good  the  deficiency;  A.  and  B.  obtained  an 
<»rder  for  an  immediate  extent. against  D.  for  the  proportions  paid  by  them  to  the  solicitor 
of  the  Treasvry,  D.  having  becomo  a  bankrupt,  and  obtained  his  certificate,  between  the 
lime  he  became  in  arrear  and  the  payment  made  by  A.  B.  and  C;  sittings  at  Gray's  Inn 
Hall,  27th  Feb.  1819,  Mannmg;>ro  rege.  Bat  the  claim  to  the  benefit  of  prerogativ^io- 
cew  seems  to  be  waived  where  the  sorety,  aAer  satisfying  the  Crown,  takes  a  bond  from 
the  principal  for  repayment  of  the  money;  Rex  v.  Clarke,  Banb.  222.  It  is  not  necessa- 
ry that  the  debt  should  have  been  paid  by  coercion.  A  voluntary  payment  made  express- 
ly for  the  purpose  of  getting  rid  of  the  liability  will  entitle  the  surety  to  the  assistance  of 


for  his  principal;  as  where  the  surety  is  in  execution  for  the  debt:  Coxe  v.  Thomas,  Dyer, 
257.  a;  F.  N.  B.  122.  K.;  and  see  Bunb.  275.  In  some  cases,  persons  who  were  sot  ori- 
ginally sureties  for  the  principal  ^ebtnr,  or  bound  jointly  with  him,  have  been  allowed  to 
pay  the  debt,  and  arm  themselves  with  prerogative  process  for  their  reimbursement;  Attor- 
ney-General v.  Chitty,  2  Fowl.  105;  Rex  v.  Bennett;  Webber's  case,  Wightw.  S;  Wal- 
ton's case,  ibid.  8.  n. ;  and  Sedgwick's  ease,  ibid.  6.  Where  process  issues  against  the  heirs  or 
feofiees  of  a  deceased  debtor,  they  may  pay  the  debt,  and  have  Ahe  aid  «f  th«  Conri 
isgainst  theexeetors,  who  are  primarily  liable;  Savile,  52.  pi.  111. 


860 


EXTENTS.— A»  Aid. 


[641] 

A  inrety 
who  has 
•located  a 
bond  to  the 
Crovrn, 
iobjeot  to  a 
pondition 
'Bot  broken. 
\s  not  enti 
|led  to  an 
extent  jn 
t^id  against 
his  own 
debtors. 


maltster  ft>r  securing  the  payment  of  duties  on  malt  made  by  him  is  not  such  a 
debtor  to  the  Crown  as  is  entitled  to  prosecute  an  extent  in  aid,  because 
by  the  special  condition  of  such  bonds  the  duties  are  not  payable  till  four 
months  ai\er  the  maltster  shall  have  made  entry  according  to  the  48  Geo.  3. 
c.  74.  s,  23. 

(D)  For  what  debts  it  may  be  issued.* 
(E)  Affidavit  for. 

*  An  extent  has  issued  in  aid  of  a  maltster,  whether  bound  to  tho  Crown  or  not;  and  in 
f^id  of  a  manafaclurer  of  soap  and  candles^  bound  by  bond  to  account;  in  aid  of  a  tanner, 
not  bound  by  bond;  in  aid  of  an  anctioneer,  bound  by  bond;  in  aid  of  a  distributor  and 
under-distriliutor  of  stamps,  bound  by  bond;  m  aid  of  farmers  of  the  post-horse  dntiet, 
bound  to  the  Crown;  in  aid  of  an  insurance  company,  bound  to  the  Crown  to  accoant  for 
duties  on  policies;  in  aid  of  quarter- niaslers  of  regiments,  bound  to  the  Crown;  to  accoont 
contractors,  bound  to  the  Crown  by  bond  to  supply  Government;  an  agent  of  ibe  commis- 
sioners for  victuaiiing  the  navy,  bound  to  account  for  nil  sums  impressed  to  him;  and  a 
deputy-postmaster,  bound  to  nccounl  for  all  money  received  by  him  for  posjtrf^ge;  bnt  where 
a  purty,  being  indebted  to  the  Crown  for  the  post-horse  doty,  for  assessed  taxes,  and  for 
the  duty  on  stage- coaches,  sued  out  an  extent  in  aid  on  the  ground  of  sueh  debt  to  the 
Orjwn,  composed  of  the  three  several  items,  the  Court,  after  argument  and  time  taken  to 
consider,  set  aside  the  extent.  It  wan  held,  in  Rex  v.  Main  waring,  1  Price,  202.  that  a 
l^arty  bound  to  the  Crown  in  a  bond  might  take  out  an  extent,  in  aid  against  his  debtori 
ihough  the  bond  were  not  forfeited;  and  ihere  can  be  no  doubt  that  this  is  law,  as  far  as 
respects  the  principal  in  the  bond,  though  it  hns  since  been  decided  that  a  mere  surety  in  a 
bond  is  not  entitled  to  an  extent  in  aid  before  breach  of  the  condition  of  the  bond;  Rex  t. 
Sly.  Sitting  after  M.  T.  1816.  None  of  the  precedents  of  nihdavits  for  extents  by  bond 
debtors  to  the  Crown  state  a  breach  of  the  bond;  and  this  circumstance  seems  rather  to 
tend  to  prove  that  an  extent  in  chief  might  issue  against  a  receiver  of  the  Crown  money, 
though  he  bad  giv^n  bond  to  the  Crown  to  account  for  such  receipt,  and  the  day  of  pay- 
ment in  such  bond  wore  not  arrived,,  nor  the  jjond  forfeited;  but  this  point,  as  has  befoie 
been  mentioned,  is  yet  undecided;  at  least  upon  no  other  ground,  as  it  appears  to  roe,  can 
the  doctrine  be  supported  that  nn  extent  in  aid  can  issue  by  a  bond  debtor  to  the  Crown 
before  forfeiture  of  the  borid.  For  in  order  to  support  an  extent  in  aid,  an  extent  first  is- 
vncs  against  the  prosecutor  of  tho  extent  in  aid;  and  it  would  be  carrying  the  law  beyond 
the  principle  of  the  fiction  on  which  the  extent  in  aid  is  founded,  to  bold  that  an  extent  in 
aid  could  issue  at  the  suit  of  a  party  against  whom  an  extent  in  chief  could  nor  be  sued. 
The  foundation  of  the  extent  in  aid  is  an  extent  in  chief  against  the  prosecutor  of  the  ex- 
tent in  aid;  and  if  such  extent  in  chief  cannot  bo  maintained,  the  extent  in  aid  must  (all  to 
^he  ground.  It  is  to  bo  observed  too,  that  many  of  the  afhdavits  for  extents  in  Bid  for  bond 
deb  ors  to  the  Crown,  though  they  do  not  state  a*  forfeiture  of  the  bond,  do  state  that  (ha 
party  had  received  money  under  the  bond  for  which  he  is  accountable  to  the  Crown.  If 
ibis  observation  be  correct,  (for  extents  in  aid  by  bond  debtors  to  the  Crown,  which  dp 
not  slate  any  receipt  of  money  for  which  the  parly  is  accountable  to  the  Crown,  are  not 
sufficient  to  found  such  extents  in  aid,)  it  is  at  least  clear  that  the  extent  in  aid  had  been 
carried  further  than  the  fiction  to  which  it  proceeds  can  warrant;  if  this  observation  bp 
correct,  it  is  not  the  circumstance  of  the  parties  being  bound  to  the  Crown,  to  account  for 
\vhich  constitutes  the  foundation  of  ihe  extent  in  aid,  but  the  receipt  of  the  Crown  money; 
thus  in  all  the  cases  above  mentioned,  the  prosecutor  of  the  extent  in  aid  may  have  re- 
peived  the  Crown  money,  the  trader  subject  lo  the  excise  duties  may,  and  in  many  of  the 
affidavits. is  sworn  to  have  received  the  duties,  for  which  ho  is  accountable;  the  contractor 
may  have,  and  in  one  of  the  affidavits  before  mentioned  is  stated,  Hughes^  205.  to  have 
nad  money  impressed  to  him;  but  all  the  affidaviis.  if  this  observation  be  correct,  should 
Btate  thai  the  prosecutor  of  tho  extent  has  received  the  Crown  mopey.  Wherever  an  ex- 
tent in  aid  may  issue  at  all,  it  may  isstic  for  a  sinipie  contract,  as  well  as  for  a  specialty 
debt  or  debt  of  recorri  An  extent  in  aid  may  be  sued  out  by  a  Crown  debtor  for  &  debt 
due  to  himself  and  others  jointly,  as  has  been  decided  repeatedly  of  late,  and  there  can  be 
po  doubt  but  that  if  several  are  jointly  indebted  to  the  Crown,  they  may  sue  out  an  extent 
|n  aid  against  the  debtor,  to  any  one  or  more  of  the  several  joini  debtors  to  the  Crown,  as 
pnder  an  extent  in  chief  againsi  several  for  a  joint  debt  or  debts  duo  to  any  one  of  the  sev- 
eral parties,  may  be  seized  into  the  h4nds  of  the  Crown.  It  has  been  held  repeatedly  of 
late  that  an  extent  in  aid  may  issue  for  a  larger  sum  than  the  Crown  debtorowcs  the  Crown, 
and  this  is  understood  to  be  one  of  the  points  in  which  the  legislature  is  about  to  affisct  an 
alteration  of  the  law.  But  in  none  of  these  cases  has  the  case  of  the  Attorney  General  v. 
Sir  Dlewit  Stonehouse,  Hardres,  230.  been  adverted  to,  or  submitted  lo  tho  consideration 
of  the  Court.  In  that  case,  a  scire  facias  issued  up'in  a  debt  of  200/.  due  to  tho  King  by 
'^^'jArmoTt  to  whom  another  person  was  indebted  by  recognizance  in  Chancery  in  600/., 
and  this  debt  of  600/.  was  seized  in  aid;  the  defendant  pleaded,  and  the  plea  was  demur- 
red to,  and  Hale,  C.  B.,  questioned  whether  tho  plea  were  well  applied,  *•  for  it  ooghtsaid 
bij  lordship,  to  haye  been  pleaded  in  discharge  of  the  debt  of  600/.  for  the  whoU  is  to  be 
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1.  Miut  state  ihcU  debt  is  due  to  the  Crown  fromUs  debtor*  [  542  ] 

S.  Must  state  that  the  debt  is  due  to  the  Crown  debtor,  and  likfly  to  be  W.f 
3.  Must  state  that  debt  to  Crown  debtors  was  ori^nally  a  debt  due  to  hinif  and  ha9 

not  been  otherwise  put  in  am/  /|; 
4.    Must  state  that  the  prosecutor  was  less  able  to  pay  the  KinsJ^ 

(F)F.*T.|1  ^^  ^^ 

(G)FORM   of;   and   what   mat    be   TAKKN   UNDER.(a) 

leiried»  though  it  be  more  than  will  intisfj  the  King's  debt,  for  it  is  an  entire  thing,  and 
cannot  be  apportioned  otherwi$e  if  several  debts  had  been  seized  in  aid,  and  one  •f 
two  of  them  would  have  discharged  all  that  were  due  to  the  -King,  Go  the  aoiboritjr 
of  this  cane,  it  is  with  deferpoce  conceived  that  the  Court  woald,  on  affidavit  that  the  debt 
for  which  the  extent  issaed  wa«  connposed  of  different  dehta,  and  therefore  diviaible*  dif- 
charge  the  extent  in  aid  as  to  all.  but  aoch  as  might  be  sufficient  to  satisfy  the  King's  debt. 
Bot  it  would  be  necessary  to  have  an  affidavit  of  the  fact  that  the  debt  was  composed  of 
different  items,  as  it  would  appear  on  the  affidavit  for  the  extent  io  aid,  that  the  debt  due 
to  the  Crown  debtor  was  a  single  debt,  and  not  composed  of  difieren|  itcnity  and  by  conse- 
quence an  entire  sum;  see  Manning,  269. 

*  The  necessity  of  the  allegation  of  the  debt  due  to  the  Crown  from  the  prosecutor  of 
the  extent,  which  allegation  is  not  required  in  the  affidavit  for  an  extent  in  chief  in  the  se- 
cond degree,  is  apparent  from  thid  consideration,  that,  on  an  extent  in  chief  in  the  seeonii 
degree,  there  has  been  already  an  affidavit  of  the  debt  doe  to  the  CroVvn,  in  order  to  obtaki 
the  fiirst  extent;  but  on  the  ertent  in  aid  there  is  no  affidavit  or  proof  of  the  debt  to  the 
Crown  till  the  affidavit  is  made  for  the  extent  in  aid;  see  West,  276. 

\  With  respect  to  the  allegation  of  the  debt  from  the  defendant  to  the  Crown  debtorr 
And  the  danger  of  its  being  lost,  the  observaiions  which  have  been  befo*'e  made  on  these 
poinu  as  to  the  extent  in  chief,  will  apply  to  this  affidavit  for  an  extent  in  aid;  see  West. 
276. 

t  The  aliegatiouA  that  the  debt  due  to  the  Crown  debtor  is  a  just  debt,  originally  and 
bona  fide  doe  and  without  trust,  and  that  it  has  not  been  pn*  in  suit  in  any  other  court,  are 
I'endered  necessnryby  the  rules  of  the  15  Car.  1.  by  one  of  which  it  is  ordered  '*  that  ne 
debts  be  asnigned  to  the  King,  nor  found  by  inqoisiiion  for  the  King's  debtors  or  acceont-  * 

ants  in  aid,  save  such  as  are  originally  due  to  them  bonafide^  without  any  manner  of  trust, 
and  according  to  the  directions  and  instructions  hereafter  following,  viz.  he  who  desireth 
any  dcfbt  or  debts  to  be  found  by  the  inquisition  in  his  aid,  shall  take  this  oath:  **Thosaid 
B.  makelh  oath  the  day  and  yenr  above  written,  that  he  is  justly  indebted  unto  A.  one  of 
the  f'lrmers'of  his  Mnjesty's  customs,  &c.;  and  that  the  same  debt  is  a  just  and  a  true  debt 
originally  doe  lo  the  said  A.  bona  fide  wiihont  any  itianner  of  trust;  and  that  the  said  debt 
hath  not  been  pot  in  suit  in  any  other  court,  nnd  that  he  hath  not  received  the  same  nor  any 
part  thereof,  except  so  iiinch  &e.;  and  ihat  C.  is  justly  indebted  to  him,  the  said  B.,origiii- 
«,lly,  Vindbonafide  without  irust;  and  that  C.  is  much  decayed  in  his  estate,  so  thatunieM 
a  specify  course  be  taken  against  the  said  C,  the  said  debt  by  him  owing  is  in  great  dag- 
ger to  be  lost. 

And  though  these  roles  have  been  said  by  the  Court,  in  some  instances,  to  be  obsolete, 
yet  that  observation  must  be  confined  to  such  of  these  roles  as  do  not  appear  to  have  been 
actod  upon;  bot  where  the  practice  shows  that  they  have  been  adhered  to,  in  those  poiota 
they  are  stHl  considered  as  binding.  Aftd  as  far  as  respects  the  allegations  at  present  under 
consideration,  all  the  affidavits /or  extents  in  aid  prove  that  these  rules  have  been  adhered 
fo,  and  these  allegations  considered  necessary  ingredients  on  the  affidavit;  see  Chit.  Prero- 
gative, 822. 

$  As  to  the  allegation  that  tho  prosecutor  of  the  extent  is  less  able  to  satisfy  bis  Majesty, 
it  is  apprehended  that  the  on)ission  of  this.allecration  would  not  be  material;  for  the  words 
themselves  seem  to  havo  no  iTiore  meaning  than  that  which  must  necessarily  follow  from 
the  facts  stated  in  the  affidavit,  viz.  that  the  prosecutor  of  the  extent  is  indebted  to  the 
Crown,  and  the  defendant  to  ih'e  prnsiecutor  of  the  extent;  see  Chit.  Prerog.  326. 

H  In  order  to  procure  the  fiat  for  the  extent  in  aid,  for  the  benefit  of  the  subject,  the  course 
of  proceeding  at  present  in  practice  is  this;  West,  288;  a  commission  and  inquisition  in  the 
case  of  a  simple  contract  debt  to  the  Crown  are  enjrrossed,  the  statement  of  the  debt  to  the 
Crown  from  the  prosecutors  being  taken  in  each  nf  these  proceedings  from  the  affidavit;  an 
cxtcy.t  pro  forma  against  tho  Crown  debtor,  and  inquisition  thereon,  are  also  engrossed,  the 
statement  of  which  is  likewise  taken  from  the  affidavit;  the  commission  and  inquisition  there- 
on, the  ex'ent  pro  form.i,  and  the  inquisition  thereon,  are  then  laid  before  the  jury,  together 
with  the  affidavit;  and  on  that  affidavit,  which  is  the  only  evidence,  they  find'the  inquisitions 
as  before «cngroit<jied.  The  commision  and  inquisition  thereon,  %nd  tne  extent  pro  forma, 
and  the  inquisition  thereon,  with  ihe  affidavit,  are  then  txiken  to  a  Baron  of  the  Court,  or  the 
Chancellor  of  the  Exchequer,  and  ho  indorses  his  initials  on  the  commission,  which,  as  be- 
fore mentioned,  is  the  warrant  for  its  issuing,  and  signs  his  fiat  for  the  extent  in  aid  at  the 
foot  of  the  affidavit  at  the  same  time;  see  Chit.  Prerog.  824. 

(a)  The  form  of  the  ext.ent  in  aid  is  precisely  the  same  as  tl)at  of  the  extent  in  chief  in  the 
ee6oDd  degree.     For,  though  the  extent  against  the  Crown  debtor,  which  is  the  foundatioi^ 
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I  545  ]  (H)  Motions,  flbadinos,  costs  and  foundaob  * 

Ertdtgufshmetit 

I.  IN  GENERAL. 

(A)  As   TO   CONTRACTS   AND    DEBTS,    p  .546. 

(B)  As  TO    PARTICULAR   PERSONS. 

(a)  Baron  and  feme,  p.  545.     (b)  Executor  and  adnuaistrator,  p.  545. 


II.  IN  PARTICULAR. 

(A)  As   TO   COMMONS,  p.  545. 

f  B)  '  COPYHOLDS,  p.    545. 

(C)  ESTATES,    p.  545. 

•(D)  PRANCHISE8    AND    LIBERTIES,   p,   645. 

(E) SERVICES,  p.  545. 

(F) WATS,  p.  545. 


I.  IN  GENERAL. 

(A)  As  TO  CONTRACTS  AND  DERTS-t   ScC  alsO  tit.  Dccd.. 
(B)  As  TO  P  RT  CULAR  PF.RSO.NS, 

(a)  Bnron  and  feme.     See  antey  tit.  Baron  and  Feme. 
[  544  ]   fjf^  Executor  and  Mminislrator.     See  ante,  tit.  Executor  and  Administrator r 

IL  IN  PARTICULAR. 

(A)  As  TO  COMMONS.    See  tit.  Commons. 
(B)  As  TO  Copyholds.     See  ante,  vol.  vi.  from  p.  459  to  p.  465. 
(C)  As  TO  ESTATES.     See  tit.  Estates. 
L  ^^^  J   (D)  As  TO  FRANCHISES  AND  LilsERTiEs.     See  tits.  Franchises  and  Liberties. 

(E)    As    TO    SERVICES.;]; 

tequnlly  of  the  extent  in  aid  and  of  the  extent  in  chief  in  the  second  degree,  varies  in  these 
two  cnHeN,  being,  as  before  mentioned,  in  the  one  case  against  body,  lands,  goods,  and  debts. 
in  the  other,  n'^ainst  debt;*  only,  yet  that  difference  docs  not  a  ppear  upon  the  extent  in  aid 
or  in  chief  in  the  second  degree,  which  issues  on  the  finding  under  the- first  extent.  The 
same  property  as  may  be  taken  under  the  extent  in  (ho  second  degree,  may  be  taken  under  the 
extent  in  aid.  The  body  too  mn^  be  taken  under  an  extent  in  aid,  the  rule  by  whish  it  was 
ordered  "that  no  further  inquisition  should  be  taken  for  debts  in  aid  than  to  inquire  and 
•elze  the  lands,  debtd,  and  personal  estate,  of  him  that  is  debtor  to  the  King's  debtor  or  ac- 
countant, unless  it  be  by  special  order  made  in  open  court  (and  which,  therefore,  prohibited 
the  taking  the  body  on  an  extent  in  aid,  except  by  the  special  order  of  the  Court)  being  con* 
•idered  obsolete;  see  West.  292. 

*  Besides  the  motions  which  may  be  made  against  an  extent  for  tho-benefit  of  the  Crown, 
the  defendant  on  an  extent  in  aid  may,  it  seems,  move  to  set  it  aside,  on  the  ground  that 
no  debt  was  duo  to  the  Cruwn  from  the  alleged  Crown  debtor.  It  may  also  be  moved  to 
fet  aside  the  extent  in  aid,  on  the  ground  of  the  insufficiency  of  the  party's  affidavit  on  which 
it  is  founded,  or  that  the  party  fraudulently  procured  himl^Rlf  to  become  a  debtor  to  the 
Crown  for  the  purpose  of  using  the  Crown  process, 'West.  295,  296;  or  that  the  prosecutor 
of  the  extent  in  aid  sued  it  in  breach  of  good  fuiih,  &c.;  ibid.  297.  The  Court  will  not,  1 
Price  R.  296.  in  exercise  of  its  equitable  jurisdiction  over  extents,  grant  a  writ  of  amoveas 
manus  to  release  property  seized  under  an  extent  in  aid  against  a  debtor  in  a  more  remote 
degree,  on  the  ground  that  the  debt  which  had  beeg  found  on  the  original  commission  to  be 
due  to  the  king's  debtor  has  been  subsequently  satisfied  by  the  payment  of  bills  of  exchange 
deposited  with  him  for  the  securing  that  debt,  if  it  appear  that  those  bills  were  not  the  bona 
fide  property  of  the  person  depositing  them,  who  thereby  committed  a  breach  of  trust,  be- 
cause  the  Court  will  consider  that  the  real  proprietors  of  the  bills  have  a  paramount  claim  on 
the  person  with  whom  they  had  been  so  deposited,  if  he  has  been  satisfied  his  debt  by  other 
means.  With  respect  to  pleading,  and  costs,  and  poundage  on  an  extent  in  aid,  the  same 
observations  will  apply  as  have  been  made  on  those  on  tiie  subject  of  tlio  extent  in  chief  in  the 
aeeond  degree;  see  Chit.  Prerog.  8i?0;  West.  278. 

t  A  creditor  accepting  a  higher  security  thnn  he  bad  before  is  an  extinguishment  of  the 
former;  see  1  Rol.  Ah.  470;  6  Co.  44.  but  the  acceptance  of  a  security  of  an  inferior  na- 
ture, see  Cro.  Jac.  579;  2  Brownl.  27;  or  of  equal  d(>gree,  is  not  an  extinguishment;  see 
Cro.  Abr.  304;  Lit.  Rep.  58.  .  So  the  giving  of  another  security,  which  in  itself  would  not 
operate  as  an  extinguisbmeat  of  the  original  one,  cannot  operate  as  such  -by  being  pursued  to 
judgment,  unless  it  produce  the  redult  of  a  judgment;  Drake  v.  Mitcboli,  3  East,  251;  a- 
bridged  tit.  Covert,  p.  383. 

%  if  tbe  lord  ptircnBaes  or  accepts  parcel  of  tlie  tenancy,  out  of  which  sn  entire  service  if 
U>  he  paid  or  done,  it  is  an  extingtiishment  of  the  whole:  but  if  the  service  bej>ro  bono  pubt 


EXTORTION.—  Whai  amounts  to.  963 

(F)  As  TO  WATS.     See  til  Way. 

iaj;tortfon.*  I  ^«  1 

I.  RELATIVE  TO  WHAT  AMOUNTS  TO,  p.  546. 
II. THE  REMEDY  FOR. 

(A)  Bv  Action. 
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I.  RELATIVE  TO  WHAT  AMOUNTS  TO.  iffVoffiUr 

1.  Jons  r.  Perchard  et  al.  Sheriffs  of  London.  M.  T.  1797.  N.  P.   take 

1  Esp.  508 .  more  fees 

It  appeared  one  of  the  defendant's  bailifT's  had  taken  more   than  his  legal  than  allow 
fees  from  the  plaintiff,  for  the  bail  bond  which  plaintiff  had  given  ivhen  arrest- '^  .**•• 'jj^ 
cd.     In  an  action  to  recover  the  penalties  incurred  by  the  6  H.  6.   and  32  G  fi,  Jj^'^t 
2.  c.  28.  defendant's  counsel  contended,  that  plaintiA  should  have  brought  the  tortieo.l 
action  against  the  bailifi*,  and  not  against  the  sheriff,  unless  they  coqid  prove 

lico,  then  no  part  of  it  shall  bo  extinguished;  see  6  Rep.  105;  Co.  Lit.  149.  And  if  the 
lord  and  another  person  purchase  the  lands  whereon  he  is  to  have  services,  they  are  extinct ; 
Bee  Co.  Lit.  147;  1  And.  257. 

*  In  a  large  sense  signifies  any  oppression  under  colour  of  ri^^ht,  but  in  a  more  strici  sense 
denotes  (he  unlawful  taking  by  any  officer,  by  colour  of  his  office,  of  any  money  or  thing  of  * 
value  that  is  not  due  to  him,  or  more  than  is  due,  or  before  it  is  duet  see  Rex  v.  Holland,  5 
T.  R.  607.  By  the  statute  of  Westmins'er  1.  3  Edw.  1.  c.  26.  which  id  only  in  affirmance 
of  the  common  law,  it  is  declared  and  enacted  to  be  extortion  for  any  sheriflf,  or  other  min- 
ister of  the  King,  whoso  office  any  way  concerns  the  administration  or  execution  of  justice, 
or  the  common  good  of  the  subject,  to  take  any  reward  whatsoever,  except  what  he  received 
from  the  King.  This  statute  extends  to  escheaters,  coroners,  bailiffs,  gaolers,  and  other  in- 
ferior officers  of  the  King,  vvhose  officoH  vvere  instituted  before  the  mnking  of  the  act ;  see  2 
Inst.  209;  2  Burn,  J.  tit.  Extortion,  p.  .?93.  Justices  of  the  pence,  whose  office  was  institu> 
ted  aflerthe  act,  are  bound  by  their  oath  of  office  to  take  nothing  for  their  office  of  justice  of 
tke  peace  to  be  done  but  ofihe  King,  and  fees  accustomed,  and  costs  limited  bv  statute. 
And,  generally,  uo  public  officer  pna^r  take  any  other  fees  or  reward  for  doing  any  thing  rela- 
ting tu  his  office  than  spme  statute  in  force  gives  him,  or  such  as  have  been  anciently  and 
accustomably  taken;  and  if  he  do  otherwise,  he  is  guilty  of  extortion;  see  Dalt.  c.  41;  2 
Burn's  Justice,  tit.  Extortion,  p.  811;  and  it  should  be  observed,  that  all  prescriptions  which 
have  been  contrary  to  the  statute  and  to  the  common  law,  in  affirmance  of  which  it  wasmadQ 
have  been  always  hulden  to  be  void;  us  where  the  clerk  of  a  market  claimed  certain  fees  eg 
due  time  out  of  mind  fur  the  examination  of  weights  and  measures;  this  was  adjudged  to  be 
void;  see  1  Hawk.  C.  c.  68.  s.  2;  3  Bac.  Abr.  108.  lit.  Extortion.  But  the  stated  and  known 
fees  allowed  by  the  courts  of  justice  to  their  respective  officers,  for  their  labour  and  troublei 
are  not  reinstated  by  the  common  law,  or  by  the  statute  of  Westminster.  1,  c.  '^6,  and, 
therefore,  such  fees  may  bo  Ie;jally  demmded  and  insii«ted  upon  without  any  dangei  of  ex- 
tortion; see  1  Hawk.  P.  C.  c.  OS.  s.  3;  2I,isi.  2U);  Co.  Litt.  338;  3  Bac.  Abr.  108.  tit.  Ex- 
tortion. And  it  soem."*  that  an  officer  who  lakes  a  reward  which  is  voluntarily  given  to  him, 
amd  which  has  been  usual  in  certain  cases,  for  the  mf)re  diligent  or  expeditious  performance 
of  his  duty,  cinnot  be  said  to  be  guilty  of  extortion:  foCj  without  such  a  premium,  it  would 
be  impossible  in  nuny  ca-^os  toh:ivo  the  law^  executed  with  vigour  and  success;  see  3  Bug. 
Abr.  108.  tit  Extortion;  2  Inst.  *J10;  Co.  l/it.  368.  But  it  has  been  always  holdon,  that  a 
promise  to  pay  an  officer  mt>ney  for  tlio  doing  of  a  thing  which  the  law  will  not  suffer  him  to 
Idke  any  thing  for,  is  me:  tly  void,  however  freely  and  voluntarily  it  may  appear  to  have  been 
made,  see  3  Bac.  Abr.  U)"i.  lit.  JaIojI  on.  The  iViGeo.  3.  c.  50.  s.  6i.  enacts  that  the  de- 
manding or  receiving  any  sum  of  money  or  o'her  valuable  thing  as  a  gift  <»r  present,  or  under 
colour  llicrcof,  whotlior  it  be  far  'he  use  of  the  Eist  India  Company,  or  of  any  other  person 
whatsoever,  by  any  British  subjec  ,  holding  o:  exercising  any  office  or  employment  under  his 
Majesty,  or  the  Company  in  the  Eastlni:«s,  sii  til  be  deemed  to  be  extortion  and  a  misde- 
ii>eanour  at  law,  and  punisheil  as  such.  Tiio  offonilcr  is  aUo  to  forfeit  to  the  King  the  pre- 
sent so  received,  or  its  full  vahe;  but  the  Court  may  order  such  present  to  be  restored  to  the 
party  who  gave  it,  or  may  order  it,  or  any  part  of  it,  or  of  any  fine  which  they  shall  sot  up- 
on tn<J  offender,  to  be  pa;d  totho  prosecutor  or  informer. 

f  By  32  Geo.  2.  c.  28.  for  the  more  speedy  punishing  gaolers,  baihffs,  and  others  employ- 
ed ii>  the  executon  of  [r.-ocess  for  extortion,  or  oilier  abases  In  their  respective  ofitces  aod 
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tkHtkentt  had  received  the  money.  ."But  Lord  Kenyon  said,  if  the  bailiff  took 
ihe  inotiej  tinder  the  colour  of  his  office,  the  sheriff  was  clearly  liable  for  mon- 
by  hud  and  received. 

2.  GeoROB  V.  Perri.vg.  M.  T.   1801.  K.  B.  4  Esp.  63.  • 
If  tM  *ffi     '    This  was  an  action  against  the  sheriff,  for  extortion  comitiitted  by  his  officer, 
2'*^*  ?*"■  who,  under  colour  of  his  office,  had  extorted  from  the  plaintiff  a  sum  of  money 
^f^fm;^**     for  the  charges  of  a  bail  bond  beyond  the  sum  allowed  by  law.     It   appeared 
thai  after  the  drrest  the  plaintiff  was  carried  to  the  house  of  A.  B.  who  kept  a 
lock-up  house,  but  tfot  the  officer  who  made  the  arrest,  nor  was  the  warrant  di- 
rected to  him.  but  to  another.     The  plaintiff,  whilst  in  the  custody  of  A.  B., 
entered  into  th6  bail  boiid. 

Lford  Kenyon,  C.  J.  said,  to  charge  the  sheriff  he  must  appear  to  be  con- 
nected with\he  acting  bailiff,  and  that  such  acts  were  done  under  bis  express 
authority  at  the  time  of  committing  the  illegal  act,  the  delegation  of  which  au- 
thority must  be  shown,  by  proving  the  warrant  to  be  directed  to  the  officer; 
here  A.  fl.  was  flo  officer  of  the  sheriff's,  therefore  the  plaintiff  was  not  in  the 
sheriff's  custody.  The  remedy  is  against  A.  B.  and  not  the  defendant. 
i  646  1  ^-  WoopoATE  V.  KfJATCHBULL.  M.  T.  1787.  K.  B.  2  T.  R.  148. 

Or  it  ap  By  tlie  sheriff  ,8  return,  it  appeared  that  one  of  his  officers   had  employed 

pear  by  the  an  auctioneer,  who  levied  532/.  Ms,  l\d.  and   paid  the  money  to  the  officer, 
eheriff's  re  keeping  back  for  the  expenses  of  sale,  ^6/.  1'2*.'  out  of  which  he   allowed  the 
l?'"bail*ff    ^.®^®''  '*'•  "*?•  ^^'*  acting  as  his  clerk;  the  sale  lasted  three  days,  and  the  auc- 
hitf  taken    ^'^'^^^f  a^'^'t^cd  that  he  had  never  paid  a  clerk  a  guinea  per  day  before.     In 
greater  feee*"?  action  on  the  29th  Eliz.  c.  4.  the  declaration  stated  the   recompence  per- 
tbaa  are  ml  mitted  by  that  act  on  levying  executions,  namely,  one  shilling  for  every  pound 
lowedf        under  100/.  and  sixpence  for  20s.  beyond  100/. ,  and  forbidding  any  greater  re- 
compence to  be  taken,  under  the  penalty  of  treble  damages  to  the  party,  and 
40/.  a  moiety  to  the  King,  and  the  other  moiety  to  him  that  would  sue.     It  wa^ 
admitted,  that  the  officer's  taking  the  4/.  4s.  was  an  offence  in  him  agaifist  the 
statute;  but  argued,  that  this  action  did  not   lie  against  the  sheriff,  who  was  a 
stranger  to  the  transaction. 

But  the  court  said,  the  sheriff 's  return  is  conclusive  against  him;  for,  by 
that,  he  has  adopted  the  act  of  the  bailiff  as  his  own,  and  has  insisted  on  the 
right  to  retain  that  sum  which  has  been  deducted  by  the  bailiff  in  executing 
the  writ.  The  fees  are  only  due  to  the  sheriff;  they  are  claimed  by  him  as 
such,  aud  on  that  account  it  has  been  held  vhat,  if  an  action  be  brought  on 
this  act  of  Parliament  for  fees,  it  must  be  brought  by  the  sheriff  and  not  by  the 

placee,  it  is  enacted  that,  «  upon  the  petition  in  term  time,  of  any  prisoner  or  person  bei'n^, 
or  havini^  been  under  arrest  or  in  custody,  conipl  lining  of  any  cxnction  or  ex'orlion   by  any 
gaoler,  bailiflT,  or  other  officer  or  person,  in  or  employed  in  the  keepina  or  taking  care  of  any 
.  gaol  or  prison,  or  o;her  place,  where  any    such  prisoner  or  person  under,   or  having  been 
inade  under,  arrest,  or  in  custody,  by  any  process  or  action,  is  or  sh.ill  h  ive  been  carried,  or 
in  respect  of  the  arresting  or  apprehending  any  person  or  persons,  by  virtue  of  any  process, 
aetion,  or  war^an^  or  of  any  other  abuse  whatsoevpr,  commilied  or  done  in  their  rospeciive 
offices  or  places,  un  o  any  of  his  Majesty's  courts  of  record  at  VVbstminsier.  from  wheoCe 
the  process  issued,  by  which  any  person  who  shall  so  petition  was  arrested,  or  under  whose 
power  or  jurisdiction  any  such  gaol,  prison,  or  place  irf;  or,  in  vacation  time,  to  any  judge  of 
any  such  courts  at  Westminster,  f.  om  whence  any  such  process  so  issued  ;  or  to  the  judges 
or  assize,  &c;  every  such  court,  judges  of  assize,  &c.  are  by  the  said  act  authorized  and 
required  lo  hear  and  determine  the  same,  in  a  suinin  iry  way,  and  to  make  such  order  there- 
upon, (or  redressing  the  abuses  which  shall  by  any  such  petition  bo  complained  of,  and  for 
punishing  such  officer  or  person  complained  against,  and  Cor  making  repara  ion  to  the  party 
or  parties  injured,  as  they  shall  think  just,  together  with  the  costs  of  every  such  complaint; 
5?      k  n  k  "  ""^  determinations  which  shall  be  thereupon  made  by  any  of  the  said  courts, 
A  •***". "**^«  i**®  '^rao  ®ffoc'.  ^orco,  and  virtue,  as  other  orders  of  the  same  courts,  &c. ; 
and  obedience  thereto  maybe  enforced  in  like  manner,  by  attachment  or  otherwise."     And 
that      every  Bheriff,  under-sheriff,  bailiff  of  any  liberty,  iprjeaol  at  mace,  gaoler,  and  other 
officer  and  person  as  Pforesaid,  who  shall  in  anywise  offend  against  the  said  act,  shall,  for 
every  such  offence  (over  and  above  such  other  penalties  or  punishment  as  he  may  be  liable 
unt9)  forfeit  ajid  pay  to  the  parly  aggrieved  the  sum   of  50/.,  to  be  recovered  with  treble 
^"IiJjfrd"We.T^^^^^  *"'"*  ^'''''''  or  information,  in  any  of  his  Majesty',  courts 
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bailifif.  The  sheriffis  the  only  officer  known  to  this  court:  he  may  employ  whom 
he  pleases;  but  he  is  answerable,  civiliicr,  for  the  acts  of  ail  those  employed  by 
hira.     And  this  has  been  carried  so  far  that  a  return  made  by  a  sheriff  that  a  So,  if  an  nil 
person  arrested  was  rescued  out  of  the  custody  of  the  bailiff,  has  been  held  to*'®'  sheriff 
be  bad;  the  return  must  be  that  the  person  was   rescued  out  of  his  custodyiS     '^ 
So  that  the  court  look  to  the  sherilf  as   the  person  who   is  immediately   an-f^^-^^^j 
swerable;  andhere  he  has  returned  that  he  has  levied  so  much,  which  is  suffi-  ecote  the 
cient  to  charge  -him.  procofs  ti!l 

4.  IIeschott's  case.  M.  T.  1693.  K.  B.  1  Salk.  330.  .^bey  ar« 

An  under-sheriff  refused  to  execute  a  capias  ad  satisfaciendum  till  he  hadhis  P*  .'"    . 
fees;  and  on  motion  against  him,  the  court  said,  that  the  plaintiff  might  bring  ^-g-v^^^  ^ 
an  action  against  him  tor  not  doing  his  duty,  or  might  pay   him  his   fees,  and  cer  admits 
then  indict  him  for  extortion.  .  a  prisoner 

5.  Stotesbury  v.  Smith.  H.  T.  1758.  K.  B.  SBurr.  924;  S.  C.  1  Blac.  204.  to  bail  upon 

E.  F.,  a  sherifi'^s  officer,  had  arrested  one  A.  B.  on  a  capias  ad  aaiisfacien-  *°  «gro« 
dum.     A.  B.  had  promised  the  defendant  to  be  bail  for  him,  for  which  he  was™?^^  ^  j^ 
to  receive  lo^.;  and  in  order  to  influence  plaintiff  to  accept  A.  B.  as  bail,  de-g^fg^m 
fcndant  agreed  to  pay  him  QL  when  defendant  paid   A.  B.  the  15Z.',  which  he  than  allow 
Boon  after  did;  but  A.  B.  failing  in  his  promise,  E.  F,  brought  this   action  fored,  it  will 
the  6^     The  Court  held,  that  was  an  illegal  consideration  on  the  ground  ofb®  ©xtos 
extortion.  **r"k4Q  i 

6.  Watson  v.  Ed.monds.  T.  T.  1817.  Ex.  4  Price,  309.  Howovef 

.A  sheriff 's  officer  who  arrested  the  defendant,   demanded  and  received  ajj,^gjgj,^ 
larger  sum  from  him  than  he  was  liable  to  pay  as  a  caption  fee,  and  for  the  ex-  quer  have 
pense  of  the  bail  bond.     On  motion  that  the  officer  should  refund  the  surplus,  saffered  the 
the  Court  referred  it  to  the  Master,  to  ascertain  what  the  officer  was  entitled  excena  td 

to,  and  ordered  the  surplus  to  be  restored  to  the  defendant,  with  costs  of  the**®'®*™®* 

'  ..     ,.  *  '        •  with  eoitfl 

application.  oftheap 

7.  Ex-PARTE  Evans.  H.  T.  1800.  C.  P.  2  B.  &  P.  88.  plication. 

On  a  summary  application  on  the  3ii  Geo.  2.    c.   28.  against  an  officer  for  And  if  by 
extortion,  it  appeared  that  the  petitioner  having  sued  out  a  quo  minus  in  the  abuse  of  the 
Exchequer,  applied  to  the  officer  to  go  into  Yorkshire  to  execute  it,  and  pro-  procesa  of 
posed  to  give  lU/.  if  he  succeeded  in  making  the  arrest;  but  the  officer  insist- ^^^^^  ^^ 
ed  on  the  regular  fee,  1/.,  which  the  petitioner  paid.     The  ofiicer  having  sue- "vy^g^njjn 
ceeded  in  making  the  arrest,  applied  for  the  10/.,  when,  after  several  applica-gter  an  offi 
tions,  the  petitioner  gave  his  note  for  it.      An    action   being  brought   in   this  cer  extort  a 
court,  the  present  application  was  made.     On  showing  cause,  it  was  contend-  b»ll.  «nd 
ed  and  resolved  by  the  Court,  that  they  had   no  authority,  to  interfere  in   ^^^anorhef"* 
way-  described,  inasmuch  as,  if  an   abuse  of  any  process,  it  was  the  abuse  of  ^^j^^  ^^ 
the  process  of  the  Exchequer,  and  not  this  Court.   .  Westmlik 

8.  Miller  v.  Aris.  M.  T.  1800.  K.  B.  3  Esp.  231.  ster,  the  lat 

The  defendafftt  was  gaoler;  and,  having  taken  from  the  pLiintiff  for  lodging  ter  court 
and  victuals,  while  he  was  confined  as  a  prisoner,  more  than  allowed  by   the  ^^3°^P[^ 
magistrate's  regulations,  this  action  o( assumpsit  was  brought  to  recover  the  ex-  ^j^^Iy  na 
cess.     Lord  Kenyon,  C.    J.,  said,  for  the  demand  for  the  victuals  the  plaintiff  jer  the  81 
cannot  recover;  but  the  action  ma^t  be  supported  for  the  overplus  money  paid  Geo.  2. 
on  account  of  the  lodging.     The  regulations  framed  for  the  prisoner  ought  to  against  tha 
be  conformed  to;  if  it  is  in  the  power  of  the  gaoler  not  to   do  so,   the  abuse  g**^J-. 
would,  in  fact,  lead  to  every  thing  else  but  humanity.  tortion  for 

9.  Williams  v.  Lyons.  M.  T.  1723.  K.  B.  8  Mod-  189.  a  gaoler  to] 

An  action  on  the  case  was  brought  against  the  defendant,  fur  criminal  con-  take  from  a 
versalion  with  the  plaintilf's  wife;  and  on  not  guilty  pleaded,  the  jury  gave  a  prisoner  a 
.   verdict  for  the  plaintiff,  and  2001.  damages;  and  afterwards  the  defendant  used  larger  sam 
some  indirect  means  with  tbe  plaintifl'  to  take  a  small  sum,  and  release  the  da-  [^In  J^J^ 
mages;  and  because  he  would  not  take  SQL  and  give  such   a  release,  the  de-|Q^gji  j,- 
lendant  got  a  warrant  of  a  justice  of  peace  to  take  up  the  plaintiff  for  a  pre- the  magia 
tended  murder  under  which  he  was  taken  in  execution  on  a  Sunday,  and  kept  trate'a  regtt 
in  custody  till  Monday,  and  then  was  arrested  in  an  action  of  500/.  at  the  euit  |j**?"'' 
of  the  defendant;  all  which  was  done  to  extort  a  release  from  him;  which  *P"  j.JJj  ^  ^^^ 

*  Or  take  a  bond  for  fees  before  execution  ;  llutt.  53. 

VOL.  IX.  46 
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•xtortion.  was  objected,  that  tho  offonccs  were  distinct,  that  the  extortion  might  be  in  ooo 
The  indict  [jqj  jjqj  i]^q  other,  and  that  therefore  the  indictment  ought  to  have   bcea  seve- 

"?.?-    ™"*  fal  •     But  Hie'  Court  overruled  the  ohjcction. 
state  a  sam  #1  v    /i  / 

which  need  ^  ,     W  •''^»*^»  ^^;    n^       ^        „ 

notbeprov  !•  Rex  V.  Burdett.  H.  T.  1G96.  K.  B.  1  Ld.  Rnym.  149. 

ed  as  laid.        Per  Holt,  G.  J.     If  a  man  he  indicted  for  taking  extorsivel/  20s. ^  and  there 

And  state  jg  \^^i  proof  of  ]«.,ypt  the  defendant  is  guilty;  and  the  extorsive  agreement 

the  offence  -^  ^^^  ^^^  offence,  but  it  is  the  taking. 

colorToffi  -'  Rr.GiNA  v.  JLvynes.  K.  T.  1705.  K.  B,  2  Salk.  fiSO. 

cii.  Per  Cur.     The  charge  should  bo  laid  liiher  that  colore  ojficit  stti  exiarsitt 

And  name  took;  or  generally,   that  he  colore  ojjuii  sui  injuyiosc  d  extorsive  took  prof(£~ 

the  time  doy  Sfc 

mittedT"*  •^-  ^^•^'^'  ^^oBCRTs;  E.  T.  1G9I.  K.  B.  4  Mod.  101.  103. 

I  554   I        ^^  information  for  extortion  did  not  allonje  a  certain  time  when  (he  oiTence 
In  seneral   ^*^^  committed.     It  was  contended,  and  assented  to  by  the  Court,  that  it  was 
if  defecflTe  n<^t  a  good  objection  after,  though  it  rnl^ht  have  been  upon,  demurrer. 
tl^  K.  B.  4.  iUx  V.  Wadswortii.  M.  T.  16'J3  K.  B.  5  Mod.  13. 

will  direct  Motion  to  quash  an  indictment  for  extortion  against  a  miller,  because  itwaS 
the  party  to  hq^  g^MJ  jurat  nor  oncraly  nor  the  jurors  named.  The  Court  said,  the  party 
«SJ"°/\« .  must  demur.  We  cannot  quash  the  indictment,  it  is  against  the  practice  of 
ment*"    ^    the  Court. 

may  be  tri  (f)  %  «'^^''»«    tried. 

cd  by  the  Rex  v.  Loggex  Et  Fuoome.  H.  T.  1717.  K.  B.  I  Stra,  73. 

jastices  at  An  indictment  for  extortion  at  sessions  was  objected  to,  because  the  justices 
their  sea      ^^^  no  jurisdiction  as  to  extortion.     Bui  the  Court  said  the  word  eriortiottibus 

An  attach    ^^^*  "^^^  °"  ^"^'"^  commissu  n. 

ment  (^)  Pimishucnl.]] 

liea  against  (C)  By  attachment. 

B  bailifFfor  SiiipwAY  v.  Clark.  M.  T.  1737.  C.  P.  Barnes,  32. 

eztDrtion,  Defendant  petitioned  against  sheriff's  officer,  for  extortion,  &c.  praying  re- 
lief according  to  statute  i2  Geo.  2.,  and  the  Court  made  a  rule  tor  the  bailiffs 
to  show  cause  why  an  attachment  should  net  be  issued  against  them, 

Eptra  2©0rfe.     See  tit.    Work  and  Ijahoiir. 
JTcJCtOT-     See  tit.  Prinnpal  and  Jigent, 
iraCUltO.     See  tit.  Peu\ 
JTtTlSe  XmprCgOttmCUt.     Seetit.  /mpWsoKmtni, 

iFalstr  33vctrttC€3. 


G.  4.^ 

taining  mo  other  person  any  chattel,  money,   or  valuable  security,  with  intent  to  cheat  or 
ney,  &c.  by  defraud  any  person  of  the  same,  every  sucli  offender  shall  be  guilty  of  a  mis- 

.  *^       .    suing  for  tlic  samn.     The  tr«'l)io  dnmjL'ps  arc  nlciila'.eil  a*?  throe  tiiiios  the  amount  of  the 
^"  *  "**  damji-es  found  by  tlm  jury;   Ffc  '2  T.  H.  IT/J;  ()  1).  ♦V  K.  1;   S.  C.  4  B.  cK  C.  1,V1. 

•  •  iFis  said  that  iin  indictinciil  for  exlorlioii  may  !>o  1  lid  in  miy  coun:v  l>y  iho  31  Eliz.  c.  5j 
1  llttvvk.  P.  C.  c.  GP.  p.  0;  but  tills  position  l»ns  beon  (lucstioucd;  2  llawii.  P.  C.  "c.  36.  s. 
10;  2  Chi^.  Crim.  27.1.  r. 

t  Dut  thni;<;li  it  r)iiiit  To  stato  for  what  cause  the  extortion  wai  tukon,  it  will  bo  good  after 

verdicS  ^^^-  ^J<^"  ^1* 

X  Thcofloncc  is  punished  at  common  law  hy  fine  and  imprisotiment,  and  also  by  a  rcmoF? 
al  from  tho  oJTicc,  in  iho  ex»»cuUiui  of  v/hicli  it  was  coinniiifiMl,  see  1  II«-i\\k.  P.  C.  c.  6^^.  s. 
r>.  and  lliorc  Ij  an  adJitional  nnniJjiTicnt  hy  niaf.  of  Wostniiiislcr  \.  c.  i;G.  hy  which  it  is 
enacted  tlirit  no  sheriff  nor  oiFior  kin«x's  olVuor  shnll  t.iko  any  rcw.-ird  to  do  his  office,  bul 
shall  be  paid  of  that  which  llwy  Ijikeofiho  l\.\xvs,  and  lluit  he  whoso  do:h  shall  forfeit  twice 
as  ninch,  and  shall  ho  pnnL-tjetl  al  ihc  Kind's  pitsismo." 

§  C.  29.  p.  53.     The  part  of  this  clause  which  creates  the  offence  is  a  re-cnactoient  of 

'the  provisions  on  this  subject,  contained  in  the  30  Geo.    2.  c.  24.^  and  52  Geo.  3.  c.  64* 

which  extended    the  former  nta  ole   to  obtainih|{   secarities   for  nioneyi  except  that  under 

those  statutes  the  offender  might  be  whipped,  which  i^  not  so  under  the  present  enactvenl. 

'  The  latter  part  vf  the  section,  which  enacts  that  the  ofibndcr  shall  not  be  acqaitted,  becaose 
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demeanor,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the    L  ^^  I 
Coart,  to  be  transported  beyond  the  seas,   for  the  term  of  seven  years,  or  to 'And  it  will 
suffer  such  other  punishment  by  fine  or  imprisonment,  or  by  both,  as  the  Court  **•  "^ 
shall  award;  provided  always,   that  if  upon  the  trial   of  any   person  indicted  J^"'^^ 
for  such  misdemeanor,  it  shall  pe  proved  that  he  obtained  the  property  in  que's-  ihai  the 
tion  in  any  such  manner,  as  to  amount  in  law  to  larceny,  he  shall  not,  by  rea-  csfeproT*^ 
son  thereof,  be  entitled  to  be  acquitted  of  such  misdemeanor,  and  no  such  in- «inounti  to 
dictment  shall  be  removeable  by  ceriiorari,  and  no  person  tried  for  such  mis- 1*'*®"^' 
demeanor  shall  be  liable  aflerwards  to  be  prosecuted  for  larceny  upon  the  said 
facts." 

the  offenee  amoontB  to  felon}'  is  new.  The  7  &  8  Geo.  4.  c.  27.  wholly  repeals  the  88 
Hen.  8.  c.  1.  (respeeting  privy  tokens,  &c.)  and  the  62  Geo.  3.  c.  64.  also  repeals  to  macb 
of  the  30  Geo.  2.  c.  24.  *'  as  relates  to  ebaining,  by  false  pretence  or  pretences,  any  prop- 
erty as  therein  mentioned,"  and  so  mnch  of  the  3  Geo.  4.  c.  114.  as  relates  to  this  ofience^ 
however,  some  of  the  cases  decided  upon  the  repealed  act;  30  Geo.  2.  c.  24;  it  may  be  a* 
well  to  give  the  essence  of  in  this  note,  becanse  it  will  assist  in  the  constraction  of  the  r^ 
cent  statute.  To  have  constitated  an  offence  within  the  30  Geo.  2.  c.  24.  money  or  goods 
mast  have  been  obtained  by  afaUe  pretence  with  an  intent  to  defraud^  andf'it  was  no 
objection  that  the  pretence  consisted  in  a  representation,  as  of  some  transaetion  to  take 
place  at  a  future  time;  Young  v.  the  King  in  error;  3  T.  R.  98«  It  was  a  qtfestion  whe- 
ther the  30  Geo.  2.  extended  the  law  to  cases  agains(  which  common  prodence  might  gvard 
against,  see  2  East,  P.  C.  c.  18.  s.  8.;  however,  a  pretence  that  the  party  will  do  aa  aet 
he  did  not  mean  to  do,  as  a  pretence  that  he  will  pay  for  goods  on  delivery,  was  act  a 
false  pretence  within  the  act;  Rex  v.  Goodhall,  Rass.  and  Ry.  C.  C.  127.  So  a  pretence 
to  a  parish  officer,  as  ail  excuse  for  not  working,  that  the  party  had  not  clothes  when  be 
really  had,  though  it  induced  the  officer  to  give  him  clothes,  was  holden  not  an  ob(ainiD|^ 
goods  by  false  pretences;  Rex  v.  Wakeling,  Russ.  and  Ry.  C.  C.  504.  But  where  a  an- 
perintendant  in  a  clothing  manufactory  having  to  knep  an  account  of  the  nnmber  of  sheaf" 
ers  employed,  and  the  amount  of  their  earnings  and  wages,  and  to  deliver  it  in  every  week^ 
delivered  in  a  false  account,  by  which  he  obtained  a  larger  sam  of  money  than  was  dae^ 
that  was  holden  to  be  within  the  30  Geo.  2.  c.  24.  Mitchell's  case,  2  East,  P.  C.  830;  so, 
where  the  prisoner  obtained  money  from  the  keeper  of  a  post  office,  by  assuming  to  be  the 
person  mentioned  in  the  money  order  which  he  presented  for  payment,  but  did  not  make 
any  false  declaration  or  ans^rtion  to  obtain  the  money,  still  the  case  was  holden  to  be  with- 
in the  30  Geo.  2.  Rex  v.  St^ry,  1  Russ.  and  Ry.  81.  And  the  fact  of  uttering  a  connter- 
leit  note  as  a  genuine  note  was  holden  to  be  tantamount  to  a  presentation  that  it  was  so; 
Freeth's  catie,  1  Ru^s.  and  Ry.  127, 

Upon  an  indictment  for  delivering  in  payment  for  a  horse  certain  promissory  notes  as 
for  good  and  available  piomissory  notes,  which  thp  prisoner  knew  to  be  not  good,  nor  of 
any  value,  purporting  to  be  the  notes  of  a  country  bank,  which  was  supposed  to  have  fail- 
<ed.  Held  that  at  all  events  it  was  necessary  to  prove  the  notes  were  of  no  value,  and  bad; 
Rex  T.  Flint,  Russ.  and  Ry.  640.  And  where  a  carrier  pretended  to  the  consignor  of  goods 
that  he  had  delivered  them  to  the  consignee,  and  thereby  obtained  money  for  the  carriage; 
it  was  holden  that  tha  offence  was  within  the  30  Geo.  2.  c.  24.  now  repealed;  Rex  v. 
Airey,  2  East,  Rep.  30.  So  the  offence  of  borrowing  money  by  pretending  thatthe  person 
was  sent  bv  a  neighbour  was  holden  within  the  statute;  Coleman's  case,  2  East,  P.C^  672. 
And  the  30  Geo.  2.  was  considered  to  opply  to  fraudulently  obtaining  goods,  by  giving  in 
paynjent  a  check  upon  a  banker  with  whom  the  party  kept  no  account,  and  which  he 
knew  would  not  bo  paid;  Rex  v.  Jackson,  3  Camp.  870. 

So  on  an  indictment  under  the  30  Geo.  2.  c.  24.  it  was  holden  that,  where  the  defend- 
ant a  porter,  delivered,  along  with  a  basket  offish,  a  false  ticket,  directing  that  9s.  lOd, 
instead  of  6s,  6d.  was  to  be  paid  for  it;  the  boHket  was  well  described  in  the  indictinent  as 
a  parcel,  but  that  it  would  have  been  otherwise  if  the  indictment  had  been  on  a  publiclocal 
act,  89  Geo.  3.  c.  58.  which  enumerates  baskets,  parcels,  packages,  &c.  specially;  Cook's 
ease,  1  Leach,  C.  L.  105;  2  East,  P.  C.  616.  And  where  an  indictment  on  the  sanie  stat- 
Qta  averred  that  the  defendant,  by  false  pretenses,  obtained  a  sum  of  money,  being  the 
proper  monies  of  A.,  and  it  appeared  in  evidence  that  the  money  i«{as  obtained  from  B., 
acting  as  A.'s  servant,  who  hid  not  at  that  time  in  his  pomession  any  money  belonging  to  A. 
bat  afterwards  was  repaid  by  him  the  sum  delivered  to  the  defendant,  the  variance  was 
deemed  fatal.  But  the  objection  was  removed,  upon  its  appearing  that  B.  had  at  the  time 
a  sum  belonging  to  A.,  equal  to  that  delivered  to  the  defendant;  Rex  v.  Douglass,  1 
Campb.  212. 

On  an  indicf  mcnt  under  30  Geo.  2.  c.  24.  It  was  no  objection  in  arrest  of  judgment  that 
the  indictment  contained  several  charges  of  the  same  nature  in  the  different  counts;  and 
where  the  pretence  vv«s  conveyed  by  words  ppoken  by  one  defendapt,  in  the  presence  of 
others  who  were  acting  in  concert  together,  it  was  holden  they  might  be  all  indicted  jointly; 
Young  v.  the  King,  3  T.  R.  9S.     It  was  not  essential  to  prove  that  the  prisoner  used  the 
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^lASt  Urtttttt.     See  tits.  Mandamus]  Sheriff. 
jffUlBt  HS^effliltS.     See  tit.   Weights  an4  Measures. 

Jfu^uxiijftt  Simple. 

I.  DIFFERENT  SPECIES  OF. 

(A)  Fee-simple  absolute,  p.  658. 

(B)    FeE-SIMFLE,  (QUALIFIED  OR  BASE,  p.  558. 

(C)  Fee-simple,  CONDITIONAL,  p.  658. 
I  657  1        II.  BY  WHAT  MEANS  SUCH  AN  ESTATE  MAY  BE  AC* 

QUIRED. 

(A)  By  right. 

1st.  By  purchase. 
1.  By  bargain  and  sale.  See  tit.  Bargain  and  Sale.  ^.  By  common  reco* 
tery.  See  tit.  Recovery.  3.  By  covenant  to  stand  seised^  See  tit.  Covenant, 
4.  By  devise.  See  tit.  Devise.  5.  By  exchange.  See  tit.  Exchange.  6. 
By  feoffment.  See  tit.  Feoffment.  7.  By  fine.  See  tit.  Fine.  8.  By  grant. 
See  tit.  Grant.      9.  By  release.     See  tit.  Release. 

2nci.  By  descent.     See  tit.  Descent. 

(B)  By  WRONG. 

1st.  By  abateinent'     See  tit.  Disseisin.     2nd.  By  disseisin.     See  tit.  Dis- 
seisin.    3rd.  Bif  intrusion.     Se%  tit.  Intrusion. 
Ill,  IN  WHAT  THINGS  A  MAN  MAY  HAVE  A  FEE^M. 
PLE,  p.  559. 
;   IV.  BY  WHAT  WORDS  SUCH  AN  ESTATE  MAY  BE  CHE- 
ATED. 

(A)  In  a  deed,  p,  559, 

(B]  By  a  devi«e,  p.  560. 

V.  RELATIVE  TO  THE  ABEYANCE  OF,  p.  560.       ' 
VI.  RELATIVE  TO  THE  ADVERSE  POSSESSION  OF   SUCH 

AN  ESTATE,  p.  560. 
VII.   RELATIVE  TO  THE  INCIDENTS  TO  SUCH  ESTATES 

(A)    As  REGARDS  COTRTESY,  p.  660. 
(B) DOIVER,  p.  661. 


(C) ITS  ALIENATION,  561. 

.TV 


VIII.  RELATIVE  TO  ITS  BEING  SUBJECT  TO  DEBTS. 

(A)  From  the  crown,  p.  661. 

(B)  From  a  subject,  p.  561. 

IX.  RELATIVE  TO  THE  LAW  OF  MERGER  AS  CONNECT- 
ED  WITH,  p.  662. 
r  ^^^  .         X.  RELATIVE  TO  THE  LAW  OF  FORFEITURE  AS  CON- 
r  558  1       NECTED  WITH,  p.  562. 

,  I.  DIFFERENT  SPECIES  OF, 
(A)  Fee-simple  absolute.^ 
very  words  which  constitute  the  false  pretence,  as  alleged  in  the  indictmeDt;  it  wassofficieot 
to  prove  acts  and  conduct  wiiich  virtually  amount  to  the  false  pretence  laid,  see  2  Stark.  Co, 
568.  But  the  proof  of  the  presence  must  correspond  vviih  the  allegations- and  it  was  also 
necessary  to  prove  ihat  the  money  or  goods  were  obtained  by  means  of  the  false  pretence, 
^      and  the  intention  to  defraud;  see2Siark.  Ev.  565. 

Formerly,  in  cases  where  goods  had  been  obtained  from  anotlier  by  mere  fraud,  the  Court 
had  not  power  of  awarding  restitution  on  conviction  of  the  offender,  as  in  cases  of  felony; 
see  Parker  v.  Patrick,  5  T.  R.  175;  Rex  v.  De  Veaux,  2  Leach,  C.  L.  585.  But  now  by 
the  7  4"  8  Geo.  4.  c.  29.  s.  57*  the  Court  may  order  restitution  of  the  property  in  a  summaiy 
manner,  but  not  to  extend  to  securities  bona  fide  paid  for  or  transferred. 

•  The4vord  fee  is  sometimes  used  for  ihe^compass  or  circuit  of  a  lordship  or  manor,  as 
we  say  the  lord  of  the  fee,  &c.,  as  well  as  the  panicular  estate  of  the  tenant,  and  also  for  a 
perpetual  right  incorporeal,  as  to  have  the  keeping  of  prisons,  &c.,  in  fee;  Bract,  lib,  2.  cL 
6;  Old.  Nat.  Br.  41.  And  where  a  rent  or  annuity  is  granted  to  one  and  his  heirs,  it  is  a  fee 
personal;  Co.  Lilt.  1.2. 

t  Tenant  in  feo-s'unple,  says  Littleton,  s.  L  is  he  who  hath  lan^s  or  tenements  to  bold 
to  him  and  his  heirs  for  e^er.  And  it  is  called  in  Latin  fsdum  simple  simplex;  for  fe- 
dora is  the  same  that  inheritance  is,  and  simplex  is  as  much  as  to  say  lawfol,  or  puriB,  apd  sq 
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(B)  Fee-simple  qualified  or  base.* 
(C)  Fie-simple  conditional.      Vide  po9t^  tit.  Tail^  Estate  in^  et  antej  tit. 

Condition. 


II.  BY  WHAT  MEANS  SUCH  AN  ESTATE  MAY  BE  ACQUIRr 

ED.      rtde  Analvsis.  I   569  1 


III.  IN  WHAT  THINGS  A  MAN  MAY  HAVE  A  FEE-SIMPLE.t 

ly,  BY  WHAT  WORDS  SUCH  AN  ESTATE  MAY  BE  CREATED. 

(A)  In  a  deed.  J 

icBdom  simplex  signifios  a  law  or  pure  inheriinnce.  Littleton  has  been  censured  for  annex- 
iBg  an  improper  meaning  to  the  word  fcedum  in  hi?  definition;  and  it  has  been  contended  that 
that  word  signifies  lands  holdcn  of  a  superior  lord  by  military  or  otUur  services.  But,  al> 
though  this  was  certainly  the  originul  mcanini;  of  the  word  ;  yet,  when  the  feudal  law  was 
fully  established  here,  and  it  was  universally  acknowledged  that  all  the  lands  in  England  Were 
held  mediately  or  immediately  of  the  Crown,  the  word  fsdum,  or  fee,  became  generally  used 
to  denote  the  quantity  of  estate  or  interest  in  the  land.  Thus  it  appears  from  Bracton,  that 
the  word  foodnm  was  then  of.en  used  in  both  these  senses.  Et  scjeudum  quod  fceJum  est  id 
quod  quis  tenet,  ex  quacunque  causa,  sibi  et  hsredibus  suis.  Item  dicitur  I'cBdum  alio  modo 
ejus  qui  alium  feoffat,  et  quod  quis  tenet  ab  alio;  et  si  qui  dicat,  talis  tenet  de  me  tot  fsda 
per  servitium  militare.  And  it  its  evidently  for  the  purpose  of  denoting  the  quantity  of  inter- 
e8t.'that  the  words  fosdum  is  used  in  pleading  an  inlieritauce  in  the  King.  viz.  Rex  scfisitus 
fuit  in  dominico  suo  ut  de  fcedo;  where  the  word  fceJuni  cannot  possibly  import  an  estate 
bolden,  the  King  not  holding  of  any  superior  lord,  but  merely  denotes  an  inheritance. 

An  estate  in  fee-simple  is  the  entire  and  absolute  in  ercst  and  property  in  the  land;  from 
which  it  follows  that  no  one  can  have  a  greater  estate,  so  that  whenever  a  person  grants  an 
estate  in  fee-simple,  he  cannot  make  any  further  dispo>iiion  of  it,  because  he  has  already 
granted  away  the  whulo  interest;  consequently  nothing  remains  in  him.  An  estate  in  fee^ 
simple  may,  however,  be  granted  on  condition;  and  in  devises  by  will,  and  deeds  deriving 
their  effect  from  the  statute  of  uses,  an  estate  in  fee- simple  may  be  rendered  defeasible  on  the 
happening  of  some  future  event.  Tenant  in  fee-simple  is  the  absolute  master  of  all  houses  and 
other  buildings  erected  on  the  land,  as  also  of  all  timber  growing  thereon;  for  trees  arecon- 
sidered  as  parcel  of  the  inheritance;  and  tho  law  does  not  favour  the  severance  of  them  from 
the  freehold,  because  they  would  bo  thereby  wasted  and  destroyed.  lie  is  also  entitled  to 
all  mines  of  metal,  except  gold  and  silver,  and  to  dig  up  and  dispose  of  all  minerals  and  fos* 
sils  which  are  under  the  land;  I  Cru.  Dig.  63v 

*  A  base  or  qualified  fee,  is  such  a  one  as  hath  a  qualification  subjoined  thereto,  and  which 
must  be  determined  whenever  the  qualification  annexed  to  it  is  at  an  end.  As,  in  the  case 
of  a  grant  to  A.  and  his  heirs,  tenants  of  the  manor  of  Dale;  in  this  instance,  whenever  the 
beira  of  A.  cease  to  be  tenants  of  that  manor,  Yelv.  150;  Prest.  on  Estates,  20;  1  Leon.  74. 
the  grant  is  entirely  defeated.  So,  when  Henry  tlio  Fourth  granted  to  John  Talbot,  Lord 
of  the  Manor  of  Kmgston,  Lisle  in  Berks,  that  he  nnd  his  heirs,  lord  of  the  said  manor,  should 
be  peers  of  the  realm,  by  tho  title  of  barons  of  Lisle;  here  Juhn  Talbot  had  a  baso-Dr  quali* 
fied  fee  in  that  dignity,  Co.  Litt.  U,7.  and,  the  instunt  ho  or  his  heirs  quilled  the  seigniority 
of  this  manor,  the  dignity  was  at  an  end.  This  estate  is  a  lee,  because  by  possibility  it  may 
endure  for  ever  in  a  man  and  his  heirs;  yet  as  thai  duration  depends  upon  the  concurrence  of 
eoUateral  circumstancbs  which  qualify  and  debase  tho  purity  ol  the  donation,  it  is  therefore  a 
qualified  or  base  fee;  2B1.  Com.  110. 

f  A  man  may  have  an  estate  in  tce-simpio  of  all  lands  or  tenements,  or  other  things  real ; 
Co.  Litt*  1.  b.  Of  lordships,  advowsons,  commons,  estates,  and  all  hereditaments;  Co. 
Litt.  4.  a.  So,  he  may  have  a  fee-simple  in  things  mixed,  as  in  franchises,  liberties,  &c.; 
Co.  Litt.  2.  a«  So,  if  a  man  grants  to  another  and  his  heirs,  all  woods,  ui.derwoods,  timber 
trees,  or  others,  in  such  a  part  of  a  forest,  saving  the  soil,  the  granloe  has  a  fee  to  take  in 
alieno  solo;  K.  8.  Co.  147.  b.  So,  in  things  per»;onal,  as  an  annuity;  Co.  Litt.  2.  a.  In  a 
dignity  granted  to  him  and  his  heirs;  Co.  Litt.  2.  a.  In  a  swan  mark;  7  Co.  J 7.  In  a 
part,  as  htiare  of  the  New  Kivcr  water;  Co.  Rail.  207.  So,  in  the  patronage  of  an  hospi- 
tal, or  other  thmg  created  de  novo,  in  which  there  was  not  a  precedent  estate,  a  man  may 
have  a  fee  to  hiiii  and  his  heirs,  qualified  in  a  particular  manner,  a»  if  a  queen  cunsorl  in- 
stitute&  an  hospiint,  and  reserves  tiie  patronage  bibi  ot  regiuis  Anglia:  succedentibus;  Ca.  Cb. 
214*  But  in  estates  in  c^se,  bel'urebucli  dihhultury  ifilieritaiice  ii  cannot  be,  as  the  Duchy  of 
Cornwall  liiuiied  to  the  prince  et  tiliis  regis  Angliie  progcnius  shall  nut  be  good,  exccp*.  when 
limited  by  act  of  parliament;  ti  Co.  It). 

X  With  respect  to  the  words  required  to  create  an  estate  in  fee-simple,  it  is  laid  down  by 
Littleton  and  Lord  Coke,  that  in  all  feotfmenis  and  grunts  tho  word  heirs  is  absolutely  ne- 
cessary for  that  purpose,  and  cannot  be  supplied  by  any  other  word  whatever.  Mr.  Mad- 
ox,  however,  contends  that  this  doctrine  is  not  so  ancient  as  is  generally  supposed,  for  that 
formerly  there  were  several  modes  of  expression  by  which  an  estate  in  fee-simple  might 
l^Te  been  created  without  the  word  heirs,  sach  as  that  tho  feoffee,  et  suu,  otmuu  po$t 
ijp$um,  or  ha^endt/tm  etjun  hareditario perpetuo  po98idendum\  so'that  it  if  probabU 
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(B)  In  a  devise.     Vide  tit.  Devise, 
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V.  RELATIVE  TO  THE  ABEYANCE  OF.* 

Advene  

poteeMion  VI,  RELATIVE  TO  THE  ADVERSE  POSSESSION  OF  SUCH  AN 

for  nztj  ESTATE. 

feii^rin  Barnwell  v.  Harris.  H.  T.  1809.  C.  P.  1  Taunt.  430. 

defouiblo        -P^  ^ur.     It  is  a  technical  rule  among  conveyancers  to  approve  a  posses* 

title  to  the  sioQ  of  sixty  years  as  a  good  title  to  a  fee-simple. 

fee  limple.  

VII.  RELATIVE  TO  THE  INCIDENTS  TO  SUCH  ESTATES. 

(A)    As  REGARDS  CURTESY.  + 

this  maiim  was  not  fully  estajiHshed  till  the  principles  of  the  feadal  law  were  generally 
adopted,  in  which  it  was  a  rule  that  in  the  donation  of  a  feud  the  words  should  be  strictly 
technical;  2d,  in  13racton's  time,  the  form  of  a  gift  in  fee-nimple  was  habendum  tali  et 
harodibus  suis,  or  tali  et  haredibut  sui^,  vet  cui  terram  illam  dare  vel  a$signare 
voluerit;  and  it  may  now  be  laid  down  as  a  general  rule,  that  in  all  feoffments  and  grants 
to  natural  persons,  and  also  in  all  conveyances  deriving  their  effect  from  the  statute  of  uses, 
no  word  but  the  word  heirs,  however  strong  the  intention  may  appear  to  give  the  entire 
property,  wilt  create  an  estate  in  fee-simple,  nor  is  there  in  fact  any  other  word  in  the  Eng- 
lish language  expressive  of  all  the  circumstances  which  constitute  the  idea  of  an  heir,  A 
gift  to  a  man  et  hceredibus,  with  livery  of  seisin,  though  the  word  suis  be  omitted,  will 
pass  an  estate  in  fee-simple;  because  the  livery  .ohall  be  taken  most  strongly  against  the 
feoffor.  But  if  one  gives  land  to  two  persons,  to  bold  to  'those  two  et  haredibus,  omit- 
ting $ui8,  they  only  take  ain  estate  for  life  for  the  uncertainty.  Lord  Coke  says,  if  lands 
are  given  to  a  man  and  his  heir,  in  the  singular  number,  he  will  not  take  an  estate  in  fee.- 
Bnt  Mr.  Uargrave  observes  that,  according  to  many  authorities,  the  word  heir  may  be  nO' 
men  collectivumy  and  operate  in  the  same  manner  as  heirs  in  the  plural  namber. 

It  was  determined  in  a  niodern  case  that  the  words,  **  tn  the  use  of  all  and  every  the 
child  or  children  of  a  marriage,  equally  share  and  share  alike;  if  more  than  one,  as  ten- 
ants in  common,  and  not  as  joint  tenants;  and  if  but  one  child,  then  to  such  only  child^ 
his  or  her  heirs  or  assigns  for  ever,"  should  he  construed  so  as  lo'create  an  estate  in  fee  in 
all  the  children.  The  words  *'  his  or  her  heirs"  being  allowed  to  operate  as  words  of  lim- 
itation on  all  the  preceding  words  in  the  sentence.  The  rule  that  the  word  heirs  is  ahso- 
Intely  necessary  to  create  an  estate  in  fee-simple  admits  of  a  few  exceptions,  Thas,  if  a 
father  enfeoffs  his  son,  to  hold  to  him  and  hi:)  heirs,  an)  the  son  re-enfeoHs  the  father,  as' 
fully  as  the  father  enfeoffed  him,  an  estate  in  fee-sinr.ple  will  pass  to  the  fnther.  If  oner 
co-parcener  or  joint  tenant  releases  all  his  right  to  another,  it  will  pass  a  fee,  wilbont  the 
word  heirs.  So  if  one  co-parcener  grants  a  rent  to  the  other,  for  equality  of  pnrtition,  an 
estate  in  fee-simple  in  the  rent  will  pass,  without  the  woid  heirs;  fur  as  the  rent  comes  id 
lien  of  the  inheritance,  it  has  as  strong  a  relation  to  the  inheritance  ts  if  the  word  heirs  bad 
been  mentioned. 

In  releases  that  enure  by  way  of  mitter  le  droits  the  word  heirs  is  not  necessary  to  cre- 
ate a  fee-simple,  as  has  been  already  stated.  In  conveyances  to  corporations,  wbethersole 
or  aggregate,  the  word  heirs  is  not  neces^sary  to  create  a  fee-simple,  but  the  law  makes 
a  distinction  between  a  corporation  aggregate  and  solo  corporation;  for  a  feoffment  to  a 
corporation  aggreg.ito  will  pass  a  fee  wtthout  any  words  of  limitation;  whereas  in  a  feoff'* 
ment  to  a  corporation  sole,  the  word  successors  is  necessary.- 

An  estate  in  fee  will  pass  to  the  King  without  the  words  heirs  or  successors,  partly  on  ac- 
count of  his  prerogative,  and  partly  because  in  judgment  of  law  the  King  never  dies. 

•  The  law  requires  the  free  holder  should  never,  if  possible,  bo  in  abeyance;  but  where 
there  is  a  tenant  of  the  freehold,  the  remainder  or  rever>ion  in  fee-simple  may  exist  for* 
tmie  without  any  particular  owner,  in  which  case  it  is  said  to  bo  in  abeyance.  Thus,  if  anr 
estate  be  limited  to  A.  for  life,  remainder  to  the  right  heirs  of  B..  the  fee-simple  is  in  abey- 
ance during  the  life  of  B.  because  it  is  a  maxim  of  law  that  nemo  est  hcerea  viventU, 
The  law,  however,  does  not  favour  the  abeyance  of  the  fee-simple,  for  in  that  case  many 
operations  are  suspended.  The  particular  tenant  or  person  in  posession  of  the  freehold  » 
rendered  dispunishable  at  law  for  waste;  for  a  writ  of  waste  can  only  be  brought  by  one 
entitled  to  the  fee- simple.  The  title,  if  attacked,  could  not  formerly  be  completely  defen- 
ded; for  there  was  no  person  in  being  whom  the  tenant  of  the  freehold  could  pray  in  aid 
to  support  his  right.  iNor  could  the  niere  right  itself,  by  subsisting  in  a  stranger,  be  re- 
covered in  this  interval,  for  in  a  wiit  of  right  patent  a  tenant  lor  life  could  not  join  the  mlse 
on  the  mere  right.  And  in  modern  times,  the  courts  do  not  favour  the  abeyance  of  the 
fee-simple,  because  it  operates  as  a  restraint  on  alienation. 

t  Under  title  Curtesy,  ante,  vol.  vii,  p.  471).  it  was  mer»'ly  nici.tionod  Uiat  estates   in  fee- 

siinplo  wore  suhjec:    to  curtesy.     It  appears  fVoni  Glanvijle,  lib.  7.  c.  18.  tliat  the  right  to 

curtesy  was  originally  confinod  to  iho  marilagium  of  tho  wife.     But  when  Bracton   wrote, 

Bract.  437.  b.  8.  a.  this  ridit  appears  to  have  been  extended  to  all  the  lands  whereof  the 

wife  was  seized,  whether  she  acquired  them  by  inheritance,  or  as  a  maritagium,  or  by  dona 


FEE  AND  FEE-SIMPLE.— For/tt/urc  of,  37J 

(B)   As  REGARDS    DOWLR.*  (661    "j 

(C)   As  REGARDS  ITS  ALlENATION.f 

VIIL  RELATIVE  TO  ITS  BEING  SUBJECT  TO  DEBTS. 

(A)  From  the  crown.     Vide  antey  tit.  Extent/ 
(B)  From  a  subject. J 

IX.  RELATIVE  TO  THE  LAW  OF  MERGER  AS  CONNECTED 

WITH.§ 

tion.  And  Littleton's  description  of  curtesy  extends  to  all  estates  in  fee-simple.  If  a  wo- 
man, tenant  in  tail,  after  pos.^ibilily  of  i^siio  nxtinnt,  takes  a  husband,  lias  issue,  and  the  fee- 
simple  descends  upon  lier,  the  hu:»bind  w'lli  be  entitle  i  to  curtesy;  hopanse,  by  the  descent 
of  the  fee,  (lie  estate  tail  after  possibility  was  merged;  and  the  wife  became  tenant  in  fee- 
simple  executed;  Bro.  Ab.  Estate,  25. 

A  roan  may  be  tenant  by  the  curtesy  of  a  capital  messuage,  though  it  be  caput  cobiiiatuf 
or  baronios,  as  well  as  of.  a  .castle,  which  serves  for  the  public  defence  of  the  realm;  and 
also  of  an  honor  or  manor,  with  all  their  rights  and  appurtenances;  1  Inst.  30.  b. 
Where  by  articles  previous  to  marriage  a  woman  granted  to  her  intended  husband  daring 
their  joint  lives,  the  intercut  of  her  money,  and  the  rents  of  her  estate,  of  which  she  waii 
seized  in  fee,  to  maintain  the  limine,  &c.  Lord  Hardvvickc  held  that  ih'is  was  not  intended 
to  abridge  the  husband's  le^al  rights;  therefore  that  he  was  entitled  to  be  tenant  by  the  cur- 
tesy of  the  estate,  whereof  his  wife  was  seized  at  the  time  of  the  marriage,  aa  well  as  to  ad 
estate  which  came  to  her  afler;  3  Atk.  423;   1  Cru.  Dig.  152. 

*  Estates  in  fee-simple  are  subject  to  dower.     Vide  ante,  tit.  Dower. 

t  Of  the  several  incidents  inseparably  annexed  to  an  estate  in  fee-simple,  the  first  if  iL 
power  of  alienation.  Any  general  restriction,  therefore,  of  this  power,  annexed  to  the  crea- 
tion of  an  estate  in  fee-simple,  is  absolutely  void,  and  of  no  effect. 

This  unlimited  power  of  alicnuiion  comprises  in  itself  all  inferior  powers;  so  that  a  ten- 
ant in  fee-simple  may  create  an  inferior  estate  or  interest  out  of  his  own.  Therefore  a  cua« 
torn  t}iut  a  tenant  in  foe-simple  cannot  demise  his  lands  for  more  than  six  years  is  voidj  be^ 
cause  it  is  contrary  to  the  freedom  of  the  estate  of  one  who  hath  a  fee-simple;  Dyer^  357.  b; 
An  estate  in  fee  simple  will  descend  to  the  heirs  general  of  the  person  who  was  last  seized 
thereof,  whether  male  or  female,  lineal  or  collateral.  And  it  is  for  this  reason  that  the  word 
simple  is  added  to  the  word  fee,  importing  an  absolute  inheritance,  clear  of  any  condition^- 
limitation,  or  restriction  to  particular  heirs;  in  contradistinction  to  another  class  of  estates  of 
inheritance,  which  are  only  descendible  to  some  particular  heirs;  1  Cru.  Dig.  66. 

t  Estates  in  fee-simple  arc  subject  to  the  curtesy  of  the  husband,  and  the  dower  of  the 
wife.  Estates  in  fee-simple  are  liable  to  the  payment  of  all  debts  contracted  by  the  tenant, 
for  which  he  has  acknowledged  any  security  on  record,  or  has  bound  himself  and  his  heire 
by  any  deed  or  instrument  under  his  seal,  which  latter  are  called  debts  by  specialty.  And 
bis  heir  is  bound  to  satisfy  thoso  debts,  as  fur  as  the  land  desccnccd  to  him  from  such  an- 
cestor will  extend;  which  sufficient  lands  are  called  in  law  assets  by  descent.  By  the  com* 
mon  law,  if  the  heir  had  aliened  the  assets,-  before  an  action  was  brought  against  hini  for 
the  recovery  of  a  debt  due  by  his  ancestor,  the  creditor  was  without  any  remedy ;  Plowd. 
439.  sed  vide  ante,  vol.  iv.  p.  650.  Estates  in*  fee-simple  are  not  in  general  liable  to  the 
payment  of  simple  contract  debts,  a  doctrine  not  very  consonant  to  natural  justice.  But  br 
the  statute  18  Eliz.  c.  7.  when  a  person  is  declared  a  bankrupt,  the  commissioners  have  full 
power  to  dispose  of  all  his  lands  and  tenements  fof  payment  of  all  bis  debts,  whether  by 
specialty,  or  incurred  in  the  course  of  his  trade. 

Where  a  trader  died  before  ho  was  declared  a  bankrupt,  his  real  estate  was  not  liable  to 
his  simple  contract  debts.  BOt  now,  by  the  stat.  47  G.  3.  sess.  2.  c.  74.  it  is  enactedi  **  that 
wheti  any  person,  being  at  the  time  of  his  death  a  trader  within  tlie  bankrupt  laws,  shall  d'lei 
seized  of,  or  entitled  to,  any  real  estate  which  he  shall  not  by  his  last  will  have  charged  witli 
the  payment  of  his  debts,  and  which  would  have  been  assets  for  the  payment  of  nis  debti 
due  on  any  specially,  in  which  the  heirs  were  bound,  the  same  shall  be  assets,  to  be  admin- 
istered in  courts  of  equity  for  the  payment  of  all  the  just  debts  of  such  person,  as  well  debts 
duo  on  simple  contract  an  on  specialty:  provided  that  all  creditors  by  specialty  shall  be  paid 
the  full  amount  of  their  debts  before  any  creditors  by  simple  contract,  or  by  specialty,  in 
which  the  heirs  arc  not  bound,  shall  be  paid  any  part  of  their  demands." 

The  personal  estata  ia,  however,  the  first  and  immediate  fund  fur  the  payment  of  debts ) 
and  :liough  a  person  charge  his  real  estate  by  bis  will  with  the  payment  of  his  debts^  yei 
that  does  nut  exempt  the  personal  estate  from  being  first  applied  for  that  purpose,  unless  the 
testator  exprossly  exonerate  it;  1  Bro.  C.  C.  454;  3  Ves.  jun.  107.  Ill;  1  Cox.  185;  1  Me- 
riv.  19:5;   ID  Ves.  494. 

Even  a  testamentary  dispostlion  of  ail  the  personal  estate  will  not  exempt  it  from  being 
applied  in  payment  of  debts;  for  a  Court  of  Equity  will  suppose  the  intention  of  the  testa- 
tor to  have  been,  that  only  the  residue  of  hid  personal  estate,  afi^r  payment  of  debt«^ 
should  go  to  the  legatees,  unless  a  contrary  intouiion  evidenily  appears;  1  Eden.  38;  1  Cru^ 
Dig.  66. 

§  All  inferior  estates  and  interests  in  land  are  derived  out  of  tiie  fee-8imp]«i  therefbrd^ 
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I,  RELATIVE  TO  THE  FEIGNED  ISSUE. 
C  562  }  (A)  In  What  cases  ordered,  p.  563. 

(B)  Of  the  issue,  p.  563. 

(C)  NISI  pRius  record,  p.  564. 

(D)  TRIAL,  p.  564. 

(E)  postea,  564. 

(F) COSTS,  p,  565. 

(G) new  TRIAL,  AND  StlRSEQUENT  PROCEEDINGS,  p.  565. 

II.  RELATIVE  TO  THE  SPECIAL  CASE,  p.  566. 

-  ■    ■ — 

I.  RELATIVE  TO  THE  FEIGNED  ISSUE. 

(A)    In  WHAT  CASES  ORDERED. 

f^  563  ]  HosKiNs  V.  Berkeley.  M.  T.  1791.  K.  B.  4  T.  R.  402. 

Feiiped  ii  p^^  (j^^^  ^g  these  issues  have  been  tried  without  the  consent  of  the  court, 
obW  a^low  ^®  shall  order  all  the  proceedings  to  be  staid;  besides,  such  a  proceeding  is  H 
•i  by  \wf  contenapt  of  the  Court. 

ivhenever  a  particular  estate,  or  limited  interest  in  land,  tests  in  the  person  who  has  the  fee- 
simple  of  (ho  same  land,  such  particular  estate  or  limited  interest  becomes  immediately 
Jfowned  or  merged  iu  it,  upon  the  principle  that  amne  majus  continct  in  so  minus.  Wber* 
a. sum  of  money  is  charged  upon  a  real  estate,  which  estate  comes  to  the  person  entitled  to 
the  money,  if  in  fee,  the  charge  is  merged;  and  where  the  money  is  secured  by  a  term  for 
years,  or  other  legal  estate,  in  a  third  person,  there  the  charge  is  also  merged,  except  whero 
creditors  are  concerned;  2  P.  Wms.  604;  or  where  the  person  becoming  entitled  to  tba 
charge  is  an  infant,  and  dies  during  his  minority,  having  by  will  disposed  of  the  charge;  2 
Eden.  162. 

A  term  of  five  hundred  years  was  Tested  in  trustees  to  aecnre  a  daughter's  portion,  pay- 
ihle  at  eighteen,  or  marriage.  The  fee-simple  of  the  estate  descended  to  the  daughter,  whoi 
afterwards  died  an  infant,  abont  eighteen,  having  made  a  nuncupative  will,  which  was 
good  as  lo  personal  estate,  whereby  she  devised  all  in  her  power  to  her  mother.  It  was 
decreed  by  Lord  So'mers  that  this  portion  was  not  merged,  but  should  go  to  the  motheri* 
And  the  decree  was  aQirmed  by  the  House  of  Lords;  2  Vein.  348;  Colle*s  Cases  in  Par- 
fiamorit,  112*;  2  Vern.  90;  Ambl.  246;  2  Eden.  162. 

ta  consequence  of  this  principle,  if  an  estate  had  been  given  before  the  statute  de  donU 
to  A.,  and  the  heirs  of  his  body,  if  the  fee-simple  was  limited  to  A.  by  the  same  convey- 
ance, or  came  to  him  afterwards,  the  estate  tail  would  have  become  merged.  Bat  it  wa* 
determined  by  the  judges,  in  the  reign  of  Edw.  3.  (Plowd.  296;  2  Rep.  6L  a.)«  that^n 
estate  tail  could  not  be  merged,  suriendered,  or  extinguished,  by  the  accession  of  tbegreat- 
er  estate.  So  that  a  man  mny  have  at  the  same  time,  and  in  his  own  right,  both  an  estate 
tail,  and  the  immediate  reversion  in  fee-simple,  in  the  same  land.  The  reason  of  this  di»- 
erimination  was,  that  the  object  of  the  statute  de  donis  being  to  render  eatatps  tail  on*' 
alienable,  if  they  were  allowed  to  merge  in  the  fee-simple,  an  obvioos  mode  of  destroy-' 
ing  them  might  have  been  adopted  by  the  tenant  in  tail  purchasing  the  reversion;  1  Cra. 
Dig.  85. 

*  Estates  in  fee-simple  are  forfeited  to  the  Crown  by  attainder  of  treason,  and  the  landv 
whereof  a  person  so  attainted  dies  seized  in  fee-simple  become  vested  in  the  Crown  witb- 
oot  any  office,  becanse  they  cannot  descend  on  account  of  the  corruption  of  blood  of  the 
person  last  seised,  and  the  freehold  shall  not  be  in  abeyance;  2  Hawk.  P.  C.  c.  4.  s.  1. 
This  forfeiture  relates  backwards  to  the  time  when  the  crime  was  committed,  so  as  to  avoid 
all  intermediate  sales  and  iiicumbrances,  hut  not  those  made.  In  pases  of  petty -treasodf 
and  felony,  the  estate  is  only  forfeited  to  the  Crown  for  a  year  and  a  day,  which  was  for- 
tterty  called  the  annum  diem  et  va$tum.  After  that  period,  in  consequence  of  the  cor- 
ruption of  blood,  it  escheats  to  the  lord  of  whom  it  is  held.  An  estate  in  fee-simple  i» 
still  so  far  considered  as  a  strict  fend,  and  the  tenant  thereof  so  far  bound  to  perform  the 
feodaJ  duties  and  services,  that  if  be  disclaims  upon  record  to  hold  his  lands  of  his  lord,  it 
will  operate  as  a  forfeiture  of  his  estate,  and  the  lord  may  thereupon  have  a  writ  of  right 
upon  a  disclaimer  for  the  recovery  of  the  land.  But  if  the  lord  accepts  rent  from  the  ten- 
ant after  the  disclaimer,  he  will  be  thereby  barred  of  this  writ. 

t  May  be  ordered  either  by  a  court  of  law  or  equity.  Where  a  matter  comes  before  a 
coqrt  of  law  for  its  decision,  either  upon  motion  or  agreement  to  try  a  materia]  fact,  and 
the  Court  think  it  of  too  much  importance  to  be  adjudged  of  summarily  upon  affidavits* 
they  may  order  it  to  be  tried  on  a  feigned  issue;  see  Cowp.  824;  2   Borr.  798;  4  T-R.^ 


FEIGNED  ISSUE.— TViol  <f,  875 

(B)  Op  the  issuE.t  of  tiM 

(C)  Of  thp  nisi  prius  record^!  'Coort.* 

Rex  v.  Roberts.  T.  T.  1744.  K.  B.  1  Wils.  77.  V^^  0 
Upon  the  traverse  of  an  inquisition,  sent  out  of  Chancery  to  be  tried  in  the'*'**  ^""7 

King's  Bench,  the  venire  fatias  must  be  made  returnable  upon  a  general  re-  P™*:*? 

turn,  and  not  upon  a  day  certain.  Sraable  on 

(D)  Of  TUG  trial.  agenonl 

1.  Humpage  v.  Rowley.  T.  T.  1792.  K.  B.  4  T.  R,  767.  reiorn.J 


to  take  the  record  down  himself,  the  costs  of  the  application  must  be  paid  by  the  record 
the  defendant. — Rule  absolute.  down  by 

2.  Barnes  V.  Headlet.  M.  T.  1807.  K.  B.  1  Campb.  164.  ^^^'^f 

On  a  feigned  issue,  it  was  proposed  that  the  plaintiff  be  nonsuited.     On  ob- ??  *    *** 
jection  that  he  could  not,  this  being  an  issue  out  of  Chancery.     Chambre,  J.,  pUinw' 
said,  there  was  no  rule  of  law  which  prohibited  it,  and  directed  a  nonsuit.         mayboAV^ 
See  Bull   N.  P.  326.  mitH. 

(E)  Of  the  posTEA.(a) 
(F)  Of  the  costs. 
f '        1.  FcHuiLLiAM  V.  Maxwell.  7  Taunt.  31 ;  S.  C.  2  Marsh.  365. 

On  a  feigned  issue,  under  the  52  Geo.  3.  c.  143,  an  inclosure  act,  which 
contained  no  special  direction  as  to  costs;  the  question  was,  whether  they  fol- 
lowed the  verdict  under  the  statute  of  Gloster.     The  Court  said,  we  cannot    I  565  J 
look*to  the  circumstances  of  the  action,  being  a  feigned  issue;  all  we  can^"."^*'^^ 

402.     This  is  also  the  osual  and  ordinary  method  of  trying  doubtful  matters  of  fact,  >'!•- dared  bv« 
ing  in  causes  before  the  Lord  Chancellor,  Vico-Chancellor,  and  Master  of  the  Rolls;  soe  1  AnnrtAriaw 
Arch.  K.  B.  347.  Se  owti 

*  It^is  perfectly  discretionary   in  an  eqaity  jadge  to  direct  a  fact  to  be  tried  on  a  feigned   . 
issoe,  or  to  decide  upon  it  himself  without  the  assistance  of  a  jury.     The  issne  isusaally 
ordered  to  be  made  up  in  the  Court  of  K.  B.  or  C  P.,  and  is  usually  directed  as  to  be  tri- 
ed in  a  particular  county  at  the  assizes;  see  1  Arch.  K.  B.  367. 

t  The  isssne  is  the  same  in  form  as  in  ordinary  cases*  by  bill,  see  post,  tit.  Issne;  parsm- 
ing  in  all  respects  the  interlocutory  decree  by  which  it  has  been  ordered.  After  the  mem- 
oraoddm,  it  sets  forth  a  declaration  in  atsumpsit  apen  a  wagor  of  10/.  whether  the  fact 
be  so  or  not;  then  a  plea,  confessing  the  wager  and  assumpsit,  but  deny  ins  the  fact  to  be 
as  stated  in  the  declaration.  Where  two  or  more  facts,  di^xinct  in  themselves,  but  form- 
ing only  one  transaction,  are  to  be  tried,  then,  on  making  the  issae.  you  insert  a  oooat  ae^ 
plea  as  to  each  fact,  and  then  the  award  of  the  venire  faeias,  so  that  they  may  be  trie€ 
at  the  same  time,  by  the  same  jury,  and  that  the  verdict  of  the  jury  as  to  each  fact  may 
appear  distinct  and  separate  on  the  postea;  see  1  Arch.  K.  B.  846;  2  Ves.  jan.  287.  If 
the  plaintiH*  will  not  make  op  the  issae,  the  defendant  may  move  the  Court  oif  Eqaity  that 
the  mattemdirected  to  be  put  in  issue  may  be  taken  pro  eonfesso,  whieb  the  Coart  will 
order  accordingly,  unless  the  plaintiff  show  seme  reasonable  and  satisfactory  caase  for  hie 
vet  having  done  so;  or,  if  it  be  made  up,  but  in  such  a  manner  that  the  matters  in  fact  hf 
the  Coart  to  be  tried  are  put  in  issue  or  found  by  the  jury,  the  Court  will  order  a  new  tii* 
ml;  see  Arch.  K.  B,  348. 

t  The  record  of  N.  P.  most  be  made  ap>  sealed,  and  passed,  as  in  ordinary  cases,  by 
bill;  see pos/,  tit. Record. 

§  And  if  a  special  jury  be  desired,  see  2  P.  Wms.  68;  or  a  view  necessary,  Arch.  K.  B. 
348;  the  motion  for  these  parposes  must  he  made  to  the  Court  of  Equity. 

11  Or  if  the  plainilff  do  nut  proceed  to  trial  by  the  time  directed,  the  defendant,  in  the 
next  subsequent  term,  may  move  the  Court  of  Equi'y,  tha\  the  matters  in  issue  at  common 
law  may  be  taken  pro  confosso.  I'his  the  Court  of  Equity  will  order,  unless  the  plaintif 
show  some  reasonable  and  satisfactory  .cause  for  his  default,  and  enter  into  an  undertaking 
to  try  peremptorily  by  a  time  appointed  by  the  Court;  see  Arch.  K.  B.  349,  The  trial  is 
the  same  as  m  ordinary  cases,  see  post,  tit.  Trial,  excepting  that  ilie  interlocutory  decree  di- 
rects, probably,  that  evidence  which  could  not  have  been  received  at  law  be  admitted,  oc 
that  the  plaintiflf  or  defendant  may  be  examined;  soe  15  Yea.  jun.  176. 

(a)  The  postea  is  indorsed  on  the  Nisi  Prius  record,  as  in  ordinary  coses;  see  post,  tit.  Pos- 
tea;  but  it  is  not  necessary,  or  usual,  to  enter  up  judgment,  unless,  perhaps,  where  the  jury 
have  found  p.  special  verdict.  After  the  trial,  the  judge  before  whom  it  was  tried  certifies 
the  finding  of  the  jury,  and  adds  in  his  certificate  the  mention  of  any  special  circumstances 
he  may  think  proper;  such  as,  iliat  the  verdict  was  against  evidence,  or  the  like;  see  A^'^^lV 
K.  B.  349. 


079  FEIGNED  ISSUE  AND  SPECIAL  CASE. 

fellow  the  look  to  ifl^  that  it  is  an  action  on  a  wagcr^  and  the  costs  follow  of  course  the 
▼erdiet.*      verdict. 

And  it  hue  2.  Herbert  v.  Williamson.  E.  T.  1759.  C.  P.  1  Wils.  324. 

t^c'*rt  ^^  ^  feigned  issue  to  try  whether  certain  lands  were  within  a  certain  town- 
hai  no  dit  ^^'P-  Upon  the  return  of  the  postea,  a  question  arose  as  to  the  costs.  The 
Wetionary   Court  said,  we  have  no  discretionary  power  as  to  costs,  but  that  costs  by  law 

Sower.        must  follow  the  verdict;  and  this  is  not  a  new  question,  but  has  been  determi- 
•■t  in  a  f Qb  ned  before, 
poqveqt  3    HosKiNs  V.  Berkley.  M.  T.  1791.  K.  B.  4  T.  R  402. 

Coart  Mid  There  were  two  feigned  issues,  and  on  the  trial  the  plaintiff  succeeded  on 
the  parlies  ^^^  ^""Bt^  and  (he  defendant  on  the  second  issue:  on  a  rule  to  show  cause  why 
•hoald  con  the  Master  should  not  be  at  liberty  to  tax  him  his  costs  upon  the  second  issue, 
ffoi}|  that  and  cause  shown,  the  Court  at  first  thouglit  themselves  bound  by  The  authori- 
tbe  eost|be(y  of  the  case  of  Herbert  v.  Williamson,  sttpray  where  it  wns  held  that,  on  the 
cretio  f  *""^  ^^*  feigned  issue,  costs  must  follow  the  verdict,  and  that  the  Court  had 
the  Court,  no.discretion  upon  the  subject;  but  they  strongly  intimated  an  opinion  that,  as 
before  they  feigned  issues  were  only  granted  with  the  Icive  of  the  Court,  it  would  be  pru- 
weald  or  dent  in  future  when  they  permitted  such  issues  to  be  tried,  to  compel  ihe  par- 
der  the  is  ties  to  consent  that  the  costs  should  be  in  the  discretion  of  tlie  Court. 
!?*•         .  (G)  Op  the  new  trial  and  sudse(iuent  proceedings, 

we^'ontV  BowKER  v.  Nixox.   H.  T.  1816.  C.  P.  6.  Taunt.  444. 

Chancery,  Upon  motion  to  this  Court  for  a  new  trial,  upon  an  issue  directed  by  the 
th^  motion  Court  of  Chancery,  on  the  ground  that  the  judge  had  rejected  evidence  which 
ibr  a  new  ought  to  have  been  received;  it  was  contended,  that  though  as  a  general  rule 
b0'm"d"*t  ^^®  application  should  be  made  to  the  Court  of  Equity,  yet  where  the  objection 
lhalCourt.t '®'''^®^  to  the  propriety  of  the  decision  of  th*^  judge  who  tried  if,  as  to  the  ad- 
*^  *  mission  or  rejection  of  evidence,  it  formed  an  exception  to  the  general  princiT 

le.     But  the  Court  refused  to  interfere, — Rule  refused. 


ph 


II.  RELATIVE  TO  THE  SPECIAL  CASE. 
1.  Daintry  V.  Daintry.  T.  T.  1795.  K.  B.  6  T.  R.  313, 
r  55^  1       Lord  Kenyon,  C.  J.  declared,  in  this  case,  that  there  was  no  instance  in 
Until  1795  which  the  Court  ever  certified  their  opinion  on  a  case  sent  here  from  the  M as- 
courts  of     ter  of  the  Rolls.     That  in  Colson  v.  Colson,  2  Atk.  1250.  and  2  Sfr.   1 125.  it 

law  wonld  was  refused;  but  he  added,  that  he  thous^ht  it  was  an  idle  formslitv,  and  said. 

not  eertify  j 

fheir  opin  •  But  when  directed  by  a  Court  of  Equity,  l!io  costs  are  entirely  discrelionnry  in  that 
Court,  nnd  ere  not,  in  any  case,  awarded  by  the  court  of  law;  see  13  Ves.  iun.  87:  1  Alk. 
j3n;  1  Bro.  C.  C.  420.  "^ 

t  It  has  been  saidj  it  may  bo  made  either  to  the  court  of  law,  or  to  ihc  court  which  di- 
rected the  issue;  seo  Tidd.  805.  And  where  ihe  issue  had  been  dinnjled  by  the  Master  of 
the  Rolls,  it  was  holden,  that  the  application  mi^bt  bo  made  to  the  Ch;inco11or,  \\  Vo».  jun. 
50.  It  is  belter,  however,  in  ;^eucrai,  to  make  it  lo  the  jud^ro  .who  directed  the  is- 
ue.  As  to  the  cases  in  which  a  new  trial  will  l.c  gi  anted,  it  may  be  laid  down  as  a  ginLral 
rule,  that  the  Court  of  ro/jiiv  will  grant  a  niiw  tri  il  io  all  oa^es  in  which  it  would  be  granted 
in  the  court  of  law,  and  in  f  ome  cases  also  in  which  the  court  of  law  would  rcfu?e  it.  Thu3 
if  the  jud»c  certify  (hat  the  verdict  was  contrar)' to  the  woiglu  of  evidence,  the  Court  of 
Equity  will  order  a  new  trial,  in  order  that  justice  may  be  done  between  the  parties,  and 
Ih6  conscience  of  the  Court  be  sntisliod:  Anib.  2iO.  But  it  is  raid  that  this,  or  any  misbe- 
haviour of  the  jury  must  be  certified  by  the  judge  who  tried  the  cnuse  brforo  it  can  be 
ynade  the  ground  of  an  application  to  the  Court  ol*  Iiqiiily  for  n  new  trial;  Pr.  Bc^.  2G3.  So, 
if  the  judge  have  misdirected  llie  jury,  Amb.  3-23.  or  have  iinpropoHv  rejected  evidence, 
and  such  rejection  be  productive  of  injustice  to  oilhcr  party,  the  Court' will  grant  a  new  tri- 
al.    But  where,  upon  applic;:Jion  for  a  new  tri;il  upon  the  "ground  of  the  judge's  having  ipi- 


son  to  expect;  as,  if  one  plaintiff  obtain  an  order,  ex  parte,  to  strike  out  the  nimo  of  another 
plaintiff,  and  then  make  hirn  a  witness  at  the  triril,  and  hnve  a  verdict,  ii  Ch.  Ca.  81)  ihc  court 
Will,  ,n  general,  grant  anew  trial;  but  sec  2  Ark.  31H,  311).  So,  whore  now  evidence  had 
been  obtained  after  vprdict,  the  Court  of  Equity  granlo.l  a  new  trial,  although  tho  judgcccr- 
titled  m  favourof  the  verdict,  2  Ves.  5," 2;  but  in  a  case  wbero  this  additional  e>  i  Icnce  had 
been  known  to  the  pirty  belbro  the  trial,  arid  Kr-pt  bnck  by  him,  a  new  trial  was  refused,  al- 
though the  Court  was  d:s.s:ilisfi«d  with  iho  verdict;  1  Ves.  jun.  1 33.  In  cases  w  here  the  ti- 
flp  to  the  mhcritance,  or  freehold,  is  the  subjcc;  of  issue,  th;o  Court  of  Equity   fgr  the  mor<» 


FELONY.— Definition  of.  S71 

he  should  feel  no  reluctance  in  certilying  in  such  cases,  because  it  is  coilveni-  ion  to  tti^ 
ent  to  the  suitors;  and,  accordingly,  the  Court  afterwards  sent  their  certificate  *["*?'  ®^ 
in  this  case  to  tho  Master  of  the  Rolls.  ™  ?fl!|**i 

2.  Bettison  v.  Rickards.  T.  T.  1816.  C.  P.  7  Taunt.  105;  S.  C.  2  Mlirsh,  ^hf»  a 

413.  abridged  fullv,  ante,  tit.  Devise.  t.^^  fg  ^^^ 

On  a  special  case  from  the  Court  of  Chancery,  one  of  the  counsel  having  f(Vr  the  o^ 
argued  for  the  defendant,  another  arose  to  address  the  Court,  but  was  stop-nion  tff  a 
ped;  the  Court  saying,  they  only  pennit  one  counsel  to  be  heard  on  behalf  of  *^®"'' ^'^^ . 
each  interest  in  a  case  sent  to  them  from  the  Couit  of  Chancery,  how  many  '•!?;•  ^^?^ 
parties  to  the  case  soever  may  happen  to  be.  heir  wie 

I.  RELATIVE  TO  THE  DEFINITION  OF,  p.  5r,8.  rat*  »iir 

II. DIFFERENCE  BET  WEEN  A  FELONY  •»*• 

AND  MISDEMEANOR,  p.  568. 
HL  RELATIVE  TO  WHAT  AMOUNTS  TO  A*  FELONY. 

(A)  Ln  general. 

(a)  At  common  law,  p.  569.  (h)  By  statute,  p.  569.  (c)  As  to  when  the 
jofTence  is  felonious,  and  not  actionable,  p.  570. 

(B)  In  particular. 

Sec  tils.  Abduction,  Arson,  Barratry,  Black  Act.  See  tit.  Cattle,  Burglary, 
Coin,  Cutting  and  Maiming,  Deer,  Embezzlement,  Fishery,  Forgery,  High- 
way Robbery,  Horse-stealing,  House-breakjng,  Mutiny,  Murder,  Polygamy, 
Post-Office,  Rape,  Receiving  Stolen  Goods,  Rescue,  Resurrection-Men, 
Riot,  Sheep-stealing,  Shoplifting,  Smuggling,  Sodomy,  Treason. 

IV.  RELATIVE  TO  THE  PRE VE?^TION  OF,. AND  REWARDS 
FOR  THE  APPREHENSION  OF  OFFENDERS,  p.  670. 

V. INDICTMENT  FOR,  p.  671. 

VI. EVIDENCE,  p.  571. 

VIL rz r JUDGMENT,  57 1. 

VIII. PUNISHMENT,  p   57'2. 

IX. "  DISABILITIES  CREATED  BY,  p.  572. 

solemn  delerminatir.n  of  iho  causo,  will  8nmolime«  ordev  a  second  trial  without  setting  aside 
the  first  verdict;  2  A:U.  54i;  Pr.  Reg,  C63;  ami  if  iho  second  verdict  he  contrary  to  the  first 
the  Court  will.  In  uonnrn!,  upon  motion,  order  a  ihird  friril,  which  is  ordinarily  conclusive; 
Pr,  Rei».  20'^  B  It  in  a  case  where  two  contrary  verdicts  had  been  obtained,  and,  upon  ap- 
^]icn*ion  f  »r  a  third  trial,  it  appeared  that  the  party  now  ap;>lyin«^  had,  since  the  second  ver-" 
diet,  removed  a  bank  of  earth  in  which  were  some  old  pos's,  supposed  to  be  the  bottom  ot 
prjrk  pales  dividing  the  l:ind  in  qiicslion,  and  of  which  the  jury  of  course  could  no  longer 
htbv%  a  view,  the  (?ourt  refused  to  order  a  third  trial;  Pr.  Hefi.  ^63.  If  the  motion  for  a 
new  trial  be  m?ido  in  the  Court  of  Fqnity,  that  Court  should  be  furnished  wil|i  the  report  o. 
tho  judge  who  tried  th«  cause,  and  whiuh  may  be  obtained  fioni  him  upon  application  to 
him  by  the  Court  of  Kquity  for  that  purpose. 

AAer  the  expiration  of  the  term  allowed  by  the  coart  of  law  to  move  for  a  new  trial.  ^ 
petition  mast  be  presented  to  the  Court  of  Equity  for  leave  to  set  down  the  canse  tp  b^ 
heard  upon  the  equity  reserved;  ond  a  copy  of  the  inte'locutory  decree,  and  of  the  record 
of  Nisi  Prion  and  postea  thereon,  must  be  left  with  the  petition;  see  Hammonds  CIi.  Pr^ 
428;  1  Arch.  K.  B.  331, 

*  Where  a  point  of  law  arises  in  the  course  of  a  suit  in  equity,  tlie  Chancellor,  or  other 
jadge  of  the  Coart  of  Equity,  may,  if  he  wish  to  have  the  opinion  of  the  court  of  law  upon  it, 
direct  a  special  ease  to  be  made  out,  and  sent  to  a  particular  court  of  law>  there  to  be  ar- 
gued and  returned,  with  the  opinion  of  such  court  certified  upon  it.  A  case,  however,  can- 
not be  sent  by  the  committee  of  oppeals  of  the  privy  council  for  th^  opinions  of  the  conrta 
of  law:  1  Doug.  344.  n. 

The  case  is  framed  by,  or  under  the  direction  of  the  Court  of  Eqoity,  which  also  direetf 
to  what  eoarl  of  law  the  case  shall  bo  scot;  NewK  Ch.  Pr.  131.  If  merely  directed  opoqi 
a  particular  point,  you  must  get  the  case  settled  by  counsel  on  both  sides.  When  the  case 
comes  on  to  be  argued,  the  counsel  who  have  to  maintain  the  affirmative  is  heard 
first;  then,  the  counsel  on  the  other  side,  and  lastly  the  former  counsel  is  herrd  in 
reply.  After  the  case  has  been  argued,  the  judges  will  state  the  eroonds  of  the  opinion 
they  intend  to  certify  openly  in  court,  and  they  afterwards  certify  their  opinion  to  the 
Coart  of  Equity,  usually  without  stating  the  grounds  of  it.  If  the  judge  in  the  Court  of 
^uity  be  dissatisfied  with  this  opinion,  or  if  the  point  be  of  such  importance  that  he  may 
j^iah  to  have  the  opinion  also  of  another  court  upon  it,  he  may  direct  it  to  he  aeat  to  the 
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[568  I  I.  RELATIVE  TO  THE  DEFINITION  OF  FELONY  * 


II.  RELATIVE  TO  THE  DIFFERENCE  BETWEEN  A  FELONY 

A^D  MISDEMEANOR! 
III.  RELATIVE  TO  WHAT  AMOUNTS  TO  A  FELONY* 

(A)    Lv  GENERAL. 

{a)  At  common  /crtcj         (6)  By  statute. 
1.  Rex  v.  Johnsov.  H.  T.  I«I5.  K.  B.  3  M.  &  S.  556. 
r  569  ]       Per  Bayley,  J.     I  consider  when  n  statute  declares  that  the  offender  under 
The  word    the  circumstances  therein  mentioned  shall  be  deemed  to  have  feloniously  sio* 
fWoaioaaly  j^^  j^  makes  the  offence  felony,  and  imposes  all  the  common  and  ordinAry 
makai  the   consequences  attendmg  a  lelony. 

judges  ofanother  coart  oF  law.  There  is  only  one  instance  in  which  a  case  has  been  sent 
back  to  the  same  court;  10  Wen.  jun.  600;  3  T.  R.  539;  4  id.  570  ;  Newt.  Ch.  Pr.  181. 
When  the  opinion  of  the  Court  has  been  certified,  yon  petition  for  leave  to  set  down  the 
caase  for  hearing  upon  the  equity  reserved,  in  the  same  manner  as  in  the  case  of  an  iasae; 
see  1  Aich.  Prac.  K.  B.  351. 


*  Felony  appears  to  signify  the  degree  or  class  of  crime  committed,  rather 
than  the  penal  consequence  of  forfeituie  awarded  by  the  crime  according  to 
its  original  signification;  see  1  Russ.  C.  &  M.  42.  But  Mr.  J.  Blackstone^ 
says:  **  Felony,  in  the  general  acceptation  of  our  English  law,  comprises  ev- 
ery species  of  crime  which  occasioned,  at  common  law,  the  forfeiture  of  goods 
and  lands,''  and  to  which  capital  or  other  punishment  may  be  added,  accord- 
ing to  the  degree  of  guilt;  4  Blac.  Com.  94.  Capital  punishment  does  by  no 
means  enter  into  the  true  definition  of  felony;  but  the  idea  of  felony  is  so  ge- 
nerally connected  with  that  of  capital  punishment,  that  it  is  hard  to  separate 
them;  and  to  this  usage  the  interpretation  of  the  law  have  long  conformed; 
see  1  Russ.  C.  &  M.  45.  Therefore,  if  a  statute  makes  any  new  offence  fe- 
lony^ the  law  implies  that  it  shall  be  punished  with  death  as  well  as  with  for- 
feiture, unless  the  offender  prays  the  benefit  of  clergy,  which  all  felons  are  en«p 
titled  once  to  have,  unless  the  same  is  expressly  taken  away  by  statute;  see  4 
BJa.  Com.  78;  3  M.  &  S.  549. 

t  The  word  misdemeanor,  in   its   usual  acceptation,  is  applied  to  all  those 
crimes  and  offences  for  which  the  law  has  not  prt)vided  a  particular  name;  and 
they  may  be  punished  acoonling  to  the  drgree  of  the  offence  by  fine  or  imprison^ 
ment,  or  both;  3  Burn's  Just,  tit.  Misdemeanor;  citing  Barlow's  Just.  tit.  Mis- 
demeanor.    A  Misdemeanor  is,  in  truth,  any  crime  less  than  a  felony,  and  the 
word   is  generally   used  in   contradiction  to  felony,  misdemeanors   compre- 
hending all  indictable  offences  which  do  not  amount  to  felony,  as  perjury,  bat- 
tery, libels,  conspiracies,  and  public  nuisances';  4  Bl.  Com.  5.  n.  2;  3  Bum's 
Justice,  tit.  Misdemeanor.     Misdemeanors  have  been  sometimes  termed  mis- 
prisions; indeed,  the  word  misprision  in   its  larger  sense  is  used  to  signify  ev- 
ery considerable  misdemeanor  which  has  not  a  certain  name  given  to  it  in  the 
law,  and  it  is  said  that  a  misprision  is  contained    in   every  treason   or   felony 
whatsoever,  and  that  one  who  is  guilty  of  felony  or  treason  may  be  proceeded 
against  for  a  misprision,  only  if  the  King  please;   1  Hawk.  c.  20.  s.  2.  and  c. 
50.  s.  1.2.  Burn's  Just.  tit.  Felony.     But  generally  misprision  of  felony  is  ta- 
ken for  concealment  of  felony,  or  procuring  a  concealment  thereof,  whether  it 
be  felony  by  the  cc^mmon  lavv,  or  by  stat.  1  Hawk.  P.  C.  c,  69,  s.  2;  and  sir 
lently  to  observe  the  commission  of  a  felony  without  using  any  endeavdrs  to 
appprehend  the  offender,  is  a  misprision;  a  man  being  bound  to  discover  the 
crime  of  another  to  a  magistrate  with  all  possible  expedition;  3  Inst.  140;  1 
Hale,  37 1 .  375.      If  this  offence  were  accompanied  with   some   degree  of 
maintenance  given  to  the  felon,  the  party  committing  it  might  be  liable  as  an 
accessary  after  the  fact;  1  Hawk.  P.  C.  c.  59.  s.  6.      The  concealment  of 
treasure  trove  is  misprision  of  felony;  4  Blac.  Com,  121;  3  Inst.  133;' see  1 
Russ.  C.  &  M.  43.  U  Edit. 

X  Felony  by  the  common  law  is  against  the  life  of  a  man,   as  murder  man- 
8l.BUghte/,/e/o  dese,  defendo.  Sfc.     As  against  a  man's  goods,  such  as  larceny 
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2.  Rex  v.  Cross.  H.  T.  1700.  K.  B,  1  Ld.  Raym.  711;  S.  C.  3  Salk.  193.  offence  fe 

An  indictment  was  found  against  the  defendants  for  having  received  stolen  '""?•* 
goods,  knowing  them  to  have  been  stolen;  and,  on  not  guilty  pleaded,  the  de-^"^  ""^^ 
fendant  was  found  guiity.     Motion  was  then  made  in  arrest  of  judgment,  that  ^J^J^^*^ 
this  offence,  whereof  the  defendant  was  indicted,  amounts  to  a  felony,   by  ihcoueace  is 
3  W.  &  M,  c.  9.  8.  4.,  and  therefore  it  was  not  indictable  as  a  misdemeanor;  lony, which 
for,  if  it  were  so,  then  a  man  might  be  twice  punished  for  the  same  offence,  for  con-  ^•"  h«'f«re 
viction  upon  an  indictnrient  for  a  misdemeanor  cannot  be  a  bar  to  an  indictment  *  ^wdoniea 
for  life.     And  of  that  opinion  were  the  Court,  who  held  that  the  judgment  must  dfc"[i"V* 
be  arrested.  lielTw  th* 

(c)  wis  to  when  the  offence  is  felonious,  and  not  actionable..     See  post  ^  tit.  Indict-  mifldemea 

ment.  noar. 


IV.  RELATIVE  TO  THE  PREVENTION  OF,  AND  REWARDS 

FOR  THE  APPREHENSION  OF  OFFENDERS. 

Handcock  v.  Baker.  T.  T.  1800.  C.  P;  2  B.  &.  P.  2G0.  abridged  fully, pos^, 

tit.  Murder. 

Per  Chambre,  J.     There  is  a  great  difference  between  the  right  of  a  private    |  [570  1 

person  in  cases  of  intended  felony  and  breach  of  the  peace.     It  is  lawful  for  alt  is  the  da 

private,  person  to  do  any  thing  to  prevent  the  perpetration  of  a  felony*.  *y  <>^*11 

persom  to 

and  robbery;  against  his  habitation,  as   burglary,   arson,  or   house-breaking;  J^*p'"^ 
and  against  public  justice,  as  breach  of  prison;  see  3  Inst.  31.  Sonofa  f« 

♦  It  seems  also  clear  that,  not  only  those  crimes  which  are  made  felonies  lonyt- 
in  express  words,  but  also  all  those  crimes  which  are  decreed  to  have  or  un- 
dergo judgment  of  life  or  mcMTiber  by  any  statute  become  felonies  thereby, 
whether  tho  word  felony  be  omitted  or  mentioned;  see  1  Hale,  P.  C.  703;  I 
Hawk,  P.  C.  c.  40.  s.  *2.  But  an  oHence  shall  never  be  made  felony  by  the 
construction  of  any  doubtful  and  ambiguous  words  of  a  statute,  and  therefore 
if  it  be  prohibited  under  "  pain  offorfeitin£j  all  tlmt  a  man  has,"  or  of  "for- 
feiting body  and  goods,"  or  of  being  "  at  thn  king's  will,  for  body,  land,  and 
foods;"  it  shall  amount  to  no  more  than  a  high  misdemeanor;  see  1  Hawk. 
^  C.  c.  40.  s.  3.  And  though  a  statute  make  the  doing  of  an  act  felonious, 
yet  if  a  subsequent  statute  make  it  penal,  only  the  latter  statute  is  considered 
.as  a  virtual  repeal  of  the  former,  as  far  a-?  relates  to  the  punishment  of  the  of* 
fence;  see  1  Hawk.  l\  C.  c.  4 )  s.  5;  and  wh(?rc  a  statute  makes  a  second 
OiTence  felony,  or  subject  to  a  heavier  punishiTient  tiian  the  fir.st,  it  is  always 
implied  that  such  second  offence  oui^lit  to  be  committed  after  a  conviction  for 
the  first;  from  whence  it  follows,  that  if  it  be  not  so  laid  in  the  indictment,  it 
shall  bo  punished  but  the  first  offence,  for  the  gentler  method  shall  first  be  tri- 
ed, which  perhaps  may  prove  efl'ectual;  see  1  Hawk.  P.  C.  c.  40.  s.  4. 

f  By  7  8t  8  Geo.  4.  c.  64.  s.  28.  It  is  enacted  "  that  where  any  person 
shall  appear  to  any  court  of  oyer  and  terminer,  gaol  delivery,  superior  criminal 
court  of  a  county  palatine,  or  court  of  great  sessions,  to  have  been  active  in 
or  towards  the  apprehension  of  any  person  charged  with  murder,  or  with  felo- 
niously or  maliciously  shooting  at,  or  attempting  to  discharge  any  kind  of  load- 
ed fire  arms  at  any  other  person,  or  with  stabbing,  cutting,  or  poisoning,  or 
with  administering  any  thing  to  procure  the  miscarriage  of  any  woman,  or 
with  rape,  or  with  burglary,  or  felonious  house-breaking,  or  with  robbery  on 
the  person,  or  with  arson,  or  with  horse  stealing,  bullock  stealing,  or  sheep 
stealing,  or  with  being  accessory  before  the  fact  to  any  of  the  offences  afore- 
said, or  with  receiving  any  stolen  property,  knowing  the  same  to  have  been 
.  stolen,  every  such  court  is  hereby  authorised  and  empowered  in  any  of  the 
cases  aforesaid,  to  order  the  sheriff  of  the  county  in  which  the  offence  shall 
have  been  committed,  to  pay  to  tho  person  or  persons  who  shall  appear  to  the 
court  to  have  been  active  in  or  towards  the  apprehension  of  any  person  charg- 
ed with  any  of  the  said  offences,  such  sum  or  sums  of  money  as  to  the  court 
shall  seem  reasonable  and  sufficient  to  compensate  such  person  or  persons  for 
hi«,  her,  or  their  expenses,  or  exertions,  and  loss  of  time  in  or  towards  siicb 
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V.  RELAJIVE  TO  THE  INDICTMENT  FOR.    See  post,  tit.  Indict- 
ment, and  the.  heads  reforrrd  to  div.  III.  (B.) 
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VI.  RELATIVE  TO  THE  EVIDENCE.     See  tit.  Indictment,  and  the 

heads  referred  to  div.  IIL  (B.) 


VII.  RELATIVE  TO  THE  JUDGMENT. 
Rex  v.  Joh.vsox.  H.  T,  1815.  K.  B.  3  M.  &  S.  539. 
It  was  resolved  by  the  Court,  that  if  a  statute  makes  an  offence,  for  instance, 


apprehension;  and  where  an^  person  shall  appear  to  any  court  of  sessions  of 
the  peace  to  have  been  active  in  or  towards  the  apprehension  of  any  party 
charged  with  receiving  stolon  property,  knowing  the  same  to  have  been  stolen, 
such  court  shall  have  power  to  order  compensation  to  such  person,  in  the  sanui 
manner  as  the  other  courts  hereinbefore  mentioned.  Provided  always,  that 
nothing  herein  contained  shall  prevent  any  of  the  said  courts  from  also  allow- 
ing to  any  such  persons,  if  prosecutors  or  witnesses,  such  costs,  expenses, 
and  compensation,  as  courts  are  by  this  act  empowered  to  allow  to  prosecutors 
and  witnesses  respectively."  This  provision  empowers  the  courts  to  grant 
rewards  to  those  who  have  been  active  in  or  towards  the  apprehending  of  any 
person  charged  with  the  following  offences. 

Murder;  feloniously  and  maliciously  shooting  at,  or  attempting  to  discharge 
any  kind  of  loaded  fire  arms  at  any  other  person;  stabbing;  cutting;  poison- 
ing; administering  any  thing  to  procure  the  miscarriage  of  any  woman;  rape; 
burglary;  feloniously  house  breaking;  robbery  on  the  person;  arson;  horse 
stealing;  bullock  stealing;  sheep  stealing;  being  acces.«ory  before  the  fact 
to  any  of  the  oflences  aforesaid;  receiving  stolen  property,  knowing  it  to  hare 
been  stolen. 

By  this  statute,  the  former  stat.  4  W.  <5r  M.  c.  8.  is  repealed,  and  the  2d, 
3d,  and  4th  sections  ot  the  statute  10&  11  W.  3.  c. 'i3.  are  also  repealed. 
The  stat.  5  &  G  Ann.  c.  31 ;  58  Geo.  3.  c.  70.  are  wholly  repealed,  with  the 
exception  of  the  7th  section  of  the  latter,  which  reirards  disorderly  houses. 
And  by  the  stat.  7  Geo  4.  c.  64.  s.  29.  it  is  enacted  ''  That  every  order  for 
payment  to  any  person  in  respect  of  such  apprehension  as  aforesaid,  shall  be 
forthwith  made  out  and  delivered  by  the  proper  officer  of  the  court,  unto  such 
person,  upon  being  paid  for  the  same  the  sum  of  5/.  and  no  mure;  and  the 
sheriff  of  the  county  for  the  time  bein^  is  h'Toby  authorised  and  required,  up- 
on sight  of  such  order  forthwith,  to  pay  to  such  person,  or  to  any  one  duly  au- 
thorized, on  his  or  her  behalf,  the  money  in  such  order  mentioned,  and  every 
such  sheriff  shall  and  may  immediately  apply  for  re-payment  of  the  sarae,  to 
the  commissioners  of  his  Majesty's  treasury,  who  upon  inspecting  sucht>rder, 
together  with  the  acquittance  of  the  person  entitled  to  receive  the  money 
thereon,  shall  forthwith  order  re-payment  to  the  sheriff,  of  the  money  so  by 
him  paid,  without  any  fee  or  reward  whatsoever." 

The  latter  part  of  this  enactment  is  similar  to  that  contained  in  the  stat.  3 
Geo.  I.e.  15.  s.  4.  which  is  not  repealed  by  this  act.  By  the  stat.  7  Geo.  4/ 
c.  64.  8.  30.  it  is  enacted  *-  That  if  any  man  shall  happen  to  be  killed  in  en- 
deavouring to  apprehend  any  person  who  shall  be  charged  with  any  ofiences 
hereinbefore  last  mentioned,  it  shall  be  lawful  for  the  Court,  before  whom 
such  person  shall  be  tried,  to  order  the  sheriff  of  the  county  to  pay  to  the 
widow  of  the  man  so  killed,  in  case  he  shall  have  been  married,  or  to  his  child 
or  children,  in  case  his  wife  shall  be  dead,  or  to  his  father  or  mother  in  case 
he  shall  have  left  neither  wTc  nor  child,  such  sum  of  money  as  to  the  court  in 
Its  discretion  shall  seem  meet,  andthe  order  for  payment  of  such  money  shall 
be  made  out  and  delivered  by  the  proper  officer  of  the  court,  unto  the  party 
entitled  to  receive  the  same,  or  unto  some  one  on  his  or  her  behalf,  to  be  nam- 
ed m  such  order  by  the  direction  of  the  court,  and  every  such  order  shall  be 
paid  by  and  re-paid  to  the  sheriff  in  the  manner  hereinbefore  mentioned." 
This  statute  repeals  the  provisions  of  the  58  Geo.  3.  c.  70.  which  reliUe  to 
the  matter* 
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a  grand  larceny,  and  prescribed  a  secondary  punishment,  (that  is,  one  to  be  If  a  itatottt 
awarded  in  case  the  offender  prays  his  clergy  where  (he  felony  is  clergyable,  ™»lfw«Boif 
and  prays,  where  it  is  not,  the  benefit  of  the  statute),  exceeding  that  which  in^^^^  ^^^ 
other  cases  of  the  same  class  of  felony  maybe  awarded;  the  Court  is  not  bound  pticribe* 
to  award  that  specific  punishment,  but  may  give  like  judgment  as  in  the  Cas^s  &  gecoodafy 
of  other  felonies  of  the  same  class.     The  statute,  by  having  made  ifaei  offence  pa  Dishnent 
of  that  class,  the  incidents  which  attach  themselves  to  that  class  of  offences  at- "ceedin* 
tach  to  this  in  common  with  the  rest;  therefore,  of  secondary  punishments  J***^^^**^" 
which  are  common  to  this  likewise,   with  this  addition,  that  a  more  enlarged  ^  ^^rhj^ 
punishment  may  be  annexed.     By  mak|ng  the  offence  of  a  particular  charac- satire  claitf 
ter,  all  the  essential  peculiarities  incident  to  that  character,  attach  themselves  of  feluny 
to  it.     It  clothes  it  with  the  robe  with  which  the  others  are  clothed,  and  there-  may  be 
fore  with  the  ornaments;  so  if  a  statute  makes  an  offence  felony,  the  conse- '.''•J^^djf 
quences  which  by  the  common  law  attach,  and  are  incident  to  the  crime  offo-|^  tb      d 
lony,  attach  themselves  to  this  new  offence.     And  if  the  statute  goes  on  to  pro- 1^  jnfljet 
vide  that  the  felon  shall  be  transported  for  fourteen  years;  that  is  to  be  under-  that  ipeci 
stood,  provided  the  felon  where  the  offence  is  clergyable  prays  his  clergy,  fie  pnniah 
when  not  clergyable  prays  the  benefit  of  the  statute;  if  he  does  neither,  judg-*®"***  »« 
mcnt  of  death  must  be  passed.     Altogether  to  take  away  judgment  of  death  iflflli' 
to  change  the  nature  of  the  offence,  which  the  statute  could  never  intend,  since  proyi^ipg 
it  has  characterized  it  as  felony,     A  construction  therefore  must  be  given  to  it  transporta 
which  will  make  it  consistent;  tioa  when 

■  the  tfffaiidii 

VIII.  RELATIVE  TO  THE  PUNISHMENT.*    See  also  the  heads  Jf,  *'>«55I* 

referred  to  div.  III.  (B.)  prtyid^ 

IX.  RELATIVE  TO  THE  DISABILITIES   CREATED  BY.t    SceSXfh* 

anfe,  tit.  Attainder;  vol.  ii.  will  be 

paflMd; 

iFem?  ®Ob?rt«     See  tit.  Baron  and  Feme. 

1.  Starr  v.  RooKSBt.  M.  T.  1709.   K.  B.  11  Mod.  168;  S.  C.l  Salk.  835.  ciiflftoL 
An  action  was  brought  for  not  repairing  offences;  and  the  plaintiff  declared  pass  Uasfor 
that  all  the  tenants  and  occupiers  used  to  repair  them;  which  the  counsel  for  not  repair 
the  defendant  said  could  not  be  good,  because  they  could  not  lay  the  custom  ipg  feneef.| 
lor  occupiers,  and  cited  4  Mod.  Stroud  v.  Bitt's  case;  Yelv.  75;  Cro.  Eliz; 
45.     The  counsel  on  the  other  side  insisted  that  tenants  may  prescribe,  and 
cited.  Cro.  Jac.  6G5;  Book  of  Entries,  140;  and  said  that  this  way  of  pleading 
id  used  more  now  than  formerly,  and  this  is  af\er  judgment  by  nil  dicii.     But 
the  Court  seemed,  to  incline  that  the  prescription  was  not  sufficiently  laid^ 
though  they  were  of  opinion  that  either  case  or  trespass  lay. 

<*  *  For  the  poniehmdnt  offaloiiied,  apoa  which  do  poniahmoDt  maj  be  inflicted  byitatote, 
it  is  enacted,  by  the  7  &  8  Geo.  4.  c.  28.  ••  that  every  penon  convicted  of  any  felony,  for 
which  no  panisbment  hath  been  or  hereafter  may  be  specially  provided,  Bhall  be  deemed  ttf 
be  ponishable  nnd^r  this  act,  and  shall  be  liable  at  the  discretion  of  the  Conrt  to  be  trans- 
ported beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  . 
exceeding  two  years;  and  if  a  male,  to  be  once,  twico,  or  thrice  poblicjy  or  privately 
whipped,  (if  the  Coart  shall  so  think  fit)  in  addition  to  sach  imprisonment.  And  by  s.  9; 
the  Court  may  order  hard  labour  or  solitary  confinement  as  part  of  such  imprisonment." 
And,  if  a  statute  make^  an  offence  felony,  the  law  implies  that  it  shall  be  punished  with 
death  as  well  as  with  forfeiture,  unless  the  offender  prays  the  benefit  of  clergy;  see  8  M.  d^ 
S.  556. 

t  An  attainted  felon  cannot  be  heard,  either  at  law,  see  Rnss.  C.  &  M.  592;  or  in  etjtti- 
ij,  unless  in  proceeding,  the  direct  object  of  which  is  to  reverse  his  attainder;  therefore  he' 
cannot  petition  the  Chancellor  to  supersede  a  commission  under  which  he  has  been  declared 
a  bankrupt,  though  the  consequence  of  a  supersedeas  would  be  a  removal  of  the  attainder; 
Rex  V.  bullock,  1  Taunt.  71;  an'd  see  ante,  vol;  iii.  p.  563.  853. 

I  A  liedgo,  fence;  ditch,  or  other  inclosure  of  land  is  for  the  better  manuring  and  improve- 
ment of  the  same:  and,  where  a  hedge  and  ditch  adjoin,  in  whose  ground  or  side  the  nedgd 
is,  to  tlie  owner  of  that  land  belongs  the  keeping  of  the  ssme  hedge  or  fence  in  repair  and 
secare;  see  Par.  Offic.  188.     By  (be  7  &  8  Geo,  4.  c.  27.  s.  40.  it  is  enacted,  **  that,  if  any 
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[  573  1  2.  Cheetham  v.  Hampsejv.  T,  T.  1791.  K.  B.  4  T.  R.  318. 

^Against  the  In  case  against  the  defendant,  who  was  owner  of  the  fee  for  not  repairing 
occapier  x\^  fences  of  a  close,  whereby  the  plaintiff  was  damnified,  it  was  contended 
and  not  the  ^j^^j  ^^le  action  did  not  lie  against  the  present  defendant.  And  of  that  opinioii 
fo? InTnir  ^®^®  ^^^  ^^"*^»  ^^^  ^****  ^^*^  '^^^^^^  cannot  be  sustained  against  the  owner  of 
ry  soatained  the  inheritance  when  it  is  in  the  possession  of  a  third  person;  for  it  is  the  du- 
by  the  n«g  ty  of  the  actual  occupier  to  repair,  and  not  that  of  the  landlord,  notwithstand- 
Ject  to  re  ing  whatever  agreemefit  he  DKiy  have  made  with  his  landlord  about  repair 
F"'  *         ing  it. 

Battf'bv  ^.  Payne  v.  Rogers,  M.  T.  1794.  C.  P.  2  H.  BI.  349. 

agreement  In  case  against  the  defendant,  as  owner  of  a  house  in  the  occup^ition  6f  one 
between  P.,  his  tenant,  for  an  injury  sustained  by  the  plaintiff,  owing  to  the  want  of  re- 
landlord  pair.  It  was  moved,  after  verdict  for  the  plaintiff,  that  there  might  be  a  new 
•"d  tenant,  ir[^\^  ©n  the  ground  that  the  action  ought  to  have  been  brought  against  the  ac- 
l  dtT  "^"•^  occupier  of  the  house;  for,  though  the  landlord  might  bear  the  expense  of 
pair,  an  ae  ^^®  repairs,  yet,  as  between  the  occupier  and  the  public,  the  occupier  was 
tien'liea  bound  to  look  to  the  stat9of  them,  and  ought  to  be  liable  for  any  accident  that 
againat  him  might  happen  by  his  neglect. 

for  the  eon  JPgy  Cur.  The  tenant,  as  occupier,  is  prtwa /rtcic  liable  to  the  public^ 
aeq^encea  ,y|j||tever  private  agreement  may  be  between  him  and  the  landlord.  But  if  ho 
•nchn^^  can  show  that  the  landlord  is  to  repair,  the  landlord  is  liable  for  such  neglect. 
Ject.  If  we  were  to  hold  that  the  tenant  was  liable  in  this  case,  we  should  encour- 

Andifnei   age  circuity  of  action,  as  the  tenant  would  have  his  remedy  over  against  the 
tberoftbe  landlord, 
owners  of  4.  Churchill  v.  Evans.  E.  T.  1809.  C.  P.  I  Taunt.  529.  S.  P.  Anoht.  T.  T. 

whkh  ad  ^^^^'  ^  ^  ^  ^''^-  l^^- 

join^ie  ^^  ^'^s  contended  by  coqnsel,  and  not  contradicted  *  by  (he  court,  that  the 

boand  ta  necessity  of  maintaining  a  fence,  or  keeping  a  guard  to  watch  the  cattle,  be- 

lepaiv  comes  incumbent  where  two  persons  have  adjoining  fields,  and  no  hedge  be- 

J*^^.^  h*  tween  them,  and  neither  is  bound  to  repair  the  fence;  in  that  case  each  mvst 

emttle  M  take  care  that  his  own  beasts  do  not  trespass  on  his  neighbour, 

eape  into  ^'  Vowles  v.  MiLLER.  T.  T^  1810.  C.  P.  3  Taunt,  137. 

the  other  Per  Lawrence,  J.     No  one  making  a  ditch  can  cut  into  his  neighbor's  soi?, 

•lose;  but  usually  he  cuts  it  to  the  very  extremity  of  his  dwn  laud;  he  is,  of  course^ 

J"*^  bound  to  throw  the  soil  whichr  he  digs  out  upon  his  own  fand;  and  ofleo.  if  he 

Dowid  to  jjjjgg  j^^  |jg  plants  the  hedge  on  the  top  of  it.     Therefore,  if  he  aflerward  cuts 

vlSriig*  beyond  the  edge  of  the  ditch,  which  is  the  extremity  of  his  land,  and  cuts  into 

fence  haa  his  neighbor's  land;  he  is  a  trespasser. 

Zi^  "  '  iF«o«rarnf 

ditch  into  persoti  shall  steal  oreh^ll  cut,  break,  or  throw  down  with  intent  to  steaf,  any  part  of  live  or 
the  peigh  dead  fence,  or  any  wooden  post,  pale,  or  rail  set  up  or  used  as  a  fence,  or  any  stile  or  gi*ttt, 
boarieg.  or  any  part  thereof  respectively,  every  such  offender,  being  convicted  before  a  justicc^of  di« 
luidl  peace,  shall,  for  tlie  first  offence,  forfeit  and  pny  over  and  above  the  value  of  the  article  or 

articles  so  stolen,  on  ha  amount  of  the  injury  done,  such  sum  of  money  not  exceeding  five 
Dounds  as  to  the  justice  shall  seem  meet;  and,  if  any  person  so  convicted  shad  ;»f\erward» 
be  guilty  of  any  of  the  said  offences,  and  shall  be  convicted  thereof  in  like  manner,  every 
_8ucn  offender  sliall  be  committed  to  the  common  gaol  or  house  of  correction,  thereto-be  kept 
to  hard  labour  for  such  term  not  cxceeeding  twelve  calendar  montlis,  as  the  eonvieting  juslice^ 
shall  think  fit;  and  if  such  subsequent  conviction  shall  take  place  before  two  jus! ices,  they 
may  further  order  the  offender,  if  a  male,  to  be  once  or  twice  publicly  or  privately  whipped, 
after  the  expiration  of  four  days  from  the  time  of  such  conviclion- 

•  A  feoffment,  feoffamentum^  is  derived  from  the  word  feojfare,  or  infeudare^  to  give 
one  a  fiof  or  feud;  therefore,  it  was  properly  called  donatio  feudi,  the  gif\of  a  fend;  hat 
by  costom  it  came  afterwards  to  signify  a  ffif\  of  a  free  inheritance,  or  liberum  tenemen- 
turn,  to  a  man  and  his  heirs,  respect  being  had  rather  to  the  perpetotty  of  the  oauito  grant* 
ed,  than  tothetennre;  Feoffment,  1  Inst.  9.  a.;  Mod.  Form.  Diss,  s;  4. 

The  proper  and  usual  words  of  a  feoffment  are,  give,  grant,  and  enfeoff;  bat  any  other 
words  of  equal  import  will  b^  sufficient.  Thas,  w^ere  a  bargiin  and  sale  was  made  to  J. 
S.  and  his  heirs,  by  deed  indented,  but  not  enrolled,  and  the  bargainor  made  livery  of  the 
land  teeundum  formam  chart  a,  this  was  held  a  aood  feoffment;  Denton's  case.  2  And. 
68;  1  Leon.  25. 

The  mere  signing  and  sealing  a  deed  of  leofimeat  was  in  no  instance  snfficient  to  trad*- 
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.  ^ZXW  jftattttae.     See  tits.  AnhnuU;  Game.  J  ^'74  J 

fer  aa  estate  of  freehold,  nnleen  the  possession  was  formally  delivered  by  the  feoffor  to  the 
feoffee.  This  was  cnlled  livery  of  seisin,  without  which  a  deed  of  feoffment  only  passed 
an  estate  at  will,  and  the  law  continues  the  same  in  thi^  respect;  1  Inst.  48  a.  Where 
the  lands  coiuprised  in  a^feofiment  are  all  situated  in  the  same  county,  though  in  difTerenk 
Tills  or  hundreds,  livery  of  seisin  of  these  within  one  vill,  in  tho  name  of  the  wholovwili 
be  good;  bat  where  lands  lie  in  -diiierent  counties,  thcie  must  be  a  livery  in  each  county^ 
unless  they  are  all  comprised  within  the  same  manor;  for  there,  livery  of  seisin  in  one  of 
the  oooBties  wilt  be  sufficient;  Lit.  sec.  61,418;  Perk.  226.  227;  Bro.  Abr.  Grant,  32. 
Livery  of  seisin  is  of  two  kindd;  livery  in  deed,  and  livery  in  law.  Livery  in  deed  is  the 
ftctaai  delivery  of  the  possession;  where  the  feoffor  comes  himself  upon  the  land,  and  ta- 
king the  ring  of  the  door  of  the  principal  mansion,  or  a  turf,  or  a  twig,  delivers  the  same 
Co  the  feoffee  in  the  name  of  seisin;  or  it  may  be  by  words  only,  without  the  delivery  of 
aoy  thing;  as  if  the  feoffor  be  upon  the  land,  or  at  the  door  of  the  house,  and  says  to  the 
feoffee,  **  I  am  content  that  yoa  should  enjoy  this  land  according  to  the  deed;*'  1  Inst. 
4S.  a. 

Livery  in  law  is,  where  tho  feoffor  is  not  actually  on  the  land,  or  in  the  house,  but  being 
within  sight  of  it,  says  to  the  feoffee,  '*  I  give  you  yonder  bouse  'or  land,  go  and  enter  into 
the  same,  and  take  possession  of  it  accordingly.*'  This  sort  of  livery  appears  to  have 
been  made  at  first  only  at  the  courts  baron,  which  were  then  held  in  the  open  air,  on  some 
spot  in  the  manor,  from  whence  a  general  view  of  tfau  whole  might  be  taken,  and  the  paret 
eiirice could  distinguish  the  Innd  that  was  to  be  transferred;  1  Insr.  48.  b.  Livery  in  law 
does  not,  however,  transferihe  freehold,  till  an  actual  entry  isnnade  by  the  feoffee,  because 
the  possession  is  not  delivered  to  him,  but  only  a  licence  or  power  given  him  by  the  feoffor 
to  take  possession.  Therefore,  if  either  the  feoffor  or  feoffee  die  before  an  entry  is  made, 
under  the  livery  thus  given,  it  becomes  void;  Parson  v.  Petit.  1  Mod.  91. 

A  memorandum  that  livery  of  seisin  was  given,  is  usually  endorsed  on  all  ancient  feoff- 
ments; but  courts  of  law  and  equity  will  presume  livery  of  seisin  to  have  been  given, 
though  net  endorsed  on  the  deed,  where  the  possession  has  gone,  according  to  the  feoffment, 
for  a  length  of  time;  Plowd.  149;  Jackson  v.  Jackson,  Fiiz.  146;  1  Vern.  196,  And  a 
coart  of  equity  will  supply  the  want  of  livery  of  seisin,  where  a  feoffment  appears  to  hava 
been  made  for  a  good  or  a  valuable  consideration. 

A  feoffment  cannot  be  made  to  commence  infuturoy  so  that,  if  a  person  makes  a  feoffs 
■lent  to  commence  on  a  futare  day,  and  delivers  seisin  immediately,  the  livery  is  void,  an^ 
■•thing  more  thaa  ao  estate  at  will  passes  to  the  feoffee. 

An  estate  may,  however,  be  created  by  feoffment  to  commence  infuturOf  by  wav  of 
aemainder;  Lit  60.  As  where  a  deed  of  feoffment  was  made  to  three  persons,  habendum 
Co  two  of  them  for  their  lives,  remainder  to  the  third  for  his  life,  livery  of  seisin  was  made 
10  all  three  aequndum  formani  charts,     llie  Court  was  of  opmion,  that  the  livery  was 

rd  to  two   io  possession,  and  to  the  third   in  remainder;  Freeman  v.  West,  2  Wils, 
i6e. 

All  those  who  are  eapahl«  of  conveying  their  lands  by  deed  may  make  a  feoffment;  and 
•ame  persoas  may  bind  themselves  to  a  certain  degree  by  a  feoffment,  thoagh  not  by  aoy 
other  kind  of  deed.  Thus,  if  an  idiot  or  a  lunatic  makes  a  feoffment,  an  d  gives  livery  oC 
amsin  ia  person,  it  will  bind  him,  so  that  he  cannot  by  any  process  of  law  avoid  it:  the 
0UI  reason  is,  because  the  livery  being  forrnerly  made  before  the  pares  eurite,  their  sol- 
emn attestation  of  the  change  of  possession  could  not  be  defeated  by  the  person  himself, 
it  being  presamed  that  they  were  competent  judges  of  the  feofibrV  ability  to  make  the  fe- 
affment;  LtL  a.  406. 

Xf  an  infaat  makes  a  feoffment,  and  gives  livery  of  seisin  in  person,  it  is  not  ▼oi'l,  bat 
aniy  voidahte;  for  there  must  be  some  act  of  notoriety  to  restore  the  possesstoo  to  hina, 
aqaal  to  that  by  which  it  was  transferred.  But  if  an  infant,  idiot,  or  lunatic  esec«taaa  fe- 
affment,  and  a  power  of  attorney  to  givo  livery  of  seisin,  and  livery  i«  gWep  acoardisfgSy* 
Ilia  whole  is  void,  because  the  power  of  attorney  is  void;  Perk.  s.  12.  4  Rep.  125.  a.  ii 
|iaa  been  stated,  that  a  feoffment  by  an  infant,  an  idiot,  or  a  lunatic,  will  har  the  lord  of 
his  escheat;  for,  thoagh  it  may  be  avoided  by  the  heir  of  the  idiot,  the  infant,  or  the  la- 
■atic,  baeanse  he  is  privy  in  blood,  yet  it  cannot  be  avoided  by  a  person  who  is  only  pnvy 
ia  astata;  4  Rep.  124.  a.  A  corporation,  whether  sole  or  aggregate,  may  convey  a  feoff* 
neat,  and  appoint  an  attorney  to  give  livery*  and  it  now  being  agreed  that  a  corporatioa 
cannot  ha  seised  to  a  asa,  a  feoffment  is  frequently  used  by  corpoialions  to  create  a  free- 
bald  estate. 

A  feoffment  can  only  be  made  of  corporeal  hereditaments,  of  which  the  actual  possessioq 
may  be  delivered  to  the  feoffee:  and,  therefore,  corporeal  hereditaments  are  frequently  spo- 
ken of  in  low  by  the  name  of  things  that  lie  in  livery,  Hence,  one  joini-tenant  pannot  enfe- 
off his  companion,  fur  each  of  them  being  seised  per  mil  et  per  tout,  is  in  possession  of  the 
whole,  so  that  one  cannot  make  livery  to  the  otlier.  But  one  co-parcener  or  tenant  in  com- 
mon may  make  a  feoffment  of  his  share  of  the  land  to  his  companion,  because,  for  most  pur- 
poses, tnese  have  distinct  freeholds;  2  Jnst.  244, 
^  7he  operation  of  a  feoff*nent  is  in  some  instances  stronger  than  that  of  any  other  convey.- 
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r  /57*5  1  *•  Patne  V.  Partridgr.  T.  T.  1689.  K.  B.  3.  Mod.  294* 

Xm       '  '      It  was  resolved  that  a  ferry   is  a  common  passage,  which  is  no  more  than  a 

in  tt!I^r    common  highway. 

Swof*  2.  Payne  v.  Partridge.  T.  T.  1689.  K.  B.  7  Show.  257. 

eommon  Per  Holt,  C,  J.     If  a  ferry  be  granted,  he  who  accepts  such  grant  is  bound 

(lighwajr;    to  keep  a  boat  for  the  public  good. 

An^abpatg    p^yjjj.  ^  Partridge.  T.  T.    1690.  K.  B.  1  Salk,  12;  S.  C.  Comb.    181; 

"dSdh?""  Show.  243.  267.      • 

thegnotee,      P^^  Our,     The  owner  of  a  ferry  cannot  put  down  the  ferry  and  build  a 

Who  can     bridge  in  the  place  thereof,  without  licence,  and  a  writ  of  ad  quod  damnum. 

Botpatop   4-  Faynev.  Partridge.  T.  T.  1690   1691.   1  Salk.  12;  S.  C.  I  Show.  257; 

m  bridge  io  S.  C.  3  Mod.  289. 

the  Wy  "^^^  declaration  stated,  that  L.  is  an  ancient  vill,  and  there  has  been  from 

withoat  U  ■  Mme  immemorial,  a  ferry  over  the  river,  which  was  a  common  passage  for  all 

fiepce.         the  king's  subjects, on  paying  toll;  and  that  the  inhabitants  of  L.  living  in  the 

it  .676  ]  ancient  messuages  or  cottages  there  were  entitled  to  pass   toll-free;  and  that 

A  eii8toin    the  defendant  was  owner  of  the  ferry,  and  suiTered  it  to  run  into   decay;  and 

tliat  ^he  fer  that  the  defendant  refused  to  let  the  plaintiff  go  over  the  ferry,  though  request- 

ryman shall  ^^  ^^  ^^  ^^      ipj^^  court  said,  the  custom  was  good  in  nature  of  an  easement, 

ffom  the  in  ^"^  ^^^^  ^^®  custom  consisted  not  in  the  right  to  pass,  for  that  was  common  to 

liabitaBts     all  the  king's  subjects,  but  in  right  to  pass  toll-free;  therefore   the   plaintiff 

of  A.  IS  le   c^uld  not  maintain  an  action  for  not  passing,   for  then  any  othe:"  subject  might 

**'*  k"m*'  bring  an  action,  which  would  occasion  endless  litigation.     MUer^  if  toll  had 

iwia  boldea  ^^^g^  exacted  and  paid  by  him,  for  that  would  have  been  a  special  damago, 

babitaat  of  ^"^  without  special  damage  a  person  can  only  indict,  or  bring  an   informatioD« 

A.  opnid  See  Cro.  Car!  132;  2  Jac.  157;  Vaugh.  341 ;  Mod.  Ca.  307;  1  Leon.  142; 

pot  main     1  Inst.  113?  12  H.  s.  5;  Comb.   180;  Holt,  6;  3  Mod.  289;  Moore,  180;  5 

Uin  an  ac    Rep.  72. 

k^  fn'  tbi  ^-  "^^^^^  ^'  P^^^'K-  'T-  T.  1792.  K.  B.  4  T.  R.  666. 

fenr'm  re  ^^  ^^^^  ^^®  plaintiff  declared  that  he  was  possessed  of  a  ferry,  and  that  the 
pair.  defendant  wrongfully  conveyed  persons  to  and  from  B.  to  C,  and  other  part9 

A  boat  may  of  the  coast,  whereby  the  plaintiff  lost  his  tolls.  It  was  proved  at  (he  trial  that 
la^fqlly  the  plaintiff  was  lessee  of  the  corporation  of  B.,  and  he  proved  a  prescription 
ply  for  paf  j^  them  to  an  exclusive  ferry  between  that  place  and  C;  and  it  appeared  that 
frooToiio  *^®  defendant,  who  was  owner  of  a  market-boat  at  D.  had  carried  persons,  at 
ferqiiiii  of  different  times^  from  B.  to  C,  which  was  two  miles  lower  down  than  B.  upon 
a  "ferry  to  a  the  same  coast.  It  was  shown,  that  there  was  a  daily  ferry  between  B.  io  C. , 
plaee  with  but  none  to  any  other  part  of  the  coast.  The  plaintiff  obtained  a  verdict  with 
oat,  howev  j^.  damages,  reserving  liberty  for  the  defendant  to  enter  a  nonsuit,  if  the 
Jf**?5*®  court  thought  the  plaintiff  was  not  entitled  to  recover.  A  rule  to  show  cause 
if* done  bp  having  l)een  granted  for  that  purpose,  cause  was  shown,  but  it  was  admitted 
na  fide  and  that  the  ferryman  was  not  compelled  to  provide  boats  to  any  other  place  od 
not  to  in      the  coast  besides  to  C. 

jare  thefer  Per  Cur.  The  evidence  does  not  support  this  action.  If  persons  wanting 
7?f"  ■  to  be  carried  to  C.  had  applied  to  the  defendant,  and  he  had  conveyed  them  a 
™  aace.     Thus  Lord  Coke  says,  .ifeofTment  cicareth  ail  disseisins,  abatements,  intrusions,  and 

other  wrongful  or  defeasible  estates,  where  the  entry  of  the  feoffor  is  lawfol;  which  neither 
fine,  recoveryi  nor  bargain  and  sale,  by  deed  indeutcci  and  enrolled,  doth;  J  Inst.  9.  a.  Tba 
most  lingular  effect  of  a  feoffment  is,  that  it  operates  qn  the  possession,  without  any  regard 
to  the  estate  or  interest  of  the  feoffor;  so  that,  to  rqoke  a  feoiRnent  good  and  valid,  nothing 
is  wanting  but  possession;  s.  611. 

It  has  been  stated,  that  u  fcoftmont  by  a  tenant  in  tail,  who  is  actually  seised  by  force  of 
the  entail,  creates  a  discontinuance  of  the  estate  tail,  by  transferring  to  the  feolfee  not  only 
the  possession,  but  also  the  right  of  possession;  so  as  to  take  away  tlie  entry  of  the  issue  in 
tail,  as  also  of  the  persons  in  remainder,  and  of  the  reversioner,  and  to  drive  them  to  their 
real  action;  1  Inst.  327.  b.  It  ha*  also  been  slated,  that  a  feoffiiicnt  in  fee,  by  a  tenant  for 
a  life,^  will  crea*e  a  forfeiture  of  his  estate;  for  it  transfers  the  fee-simple,  and  divests  tlieesr 
tates  in  remainder,  and  the  reversion.  It  is  the  same  of  a  tenant  for  years;  see  4  Cruise 
Di§.  55, 

*  A  liberty  by  prescription  or  the  King's  grant,  to  Iiavo  a  boat  for  passage  upon  a  river, 
for  carriage  of  horses  and  men  for  reasonable  toll;  see  Terms  do  Ley.,  Sav.  14. 
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little  distance  above  or  below  the  ferrj,  it  would  have  been  an  encroachment 
on  the  plaintiflT's  right,  and  therefore  the  ground  of  an  action.  But  here  these 
persons  were  substantially  carried  over  to  a  different  place;  and  it  is  absurd 
to  say,  that  no  person  shall  be  permitted  to  go  to  any  other  place  on  the  river 
than  to  that  to  which  the  plaintiff  chooses  to  carry  thein.  It  is  admitted  that 
the  ferryman  cannot  be  compelled  to  carry  passengers  to  any  other  place  than 
C,  then  his  right  must  be  commensurate  with  his  duty.  The  right  the  plain- 
liffhas  established  by  evidence  extends  only  from  B.  to  C.  and  back  again. 

I.  RELATIVE  TO  THE  DEFINITION  OF  A  FIERI  FA- 
CIAS, p.  579. 

II.     RELATIVE  TO  THE  CASES  IN  WHICH  A   FIERI  FA- 

CIAS  MAY  ISSUE,  p.  579.  r  677  I 

III.  RELATIVE  TO  THE  THINGS  WHICH.MAY  BE   TAK-    *  ' 

EN  IN  EXECUTION  UNDER  A  FIERI  FACIAS. 

(A)    Is    GENERAL. 

(a)  Deeds  and  writings,  p.  579.  (6)  Fixtures,  p.  679.  (c)  Furnaces,  p. 
581.  (d)  Growing  crops  and  dead  stock,  p.  581.  (c)  Machinery,  p.  583. 
(/)  Money  and  bank  notes,  p.  583.  (g)  Terms  for  years,  p.  584.  (h)  Wear- 
ing apparel,  p.  587.     (i)  In  the  case  of  partners,  587. 

(B)  In  particular. 
(a)  As  to  property  of  the  defendants  fraudulently  disposed  of,  or  bona  fido 
sold,  p.  587.     (b)  As  to  property  of  the  defendants  in  the  hands  of  third  per* 
sons^  p.  593.     (c)  As  to  property  in  the  custody  of  the  law. 

1st.    Under  an  execution y  p.  593. 

2nd. —  a  distress^  p.  593. 

[d]  As  to  a  change  of  property ;  as  by 
!«/.  Bank'ruptctjj  p.  594. 
2nrf.  Deaih,  p  594. 
Srd.  Insolvency f  p.  594. 
4th,  Marriage^  p.  591. 
(e)  As  to  property  in  Kensington  palace,  p.  594. 

IV.  RELATIVE    TO   THE    FORM    OF,   AND    SUIJNG  OUT, 

p.  594. 
V.    RELATIVE   TO   THE  MODE  OF   CONDUCTING  THE 
EXECUTION  UNDER. 

(A)    Of  the  delivery  of  the  writ  to  the  sheriff,   and 

OF    THE    WARRANT    OR   MANDATE,  p.   594. 

(B) sheriff's       POWER     TO     BREAK     OPEN      DOORS,     AND 

ENTER  THE  HOUSE  OF  THE  DEFENDANT  OR  STRAN- 
GERS, p.  595. 

(C) SEIZURE,    p.    596, 

(D) —INQUISITION  ON  THE  PROPERTY  SEIZED,  p.  596. 

(E) SALE,    p.    596. 

VI.    RELATIVE  TO  THE  LANDLORD'S  RIGHT  TO  RENT, 
AND  OF  THE  PAYMENT  OF  TAXES  UNDER,  p.  598. 
VII.  RELATIVE  TO  THE  TIME  FROIVI  WHICH  IT  BINDS 
THE  DEFENDANT'S  PROPERTY,  p.  605. 
VIII.  RELATIVE  TO  THE  RETURN.  [  578  ] 

(A)  In    GENERAL. 

(o)  Rule  for,  p.  605.  (6)  Time  for  when  enlarged,  p.  606.  (c)  When 
the  court  will  not  direct  a  specific  return  as  to  the  proceeds,  nor  order  the 
Bheriflfto  grant  an  inspection  of  the  writ  in  order  to  franoe  a  declaratton  against 
himself,  p.  607. 

(B)  In    PARTICULAR,  '     • 

(o)  Fieri  feci,  p.  608.  (6)  That  the  property  remain^  unsold  for  the  want 
pf  buyers,  p.  608.  (c)  Nulla  bona,  p.  608.  (d)  That  the  sheriff  has  had  no 
yretum  from  the  baiJifT  of  a  liberty,  ^c.  p.  609. 
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IX.  RELATIVE  TO  THE  RECOVERY  OF  THE  AMOUNT 
LEVIED,  AND  AS  TO  THE  EFFECT  OF  AS  RE- 
GARDS THE  DEFENDANT'S  AND  SHERIFF'S  DIS- 
CHARGE, p.  609. 
X.  RELATIVE  TO  TESTATUM  WRITS  OF  FIERI  FACIAS, 
p.  611. 
XI.    RELATIVE    TO  STAYING  AND  SETTING  ASIDE  THE 

EXECUTION  UNDER,  p.  612. 
XII    RELATIVE   TO   THE  RESTITUTION.  OF  THE  PROP- 
ERTY, p. -6 12. 
XIII.    RELATIVE  TO  PLEADING  THE  LEVY,  p.  6i2. 
XIV  RELATIVE  TO  ATTACHING  MONEY  PAID  ON,  p.  612. 
XV.  RELATIVE  TO  THE  ACTION  FOR  SECRETING  GOODS 
TO  AVOID  THE  SEIZURE  UNDER,  p.  613. 
I.  RELATIVE  TO  THE  DEFINITION  OF  A  FIERI  FACIAS.* 
.   II.  RELATIVE  TO  THE  CASES  IN  WHICH   A  FIERI   FA- 
CIAS MAY  ISSUE.t 
III.  RELATIVE  TO  THE  THINGS  WHICH  MAY  BE  TA& 
EN  IN  EXECUTION  UNDER  THE  FIERI  FACIAS. 

(A)  In  general.J 
(a)  Deeds  and  wrilings, 
\  679  ]  Pranus  V,  Nash.  T.  T.  1734.  K.  B.  Ca.  Temp.  Hard.  63. 

Deeds  and  p^  q^j^  Nothing  caa  be  taken  m  execution  which  cannot  be  sold,  as 
^iTh.   deeds,  writings,  &c. 

Mtzed.  (^)  Fixtures, 

rixiaret,  I.  Poole's  case.  M.  T.  1702,  K.  B.  Salk.  368. 

which  Aftj  In  this  case  it  was  contended  that  there  was  a  difference  between  common 
^  i!f  tl  figures  and  those  things  which  did  complete  the  house,  as  hearths,  chimney 
•en  u  pieces,  &c.  And  of  that  opinion  were  the  court;  who  said  that  those  things 
n,,y  1^  which  the  tenant  might  remove  were  subject  to  be  taken  under  ihefieri  facias, 
seised.  2-  Winn  v,  Ingilby.  E.  T.  18^24.  K.  B.  5  B.;!^  A.  625;  S.  C.  1  D.  &R347, 
Bat  not  In  trespass  it  appeared  that  under  h  fieri  facias  certain  fixtures,   consisting 

^^■•^''•'*  of  ranges,  ovens,  and  set  pots  had  been  seized.  It  was  insisted  upon  thattb^y 
i  h'^lT  ^^'u^d  not  be  taken,  inasmuch  as  the  house  of  the  plaintiff  was  built  by  him- 
they  Are  ie  ^^^^  ^^^  therefore  those  things  must  be  deemed  part  of  the  freehold.  Iq  re* 
the  freehold  pty  to  which  Poolers  case  was  cited,  supra,  and  Elwes  v.  Maw,  3  East,  38., 
cMfiho  per  showing  them  to  be  goods  and  chattels.  But  the  court  said  these  are  clearly 
•on  afaioft  fixtures,  and  cannot  be  considered  in  the  nature  of  goods  and  chattelsL  The 
whom  the  \^q^^q  [^  admitted  to  have  been  built  by  the  pbintiff,  and  the  fixtures  in  ques* 
mam.  ^^^^  were  put  in  by  him,  consequently  they  are  part  of  the  freehold,  and  go  to 
the  heir,  and  not  the  executor. 
3.  SxEWjkRD  V.  Lambe.  H.  T.  1820.  C.  P.   4  Moore,  2?1:  S.  C.  1  B.  &.  B. 

I  680  ]  ^^' 

Neither  A.  B.  being  seised  in  fee  of  a  close,  on  which  a  windmill  was  erected,  mort- 

can  a  mill  gaged  the  close  to  the  plaintiff  for  1  OCX)  years;  and  in  the  same  deed  there  was 
alBied  to  a  conveyance  by  bargain  and  sale  of  the  mill  to  him  in  fee.  The  mill  was 
bnekwork  |jpjj|  of  wood,  removable  at  pleasure,  and  fixed  to  brick  work  which  was  |et  in- 
able  at  plea  ^^  ^^^  ground.  A.  B.  continued  in  possession,  and  carried  on  his  trade  there- 
Bgr^  in.     A  fieri  facias  having  issued  against  A.  B.,  and  the  mill  being  seized  114  a 

*  A  fieri  facias  is  a  judicial  writ  of  execution,  which  lies  where  the  jadgmeot  ia  for  debt 
or  damages  recovered  in  the  Kine*8  CourtSi  by  wiiiph  writ  tlie  sheriff  is  commanded  to  lory 
the  debt  and  damaoes  of  the  goods  and  chattels  of  the  defendant;  see  F.  N.  B.  152.  Thia 
writ,  though  mentioned  in  the  Matute  H.  2.  nnd  13  Ed.  1.  c.  18.  is  a  writ  of  execution  at 
common  law,  and  is  called  a  fieri  facias,  because  the  words  of  the  writ  directed  to  the  sheriff 
are  quod  fieri  facias  de  bonis  et  catallia,  d^c,  and  from  these  words  the  writ  takes  ila  doDomi 
ination;  see  Co.  LU.  S70.  b. 

f  A  fieri  fiicias  may  issue  for  the  debt,  or  damages,  aod  ooits  recovered  by  the  judgment 
io  debt  or  assumpsit,  &c.,*  see  Tidd.  1030.  8  edit. 

%  By  the  writ  of  fieri  facias,  the  sheriff  has  authority  to  seize  and  lell  all  the  persoqal  tk^U 
tell  helooging  to  tlie  defendant  he  can  find;  lee  3  Cp.  1^. 
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chattel,  the  plaintiff  brought  this  action  agninst  the  aheriflT.  For  the  defend- 
ant it  was  contended,  1st.  That  the  mill  might  be  taken  in  execution,  as  it  wits 
a  chattel,  and  a  mere  structure  erected  expressly  for  the  purpose  of  trade, 
and  so  constructed  as  to  be  removed  at  pleasure;  and,  ^d.  That  when  it  was 
taken  in  execution  it  was  in  the  actual  possession  of  A.  B.,  the  mortgagor, 
and  not  in  the  plaintiff,  as  mortgagee,  and  that  he  being  out  of  possession,  the 
mortgage  was  void.  The  jury  found  that  the  mill  was  no  fixture;  but  the 
judge  directed  them  to  find  a  verdict  for  the  plaintiff.  On  motion  to  set  the 
verdict  aside,  the  court  said,  whether  any  erection  be  a  fixture  or  not  is  partly 
a  question  of  fact  and  partly  of  law.  When  the  facts  are  ascertained,,  the 
court  will  apply  the  rules  of  law;  but  every  one  must  depend  on  his  own  cir- 
cumstances. For  the  purpose  of  the  present  decision,  it  is  not  necessary  to 
inquire  whether  the  mill  in  question  *  be  a  fixture  or  not?  That  might  be  a 
question  of  great  nicety.  Though*  it  appears  to  us  to  be  in  the  nature  of  a 
fixture,  however  on  this  case  we  are  willing  to  take  it  bs  properly  found  by  the 
jury.  Therefore,  assuming  it  to  be  a  mere  chattel,  the  point  is  whether  it 
passed  under  the  mortgage  deed?  -We  are  clearly  of  opinion  that  it  did;  for 
by  a  former  part  of  the  deed,  lands  were  conveyed,  and  the  mill  was  describe 
ed  as  standing  on  one  of  the*  closes  at  the  time;  it  therefore  passed  as  being 
nominally  or  locally  imparted  with  the  land.  It  has  been  said  that,  assuming 
it  to  be  a  chattel,  the  possession  of  the  mortgagee  ought  to  have  followed.  In 
■answer  to  that,  it  will  suffice  to  say  that  it  would  not  he  only  a  great  personal 
inconvenience  to  the  mortgagee  to  be  compelled  to  occupy,  but  it  would  also 
deprive  the  mortgagor  of  the  fruits  of  his  trade. — Rule  discharged. 

4.  Farrant  v.  Thompson  T.  T.  182 J.  K.  B.   5  B.  &.  A.  826;  S.  C.  2 

D.  &R.  1. 
The  plaintiff,  who  was  the  proprietor  of  a  mill^  demised  it  to  A.  B.,  a  ten" 
ant,  under  an  agreement,  for  a  lease  for  thirty  years;  during  the  tenancy  A. 
B.  clandestinely  dismantled  the  mill  of  the  machinery,   which,  in  its   removal, 
was  seized  by  the  sheriff  under  njitri  facias,  at  the  suit  of  C,  D.,  and  sold  by 
the  sheriff  to  a  bona  fide  purchaser.     In  trover  against  such  purchaser  for '^J^' ^"  "• 
the  machinery,  it  was  contended  for  the  defendant,    1st.  That  as  the  goo<^®  fi^'^JJ^ 'j^ero 
had  been  sold  bona  fide  under  legal  authority  by  the  sheriff,  it  must  be  consid-j^  i^^  takta 
ered  a  sale  under  a  market  overt,  and  could  not  be  impeached  as  against  the  in  e^ecm 
purchaser;  but  that  the  action  should  have  been   brought  against  the  sheriff :  tioo. 
and,  '"Id.  That  as  A.  B.  was  tenaiit  of  the  mill  under  an  agreement  for  a  lease^  [  ^^  1 
the  plaintiff,  as  landlord,  could  not  maintain  trover  for  the  goods,  his  only  rem- 
ejdy  being  case  for  the   injury  to  the  reversion;  however,  the  judge  directed 
the  jury  to  find  for  the  plaintiff.     On  motion  to  set  it  aside,  the  court  were  of 
opinion  that  the  goods  in  this  case  were  part  of  the  freehold,  and  the  use  of  . 
them  alone  was  demised  to  the  tenant;  they  were  chattels  real,  and   as  such 
they  were  levied;  they  were  in  law  strictly  a  part  of  the  mill   itself,  and  the 
tenant  had  no  dominion  over  them,  so  as  to   make   them  personal  chattels;  he 
could  only  see  them  in  statu  quo\  they  existed  when  demised  to  him.     The 
wrongful  removal  of  the  goods  by  the  tenant  had  the  immediate  effect  of  ter- 
minating the  tenancy  and  his  interest  in  the  chattels;  and,  therefore,  the  land- 
lord became  entitled  to  recover  them  from  any  person  in  whose  possession  he 
could  find  them. — Rule  refused. 

(c)  Fw^aces,     See  an/c,  div.  (b)  as  to  Fixtures,  &c.  S"'"wh?^ 

(d)  Growkig  crops  and  dead  stock,  »m«ToiH« 

1.  Poole's  CASE.  M.  T.   1702.  K.  B.  I  Salk.  368.  Ssector 

It  was  resolved  that  corn  growing,  which  goes  fo  the  executor,  and  might  may  beteia 
be  removed  by  the  tenant^  could  be  taken  in  execution  under  a  fieri  Jacias.  See  ed; 
Gilb.  Exec.  19. 

2.  Hodgson  v.  Gascoigne.   M.  T.  1821.  K.  B.  5  B.  ^  A.  88.  B«t  the 

On  1  St  July,  1816,  the  sheriff,  the  defendnnt,  received  n  fieri  facias,  dWe^^-^'^^'^f^ 
ing  him  to  seize  the  furniture,  stock,  crops,   and  other  cfFbcts  tound  growing  tenint  can 
upon  the  farm  of  A.  B.,  whilst  in  possession.     On  the  9th  July  the  defendant  not  h%  wld 
received  a  notice,  demanding  one  year's  rent;  and  before  the  sale  of  the  pro-«nder  a  fie 


388  Fieri  I*ACI  as. —  H^ai  may  be  seized  under.      . 

ri  facias      perty,  on  the  15th  of  Jgly,  a  writ  or  habere  facias  possessionem  was  delivered  to 

where  a       him  in  an  action  of  ejectment  at  the  suit  of  the  landlord,  founded  on  a  demise 

writof  hab.  j^^j^  pj^j^  December,  i8I5,  which  was  long  before  the  issuinor  of  ihe^rijfacuw. 

iubs^qnefU  '^^^  defendant  having  refuged  to  sell  any  of  ihe  crops  then  growing  and  unse- 

ly  delivered  vered,  and  having  delivered  up  possession  thereof  under  the  latter  writ,  and 

to  the  she    returned  to  the^ev-t  facias  that  he  had  levied  all  the  goods  and  chattels  in  his 

riir  in  eject  bailiwick,  th'e  plaintiff,  at  whose  suii  ihe  Jiei'i  facias  had  issued,  brought  this 

™?"*  ?^i!*'^  action  on  the  case  against  the  defendant,  as  sheriff,  for  not  executing  bis  writ, 

fandr  rd  •    ^^*  *^®  ground  that  the  seizure  vested  in  the  sheriff  the  property  in  the  things 

seized  from  the  time  of  the  delivery  of  the  writ  of  execution.     But  the  Coirrt 

held  that  the  sheriff  was  not  bound  to  sell  the  growing  crops  under  the  fieri  fa^ 

cias^  inasmuch  as  they  could  not,  in  point  of  law,  be  considered  as  beiongiog 

r  592  I    ^^  ^^®  tenant,  the  latter  being  a  trespasser  from  the  day  of  the  demise  in 

ejectment,  and  consequently  from  that  tnne  the  property  was  divested  out 

of  him. 

3.  Rex  v.  OsbourxNe.  T.  T.  1818.  Ex.  6  Price,  94. 
The  56  G.       To  a  writ  o^  v*:ndilioni  exponas^  commanding  the  sherifTto  sell  crops  of  corn,* 
8.t  prohibit  farming  stock,  «!^-c.  seized  under  an  extent,  he  returned  that  he  sold  136  acres 
ing  the  lale  of  growing  oats,  subject  to  a  condition  that  the  same  should  be  used  and  ex- 
^^f^'^J*        pend^d  according  to  a  certain  covenant  or  indenture  ot  lease,  bearing  date, 

**l!mr*  iiis  ^^'  P"^*s"^"'  ^"  ^^^  ^^  ^^^'  ^'  ^-  ^^'  ^^^  ^'^^  *^'*^  ^^^  ^^^  acres  of  growing 
agreed  that®®'®  were  sold  by  him,  subject  to  the  tithe,  to  be  taken  thereupon  by  the  tithe 
inch  things  owner.  On  motion  for  an  attachment  against  the  sheriff,  for  not  selling  under 
shall  not  be  the  vendiiloni  exponas^  without  imposing  any  of  the  terms  enumerated  in  bis 
■abject  to    return, 

ezecDUon        p^^  q^^^      rphe  question  is,  whether  the  Crown  is  to  be  considered  as  in  thei 

tend  totho  ^i^^^tiDn  of  a  plaintiff,  within  the  meaning  of  this  statute,  who  has  obtained 

crown*  and  judgment,  and  put  his  execution  into  the  hands  of  the  sheriff.     It  has  beea 

the  sheriff    very  fairly  argued  on  the  part  of  the  sheriff,  that  the  Court  should  consider  the 

mast  tell     salving  clause,  which  has  been  introduced  into  the  statute  8  Anne,  as  an  ac^ 

immediate  knowledgment  that  acta  of  parliament  in  favour  of  agricultural  interests  may 

^'  bind  the  Crown,  though  not  expressly  named;  but  we  are  of  opinion  that  that 

proviso  must  have  been  thought  to  have  become  necessary,  in  consequence  of 

the  word  ^'  extent"  having  been  used  in  that  act,  and  that  alone  may  account 

for  the  abundant  caution  of  arresting  such  a  clause  in  this  act  of  parliament; 

on  the  contrary,  the  Crown,  or  the  Crown  process  is  not  in  any  way  alluded  to 

and  therefore  we  ate  of  opinion  that  it  does  not  bind  the  Crown;  as  to  that  part 

of  the  return  which  states  that  the  sheriff  had  sold  the  property,  subject  to  the* 

tithe  which  should  be  due.  We  think  that  the  sheriff  had  no  right  to  clog  tber 

sale  with  any  such  condition. 

{e)  Machinery,     See  div.  1st,  As  to  Fixtures. 

(/)  Money  and  bank^jioles: 

*  So  apples  upon  trees  cannot  bo  sold,  because  they  belong  to  tlie  freehold;  see  Gilb.*  Ex-' 
ed.  19. 

f  Ca^.  50.  8.  1.  cnactH,  that  "no  sheriff  or  other  officer  in  England  or  Wales  shall,  by. 
virtue  of  any  process  of  any  court  of  law,  c»irry  off,  or  sell,  or  dispose  of,  for  tho  purpose  df 
being  carried  off,  from  any  lainKi  let  to  ftrin,  any  straw  threshed  or  unlhrcHhod,  or  any  straw 
of  crops  growing,  or  any  chaff,  c'.>KIer,  or  turnipH,  or  any  manure,  compost,  ashos  or  see- 
wcod,  in  any  case  whatsoever;  nor  any  hay,  grass  or  grasses,  whether  natural  or  artificial,' 
nor  any  taroj  or  vetches,  nor  any  roots  or  vegolubles,  being  produce  of  such  lands,  in  any 
case  where,  according  to  any  covenant  or  written  agreement,  entered  into  and  made  lor  the 
benefit  of  the  owner  or  landlord  of  any  firm,  such  liay,  grass  or  grasses,  lares  and  vetches, 
roots  or  vei^otablbs,  ought  not  to  be  taken  off  or  witholden  from  such  lands,"  ar  which  by  the 
tenor  or  cifect  of  such  covenants  or  agreements,  ought  to  be  used  or  expended  tiiereon,  and 
of  which  covenants  or  aorecmcuLs  such  sherilF  or  ollier^officcr  shall  Inve  received  a  wntieo 
notice,  before  holtih  ill  have  proceeded  to  sale."  And  '*  no  sherifi'  or  other  officer  shall,  by 
virtue  of  any  process  whatsoever,  sell  oc  dispose  of  any  clover,  rye -grass,  or  any  artificial 
grass  or  gr^ssiea  whutdo.jver,  vvhiclj  .shall  bo  newly  sown,  and  be  growing  under  any  crop  of 
standing  corn.  Providod  that  this  act  shall  not  extend  to  any  straw,  turnips,  or  other  arti- 
cles, which  the  tenant  may  remove  from  the  farm,  consistently  vviiJi  some  Contract  in  wri-* 
ting," 
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1.  Armistead  v.  Piiilpot.  T,  T.  1779.  K.  B.  1  Doug.  231.  S.  P*  Knight    [  6S3  1 

V.  Griddle.  M.  T.  1807.  K.  B.  9  East,  48.  Money 

Per  Lord  Mans6eld,  C.  J.     I  believe  th'ere  are  old  cases  where  it  has  been  ^**™  intiie 
held  that  the  sheriiF  could  not  take  money  in  execution,  even  though  found  in  ^^^f^^dant'g 
the  defendant's  scrutoire,  and  that  a  quaint   reason  was  given  for  it,  viz.  that  ^"^***^°* 
the  money  could  not  be  sold. 

2.  Franus  v.  Nash.  T.  T.  1734.  K.  B.  Ca,  Temp.  Hard.  53.  S.  P.  Knight or  bank 

V.  Griddle.  M.  T.  1807.  K,  B.  7  East,  48.  ndies,  caii 

Per   Cur.     Bank  notes,  <§*c.  cannot  be  taken  in  execution;  for  though  they  not  be  tak 
are  assignable  over,  yet  notwithstanding  they  remain  in  some  measure  choses^.^*  inexecil 
inaction,   and  the  sherif!  or  his  bargainees  cannot  bring  afl  action  on  them  *'**"" 
without  assignment,  notwithstanding  the  act  for  asigning  them;  yet  they  are 
83  much  things  in  action,  that  it  was  necessary  to  have  a  new  act,  in  order  to  .    .       i  , 
make  the  stealing  of  them  felony.  mdneTS 

3.  FiELDHOusE  V,  Croft.  H.  T.  1804.  K.'B.  4  East,  510.  thesheriff's 

This  was  an  application  that  money  belonging  to  the  defendant,  in  the  hands  hands undeir 
of  the  late  sheriff  of  W.  should  be  paid  over  to  the  present  sheri^,  in  part  sa-*  former  ez 
tisfaction  of  a  subsequent  execution,  the  defendant  having  no  other  effects.  •'^"'><'P  *J, 
The  Gourt  said,  the  question  is  whether  a  plaintiff  can  have  execution  of  mo-  ^|^*  "1^^^ 
ney^belonging  to  the  defendant,  in  the  hands  of  a  third  person!^     He  clearly  pii^iQtjff'; 
tannot. — Rule  refused. 

4.  Willows  V.  Ball.  M.  T.  1306.  G.  P-2  N.  R.  376. 

The  defendant  having  recovered  a  verdict  against  the  sheriflT,  for  seizing  Or  <ilaiiia^«i 
his  goods,  under  a  distringas,  in  an  action  at  the  suit  of  A.  B. ;  and  having  gi- recovered 
ven  a  cognovit  to  the  plaintiff,  in  which  ol  fieri  facias  issued,  a  rule  was  obtained  ^J  ^^  <*• 
lo  show  cause'why  the  sheriff  should  not  be  ordered  to  pay  over  the  ^3™*g^s  ''^  j*"'  . 
recovered  hy  defendant  against  the  sheriff,  in  satisfaction  of  the  plaintiff 's  gg^fj^p  !„ 
execution,  on  the  authority  of  the  case  of  Armis(^ad  v.  Philpot,  Doug.  231.  anchaetiooa 
posL  584. 

Per  Cur.  If  it  were  possible  for  us  to  secure  to  the  plaintiff  the  goods  o^ 
the  money,  we  should  be  very  glad  to  assist  him,  and  if  we  thought  a  Gourt  of 
Equity  would  interfere,  we  would  direct  the  money  to  be  retained.  But  we 
cannot  interfere;  <he  case  cited  is  no  authority,  because  the  application  wai^ 
not  resisted.— ^Rule  discharged. 

6.  Knight  v,  Gbiddle.  M.  T.  1807.  K.  B.  9  East,  48.  S.  P.'Padfield  v.    |  684  j 

Borne.   R  T.  1822.  G.  P.  3  B.  &.  B.  294.  Or  money 

On  application  for  a  rule  to  show  cause  why  the  sheriff  should  not  retain,  in'®^j®d  in  an 
satisfaction  of  a  present  writ  of  fieri  facias  issued  by  the  plaintiff  against  the  de- "}'°"  ■"**• 
fendant,  money  or  bank-notes  which  the  sheriff  had  before  received   for  the  defendant 
use  of  the  defendant,   in  discharge  of  an  execution  levied  by  the  defendant  the  Conrf 
against  a  third  person,  which  money  it  appeared  the  sheriff  had  not  paid  over,  will  not  di 
!he  Gourt  refused  the  rule,  saying  money  could  not  be  taken  in  execution.    It  rectaach 
was  an  innovation  on  the  law  which  ought  net  to  be  admitted.  moneya  to 

6.  Armistead  v.  Philpot.  T.  T.  1779.  K.  B.  1  Doug.  231.  fa^ction  of 

Under  a  fieri  facias^  the  plaintiff  could  not  find  sufficient  effects  of  the  de^the  exeea 

fendant  to  satisfy  his  judgment.     On  motion,  the  Gourt  ordered  the  sheriff  to  tion. 

retain  for  the  use  of  the  plaintiff  money  which  he  had  levied  in  another  action,  Tho*  for 

at  the  suit  of  the  defendant.  f^^^  *  f/ 

/  \    nr         I  .  fetent  mra 

(g)   Terms  jor  years,  obtained 

1.  •  Scott  v.  Scholey.  T.  T.  1807.  K.B.  8  East,  467.  S.  P.  Metcalf  v.  Scho- 

ley.  T.  T.  1807.  C.  P.  2  N.  R.  461. 

In  an  action  against  the  defendants,  as  sheriffs,  for  a  false  return  of  ntdla  ho^ 
ha  to  a  fieri  faciasy  against  tho  goods  and  chattels  of  G.  G.     Upon  motion  for 
a  new  trial,  it  appeared  that  by  indenture  of  lease,  dated   lOth  of  July,  1795,  ^^  eqnita 
G.  G.  waste  hold  the   Haymarket  Theatre  and  premises  adjoining  for  1 7  ble  interest 
years;  G.  G.,  by  indenture,  13lh  of  October,    1804,   assigned  to  A.,  B.,  and  in  a  terni 
C.  in  trust  for  G.  G.,  the  said  theatre  and  other  premises,  and  also  the  ward-  f<»'  ^•"'JL 
robe,  dresses,  ornaments,  music,  compositions,  and  all  copyrights,  Sec.  ''"kj*^  *aken  U  e^i 
to  the  payment  of  certain  tradesmen's  bills  employed  by  the  trustees  on  ac- 
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•entian,*  count  of  the  theatre,  and  other  payments  thereof;  upon  trust  to  pay  certain  per- 
b«t  a  legal  gQ^g  ^jj(,  had  advanced  money;  and  then  in  trust  for  G;  C,  his  executors, &c. 
iateren  j^^  g^  ^^^^  q  ^yere  empowered  to  issue  execution,  so  as  to  keep  out  any 
''"^'  other  execution  against  the  property  of  G.  C.  at  the  suit  of  other  creditors. 

The  whole  of  the  consideration  money  was  duly  paid,  consistent  with  the  terms 
of  the  deed.  G.  C.'s  interest  in  the  unsold,  merely  of  the  leasehold  theatre^ 
machinery,  &c.  was  worth  more  than  the  incumbrances  charged  on  it  and  the 
plaintiff's  claim.  Tlic  plaintiff  had  issued  a  fieri  facias^  and  the  defendant's 
levied;  and  being  about  to  have  an  inquisition  to  ascertain  in  whom  the  pro- 
r  585  T  P^^^y  vested;  A.,  B.,  and  C.  indemnified  the  sheriff  as  to  the  result  of  the  re- 
turn  o(ntdla  bona\  the  plaintifThad  a  verdict.  The  question  was,  whether  the 
residuary  beneficial  interest  of  G.  C.  under  the  trusts  upon  which  a  lease  for 
years  in  the  theatre,  and  the  apparatus,  &c.  belonging  to  the  same  had  been 
assigned,  and  which  remains  to  him  aAer  satisfying  the  several  debts  and  in- 
cumbrances thereupon,  and  indemnifying  the  trustees  acting  under  the  trust 
deed,  were  liable  to  be  taken  in  execution  by  ajierijacias^ 

Per  Cur,     The  legal  interest  tn  a  term  of  years,  both  in  respect  of  the  pos- 
session of  which  the  leasehold  property  itself  is  capable,  and  also  in  respect  of 
the  instrument  by  which  the  term  is  created  and  secured  (both  of  which  are 
Capable  of  delivery  to  a  vendee),  has  been  always  held  to  answer  the  de^Cnp- 
tion  of  the  writ  and  to  be  saleable;  Dyer,  353.  a.     But  no  single  instance  is  to 
be  found  in  the  history  and  practice  of  the  courts  of  common  law,  in  which  an 
equitable  interest  in  a  term  of  yeaas  has  ever  been  recognized  as  saleable  un- 
der a  fifiri  facias.     For  what  means,  in  any  degree  adequate- has  the  sheriff  of 
taking  an  account  of  the  actual  amount  of  the  incumbrances  thereupon,  or  of 
ascertaining  the  extent  of  the  indemnities  which  the  trustees  may  be  entitled 
to  claim?     The  sale  of  such  an  interest,  if  it  were  to  be  made  at  all,  by  the 
sheriff,  must  necessarily  befnade  under  circumstances  of  still  greater  ignorance 
and  uncertainty  as  to  its  value  than  attend  sales  of  any  other  description  of 
property,  and  not  only  without  any  legal  means  of  delivering  a  present  poeses- 
sibn  of  the  things  sold,  but  in  general,  without  having  even  the  type  or  instru- 
ment of  any  legal  interest  whatsoever,  present  or  future,  in  the  subject  of 
such  sale,  to  exhibit  to  the  sight,  or  deliver  to  the  hands  of  a  purchaser.     It 
has,  indeed,  been  urged  in  argument,  as  an  inconvenience  on  the  other  side  of 
such  equities  of  redemption  in  chattel  interest  shall  be  held  not  to  be  saleable 
ander  an  execution,  that  by  means  of  a  mortgage  of  the  largest  leasehold  pro- 
perty for  the* smallest  sum  imaginable,  snch  property  might  be  effectually  for- 
feited and  withdrawn  from  the  legal  claims  of  every  creditor.     But  the  incon- 
renience  in  the  case  put  does  not  extend'  beyond'  ihe  necessity  wfiic&  such  a 
step  would  occasion  of  resorting*  to  a  different  remedy,  to  be  applied  in  another 
court,  upon  a  bill  to  be  filed  by  the  judgment  creditor  in  such  other  court,  for 
the  purpose  of  obtaining  it.     In  a  Court  of  Equity  he  might  belet  in  to  redeem 
*     such  mortgage  incumbrances  as  stood  in  the  way  of  his  common  law  remedjf 
by  execution,  or  he  might  have  a  decree  for  the  sale  of  the  mortgage  term  it' 
self,  in  satisfaction  of  his  rights  as  an  execution  creditor. — ^A  new  trial  most 
be  granted. 
Hsoea,  a  2.  Sparrow  v.  Bristol.  M.  T.  1813.  C.  P.  I  Marsh.  10. 

term  agra  A.  B.  an  out-going  tenant,  having  agreed  to  assign  the  remainder  of  his 
ad  to  keo  term  to  C.  D.  an  in-coming  tenant,  the  sheriff,  before  an  actual  assignment 
■ifij^d  mty  made,  seized  under  b  fieri  facias  against  A .  B.  all  his  interest  in  such  remain- 
andw  a  ^^S  ^^^^'  ^"^  ^^  receiving  notice  from  C.  D.  that  he  was  in  possession  of 
fieri  ieeias  ^^^^  property,  he  returned  as  to  that  nolla  bona.  In  an  action  for  a  false  retam, 
befofe  acta  for  the  sheriflT  it  was  contended,  that  A.  B.  's  interest  was  not  such  as  the  she- 

*  And,  therefore,  wben  the  defendant  has  only  an  equity  of  redemption  in  a  leaeeboM 
e^ato,  an  execution  will  not  affect  it,  as  the  lo/^al  estate  is  in  the  mortgage,  see  3  Atk.  2G0; 
Terret,  164;  4  Moore,  SSI;  1  D.  &  B.  506;  the  plaintiff's  only  remedy  m  that  case  is,  by 
filing  a  bill  in  equity  to  redeem  the  estate  by  paying  ofTthe  principal  and  interest  due  on  the 
morignge;  ibid.;  but  before  he  is  entitled  to  redeem,  he  must  6rst  take  out  a  writ  of  eseeiH 
tion  againsi  the  goods  of  the  defendant;  see  3  Atk.  1^00;  I  Vern.  899;  1  P.  Wins.  446^ 
though  it  does  no!  seem  to  be  nccexsary  to  have  it  returned;  see  1  Mad.  Chan.  205.  cu 
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riff  could  take  ia  execution;  and,  if  it  wer^,  the  sheriff  ought  not  to  be  charg-«l  aaiin 
ed  with  the  sum  put  upon  it  by  C.  D.  menu* 

The  Court  held,  that  it  was   subject  to  seizure  under  those  circumstances,    f  ^®^  1 
and,  that  it  was  worth  just  so  much  as  C.  D.  would  have  given  for  it.  7^^  ***•.' 

3.  Doe,  d.  James  v.  Brains.  M.  T.  I82I.  K.  B.  5  B.  ^  A.  243.  meBt*Ifi* 

A  lease  by  deed  being  seized  under  tk  fieri  facias  against  the  defendant,  and  leaM  by 
liavisg  been  sold  to  the  plaintiff,  and  assigned  by  the  under-sheriff,  ejectment  deedtak«i 
was  brought  for  the  premises.     The  defence  was,   that  there  ought  to   have  ip  «xeeii 
been  proof  thai  the  under-sheriff  had  authority  to  execute  deeds,  &c.   in  Ihe**®^'"*^'* 
name  of  the  high  sheriff.  The  judge  overruled  the  objection,  and  the  plaintiff  |^  iinder 
had  a  verdict*     On  motion  to  set  it  aside,  the  Court  held,  that  the  under-sher- sheriff  vir 
iff  had  such  an  authority  viriuie  officii.     Rule  refused.  tota  officii; 

4.  Taylor  v.  Cole.  E.  T.  1789.  K.  B.  3  T.  R.  272. 

In  trespass  for  breaking  and  entering  the  plaint i/f's  house,  and  expelling  ^^ -"Mi 
him.     The  defendants  justified  under  a  fieri  facias  at  the  suit  of  A.  B.     The  "J^  ■•**• 
plea  stated,  that  the  plaintiff  was  possessed  of  a  certain  interest  iki  the  residue  |zj  ^^„ 
of  a  certain  term  of  years  then  to  come  and  unexpired  on  the  said  house,  and  ^1  whieh 
that  by  virtue  of  the  said  writ  they  aeized  and  took  the  said  interest  of  the  the  defend 
plaintiff,  and  duly  sold  and  assigned  the  same  to  H.,  who  afterwards  entered,  ant  has; 
the  door  of  the  house  being  open,  and  peaceably  and  quietly  expelled  him.  *"^  tbeihe 
On  demurrer.    The  court  said,  the  sheriff,  who  had  not  the  title  deeds,  could  [^™fj,|^ 
not  exactly  define  what  the  precise  interest  was;  but  he  states,  that  the  plaintiff^m  will  sot 
was  in  possession  of  a  certain  term^  and  it  is  impossible  to  suggest  any  posses- go  oot,  pvt 
sioQ  of  a  certain  term  that  is  not  the  subject  matter  of  a  seizure  by  the  sheriff  the  vendee 
under  9l  fieri Jacias.     This  plea  does  not  state,  that  the  sheriff  put  the  assignee*^?^^ 
into  possession,  but  only  that  he  assigned  to  H.,  who  afterwards  entered,  andfV^ 
peaceably  and  quietly  expelled  the  plaintiff.     It  is  true,  that  persons  having    ^' 
only  a  right,  are  not  to  assert  that  right  by    force;    but  here  the  question  is, 
whether  a  person  having  a  right  of  possession ;  may  not  peaceably  assert  it,  If 
be  does  not  transgress  the  laws  of  his  country;  and  he  certainly  may;  for  a 
person  who  has  a  right  of  ^ntry  may  enter  peaceably,  and,  being  in  possession^ 
may  retain  it,  and  plead  it  is  his  soil  and  freehold;  and  this  will  not  break  in 
upon  any  rule  of  law  respecting  the  mode  of  obtaining  the  possession  of  lands. 
In  a  deed  of  assignment  the  sheriff  need  not  specify  the   particular  interest 
which  the  patry  had;  4  Rep.  74.     Then,  if  he  can  convey  a  title  in  general 
words,  it  is  equally  sufficient  to  justify  in  the  aame  general  words  in  an  action   r  ^^^  -i 
of  trespass.  Ao'ithM 

5.  Rex  v.  Deanb.  H.  T.  1678.  E.  B.  2  Show.  85.  been  ■aid 

Upon  motion  for  restitution  to  a  possession  which  the  party  had  been  put  that  ^ 
out  of  by  colour  of  VLfieriJacias,  it  was  holden  by  the  court,  that  if  a  sheriff,  on  ^•"^^ . 
n  fieri  facias  sell  a  lease,  or  term,  of  a  house,   he  cannot,  and   must  not,  put^j^jj^ 
the  person  out  of  possession;  but  the  vendee  must  bring  his  ejectment.  menu 

(A)    Wearing  apparel.  Neeesmy 

Hardiptt  v.  Barney.  H.  T.  1696,  K.  B,  Comb.  356.  wearing  ^ 

Per  Holt,  C.  J.     Upon  a  fieri  facias  the  sheriff  may  take  any  thing  but  P^rel  can 
wearing  apparel;  nay,  if  the  party  has  two  gowns,  he  may  take  one  of  them.    ^  "•  ■•'* 

(i)  In  the  case  ofparlnersy     See  post  tit.  Partners.  ^' 

(B)  In  particular.  Goodefimad 

(a)  Jhlo  properly  of  the  defertdards  fraudulently  disposed  of  or  bona  fide  sold,    ulemtlj  eold 
I.  Paget  v.  Perchard.  M.  T.  1794.  K.  B.  1  Esp.  206.  er  eonvey 

In  trespass,  the  plaintiff,  who  had  been  A.  B.'s  distiller,  claimed  the  prop-ed  away 
erty  in  question  under  a  bill  of  sale  which  the  defendant  had  taken  under  an  ^7  ^^^^ 
execution,  on  the  ground  that  the  person  ^rho  wjis  in  possession  under  the  bill  ^^^^|m» 
of  sale  was  A.  B. 

*  And  if  the  defendant  subsequent  to  the  delivery  of  the  writ  to  the  sheriflT  muko  an  aa- 
eignment  of  a  leasehold  estate,  the  judgment  creditor  need  not  brin/^  a  suit  in  eouity  to  come 
at  the  estate,  by  setting  aside  the  ^issignment;  hat  may  proceed  at  law  to  sell  the  tcror.,  an^ 
the  vendee,  who  is  generally  a  friend  of  the  plaintiff,  will  bo  entitled  at  law  to  the  posse^r 
lion,  notwithstanding  such  assignment;  seo  8  A  Ik;  739. 
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f^tttiooiAg  Lord  Kenyon.  C.  J.  held,  that  the  plainliffhad  parted  with  the  property  un- 
in  pones  derthe  bill  of  Bale,  by  suffering  A.  B.  to  execute  acts  of  ownership,  and  that 
flion  18  6vi  ijjg  possession  by  A.  B.  was  evidence  of  fraud  as  against  a  bona  fide  execu- 
fiind*  ^><>n.     See  2  T.  R.  687;  8  T.  R.  82.  521 ;  3  Esp.  52;  3  Taunt.  626;  4  Moore 

'         281;  1  B.  c^B.606. 

2.  Armptroxo  v.  Baldock,  M.  T.  1818.  C.  P,  Gow.  33. 

In  trover,  it  appeared  that  the  goods   in  question  had  been  seized  under  a 
fieri  facias  against  A.  B.  who  had  previously,  by  deed,  assigned  lolhe  plaintifl'*, 
as  trustee,  the  properly  so  taken  for  the  benefit  of  his  creditors.     By  the  deed 
'Unless  the  the  trustee  was  authorised  to  sell,  Sec.  and  divide  the  proceeds,  if  A.  B.,  who 
assignment  was  to  continue  in  possession  of  the  property  on  certain  terms,  did  not  pav,  &c. 
^ere  noiori^.  B.^  however,  did  not  pay,  though   lie  had  the   uncontrolled   possession  of 
•^'"iLT         ^^®  property.     Soon  after  the  assignment  he  changed  his  place  of  {ibode,.  M 
tioD  on"**  which  new  residence  the  property  was  «?cized.     It  was  contended  that  the  sei- 
which  the   zure  was  illegrJ,  because  the  posesssion  was  not  consistent  with  the  object   of 
▼•lidit>  of  the  trust,  it  not  being  intended  that  the  trustee  should  ever  take  possession, 
fhe  iraneae       Dallas,  C,  J.,  as  to  that  reserved  the  foint;  but  said*  In   all   cases  of  this 
tion  hing     description  the  entirety  on  the  change  of  possession  is  the  question  on  which 
^*  the  validity  or  invalidity  of  the  judgment   depends;  generally  the  possession 

ought  to  follow  the  deed. — Verdict  for  the  defendant. 

3.  Bradley  v.  Wyndham.  H.  T.  1743.  K.  B.  1  Wils.  44. 

In  an  action  for  a  false  return,  it  wns  proved  that  the  warrant  upon  st fieri  fit^ 

ricw  was  directed  to  three  persons  as  special  bailiffs;  that  the  plaintifl's  attor-r 
r  ggg  1  ney  was  present  at  the  time  of  executing  it,  and  ordered  one  of  the  persons  to 
So,  if  a  fieri  "^®  *^®  defendant  kindly,  and  not  to  take  any  of  his  household  goods,  for  that 
facias  be  ^^^  landlord  would  soon  be  in  the  country,  and  pay  the  debt,  and  thereupon 
•zectited  one  of  the  persons  rode  round  the  farm  and  grounds,  and  said,  '^I  seize  all 
fraadolent  this  corn  and  cattle,*'  and  took  some  account  thereof,  for  the  use  of  the  plain- 
^J[»"*°?"^tiff:  afterwards  the  landlord  sued  out  a  fieri  facias,  and  the  sheriff's  bailtfls 
of  a  bona  '^^^^  ^®*"g '"  Possession  of  the  goods  under  the  formpr  execution,  nor  having 
fide  credi  ^^^  ^"7  body  for  them,  he  got  his  execution  executed;  and  there  was  no  proof 
tor,  shall  bo  that  he  promised  to  pay  the  plaintiff:  it  was  left  to  the  jury,  upon  this  evidence, 
preferred,    whether  the  first  execution  was  intended  to  be,   or  was  really  executed;  and 

the  jury  thought  it  was  not,  and  gave  a  verdict  for  the  sheriff*,  which  was  aft^r? 

wards  confirmed  by  the  court,  on  a  motion  for  a  new  trial. 

4.   Blades  v.  Aruxdale.  T.  T.  1813.  K.  B   1  M.  Sc  S.  711. 
A  sheriff's  officer  executed  a  writ  of  fieri  facias,  by  going  to  the  house,  and 

informing  the  debtor  he  came  to  levy  on  his  goods,  and  laving  his  hands  on.  a 
fi'  '^*!\er  ?^^'^'  ""^  saying,  "  I  take  this  table •»  upon  which  he  locked  up  his  warrant 
Sizing  r  !"  ^*^®  ^^^^?  drawer,  took  the  key,  and  went  away,  without  leaving  any  person 
table  lockB  '"  possession,  and  after  the  fieri  facias  was  returnable,  but  not  continued,  the 
nphis  war  Jan<^Jord  distrained  the  goods  for  rent.  In  trespass  by  the  sheriff,  the  court 
rant  in  the  held,  that  the  sheriff  could  not  mjiintain  the  action,  because  by  leaving  no  one 
drawer.  in  charge  he  relinquished  his»  po.ssession,  so  that  the  goods  did  not  remain  in 
fS^illir  *^®  custody  of  the  law,  so  as  to  make  the  party  distraininc  a  trespasser, 
the  honse.  ^    p^^.^^  ^  P^^^^,^    ^  ^    }?m' K.  B.  4  East,  623. 

In  an  action  against  the  sheriff  for  a  false  return  of  nulla  bona  to  tifienjacias. 

The  question  was,  whether  the  existence  of  a  writ  of  sequestration,  founded 

upon  a  commission  to  certain  sequestrators  therein  named,  and  which  writ  had 

been  delivered  to  the  sequestrators  about  eighteen  months  before  the  writ  offieri 

So  T  th     J^^i^^  ***  common  law,  against  the  goods,  was  delivered  to  the  sheriff  but  upon 

party  at*    ^^\^^  w»"»*  ^f  sequestration   nothing  was  done  by  the  sequestrators^  nor  any 

whoae  Boit  "of'ce  thereof  given  by  them,  or  their  party,  to  the   sheriff,   be   an    excuse  in 

«  seqaestra  P^int  of  law  to  such  sheriff  for  not  executing  the  writ  of  ficn  facias  so  to  him 

^lon  is  issa  delivered,  but  instead  thereof  returning  i}olla  bona? 

_-            *  1*  ^  "'  '^  °  '"^*"  *®^'  proorl<f,  and  still  continue  in  po«?nssion  ns  visibifi  o\vn«»r  of  them,  sudi 

IT  dllav  *i"'®  '*  f'"^"J"J«rit  and  void  as  nlr.^ia^?t  crocliior?;  hpg  Vfuc.  in  Cl.nn.  '<6(\,  -ib?.     So,  if  acre- 

and  1am'  ^V  ^*^  ^*""  '"^•'^•^  '^'*''^'''  *'•*'  ^'*"'*'  ^^^^  flehtj.r,  and  Miffar  iUvm  4o  r«iiiain  long  in  thedcb- 

oa  lose  xor  s  hand-,  and  another  oiodiior  obtain  a  fubFcquent  judgment  and  exccution/ii  has  been 

pnorily  determined  ihnt  this  is  ovidonco  of  fraud  in  thr  first  creditor,  and  liie  goods  in  ihn  liaods  of 

Wereby,  iho  debtor  rpmain  liable;  «^cc  Pmc.  in  Chan.  C.-T>,  087;   1  Vcs.  515;  2  TaunU  400. 
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Per  Cur.     It  appears  to  us  not  to  be  contradictory  to  any  cases,  nor  any    [  589  } 
principles  of  law,  and  to  be  mainly  conducive  to  public  convenience   and  pre- toe  •herio; 
Yention  of  fraud,  to  hold  that  where  there  are  several  authorities  equally  com- '*"'***''  "^"^ 
petent  to  biqd  the  goods  of  a  party,  when  executed  by  the  proper  officer,  that  J'  .°**"*  V^ 
tfi<ky  ahall  be  considered  as  effectually,  and  for  all  purposes  bound  by  the'  ttu-yeturni  nul 
thority  which  first   actually  attaches  upon  them  in  point  of  execution,  and  un-ia  booa,  u 
der  which  an  execution  shall  have  been   first  executed.     Allowing,  therefore,  liable  for  a 
that  the  award  of  a  sequestration  out  of  chancery  has  the  same  obligatory  ef-f»l••''«ln™^ 
feet  to  bind  the  goods  on  nfin'i  facias  at  common  law;  yet  if  the  party,  at  whos  ) 
«uitthe  sequestration  issues,  take  no  measure  to  compel  the  execution  of  it  in 
due  time;  the  sheriff,  who  has  acted  under  the Jierifadas,  and  returned  nulla 
bonOy  is  liahie  to  this  action  for  the  false  return. 

6.  Hoi.Bian  V.  Anderson.  E.  T.  1793.  K.  B.  5  T.  R.  255. 

A.  B.  having  obtained  judgment  against  C.  D.,  and  refused  to  delay  execii-?"!  *  ^^^ 
tion;  C.  D.  knowing  A  B.'s  intention  to  takeout  execution  immediately,  went  ^j  upon"" 
to  ihe  plaintiff  who  was  a  creditor  of  his,  informed    him  of  his  situation,  and  jn^gmeDt, 
executed  a  warrant  of  attorney  to  confess  a  judgment,  on  which  judgment  was  confessed 
entered  up,  and  a  Jien  facias  delivered  to  the  sherifl  two  hours  before  A.  B, »"  order  ta 
reached  the  sheriff's  office.     The  sherifFlevied  under  A.  B.'s   writ,  and  re- ^®^®".*^® 
turned  nulla  bona  to  the  plaintiff.     In  an  action  for  the  false  return,  it  was  con-*J*^"  *f° 
tended  for  the  defendant,  that  the  plaintiff*  was  not  entitled   to  recover,  in  as- creditor,  ir 
much  as  it  was  an  undue  preference  to  the  plaintiff  for  the  purpose  of  defeat- not  frandv 
ing  A,  B.'s  execution,  and   therefore    fraudulent   and   void,    hy    the  13  Eliz.  lent  under 
But  the  court  held,  the  words  of  the  13  Eliz.  do  not  apply  to  this  case,  for  this  *'  Eli*-* 
warrant  of  attorney  was  civen  rn  a  good  consideration,  and  the  other  words  in 
the  act  "  Oona  fitW*^  only  apply  to  those  cases  where  the  possession  is  not  de- 
livered, or  where  it  is  merely  colourable,  and  therefore  the  plaintiff  was  entit- 
led to  recover. 

7.  Pkk^^tock  V.  Lyster.  H.  T.  1815.  K.  B.  3  M   &  S.  371.  ^ 

The  plaintiff  having  obtained  judgment  against  A.  B.  delivered  f^  fieri  fa  das  "^^^Vl^^^^ 
to  the  sheriff,  the  defendant,  on  the  17th  of  June,  who   levied   under  the  writ,  gj  j,-  |,-,g 
but  retained  the  proceeds  in  his  hands   for  \vhich  this   action   was  brought,  to  creditor  ex 
try  the  validity  of  an  assignment.     It  appeared  that  on  the  1 5th  of  June,  H.  ecnied  an 
B.  being  insolvent,  executed  an  a.ssignment  by  deed  of  all  his  effects  to  trus- ^"jj[""™®°* 
tees,  for  the  benefit  of  all  his  creditors,  under  which  deed  possession  was  taken  e   \^r 
immediately  after  its  execution,  hut  the  deed  was  not  signed  by  any  of  the  cre-,|,g  benefit! 
ditors,  and  several  objections  were  aAerwards  made  in  it.     The  judge  told  the  orallhiBcre 
jury,  if  they  thought  the  deed  was  executed  with  an  intent  to  defeat  the  plaintifi  ditors.to  de 
of  his  execution,  then  it  is  void.     The  jury  found  for  the  plaintiff.     On  motion  fen'  the  for 
for  anew  trial,  on  the  ground  that  the  jury  was  misdirected,  the  court  8aid,jy 


mcr  ezecD 


although  tbe  question  went   to  the  jury,   yet   certainly   from   t*»e  manner  in  jj^l^^'^l^  ^^ 
which  it  was  lefl  to  them,  it  appears  they  were  advised   that,   if  the   deed  was  uj. 
made  with  an  intention  to  defeat  this  particular  creditor,   it  would  be  fraudu- 
lent.    This  was  not  the  deed  by  which  the  party  stipulated   for  a  benefit  to 
himself,  but  all  the  property  of  the  party  is  fairly  to  he  distributed  amongst  his 
creditors.     To  hold  such  a  deed  fraudulent  would  be  contrary   to  Holbird  v. 
Anderson,  ante,  p.  589.     Besides,  it  seems  to  us,  that  the  conveyance,  so  far 
from  being  fraudulent,  was  the  most  honest   act  the  party  could   do.     He  felt  [  590  ] 
that  he  had  not  sufficient  to  satisfy  all  his  debts,  and  he  proposed  to  distribute 
his  property  in  liquidation  of  them;  this  was  notv  acceded  to,  for  the  plaintiff 
endeavoured  by  legal  proress  to  obtain  his  whole  debt,  the  obtaining  of  which 
would  have  swept  away  the  property  from   the  rest   of  the  creditors.     If,  in- 
deed, the  plaintiff  could  have  shown  that  the  whole  transaction  was   fallacious 
and  fraudulent,  it  would  have  been  different. — Rule  absolute. 

8.   Goss  v.  Neale.  M.  T.  1820.  C.  P.  6  Moore,  19. 
A.  by  deed  assigned  all  his  effects  at  W.  to  trustees  for  the  benefit  of  certain 

•  For.  if  the  defendant  sell  his  poods  bona  fide,  and  for  a  valuable  consideralion,  before 
ihe  delivery  of  the  writ  to  the  sheriff,  they  cannot  bo  taken  in  execution;  and,  though  he  sell 
them  fraudulently,  yet,  if  they  be  afterwards  sold  to  another  bona  fide,  they  are  not  liable  tq 
be  taken  iji  the  hands  of  the  second  vendee;  see  Godb.  161. 
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)Sven  Creditors  for  foUf  ye&rs,  and  the  trustees  were  empowered  to  sell   at  the  expi^ 

where  the  ration  of  two  years,  or  sooner  if  A»  should  direct  and  apply  the  proceeds  of  the 
h^*^ih*'  sale  in  dischnrge  of  the  debts  of  such  creditors  who  covenanted  that  A.  might 
Vueht  of  di  continue  at  home  or  abroad,  and  that  they  would  not  molest  him  for  two  years 
filing  the  from  the  date  of  the  deed.  The  plaintiff,  not  a  parly  to  the  deed,  having  issu- 
■ale  of  the  ed  a  fiieri  facias,  and  the  sheriff  having  returned  nidla  bona^  ua  action  waa 
property  brought  for  a  false  return, 
sooner  than      rpj^^  ^^^^^  j^^j^  ^^ibl^  ^^^^  assignment  was  valid,  and  not  within  the  13  Eliz- 

InMti^ned  ^'  ^i  ^^^  ^^^^  ^^^  property  was  thereby  protected  against  the  plaintiff'* 
inlhedeed.judgmc  .1.  ^    ^      _ 

So.  where  9.  Jezeph  v.  Ingham.  E.  T.  1817.  C.  P.  8  Taunt.  838. 

A.  advanc       ^,^  for  a  good  consideration,  assigned  his  interest  in  a  farm,  and  his  cattle 
®^  ?°°®y    and  implements  of  husbandry,  then  in  possession  of  the  sheriff  under  a  writ  of 
soods  lalT  jUrifaciaiy  at  the  suit  of  B.,  and  the  property  was  liberated  by  the  sheriflT 
en  in  ex      on  ^is  taking  security  from  C.     C,  after  the  assignment,  managed  the  pro- 
ccntion,       perty,  but  A.  continued  in  possession.     On  the  property  beine  taken  in  exe- 
And  took      cution  again  at  the  suit  of  the  plaintiff,  the  sherifl>eturned  nidl(^  bona;  and  in 
an  aasign     qq  action  for  a  false  return,  the  jury  having  found  that  the  conduct  of  C.  had 
th^m  in       ^^^Q  just,  and  the  money  fairly  advanced,  but  that  the   transfer  had  not  been 
tmst  and  A,  no^o"ou^  enough,  gave  a  verdict  for  the  plaintiff.     On  motion  to  set  it  aside, 
convoyed     the  court  made  the  rule  absolute,  on  the  ground  that  the  assignment  protected 
the  proper   the  goods,  and  that  A.'s  continuance  in  possession  was  not  a  trick  of  fraud* 
y,  but  ihe  10.  Dawson  v.  Wood.  M.  T.  1810.  C.  P.  3  Taunt.  250. 

i'^  °d  *n  "  "^^^  plaintiff  having  purchased  a  public  house,  for  which  he  could  not  him- 
possession,  Self  obtain  a  licence,  put  A.  B.  an  insolvent  person,  into  the  house  as  his  'ser- 
they  were  vant,  to  keep  it  for  him,  and  supplied  him  with  money  to  pay  for  the  license 
holden  ex  which  was  granted  to  A.  B.,  and  also  purchased  all  the  liquors  and  provisions 
empi.  that  were  consumed  in  the  house.     The  plaintiff's  goods  being  taken  in  exe- 

[  591  J  cution  under  a  process  against  A.  B.,  a  majority  of  the  Court  held  that  the 
And  It  has  sheriff  was  not  entuled  to  take,  under  an  execution  against  A.  B.  the  plain* 
tiuit"Kooda  ^^fl^'s  goods  in  the  house  committed  to  A.  B.'s  custody;  for  though  A.  B.  was 
of  which  '  (h^  ostensible  owner  of  the  goods,  yet  that  was  not  deemed  sufficient  to  justify 
the  defend  the  execution;  if  it  were,  there  would  be  no  occasion  for  the  21  Jac.  1.  c.  19. 
ant  IB  oaten  s.  1 1 ;  and  it  has  never  been  yet  holden  (unless  where,  as  in  Twynne's  case, 
**^'h  ^^^^'  3  Co*  8 1 .  the  original  owner  has  sold  goods  and  retained  the  possession,  and 
real  own  except  in  cases  of  bankruptcy,  in  the  above  statute,)  that  a  person  may  not 
•r's  consent  S^^^  ^^^^  possession  of  his  goods  to  another  without  subjecting  i.n  m  to  an  exe- 
cannot  be    cution  for  his  debt. 

ukeninex  11.  Watkin.s  v.  Birch.  E.  T.  1813.  C.  P.  4  Taunt.  823. 

eention;  ^  creditor  having  taken  the  goods  of  a  defendant  in  execution  upon  a  judg- 

a  fierf  facf  *  '"^"^  confessed  on  a  warrant  of  attorney,  bought  ihem  by  public  auction,  ao4 
as  creditor  ^^^  °  ^^^^  of  sale  from  the  sheriff  for  a  valuable  consideration,  afler  which  he 
who  has  let  the  goods  to  the  former  owner  for  a  rent  which  was  actually  paid.  The 
porchased  goods  being  seised  under  a  subsequent  execution,  the  plaintiff  brought  tres- 
the  goods  pass  against  the  sheriff,  and  had  a  verdict.  On  motion  to  set  it  aside,  the 
at  pablic  Court  said  the  verdict  must  stand.  The  plaintiff  buys  these  goods,  and  lets 
does  not  ^^^^y  end  receives  rent  for  them;  and  can  we  say  that  a  person  who,  under 
by  permit  ^^  execution  has  bought  goods,  may  not  let  them  to  the  former  owner  of 
ting  the  for  them  ?  If  a  badge  of  fraud  had  been  haade  out,  our  decision  would  have  been 
mer  proprie  different. 

trnVe^r"o8  ^^'  WooDHAMv.  Baldock.  M.  T.  1818.  C.  P.  Gow.  35-  n. 

session  ren  ^"  trover,  the  question  was,  whether  goods  sold  by  public  auction,  and  the 
derthein  seller,  after  a  bona  fide  sale,  is  allowed  to  continue  in  the  possession  of  them, 
liable  to  be  can  be  seised  under  &  fieri  facias,  at  the  suit  of  one  of  the  seller's  creditors, 

taken  in  ex  who  was  present  at  the  sale?     Per  Dallas,  C.  J.     As  a  general  principle,  it 

•cation 

again,*  *  So,  ulihough  A.  cohabits  with  B.,  'and  assuming  his  nnmoi  and  passes  for  his  wife,  and 

permits  him  to  uppcar  to  be  tho  owner  of  the  furniture  of  the  housn  in  which  they  live,  the 
fumituro  being  her  property  is  not  liable  to  be  taken  in  execution  under  an  execution  against 
B.;  Edwards  V.  Bridges,  2  Stark.  Rop.  396.  Abridged  ante,  tit.  Baron  and  Feme. 
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is  not  true  that  possession  constitutes  ownership.     Purchasers  of  goods  in  an  Bv  one  of 
open  sale  may  allow  the  seller  to  remain  in  possession  of  the  goods  purchased;  '***■**'•''* 
but  in  such  cases  secrecy  is  inferential  of  fraud,  though  it  does  not  alone  a-  ^''^°''*''* 
mount  to  fraud.     The  property  is  exposed  to  sale,  and  presumptive  notice  that  present  at 
it  belongs  to  trustees,  which  operates  as  notice  to  all  the  ivorid;  the  sale  wassoch  sale, 
open,  and  sufficient  change  of  possession,  with  a  lawful  consideration,  which  because  the 
excludes  any  idea  of  fraud ;  two  things  which  are  requisite  in  such  cases. —  transfer 
Verdict  for  plaintiff.  ^"  •Pf". 

13.  Wells  v.  Pickman.  H.  T.  1797.  K.  B.  7  T.  R.  177.  "S^."'*''^* 
Per  Cur.'    It  has  been  said,  that  the  Court  ought  not  to  assist  the  sheriff,    i  599  1 

because  the  law  allows  certain  fees  which  are  equivalent  to  his  trouble  and  if  the  shtfr 
risk,  but  in  fixing  these  fees  the  legislature  did  not  take  the  risk  into  consider-  iflT  has  aoj 
ation,  for  the  law  does  not  suppose  there  is  any  risk,  and  in  general  the  sheriff  doobts  to 
has  the  means  of  informing  himself  of  the  facts  by  the  intervention  of  the  jury,  whom  the 
80  as  to  avoid  all  risk.  lonaif'^he  * 

14.  Glossop  v.  Pole.  M.  T.  1814.  K.  B.  3  M.  Sf  S.  175.  maj  ;„„ 
In  case  against  the  sheriff  for  a  false  return  of  nu//a  6ona,  the  defendant  of- moos  a  jury 

fared  evidence  of  an  inquisition  taken   by  him  to  ascertain  in  whom  the  prop-de  bone 
erty  of  the  goods  was,  and  of  the  finding  of  the  jury  under  that  inquisition,  that  ®"?  *®  ■■ 
they  were  the  property  of  one  A.  B.,  and  not  the  goods  of  tho  defendant,  a-gg|/»  *™ 
gainst  whom  the  ^ert /acia5  was  directed.     The  judge  refused  the  evidence,  ^^^  il,^  j^ 
and  the  plaintifi  had  a  verdict.     On  motion  for  a  new  trial,  on  the  ground  that  qaisition 
the  evidence  ought  to  have  been  admitted.     The  Court  held  thnr  it  might  be  foond  by 
evidence  if  the  question  were  whether  the  sheriff  had  acted  maliciously;  but  ^**®  J'*''y  , 
beyond  that  it   could  not  be  evidence,   except,  as  Buller,  J.  had  observod,  it  "*7  °®  ?*^ 
might  be  admitted  as  evidence  to  lessen  the  damages.  dence  to 

15.  Latlow  v.  Eamer.  H.  T.  1795  C.  P.  2  H.  Bl.  437.  show  that 
On  ^ fieri  jacius  against  A.    B.  the  question  was,  whether  certain  property  the  sheriflT 

did  not  belong  to  C.  D.,  and  not  A.  B.     The  sheriff  summoned  a  jury,  who  hds  not  act 
declared  the  property  to  be  in  C.  D.     In  trover  by  C.  D.  against  the  sheriff,  ®?  "*^'     - 
it  appeared  that  he  had  advanced  to  the  officer  in  possession  the  amount  of  the  ^yi^ij^^fiJi"  • 
execution  against  A.  B.  but  neither  took  a  bill  of  sale  or  removed  the  goods,  g^i^  tb^  da 
Another  execution,  at  the  suit  of  £.  F.,  having  issued,  an  action  was  brought,  mages  in 
At  the  trial  against  the  sheriff,  the  inquisition  was  received  in  evidence  by  Mr.  tiespass 
J.  Buller,  who  left  it  to  the  jury  to  decide  whether  C.  D.  meant  merely  to  re-  ^"*"  ^l^'^g 
deem  the  goods  for  the  use  of  A.  B.,  or  to  become  himself  tho  real  purchaser.  ^f\*.°,^-j| 
The  verdict  was  found  for  the  defendants.     On  motion  for  a  new  trial,  on  the  p   ,  ,„^ 
ground  that  the  inquisition  on  the  claim  of  the  property  was  conclusive  in  fa- Tho'  it  b 
vour  of  the  plaintiff.     Per  Buller,  J.     I  have  not  been  able  to  find  any  case  not  concla 
in  which  this  point  has  come  in  question.     In  Dalton's  Office  of  Sheriffs,  146.  "'ve  >n  any 
c.  30.  it  is  said,  "  the  safest  and  surest  course  for  the  sheriff  or  officer  to  take,  f*"»  ^^'  ^ 
ifl  to  inquire,  by  a  jury,  in  whom  tlie  property  of  the  goods  is;"  and  this  is  '^-©"fficeV  ^ 
peatcd  in  Impey'g  Sheriff,  153.     The  only  case  in  which  I  have  seen  it  men-  .uvv.ijs 
tioned  is  Cooper  v.  Chitty.  1  Burr.  20;  1  Black.  65;  where  it  is  alluded  t.)  in  versable) 
the  argument,  but  taken  no  notice  of  by  the  Court.     But  I  think  I  ought  not 
to  have  admitted  the  evidence  at  the  trial,  for  the  inquisition  is  not  under  the 
king's  writ,  but  merely  a  proceeding  by  the  sheriff  of  his  own  authority.     The 
Court  concurring  with  Buller,  J.  the  rule  was  refused.  *  [^  593  | 

16.  Roberts  v,  Thomas.  M.  T.   1794.  K.  B.  6  T,  R.  88.  And  as  it  is 

On  sifierifaciaa  against  A.  B.,  C.  D.  claimed  the  goods.     The  sheriff,  to"<>*  »  P'*? 
asceftain  in  whom  the  property  was  vested,  summoned  a  jury  to  make  the  in-  ^*jjj['|e|!!'* 
quiry,  who  found  by  their  verdict,  that  they  belonged  to  C.  D.     On  motion  from  the 
to  set  aside  that  inquisition,  and  to  have  the  goods  seised  sold  for  the  benefit  Court,  they 
of  the  plaintiff.     The  Court  said,  this  is  a  kiiia  of  inquest  of  office:  it  is  mere-  will  not  tot 
ly  to  indemnify  the  sheriff  in  making  his  return  to  the  writ,  but  it  does  not  bind  "^k  an  in 
the  right  between  the  litigating  parties.     It  is  not  a  proceeding  immediately  *1™.*"*'*'** 
from  the  Court.     We  cannot  interfere.  "*  *' 

*  Becauso  ho  is  bound  at  \m  peril  t  j  take  only  the  goods  of  the  dofcndant;  and,  thorc- 
A>re)  if  he  take  the  goods  of  a  third  person,  thou(;Ii  tho  plaintilV  assure  hiiii  they  are  the  de- 
fendani'ri,  hois  a  trespasscn  see  Dalt.  Sher.  146;  Gilb.  Exec,  21;  Uac.  Abr.  til.  Esccu- 
lion,  852. 
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(b)  Jh  to  property  of  defendants  in  the  hands  of  ikvrd  persons* 
(c)  ^  to  properly  in  the  cushiy  of  tlu  law.     See  also  a»i/e,  vol,  viii.  p.  426. 

\si,     Un'ler  an  execulion, 
The«heriff  Bachurst  v.  Ci.ink\rd.  M.  T.  3  W.  <^'  M.  K.  B.  I  Show.  173. 

cannot  tak«      j^  ^^^  resolved,   lliat  goods  seised,  and  in  the  sheriff's   custody,  could  not 
5®°  ".  *j     be  taken  again  by  the  same  or  another  sheriff,  and  if  they  were  sold  thereon, 
such  bargain  would  be  void. 

2d.    Under  a  distress. 
Edmoxd  v.  Ross.  H.  T.  18'21.  Ex.  9  Price,  5. 
Nor  d's  '^^^  plaintiff  issued  afiirifacias.     At  the  time  when  the  sheriff's  bailiff  en- 

trained, tered,  there  was  a  person  in  the  house  in  possession  under  a  distress  for  renC^ 
and  it  being  considered  there  was  not  more  than  enough  to  pay  the  rent,  the 
execution  was  withdrawn.  See  Bac,  Ab.  tit.  Execution,  35i;  W.i.es,  131^ 
6  Moore,  79  j  2  B.  &.  B.  36 i. 

(d)  Jii  to  a  change  of  properly,  as  by. 
Is/.  Bankruptcy.     Sec  ait/c, tit.  I'anknipt. 
[  594  ]  2(2.  Death.     See  pout^  tit.  Executor  and  Administrator. 

Sd.  Insolvency,     See  post,  tit.  Insolvent. 

4th.  Mirriage.     See  a/i/e,  tit    Baron  and  Fenfe. 

(fc)  Jls  to  property  in  Ktnsmj^on  Palace. '\ 

IV.    RELATIVE    TO    THK  FORM  OF,    AND  SUING    OUT  OF^ 
THE  FiEllI    FACIAS.     See  an/^,  tit.  Execution. 
Dwis  V.  NoRTOv.  H.  T.  1823.  C  P.  1  Bing.  133. 
The  plaintiff  having  unnecessarily  revived  a  judgment  by  scire  faeins^  and 
proceeded  to  judginent  on  the  scire  facias  in  a  mode  which  it  was  alleged  was 
irregular,  issued   a  common ^ereyactas,  in  which  there  was  no  mention  of  the 
A  fieri  Taci  judgment  on  the  scire  facias.     On  motion  to  set  it  aside,  it  was  contended,  that 
Ed  after  a     ^g  ^jj^  scire  facias  had  been  sued  out  unnecessarily,  ihe  fieri  facias  was  corred 
■eir«  raciaa  -^^  referring  to  the  original  judgment,  and  not  to  the  judgment  on  the  scire  fad" 
ment  niMt  ^'     ^^^  ^^®  Court  said,  that  as  it  was  impossible  to  ascertain  on  the  record  to 
not  be  in     which  judgment  the  /im/acicM.  referred,  the  writ  in  its  common  form  was  irw 
the  oom     regular* 
moa  formj  : :, 

"  V.  RELATIVE  TO  THE  MODE  OF  CONDUCTING  THE  EXE- 
CUTION UNDER  A  FIEKI  FACIAS. 

(A)  Of  the  delivery  of    the  writ  to  the  sheriff,  and  of  the  war- 
rant,   OR  mandate  J 

OaexeOQt        (^)      ^^     ^"^    sheriff's    power   to    break    open    doors,    and    EXtER    THE 
ing  a  fieri  HOUSE    OF    DF.FENDANT,    OR    STRANCERS. 

faciaii,  an  I.'Rex  v.  Bird.  H.  T.  1878.  K.  B.  ^2  Show.  87. 

inoer  door        Per  Cur.     On  a  fieri  facias,  when  the  officers  are  once  in  the  bouse  they 

may  be  broj^^y  break  open  inner  doors  or  trunks,  4rc.  for  doing  their  execution. 
kea  op6n$ 

•  Goods  pawned  m  iv  be  taken  on  an  execution  a^jainst  thn  p  ivvuer,  on  saiii'taclion  of4i« 

f»ledgc:  .see  Bro.  Ab.  Plod^os,  pi.  24.      >So  m  ly  goods  demised,  subject  lo  iho  right  of  tlid 
essoe;  see  8  East.  476. 

t  Goods  of  a  pers'tn  having  the  ase  of  certain  apartments  in  Kensington' Palaco  cannot 
be  seised  apder  n  fieri  facias;  Winter  v.  Miles,  10  i.nisi,  578.  Abridged  ante,  vol.  ii.  p. 
298.  304. 

I  The  writ  o^  fieri  facias  being  «aed  oat,  is  delivered  to  the  sheriff,  or  other  officer  to 
whom  it  is  directed,  his  under-sherifT  or  deputy;  nnd  if  directed  to  the  sherilf,  be  (or  more 
commonly  hisuiider-sherilf )  m  ikes  oat  a  warrant  thereon,  which  is  delivered  to  bis  officer* 
for  the  execution  of  the  writ.  In  a  coonty  palatine,  the  oSicer  to  whom  it  is  directed 
maken  oa'l  his  writ  or  mundiie  to  lhesherif}\  who  grants  a  warrant  thereon  for  its  ezecv- 
tion;  seeTidd.  1038.  8  vdii. 

§  The  sheriff,  on  a  fiieri  facias^  may  enter  the  house  of  the  defendant,  when  the  oater 
door  is  open,  in  order  to  fake  ihe  gond^  of  the  defendant;  see  5  Co.  92.  So,  on  a  fieri 
facias  against  the  goods  of  an  intestate,  in  the  hands  of  his  administratrix  ond  her  hue- 
band,  the  sheriff  may  enter  the  bouse  of  the  husband,  to  search  for  the  goods  of  the  ioieo- 
tale,  ihoQgh  none  be  found  therein;  because  that  is  the  most  natural  place  of  cnatodj  for 
tbeto}  Cooke  r.  fiirt^  5  TanaU  765/    Abridged  ante,  tit.  Ezecotonu    So,  if  tbo  defendasl 
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2.  HuTcHixsox  V.  Birch.  M.T.  181'2.  C.  P.  4  Taunt.  619.  [  ^5  J 

To  a  plea  of  justification  in  trespass  for  breaking  open  an  inner  door  of  a  Even,  it 
houee  the  plaintilF  demurred,  assigning  ior  cause  that,  although  it  was  therein  •®®"*»  "^"^^ 
alleged  that  the  defendant  did  force   and  break  open  the  inner  doors  of  the  j"**^  J 
dwelling-house,  in  which,  &c.  yet  it  was  not  therein  stated  ihnl  the  defendants,  sjq* 
before  they  broke  o|)en  the  said  inner  doors,  made  any  demand  or  request  of  ad- 
mittance or  leave  to  enter  said  inner  doors,  or   any  demand  or  request  of  the 
keys  thereof,   or  that  no   person  was   present,  or  ready  to  give  admittance 
through  the  said  doors  to  the  defendants,  nor  was  any  cause  assigned  why  the 
defendants  did  not  demand  admittance  or  leave  to  enter  the  same.     On  joif^* 
der  thereon,  the  Court  said  the  argument  relied  on  is,  that  because  a  demand 
and  refusal  are  necessary  to  justify  the  breaking  open  an  outer  door,  therefore 
the  like  demand  and  refhsal  are  necessary  before  breaking  open  an  inner  door; 
but  no  authority  is  cited  in  support  of  the  proposition.     The  case  of  Ratcliffe 
V.  Burton  3  B.  &  P.  ^33.  makes  against  it.     Let  us  see,  then,  what  is  the 
law:  tho  sheriff  cannot  break  open  an  outer  door  without  a  demand;  but  afler  [  596  1 
the   sheriff  has  entered  the  house  in  which  the  person  or  goods  of  the  defen- 
dant are  contained,  we  take  it  to  be  clear  that  he  may  break  open  any  door 
within  the  house  without  any  further  demand.     If  the  defendant  stands  with 
the  key  and  offers  to  open  the  door,  and  the  sheriff  unnecessarily  breaks  it  or 
uses  any  other  uncalled-for  violence,  that  should   be  made  to  appear  by  way 
of  new  assio^ment.     We  entertain  no  doubt  upon  the  question,  the  plea  is  in- 
sufficient. 

(C)  Of  the  sEiiStJRB.  A  seissrs  ^ 

Coal  v.  Da  vies.  H.  T.  1700.  K,  B.  1  Ld.  Raym.  724.  «[i*'*  ^^ 

It  was  resolved  that  a  seizure  of  part  of  the  goods  in  a  house,  by  virtue  of  a  ^  Jl^f^ 
fieri  facias  in  the  name  of  tho  whole,  is  a  good  seizure  of  all.  y  sa^l 

(D)  Of  the  inquisition  os  tHE  fAopery  seized.     See  anfe^  dir.  III.  (B)ei0at** 

(a.)  p.  687, 
(£)    Of  the  sale, 
1.  HfiRBEAT  V.  Merit.  H.  T.  1667.  K.  B.  Vent.  7.  S.  P.  Rex  v.  Bird.  2  The  ikcriflr 

Show.  87.  if  the  debt 

It  was  resolved  that  the  sheriff  may  sell  goods  which  he  takes  in  o^^^^ution  ^^^^'^jj 
by  ^fitri  facias  at  any  rate,  if  the  defendant  denies  to  pay  the  money.  ^^<^  ^Ip  * 

has  goods  in  the  hoose  of  a  stranger,  the  sheriff  may  enter  it  on  r  fieri  faeiat ,  for  taking 
them  in  eiecation.  Bat  there  is  this  difference  between  hid  entering  the  house  of  the  de- 
fendant, and  a  stranger;  that,  in  the  former  case,  his  josttfication  does  not  depend  on  hit 
finding,  or  not  finding  the  defendant's  goods  therein,  ibid,  and  see  Palm.  62;  2  Lotw« 
1484;  bot^is  the  latter  case,  he  is  notjastified,  nnless  it  shoold  tarn  out  that  the  defendant 
has  goods  in  tbeboaae  which  are  liable  to  be  taken  in  oxecntion;  6  Taant.  246;  1  Marsh. 

565. 

In  executing  n  writ  of  fieri  faeiaa  at  the  suit  of  a  common  person,  the  sheriff  cannot 
regalarlj  break  open  the  outer  door  of  a  dwelling  honsel  see  Gilb.  Exec.  17;  Lofft  S75j 
Campb.'l.  This  privilege,  which  the  law  allows  to  a  man's  habitation,  arises  from  the 
grsal  regard  it  has  to  every  roaa*s  tfafety  and  quiet;  and  therefore  protects  them  from  these 
iDCOBveoiences  which  mast  necessarily  attend  an  unlimited  power  in  the  sheriff  and  hii 
ofiicerain  this  respect;  and  hence  it  ia,  that  every  man's  house  is  called  his  castle;  seeBao. 
Abr.  tit.  2  LoflY.  n.  3.  Ilia  even  said,  that  he  cannot  open  a  latch:  and  where  the  door 
was  a  little  opened,  to  seo  who  was  there,  and  the  bailiffs  rushed  in  with  drawn  swords, 
they  weie  punished  by  the  Court  for  their  misbehaviour:  see  Dalt.  3A0.  Hob.  This  privl* 
lege  of  a  man's  hoose,  however,  extendi  only  to  the  owner,  and  shall  not  proteet  the 
goods  of  any  person  conveyed  thither  to  pruvent  a  lawful  execution;  therefore^  if  a  fieri 
fatia9  bo  directed  to  the  sheriff  to  levy  tho  goods  of  A.,  and  it  happen  that  A.'s  goods 
are  in  the  house  of  B.;  if,  after  request  made  by  the  sheriff  to  B.  to  deliver  those  goods  he 
refuso,  the  sheriff  may  well  justify  ^he  breaking  and  entering  his  house;  see  5  Co.  93.  «• 
So,  if  the  sheriff's  bailiffs  enter  the  hoose.  the  door  being  open,  and  the  owner  look  them 
In,  tho  sheriff  may  jasiify  breaking  open  the  door  for  setting  them  at  liberty;  for  if  in  this 
case  he  were  obliged  to  stay  till  he  could  procure  u  homine  repUgiendo,  it  might  be  high- 
ly inconvenient;  see  Cro.  Jac  555;  2  Roi.  Rep.  137;  Palm.  52.  It  has  been  adjudged, 
that  the  sheriff  on  a  fieri  facias  may  break  open  the  door  of  a  bain  standing  at  a  distance 
from  the  dwelling  house,  wtthout  requesting  the  owner  to  open  the  door,  in  the  same  mea- 
ner as  he  may  enter  a  close;  see  1  Stra.  186;  1  Keb.  698;  Bac.  Ab.  tit.  Sheriff. 

*  And  the  sheriff,  by  such  seizure,  has  such  a  property  in  the  goods  that  he  may  mam- 
VOL.  IX.  50 
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2.  Cooke  v.  Birt.  M.  T.  1814.  C.  P.  5  Taunt.  765;  S.  C.  1  March,  33d. 

Within  a  Abridged  fully  anie^  tit.  Executor  and  Administrator. 

recBonablo       In  trespass  for  breaking  and  entering  the  plaintiff's  house,  and  continoini^ 

time»  therein  from,  &c.  till  the  commencement  of  the  suit.     The  defendant,  as  to 

the  cotitinuing  in  the  house  for  a  part  of  the  time,  ^^  to  wit,  for  the  space  of  two 
days,"  justified  as  sheriff,  under  ajierijacias  issued  againdt  the  goods  of  A. 
B.,  deceased,  in  the  hands-of  the  plaintiff's  wife,  as  adminikraCrix,  to  be  ad- 
ministered; and  (hat,  having  just  grounds  to  believe  that  there  were  goods  io 
the  plaintiff's  house  liable  to  be  seized,  he  entered  to  search  lor  the  seme, 
And  staid  therein  for  the  space  of  time  in  the  declaration  mentioned  the  same 
being  a  reasonable  time  on  that  behalf.  The  replication  alleged,  that  the  two 
days  mentioned  in  the  plea  were  an  unreasonable  length  of  time  for  the  defhn- 
dant's  searching  for  the  goods,  and  then  new  assigned.  The  Court  held  tho 
.  replication  bad,  as  tendering  an  immaterial  issue,  and  being  double. 

Aihecan  ^'  ^^^^^'^'  Anderson.  E.  T.  17:34.  K.  B.  Ca.  Temp.  Hard.  113. 

not  d*  liver      ^^^  Lord  Mansfield,  C.  J.     Upon  a  Hcri  facias  the  sheriflT  cannot  deliver 

tb«  goodi;  ^^^  goods,  but  must  sell  them. 

And  the  '  4.  Petit  v.  Benson.  T.  T.  1695.  K.  B.  Comb.  452, 

plaintiflf  It  was  resolved  that  upon  n, fieri  facias  the  goods  may  be  sold  to  the  plain* 

may  be       tiff  who  sues  out  the  writ,  though  they  cannot  be  actually  delivered  to  him  with* 

prcha.er     ««*  8^^^  sale. 

Bo^theYhe  ^'  Keightlet  V.  BiRCH.  H.  T.  1814.  K-.  B.  3  Campb.  521. 

riff  ia  not  The  sheriff,  under  a  fieri  facias^  sold  goods  worth  between  300/.  and  4001. 
Jnatified  in  to  Che  highest  bidder,  for  73/.  In  an  action  against  ihe  sheriff  for  selling  the 
**^!r^  '^^  property  so  much  under  the  value,  whereas  if  they  had  been  properly  sold^ 
fhe  hiffheat*^®^  ^^^^^  '"^'^®  ^^*"  sufficient  to  have  satisfied  the  execution;  for  the  sheriff, 
ISidder         ^^  ^^^  contended  that  they  had  been  sold  by  public  auction,  to  the  highest  bid- 

Sreatly  vn  ^^r,  and  therefore  the  sheriff  could  not  be  liable.  But  Lord  Ellenboroogh, 
er  their  C.  J.,  said,  that  the  sherifl  was  not  justified  in  selling  for  79/.  goods  worth 
value,  ontilSOO/.  or  400/.;  he  should  have  returned  they  remained  in  his  hands  for  want 
vendluoii*  P^**")^®"'  To  say  that  properly  worth  1000/.  might  be  sold  for  5/.  would  be 
exponas  haa*"^^™^'^®'^®"®-^'®*  '^^^  sheriff  should  wait  for  the  venditioni  ejcponos,  which 
itaaed.  ®*y**>  selljor  (he  best  price  yon  can  obtain. 

And  in  an  6.  Phillips  v,  Bacon.  H.  T.  1808.  K.  B.  9  East,  298. 

action  on         In  an  action  on  the  case  against  (be  sheriff*,  for  negligent  and  wrongful  con-, 
the  caae      duct,  in  conducting  the  sale  of  plainli/f 's  goods  under  a  writ  of  fieri  facias,  ia 

tol  ofa  writ^*^'®^  ^^^^  ^^^^  ^^^^  """^^  ""^^'^  ^***"^''  ^^^  declaration,  in  stating  the  auh- 
of  fieri  faci  »*a"c®  of  the  writ,  alleged  that  the  sheriff  was  commanded  to  levy,  as  well  m 
aa  under  certain  debt  which  A.  B.  lately  recovered  against  him,  as  also  80/.  which  were 
which  the  awarded  for  his  damages^  which  he  had  sustained,  by  occasion  of  the  detaining  ihe 
aheriff  had  ^aid  debt  whereof  the  plaintiff  was  convicted  ^-c.  There  was  also  a  count  in 
•old"te  *^®^®'^-  ^  ":"*®  *"**  ^*^  °^^  obtained  to  set  aside  a  verdict  which  was  givea 
plaintiff 'a  *^  *^®  plaintiff,  and  enter  a  nonsuit;  as  there  was  a  variance  between  the  writ 

Soda  for  ""<*  declaration,  as  by  the  words  of  the  writ,  when  produced,  the  sheriff  wa» 
■  than  commanded  to  cause  to  be  levied  as  well  a  certain  debt,  as  also  80/.  whiekr 
their  value,  were  awarded  to  the  said  A.  B.,  for  the  damages  which  he  had  sustamed,  as 
awarded  ^^^^  ^^  reason  of  detaining  the  said  debt,  as  for  his  costs  and  charges^  4rc, 
agatnat  "  ^V  ^"^'  If  the  plaintifi'  had  uodertaken  to  set  out  the  writ  in  ipsu  verbify 
pUitttiff  ^^  ^^^^  ■  proui  patetj$Lc.  the  writ  must  have  been  exactly  proved  as  described; 
may  be  de  hut,  the  substance  of  it  only  being  set  out,  the  allegation  in  the  declaration  is 
aenbed  aa  substantially  supported.  Costs  properly  fall  under  the  nomen  generale  of  dam- 
Bu'Talfmble  *^^^*  ^*^^^  ^^^  ^  consequence  by  the  statute  of  Gloucester  of  detatniog  the 
that  efen*  ^®^''  *?^.*''®  P^*^^  of  the  damages.  But  even  although  the  variance  were  fatal, 
if  anch  ^**®  plaintiff  may  resort  to  this  count  in  trover,  upon  the  ground,  that  the  sale 
were  a  vari  i^  grossly  fraudulent,  and  cannot  be  considered  as  a  sale  in  obedience  to  the 
anee,  a       writ  of  fieri  Jacias. — Rule  discharged. 

^^^^^'"^  T-  Clerk  v.  Withers.  M.  T.  1703.  K,  B.  1  Salk.  323. 

might  be         ^^  ^*'**  resolved,  that  as  the  old  sheriff  had  not  only  authority,  but  is  bottnd 
rewrted  to:  ^j"  treapaas  or  trover,  against  the  defendant  or  a  third  penon,  for  taking  them  away:  sa^ 
Glib.  Eicc.  16;  2  Saund.  47;  2Ld.  Raym.  1075 j  bat  aee  1  M.  It  8.  711, 
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and  eonqiellable  to  proceed  in  his  execution,  he  may  sell,  though  he  is  out  ot  (  5d8  1 

office,  for  the  person  who  begins  an  execution  shall  end  it.  Thesheritf; 

: tho*  oat  of 

yi.   RELATIVE   TO   THE  LANDLORD  S  RIGHT  TO  RENT,  ^^.^^^  ™y 
AND  OF  THE  PAYMENT  OF  TAXES  UNDER  A  FIERI      "' 
FACIAS. 

L  Hbmhett  V.  KiMPSON.  E.  T.  1761.  C.  P.  2  Wils.  140. 
The  defendant  had  judgment  of  nonsuit  against  the  plaintiff,  and,  upon  aifheland 
^erifacioBy  took  the  plaintiif 's  corn  in  execution,  which  i^as  unthreshed.     The  lord  ij  enti 
laadlord  immediately  gave  the  sheriff's  bailtif  notice  that  there  was  30/.  due  tied  to  one 
to  him  from  the  plaintiff  for  one  year's  rent,  and  after  this  the  bailiff  procee- y®"»"'«  ^^ 
ded  to  thresh  the  com,  and  sold  the  same  for  21/.   and  upwards;  and  now  the  ^'^^^  ^^' 
aheriff  and  defendant,  upon  showing  cause  why  they  should  not  pay  the  iabdr  upoQ  execa 
Jord  one  year's  rent,  insisted  that  a  defendant's  execution  was  not  within  the  tions  od 
alatute  8  Anne,  which  was  made  in  favour  of  landlords,  but  that  the  statute  on-jodgment< 
Ij  extends  to  executions  at  the  suit  of  plaintiffs;  sed  non  allocatur y  tor  the  words,  fo'  ih®  de 
**  unless  the  party,  at  whose  suit  the  execution  is  sued  out,  shall,  before  the  re-   I  ^^^  1 
moval  of  such  goods,  pay  to  the  landland  of  the  premises,"  shall  be  construed  Jj^jJ^'^jJ ," 
to  mean  either  plaintiff  or  defendant,  whose  judgment  and  execution  it  is.  plamtifrt 

2.  Rex  v.  De  Caux.  M.  T.  1816.  Ex.  2  Price,  17.  ^ 

An  extent  having  issued,  the  landlord  gave  the  sheriff  notice  to  pay  him  one  gg^  this  sta 
year's  rent,  under  the  8  Anne,  c.  14.  s.  1.  due  to  the  applicant,  before  the  time  tate  does 
of  the  ietU  and  suing  forth  the  said  extent.     The  question  was,  whether  under  not  extend 
the  8  Anne  the  landlord  is  precluded  from  his  privilege  to  rent  under  this  ex- ^^  ||^^|^'"K  • 
tent  in  aid.     The  Court  said  that  an  extent,  ahhough  issued  in  aid  of  a  sub-  ^Jj.^  nnd\ 
ject|  was  a  prerogative  process,  and  ultimately  and  in  effect  operating  for  ^^^  extent, 
•  C.  14.  ■.  1.  whiei)  enacts  that  ••  no  goods  or  chattels  whatsoever,  lying  or  being  in  or  fo-Jandloi^ 


ason  «ay  measvage,  lands,  or  tenements,  which  are  or  shall  be  leased  for  lifeor  lives,  term  ^  ^^t  enti 

•I  yean,  at  will,  or  oiherwue,  shall  be  liable  to  be  taken  by  viitue   of  any  execntioi),  on  "®d  to  one 

mny  pretence  whatsoever,  onless  the  party,  at'wbosn  aoit  the  execotionJa  seed. oat,  shall,  y^^^  '  rent 


htjort  the  removal  of  tuch goods  from  off  the  said  premises t  by  virtue  of  such  execa-  "^*  before 
tion  or  extent,  pay  to  the  landlord  of  the  said  premises,  or  his  bailiff,  all  snch  sam  or  sgnvB  ^he  teste  qf 
of  money  as  are  or  shall  be  doe   for  rent  for  the  said  premises,   at  the  time  of  the  taking  ^^  writ.    ^ 
aaeh  go«ds  or  chattels,   by  virtue  of  such  execntion,  provided   the  said  arrears  of  rent  do 
not  amoant  to   more  than  one  year's  lent;  and    in  case  the  said  arrears  shall  exceed  one 
f^ut'B  rent,  then  the  said  party,  at  whose  soit  soch    execution  issued  oat.  paying  the  said 
landlord  or  his  bailiff  one  year's  rent,  may  proceed  to  execute   his  judgment,  as  he  might 
have  dene  before  the  making  of  this  net;  and  the  sheriff,  or  other  officer,  is  thereby  em- 
powered and  required  to  levy,  and  p<iy  to  the  plaintiff,  as  well  the  money  so  paid  for  rent, 
an  the  execution  money;  provided  always,  that  nothing  in  this  act  contained  shall  extend, 
•r  be  construed  to  extend,  to  let,  hinder,  or  prejudice  her  Majesty,  her  heirs  or  sacce(»ors, 
in  she  levying,  recovering  or  seizing  any  debts,  fines,  penaliies,  or  fotfeitures,  that  are  or 
nhaU  Jbe  due,  payable,  or  answerable  to  her  said  Majesty,  &c." 

And,  by  the  statute  43  Geo.  3.  c.  99.  s.  37.  •*  no  goods  or  chattels  whatever,  belonging 
to  any  person  or  persons,  at  the  time  any  of  the  duties  to  be  assessed  under  the  regulations 
ef  that  act  became  in  arrear,  shall  be  liable  to  be  taken,  by  virtue  of  any  execution,  or 
other  proceM,  warrant  er  authority,  or  by  virtue  of  any  assignment,  on  any  account  or  pre- 
leaee  whatever,  except  at  the  suit  of  the  landlord  for  rent,  unle:<s  the  party  at  whoso  suit 
the  said  execution  ox  seizure  shall  be  sued  out  or  made,  or  to  whom  such  assignment  shall 
be  n^ade,  shall,  before  the  sale  or  removal  of  such  goods  or  chattels,  pay  or  cause  to  be 
|Miid  to  the  collector  or  collectors  of  the  said  duties  so  dae,  all  arrears  of  the  said  duties, 
which  thall  be  due  at  the  time  of  seizing  such  goods  or  chattels,  or  which  shall  be  payable 
fer  the  year  in  which  such  seizure  shall  be  made;  provided  the  duties  shall  not  be  claimed 
ler  mere  thaa  one  year;  and  in  case  the  said  duties  shall  be  claimed  for  more  than  one 
year,  then  the  said  party,  at  whose  instance  such  seizures  shall-  have  been  made,  paying 
Che  said  collector  or  collectors  the  aforesaid  duties  due  for  one  whole  year,  may  proceed 
in  hi«  seizure,  as  he  might  have  done  if  no  duties  bad  been  so  claimed;  but  in  case  of  re- 
fnaal  to  pay  the  said  duties,  the  said  collector  or  collectors  are  thereby  authorined  and  re- 
qaired  to  distrain  snch  goods  and  chattels,  notwithstanding  such  seizure  or  assignment^ 
and  proceed  to  the  sale  thereof  according  to  that  net,  in  order  to  obtain  payment  of  the 
whefe  ef  the  saiJ  dutfes  so  assessed,  together  with  the  reasonable  costs  and  eharges  aUend- 
itts  such  distress  and  sale;  and  every  such  collector  so  doing  shall  be  indemnified  by  virtue 
of  this  act*' 

f  And  beforo  the  removal  of  goods  under  a  sequestration  out  of  the  Court  of  Chancery, 
be  is  entitled  to  a  year's  rent.     See  1  Swanst.  457. 


403  FIERI  FACIAS.— €f  Ou  LandhrdU  lAen. 

ibB  goods  should  not  be  compelled  to  pay,  the  Court  said,  the  statute  directs  that  the 
or  proceeds  goQ^s  are  not  to  be  taken  unless  the  plaintiff  shall,  before  removal,  paj 
Jf  "*■'" '**  the  year's  rent.  It  is  true  that  no  action  would  lie  against  the  sheriff  before 
lg.t/l^*Jj^  he  received  notice  of  the  landlord's  claim;  but  if  he  received  notice  of  the 
And  if  the  landlord's  claim  while  the  goods  are  unsold,  or  before  the  proceeds  are  paid 
8heriff,after  over,  he  is  responsible. 

•noiice.does  16.  Hemhett  v.  Kimpso.v.  E.  T.  1762.  K.  B.  2  Wils.  140. 

*K*  T^^^^  Itwas  contended  by  counsel,  and  assented  to  by  the  Court,  that  if  a  sheriff, 
IonI*i"  ^^^^  notice,  does  not  satisfy  the  landlord's  rent,  he  is  liable  to  a  special  aclioQ 
eUim.  he  is  on  the  case. 

aabjeet  to  16.  Darling  v.  Hill.  E.  T.  1 7.%.  K.  B.  Ca.  Temp.  Hard.  255. 

aa  action;  Under  n  fieri  J  nci  as  the  sheriff  removed  ahd  sold  the  goods;  whereupo  the 
f  603  1  landlord  moved,  that  the  sheriff  might  pay  a  year's  rent  to  him.  The  Court 
^'  *^*  .     made  the  rule  absolute. 

Court  will     j^.  Qoj^YER  V.  Speer.   T.  T.  1820.  C.  P,  4  Moore,  473;  S.  C  2  B.  & 

direct  iho  o   ot 

wnt  to  be  15.  b7. 

paid  out  of      In  an  action  against  the  sheriff  for  removing  of  goods  under  an  execution, 

the  money  without  satisfying  the  landlord's  claim  of  a  year's  rent,  the  Court  were  of  opi- 

levied;         nion  that  the  sheriff  was  bounr',  ofter  notice,  not  to  remove  any  of  the  goods 

For  It  i*  bis  ^jii^Q^i  f^^^  retaining  the  rent.     In  fact,  it  was  his  duty  to  levy  first  for  the 

r^»^tK^  ^IZ  rent,  and  then  for  the  execution.  He  cannot  satisfy  the  creditor  on  the  first 
■or  ine  rem .'  .ii.ii  iir>j»«  •  *  • 

10  the  first  instance,  as  the  landlord  has  a  security  on  the  whole  of  the  premises;  and  it 

iastanee,     would  be  an  act  of  injustice  to  him  if  his  rent  were  not  first  satisfied,  as  it  was 
and  thea      due,  at  all  events,  and  previously  to  the  execution.  «  After  the  rent  is  paid  the 
fo/  the  exa  creditor  is  entitled  to  the  residue. 
*"'*•**•  18.  Palguave  v.  Windham.  M.  T.  1717.  K.  B.  1  Stra.  212. 

Case  by  the  plaintiff,  as  administrator  of  A.  B.  against  the  sheriff,  for  exe- 
cuting ti  fieri  faciaSy  and  removing  the  goods  off  the  premises  before  the  land- 
lord was  paid  his  year's  rent,  pursuant  to  the  8lh  Anne,  c.  14.     The  plaintifiT 
had  a  verdict.     On  error,  it  was  insisted,  that  removing  the  goods  amounted 
Tha  actioB  *®  *  ^^»  ^"^  therefore  an  administrator  could  not  maintain  the  action;  to  which 
for  remov    ^^  ^^^  replied,  that  the  difference  is  in  actions  by  and  against  an  admtnistra- 
iag  proper  tor.     This  is  not  a  wrong  to  the  person,  but  to  the  estate  of  the  intestate.  Up- 
ty  without  on  the  statute  of  £dw.  6,  an  action  lies  for,  but  not  against,  an  executor  fi>r 
satisfying    not  setting  out  tithes;   1  Sid.  88.     In  4  Mod.  403.  an  executor  was  allowed  to 
the  land      maintain  an  action  for  a  false  return.     Here  the  intestate  had  an  interest  ia 
lies  by  an    *^®  goods;  they  were  a  pledge  for  his  rent,  but  are  now-iost.     The  Court  af- 
admioistra   firmed  the  judgment,  saying,  that  an  executor  or  administrator  may 'sue  for  an 
tor;  escape,  and  here  the  intestate  had  interest   for  which  his  administrator  might 

bring  an  action. 
Or  tnistee    19.  CoLYER  v.  Speer.  T.  T.  1820.  C,  P.  4  Moore,  473;  S.  C.  2  B.  &.  B.  67. 
t  "j-**"*         "^^^  plaintiff,  a  trustee  of  an  outstanding  satisfied  term  in  trust  for  mortga- 
tisfied"^rm  8®®^>  ^^^  *^  attend  the  inheritance,  declared  in  case  against  the  sheriff,  for 
in  trnst  for  removing  goods  under  an  execution  without  satisfying  the  landlord's  claim  of 
mortgages,  a  year's  rent.     It  was  contended,  that  the  plaintiff  could  not  be  considered  as 
and  to  at^     a  landlord,  within  the  8  Anne,  c.  14.  a««  he  was  merely  the  trustee  of  an  out- 
tend  the  IB  standing  satisfied  term;  and  the  intention  of  the  legislature  was  to  prevent 
I    604*1  P®"*'"^'  ^^^°  were  beneficially  Interested  in,  and  had  a  legal  claim  for,  rent, 
Bnt  where  ^  ^^^'^dlords  of  the  premises.      But  the  Court  overruled  the  the  objection. 
th,  land  ^0-  HoTHERY  v.  Wood.  T.  T.  181 1.  K.  B.  3  Campb.  *24. 

lotdaccepU  When  the  levy  was  made  under  this  firri  faciaSy  there  was  was  a  year's 
an  ander  rent  in  arrear,  of  which  the  sheriifhad  regubir  notice  from  the  plaintiff's  agent, 
taking  from  who  accepted  from  the  sheriff's  bailiff  an  undertaktnir  to  pay  the  plainiff  12 
*^"^®"  nionths'  rent,  if  so  much  rent  were  due;  the  undertaking  not  being  fulfilled, 
pay  him  a  *^®  gooda  being  sold  with  the  plain!  iil's  agent's  consent,  this  action  was  brought 
yaar*s  rent,  against  ihe  sheriff  under  the  8  Anne,  for  not  reserving  and  paying  over  such 
aad  then  snf  rent.  For  the  plaintiff  it  was  argued,  that  the  sheriff  was  bound  by  the  stat- 
fan  him  to  ute  to  pay  the  rent,  and  that  the  acceptance  of  the  undertaking  was  only  a 
ranovttba  conditional  waiver.     But  Lord  EUenborough,  C.  J.  said,  the  plaintiff  must 
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proceed  upon  the  undertaking;  whether  it  be  valid  or  no(  is  immaterial.     Ifsood«»  be 
landlords  will  give  trust,  they  cannot  aHerwards  resort  to  their  action  on  the*'*""®*  ■?■• 
statute  against  the  sheriff,  because  the  sheriflThas  committed  no  tort  in  taking****  •lj?'»ff 
the  goods  in  execution  without  first  paying  the  rent,  as  he  did  so  with  the  plain- ^^H^  ili^* 
tiff's  consent, — Nonsuit.  the  nnder 

21.  Burton  v.  Wright.  E.  T.  1780.  K.  B.  2  Doug.  665.  taking 

In  case,  against  the  defendants,  as  sheriff  of  Middlesex,  on  the  stat.  of  8  prove  to  ]»• 
Anne,  c.  14.  a.   1.  for  taking  the  goods  of  one  P.  in  execution,  in  a  house  letL"'"'*^" 
from  year  to  year,  by  the  plaintiff  to  P.,  without  paying  or  contenting  him  for^j^^  acainrt 
a  year's  rent  then  due,  and  of  which  the  defendants,  before  (he  removal  of  the  the  theriff 
goods,  had  notice.     The  declaration  stated  the  demise  to  be  for  one  year,  and  for  taking 
from  thence  from  year  to  year,  for  so  long  as  it  should  please  the  parties,  pay-gooda  whh 
ing  unto  the  plaintiff  the  yearly  rent  or  sum  of,  &c.   by  four  even  and  equal  °"*  le-viog 
quarterly  payments;,  to  wit,  at  the  feast  of,  &.c.     It  was  proved,  that  the  P^*'*'^"*enf'*thed« 
tiff  let  (he  house  by  parol  for  a  year,  and  that  there  was  no  stipulation  about  claration 
any  time  or  times  for  the  payment  of  the  rent.     It  was  contended  at  the  trial  need  not 
that,  as  the  plaintiff  had  laid  a  demise  with  a  reservation  of  rent  payable  quar- state  all  xh» 
terly,  he  was  bound* to  prove  it  exactly  as  laid;  andjhar,  having  faijed  in  that  P^'^!***!*'" 
proof,  he  ought  to  be  nonsuited.     But  Lord  Mansfield  C.  J.,  overruled  the  oh-    .^  ^^® 
jection,  being  then  of  opinion,  that  enough  of  the  demise  as  laid  had  been  pro- if  it  does 
ved   to  entitle  the  plaintiff  to  his  action.     A  new  trial  was  moved  for,  on  the  they  mast 
ground  ofu  misdirection;  when  Lord  Mansfield  said,  I  am  very  free  to  own,  be  proved 
that  the  strong  bias  of  my  mind  has  always  leaned  to  prevent  the  manifest  jus- «•  \M\       ^ 
ticeofacause  from  beingMeteated  or  delayed  by  formal  slips,   which  arise 
from  the  inadvertence  of  gcutlemcn  of  the  profession;  but   I  am  since  con- 
Tinced,  both  from  authorities  and  reasoning,  that  I  was  wrong,  and  that  it  is  - 
better,  for  the  sake  of  justice,  that  the  strict  rule  should,  in  this  case,   prevail. 
I  have  always  thought,  and  often  said,  that  the  rules  of  pleading  are  founded 
in  good  sense;  their  objects  are  precision  and  brevity.     Nothing  is  more  de- 
sirable for  the  Court  than  precision,  nor  for  the  parties  than  brevity.     It  is 
easy  for  a  party  to  state  his  ground  of  action.     If  it  is  founded  on  a  deed,  he 
need  not  set  forth  more  than  that  part  which  is  necessary  to  entitle  him  to  re- 
cover; but  if  he  does,  he  is  bound  to  prove  it  as  laid. 

22.  HoDGsox  v.  Gascoigne.  M.  T.  1821.  K.  B.  5  B.  &  A.  88.  (•  gQS  ] 

It  was  resolved,  that  the  sheriff  had  no  right  to  allow  to  the  landlord  a  year's  And  an  es 
rent  under  the  8  Anne,  c.  14 .,  that  statute  contemplating  an  existing  tenancy,  isting  tea 
which  in  this  case  must  be  taken  to  have   ceased  on  the  day  of  the  demise  in*°cy  b>""^ 
the  ejectment.  ^  ^toyi^Ai 

23.   Harnson  v.  Barry.  M.  T.  1819.  Ex.  Price,  600.  At  leaet  a 

In  an  action  against  a  sheriff,  for  removing  goods  taken  in  execution  with-  occnpatioii 
out  paying  the  landlord  a  year's  rent,  it  became  a  question,  whether  the  plain- 1^^  the  tea 
tiff  was  not  only  bound  to  prove  the  occupation  by  the  tenant,  but  that  a  year's  ant,  and  it 
rent  was  in  arrear.     For  the  plaintiff  it  was  contended,  that  he  having  shown  i«  J"  j*" 
(he  demise  by  him,  and  the  occupation  of  his  tenafit,  it  lay  on  the  defendant  to  ™»^na*»* 
prove  that  the  rent  was  paid  in  the  absense  of  evidence,  of  which  the  in^«'*-p°nio"|iJrto 
ence  was  that  it  still  remained  due.      And  of  that  opinion  was  the  Court,  whoghj,^  ,|,g| 
said,  it  was  for  the  plaintiff  to  show  the  occupation^  and   for  the  defendant   to  the  rent  has 
prove  all  the  rent  had  been  paid.  been  paid. 

VII.  RELATIVE  TO  THE  TIME  FROM  WHICH  A  FIERI  FA- 
CIAS  BINDS  THE  DEFENDANT'S  PROPERTY.  See  ante, 
tit.  Execution. 


VIII.  RELATIVE  TO  THE  RETURN. 

(A)    I.V   OENRRAL. 

(a)  Rule  for. 
1.  Rex  v.  Sheriff  OP  Mcddlesf.x.  H.  T.  1791.  K.  B.  I  H.  B1.543.  S.  P. 
Smith  v.  Blyth.  E  T.  1821.  Ex,  9  Price,  "255. 
A  fieri  faeuns  issued  to  the  sheriff  at  the  suit  of  A.  against  C.  \  on  the  next 


•  ^ 
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The  aheriflT  day  another ^n  facias  issued  at  the  suit  of  B.  against  C.  ;  a  leVy  was  made 
if  he  does  under  the  first  writ,  whereupon  B.  gave  the  sheriff*  notice  not  to  pay  over  the 
thl  '^®*°*^'*  naoney  to  A.,  on  the  ground  that  the  judgment  obtained  by  him  wasfraudo- 
when  roled  '®"*'  ^^®  sherill",  notwithstandini;  paid  the  money  over  to  A.,  and  the  officer  fil- 
ls iobject  ^d  tl^e  second  writ,  with  a  return  of  nulla  bona,  in  the  King^s  Bench  treasury, 
to  an  attach  instead  of  in  the  Ciisios  Brecinm  in  this  court.  On  an  attachment  against  the 
tamt.  sheriff  for  not  returning  the  writ  at  the  suit  of  B.,  the  sheriff  moved  to  dis- 

charge it,  on  the  ground  that  the  writ  in  question  was  filed  in  the  wrong  place 
by  mere  mistake  of  ike  officer,  and  that  the  mistake  was  immediately  corrected 
on  notice  of  the  attachment,  by  placing  it  in  the  proper  office.  But  the  Court 
refusing  to  discharge  the  attachment  on  account  of  the  strong  circumstances  of 
fraud  respecting  the  execution  at  the  suit  of  A.,  the  sheriff  put  in  bail,  and 
being  afterwards  examined  on  interrogatories,  the  prothonotary,  to  whom  the 
examination  was  referred,  having  reported  that  neither  the  contempt  of  tb« 
Court  nor  the  imputation  of  fraud  appeared  to  him  to  be  rebutted,  the  Court 
ordered  the  sheriff  immediately  to  pay  the  whole  debt  and  costs  due  to  C,  to- 
gether with  the  costs  of  all  the  applications;  in  which  there  could  be  no  hard- 
[  606  ]     ship,  inasmuch  as  the  sheriffs  were  of  course  indemnified. 

2.    Edmunds  v,  Watson.  T*  T*  1816.  C.  P.  7  Taunt.  5;  S.  C.  ^  Marsh.  S30. 

In  theC.  P.      The  sheriff  having  seised  the  defendant's  goods  under  a^tm  facias,  the  d^ 

he  onay  be  fendant  afterwards  paid  the  debt,  costs,  and  poundage;  the  sheriff  insisting OD 

™'®^  r*^  A  ^^®  latter,  and  having  commenced  an  action  against  the   sheriO*  for  extortion^ 

%nL  *  ''"     ruled  him  to  return  the  writ.     It  being  resisted,  on  the  ground  that  the  defen* 

dant  had  no  right  to  rule  him,  the  Court  said,  whert  the  plaintiffdeltvers  a  writ 

to  the  sheriff  to  be  executed,  and  money  is  paid  to  the  sheriff  by  the  owner  oi 

the  goods,  the  plaintiff  is  entitled  to  call  on  the  sherifiT  for  a  return  of  the  writ 

and  the  right  of  the  defendant  is  reciprocal. 

(b)   Time  for,   when  enlarged. 
1.  Wells  v.  Pickham.  H.  T.  1797.  K.  B.  7  T.  R.  174.  S.  P.  Thrusto.^  t* 

Thruston.  H.  T.  1808.  C.  p.  1  Taunt.  120. 
The  sheriff  seised  the  defendant's  goods  under  n fieri  facias;  afler  which  an 
extent  issued  at  the  suit  of  the  Crown  for  a  debt  due  for  certain  duties  of  ex- 
cise on  malt.     The  sheriff  having  been  ruled  to  return  the  writ,  moved  to  eo^ 
Time  for  re  ^^^S^  ^^^  time,  suggesting  that  the  object  in  so  doing  was  to  compel  the  plain- 
turning  the  tiffs  to  give  the  sheriff  an  indemnity,  or  to  go   into  the  Court  of  £xcheqtter 
writ  will      and  litigate  the  question  with  the  Crown.      The    Court   said,  that  it  was  not 
lar'^  *"    merely  for  the  shcrifli*'s  asking  that  the  Court  would  grant  him  time  to  make 
leaf  special  ^*®  retern  to  a  writ;  but  there  must  be  some  reasonable  doubt  suggested.   And 
Mttse  be      *^  }^^^  appeared  in  the  present  case,  he  granted  a  week's  time.     At  the  expi- 
■hown.        ration  of  which  another  rule  was  obtained.     The  practice  uf  the  Court  of  £x^ 
chequer  being,  that  upon  the  return  of  an  inquisition,  an  eight-day  rule  is  giv- 
en for  any  person  claiming  the  goods  seized  to  come  in  and  prefer  his   claioHy 
Sfc.     Per  Cur,     It  has  been  said,  that  if  the  present  application  be  succesft^ 
ful,  we  shall  establish  a  general  rule  that,  where  there  are  contending  parties 
the  Court  will  interfere  in  all  cases  whatever  in  favour  of  the  sheriff;  but   we 
lay  down  no  such  general  rule;  each  case   must  depend  on  its  awn  particular 
circumstances,  and  here  there  is  sufficient  reason  to  induce  us  to  interfere. 
Then  it  was  said  thwt  the  Court  ought  not  to  assist  the  sheriff,  because  the  law' 
allows  certain  fees  which  are  equivalent  to  his  trouble  and  risk;  but  in  fixing 
these  fees  the  legislature  did  not  take  this  risk  into  consideration;  for  the  lair 
does  not  suppose  that  there  is  any  risk  in  cases  of  this  kind,  and  in  general  the 
sheriff  has  the  means  of  informinor  himself  of  the  facts  by  the  intervention  of 
a  jury  so  as  to  avoid  all  risk.       But  this  is  a  case  in  which  it  may  be  difficult 
to  decide  whether  the  goods  are  bound  by  the  extent,  or  whether  they  are  lia- 
ble to  the  plaintiff's  execution.      Therefore,  let  the  sherilf  return  his  writ  on 
the  second  day  of  next  term. 

2.   Rex  v.  Sheriff  of  Deyox.  M.T.  1819.  K,  B.  I  Chit.  Rep.  643. 
The  sheriff  being  rule  to  make  his  return  to  a  fieri  facias,  applied  to  be  al- 
lowed fivo  days'  time,  on  a  suggestion  of  diflliculty  occasioned  by  a  writ  of  ^- 
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tent  having  been  altierwards  issued  at  the  suit  of  the  Crown,     It  was  contend-   [  607  ] 
ed  that  the  sheriff  was  not  entitled  to  the  time,  because  he  had  the  whole  of  As  whore 
the  long  vacation  to  make  his  return;  at  any  rate,  it  ought  not  to  be  granted,  ^^®  ^"^s 
except  on  payment  of  costs.     The   Court  said,  these  applications  ought  to  be  '1°"  '**  ^^^ 
discharged,  the  time  required  not  being  very  long.     Wo  will  grant  tlfe  rule  on  {g^J  l^  ^*j 
payment  of  costs.         ...  emiiM  lo 

(c)   When  the  CouH  will  net  direct  a  specific  return  as  to  the  proceedsy  nor  ordiT  priority 

the  sheriff  to  grant  an  ir.%pection  oj  the  writy  in  order  to  fra^e  a  declara-  ^^^J  *  fi«" 
tion  against  himself.  facias. 

U  WiLLET  V.  Sparrow,  E.  T.   1816.  C,  P.  6  Taunt,  576:  S,  C,  2       the  CoiT 

Marsh.  293.  ^ijl  not'di 

On  [motion  that  a  sheriff  might  be  compelled  in  his  returns  to  specify  the  rect  a  epeei 
goods  which  he  bad  sold  under  a  fieri  facias,  on  the  ground  that  several  things  fie  retura 
had  been  taken  of  which  he  had  ordered  no  account,  and  wasted  the  properly  **"  ^^^ 
in  a  riotous  wastful  manner,  the  Court  said,  we  do  not  commonly  interfere,  un-*'^"'?       *' 
less  some  criminal  act  be  shown;  the  plaintiff's  best  course  is  by  action,  if  any  jf  *g  o(Sn«r 
misconduct  has  been  experienced  in  the  bailiff.  has  wasted 

2.    Rex  v.  Sheriff  of  Chester.  M.  T.  1817.  K.  B.  1  Chit.  Rep.  '1 76.        the  proper 

On  an  action  brought  against  the  sheriff  of  C,  for  not  levying  under  a  writ  *y  •©«ed; 
issued  out  of  the  Court  of  Great  Sessions,  application   was  made  to   show  ^[^'y^***^**® 
i:ause  why  the  sheriff  should  not  permit  the  plaintiff  to  take  a  copy  of  the  writ^jj^  sheriff' 
in  question,  for  the  purpose  of  enabling  him  to  frame  his  declaration.     It  was  to  crant  an 
opposed,  because  the  direct  course   was  to  rule  the  sherif)' in  the  Court  of  insipectioii 
Great  Sessions  to  return  it;  to  which  it  was  answered  that  it  was  too  late;  and  of  the  writ 
mibmitted  that  this  Court  had  authority  to  grant  the  present  application,  upon  j."  order  to 
the  general  principle  acted  on  by  the  Court  in  calling  in  third  parlies,  to  allow  Jj^™®.*   * 
suitors  of  the  Court  to  inspect'documents  and  papers  in  which  they  had  an  in-  against  him 
terest.     But  the  Court  said,  the  only  mode  of  relief  is  to  apply  to  the  Court  for  not  leTj 
of  Great  Sessions  for  a  rule,  calling  upon  the  sheriff  to  return  the  writ.     We  ing. 
cannot  call  upon  the  sheriff  to  furnisti  evidence  against  himself. — Rule  refu-   L  ^^^  1 
«ed. 

(B)  In  particular. 
(a).  Fieri  fed, 
Cat5r  V.  Stokes.  T.  T.  1813.  K.  B.  I  M.  ^  S.  599. 

The  defendant,ii  judgment  creditor,  after  the  bankruptcy  of  A.  B.  sued  out  Th«  "n^* 
execution.     In  an  action  against  him  for  money  had  and  received,' an  examin-*^'*  ™f"™ 
edcopy  gf  the  ^eri  facias^  and  the  sheriff's  return  that  he  had  levied  the  rno- fnyj^jn^ 
ney,  were  produced  in  evidence,  and  upon  that  the  plaintiff  rested  his  case,  in- ^o  proof 
Slating  (hat  it  must  be   presumed  that  the  sheriff  had  discharged  his  duty,  and  that  be  has 
therefore  that  he  had  paid  the  money  over  to  defendant.  1  paid  it  ovef 

But  Lord  Elienborough,  C.  J.,  was  of  opinion  that  no  such  inference  could  *<>  the  credi 
be  drawn,  and  that  the  plaintiff  was  bound  to  show,  the  money  had  been  paid*®'* 
over,  and  directed  a  nonsuit.      On  motion  to  set  it  aside,  the  Court  concurred 
with  the  Chief  Justice,  saying,  the  sheriff's  return  was  primo/octc  evidence 
that  he  had  levied.     But  it  was  certainly  no  proof  that  he  had  paid  the  money 
over. 

(h)   That  the  property  remains  unsold  jor  want  of  huyers.1[ 

(c)  J'Ailla  bona, 
Cleguorn  v.  Des  Angess.  H.  T.  1318.  C.  P.  3  Moore,  83;  S.  C.  Gow.  66. 

In  an  action  against  a  sheriff  for  returning  nulla  bona  to  fieH  facias^  which 

*  Fieri,  feci  is  the  most  nsnal  return,  viz.  tliat  the  BherifT  has  caused  to  be  made  of  the 
defendant's  good-9  the  whole  or  part  of  ihe  debt,  &c.  which  he  has  ready  to  be  paid  to  the 
plaintiff;  see  Tidd.  1058.  8th  edif. 

t  If  the  sherift  return  that  he  has  jnlcen  goods  which  remam  iti  his  hands  unsold  for  want 
of  buyers,  the  plaintiff  may  sue  out  a  venditioni  expona^t  reciting  the  former  writ  and 
return,  and  comiuanding  the  sherifTto  expose  ihe  goods  to  sale,  and  have  the  moneis  arts'* 
ing  therefrom  in  court  at  the  return  thereof;  sec  Cowp.  40&;  andpo«f,  tit.  Venditioni  Kx~ 
ponas,  under  which  head  all  the  cases  will  be  collected  and  abridged.  And  when  such  a 
return  is  made  by  the  old  sheriflf,  the  usual  way  of  proceeding  in  the  K.  B.  is  by  writ  of 
distringas  to  the  neiw  sheriff,  commanding  iiim  to  distrain  the  old  one  till  be  sells  the  good^; 
■ee  Tidd.  Prau.  1060.  8th  edit.;  and  tils.  Distringas  and  Sheriff. 
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NulUbona  had  been  lodged  with  him  at  seven  o'clock  to  l>e  levied,  and  no  writ  of  enw 
eaoDot  be  ^^d  been  aUowed  at  half  past  six  o'clock  on  the  evening  of  that  day,  though  it  ap- 
"»[»"»«!  pears  to  have  been  allowed  within  the  day.  Dallas,C.  J.,  told  the  jury,  that  where 
!r  iff!,  awrit  of  error  was  allowed  the  day  previous.to  the  seizure,  under  the  exeCuliOD, 
Sevent^d  although  no  notice  was  served  until  afl^r  the  levy,  the  defendant  having  no 
from  taking  goods  on  which  the  levy  could  be  legally  made,  the  writ  of  error  operated  aa 


ror  Binc«  had  been  made  before  or  after  the  application  at  the  office,  on  the  evening  pri 
be  ought  to  or  to  the  levy.  But  that  the  return  of  ntdla  bona  was  wrong,  and  the  plamtiif 
retarn  the  therefore  was  entitled  to  nominal  damages,  since  the  sheriif  should  have  relur- 
fact  of  a      „g^  jjj^j  a  writ  of  error  had  been  aUowed,  and  then  the  Court  would  have  re- 

^fjfj    lievedhim.  .    ^ 

allowed'*  {d)   Thai  the  ahenffhas  had  no  return  from  the  baWffoJ  a  liberty,  ^c.1[ 

^  ^^^  ^  IX.  RELATIVE  TO  TH^^ RECOVERY  OF  THE  AMOUNT  L& 

VIED,  AND  AS  TO  THE  EFFECT  OF,  AS  REGARDS  THE 
DEFENDANT'S  AND  SHERIFF'S  DISCHARGE. 
I.  Dale  v.  Birch.  H.  T.  1813.  K.  B.  S  Campb.  347.  S.  P.  Speake  v.  Rich- 
When  the  ARDs.  H.  T.  1  (38 1 .  K.  B.  ^2  Show.  28 1 . 

■herifFhaB  In  support  of  an  action  against  a  sheriff  for  money  had  and  received,  the 
retorned  plaintifTgave  in  evidence  an  examined  copy  oC  a  fieri  facias^  and  the  defeod- 
^^^'"'ia'fevl^  ant's  return  that  he  had  levied  the  amount  for  which  this  action  was  brought, 
^^he  \9  II  was  contended  that  this  action  could  not  be  maintained  in  the  absence  o(  a 
Bound  to  demand,  and  that  if  sheriffs  were  liable  to  be  harrassed  with  such  actions,  they 
pay  over  might  be  ruined  in  performing  the  duty  of  their'  office.  Besides,  the  sherilT 
the  pro  would  be  held  bound  to  run  in  search  of  the  plaintiff  to  pay  him  the  money. 
^°d*r  h  ^^^^  Ellenborough,  C.  J.  said,  the  plaintiff  strictly  has  a  right  to  bring  lhi« 
Ml  action  action.  The  sheriu  's  return  being  evidence^  that  he  has  received  money  to 
nee;  the  plaintiff's  use,  which  has  never  been  tendered  to  him;  however,  the  d«r 

To  which    fendant ought  to  have  moved  to  have  staid  proceedings. 
acUon  he  ^  2.  Cockram  v.  Welbye.  T.  T.    1678.  K.  B.  2  Show.  79. 

*r"d  *th  ^^  ^®^^  against  the  sheriff  for  money  levied,  the  question  was,  whether  this 

staurte  of  action  is  within  the  statute  of  limitations?  ^The  Court  held.not;  for  though  it 
limitations,  be  not  a  matter  of  record  until  the  writ  be  returned,  yet  it  is  founded  on  re* 

[  610  I    cord,  and  has  a  strong  relation  to  it. 
Tho'  the  3.  Jeffries  v.  Sheppard.  T.  T.  1820.  K.  B.  3  B.  &  H.  696. 

Dflaal.  Th6  sheriff  having  returned  a  fieri  feci  to  a  fic^-i  facias,  the  pJaiotifi' brought 

coar»e  i»  ^n  action  for  money  had  and  received,  to  recover  the  amount  levied,  without 
riff  to  move  ^^X  demand  of  the  money  having  been  previously  made.  On  a  rule  to  stay 
to  ttay  pro  proceedings,  without  costs  on  payment  of  the  sum  levied,  the  Court  made  the 
eeedingfl  on  rule  absolute. 

of  the  tfum  *  ^°^  ^^^  retnm  of  nulla  bona  is  proper  when  the  defendant  fins  no  goods  or  chattels  in 
J     .  the  bailiwick  of  the  sheriff  whereof  he   can  cnase  the  debt  or  damages  to  be  levied;  see 

^  Tidd.  106L.  8th  edit.     Though,  if  the   return  be  not   true,   ibe  plHiiiitff  may  maintain  an 

action  against  the  plaintiff  for  n  false  return;  in  which  action,  the  sherifi*  can  hot  go  into 
cirenmstantial  evidence  to  impeach  the  judgment,  on  the  ground  of  a  collateral  fiaad;  tee 
2  Stark.  N.  P.  218.  And  where  the  sheriff'  returns  nulla  bona,  and  (here  is  a  recovery  »- 
gainst  him  for  his  false  return,  thdt  vests  no  property  of  the  goods  in  him  or  the  plaintiff; 
but  they  remain  in  the  defendant,  and  are  liable  to  a  subsequent  esecntion  for  his  debt; 
see  2  Blac..694;  3  T.  T.  657.  Bat  an  action  on  the  case  does  not  lie  against  a  sheriff, 
who  has  not  been  ruled  to  return  the  writ,  for  neglecting  to  have^the  money  in  conit  ae>> 
cording  to  the  exigency  of  the  fieri  facias;  see  3  T.  R.  657.  and*posf,  tit.  Sheriff^  andei 
which  head  all  the  cases  aJ  to  a  false  return  will  be  collected  and  abridged. 

t  If  the  sheriff  return  that  he  has  made  his  mandate  (o  the  bailitf  nf  a  liberty,  wbo'hsf 
given  him  no  answer,  Uie  bailiil'mny  be  culled  on  by  rale  to  return  the  mandate,  see  Bootb- 
man  v.  Surrey,  2  T.  R.  6;^  nod  if  he  do  not  return  it,  will  be  liable  to  an  aUachment:  or, 
if  he  retarn  nulla  bona  &c.  the  plaintifT  may  proceed  thereon,  in  like  manner  as  if  the 
■heriff  had  returned  it:  and,  if  the  bailiff  make  an  insufficient  reinrn,  he  is  liable  to  b* 
amerced  for  it,  and  not  the  sheriff,  by  the  statute  27  Hen.  8.  c.  24;  see  2  T.  R.  12;  Tidt 
1Q65.  8th  Edit. 
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4.  ToMtiKsox  V.  Shfnn.  T.  T.  1820-  C.  P.  4  Moore,  605;  S.  C.  2  B.  &  And  where 

B.  77,  the  sheriff 

The  sherlfT returned  to  a  writ  of^^rt  Jacias  that  he  had  money  in  his  hands'?**"?®^.    . 
ready  to  be  paid  over  to  the  plainiifia;  whereas,  through  the  misconduct  of  his  {none/ in 
officer,  it  had  been  paid  over  to  the  solicitor,  under  a  commission  of  bankru'pt  hu  hande, 
against  the  defendant,  and  under  which  commission  one  of  the  plaintiffs  wasforgeuing 
appointed  assignee,  who  knew,  and  did  not  object  to,  such  payment.     On  a  ^^«*  ^  *>.•* 
rule  to  show  cause  wjiy  the  sheriff  should  not  pay  over  to  the  plainti^s  the  a-  ******  P*j^ 
mount  levied,  which  the  sheriff  had  returned  remained  in  his  hands  ready  to  ^^^^JJ^??"^ 
be  paid  over;  for  the  sheritT,  it  was  contended  that,  as  both  of  the  plaintiffs  had  eionofbank 
proved  their  debts  under  the  commission  which  issued  against  the  defendant,  ropt,  to 
and  one  was  appointed  an  assignee,  who  knew  of  the  sheriff's  officer  having  which  one 
paid  the  money  over  to  the  executor  on  behatfof  himself  and  his  co-assignee,  ®^*1**  Pj"*" 
U  amounted  to  a  recognition  and  ratification  of  the  payment,  equivalent  i"  f'^ct  ^'.?^j      '" 
to  a  printed  order.     And  of  that  opinion  were  the  Court.  sented    the 

5.   Pallister  v.  Pallister  H.  T.  1816.  K.  B.  1  Chit.  Rep.  614.  n.         Coon  held 

The  plaintiff  had  appointed  a  special  bailiff  and  agent  to  manage  the  sale  of  the  aheriff 

foods  under  &  fieri  faciaa\.eind  being  ruled  to  return  the  writ,  he  returned  that  ^'^  ^^ 
e  had  sold,  and  that  he  had  made  deductions,  which  it  was  clear  a  sheriff  g^ 
had  no  right  to  make  in  point  of  law.     The  Court  said,  notwithstanding  the^hj^j^^^ 
return,  that  the  sheriflTwas  discharged  when  his  bailiff  acted  under  the  author- holden  db 
ily  or  direction  of  the  plaintiff.  charged 

6.     Clerk  v.  Withers.  M.  T,  1703.   K.  B.  2  Ld.  Raym.  1703.  whereplaia 

It  was  resolved  that  the  sheriff,  by  seizing  of  goods  in  execution,  discharf^ed  tiff  had  ap 
the  judgment;  and  therefore,  where,  upon  a. fit^-i  facias  ih&  defendant  paid  the  J^^|^j  ^^ 
debt  to  the  sheriff,  that  had  bpen  held  to  be  a  good  plea  to  an  action  of  debt  ig*  i^  jq^h 
upon  the  judgment;  Cro.  Eliz.  208;   1  Lut.  5H8.     So  in  ft fien  facias  upon  aa^^  the 
judgment,  the  defendant  pleaded  that  the  goods  were  taken  in  execution  by  ule  uider 
the  sheriff  upon  afierifacias  upon  that  judgment,  and  held  well;  Cro.  Eliz.  *  ^^^^"^ 
237.     But,  where  two  men  were  bound  jointly  and  severally,  and  judgment  gJeriffre 
and  execution  had  against  one  of  Ihem,  and  his  goods  seized ;  but  the  sheriff  iq^q^^  ih^i 
had  not  satisfied  the  plaintiff,  nor  sold  the  goods;  and  in  an  action  of  debt  a-hehadield. 
gainst  the  other  obligee  he  pleaded  this  matter;  and  it  was  held  it  was  no  plea  &e. 
for  him,  because  it  was  not  satisfaction,  though  it  would  have  been  a  good  And  if  de 
plea  for  that  defendant,  against  whom  the  judgment  and  execution  were  o^"™^,"^^ 
tained,  if  he  had  been  sued  again.  taken  te  the 

amonnt  intended   to  be  levied,  he  is  discharged;  but   where  A.  and  B.  are  jointly  and  severally 
bound,  and  execution  is  had  against  A.  and  his  goods  seized,  bnt  not  sold,  it  is  no  disehar^ge^ 

X.  RELATIVE  TO  TESTATUM  WRITS  OF  FIERI  FACIAS. 

1.  Brand  v.  Mears.  T.  T.  1789.  K.  B.  3  T.  R.  388.  [  611  j 

Upon  application  to  set  aside  a  testatum  fieri  facias^  and  have  the  goods  res-  A  tesutnm 
tored,  the  plaintiff  not  having  sued  out  a  prcv ious ^ri /acuw  to  warrant  the  fieri  fuciaa* 
iMtotom,  the  Court,  upon  consulting  with  the  Master,  said  that,  according  to  cannot  is 
established  practice;  the  want  of  an  original /leW/acia*  was  a  decisive  <j4«c- "®  ^^'.^* 
tion,  though  the  irregularity  might  be  cured  by  the  subsequent  production  of ^^^  fidas; 
the  writ. 

♦  If  (be  sheriff  return,  on  a  fieri  facias,  that  the  defendant  has  no  goods  in  his  baili- 
wick, the  plaintiff,  if  it  be  true,  may  have  another  writ  of  fieri  facias  into  the  same  coun- 
ty, ot  n.  testatum  fieri  facias  inio  a  different  county,  seggesting  that  the  defendant  has 
5oods  there;  which  latter  writ  may  be  awarded  into  Wales,  or  a  county  palatine, see  Cro. 
RC.  484:  or  the  plainiifT,  in  that  case,  may  sue  out  a  capias  ad  satisfaciendum,  or.  ele- 
git: and  a  testatum  fieri  facias  may  be  either  for  the  whole,  er,  on  the  return  of  a  par- 
tial levy,  for  the  residue.  In  any  of  these  writs,  there  may  be  a  clause  of  non  omittaSf 
commanding  the  sheriff  that  he  do  not  omit,  on  account  of  any  liberty  in  his  county,  hot 
that  he  enter  the  same,  &c.;  which  clause  may  be  inserted  in  the  first  process;  seeTidd. 
1062.  8th  Edit.  But  the  plaintiff  cannot  regularly  sue  out  a  fieri  facias  into  a  different 
county  from  that  where  the  action  is  laid  wit^ioot  a  testatum-,  see  Blac.  Rep.  694;  8  T. 
R.  657;  Tidd.  1062.  8ih  Edit.  And  in  all  continued  writs,  the  alias  or  testatum  must  bo 
tested  the  day  the  former  was  returnable;  and  iff  a  fieri  facias  issoeto  the  sheriff,  returnable 
on  a  general  return  day,  and  he  at  that  day  return  nulla  bona,  a  testatum  may  issue  oo 
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Tho'  the     2,  OiTES  v.  Forest.  M.  T,  1732.  C.  P.  Barnes,  196,  S.  P.  Birtas  v.  Satch" 
award  of  a  well.  Barnes,  169.  S.  P.  Bird  v.  Jacob.  Barnes,  138. 

ir^roir  °"  Judgment  was  obtained  in  Middlesex,  and  h  fieri  facias  issued  into  that  coaa- 
anffictenrto  *y>  ^^^  ^^^  returned  nulla  bona,  and  thereupon  a  fieri  facias  issued  into  Lon- 
warrant  a  doYi,  but  was  not  made  a  ieslalwn.  On  motion  to  set  the  latter  aside,  the  Court 
fieri  faeias  refused  so  to  do,  being  of  opinion  that  the  award  of  the  iestalnm  fieri  facuu  up- 
into  a  dif  qq  ^he  roll  was  sufficient  to  warrant  the  fieri  facias  into  London, 
ferent  coon  3    Cowpethwaite  v.  Owen.  E.  T.  4790.   K.  B.  3  T.  R  657. 

T  612  1  '^^®  action  was  in  the  C.  P.  at  Lancaster^  but  the  record  was  removed  by 
And  where  ^^*^  ^  ^^^^^  *"  ^-  ^'?  which,  being  non-prossed  there,  the  plaint ilf  sued  out 
a  tettatum  o^  that  court  a  fieri  jaciaSy  on  a  judgment  directed  to  the  sheriff  of  Surrej.  Up- 
issned  with  on  motion  to  set  it  aside,  on  the  ground  that  there  should  have  been  a /es/af urn, 
oat  an  ori  an  original  fieri  facias  to  warrant  the  teslatum  was  produced,  whieh  it  was  con- 
ginal  fieri  tended  was  sufficient  to  induce  the  Court  to  permit  an  amendment. — Rule  ab- 
ihA  ninmt'.ff  solute  ou  pavmcnt  of  costs. 

aaerwarda  4.'  Palmer  v.  Price.  M.  T.  7  W.  3.  K.  B.  2  Salk.  590. 
sued  one  An  action  was  laid  in  S.,  and  judgment  for  the  plainttiT;  whereon  he  Bue4 
out,  the  out  SL  fieri  facias  with  a  testatum  into  W.;  and  now  it  was  moved  that  ^his  was 
Conrt  refos  irregular,  and  ought  to  be  set  aside,  because  no  fiei-ijacias  had  ever  gone  into 
forme***  ****^»  °"*^  *^®  sheriff  of  S.  made  affidavit  that  he  never  returned  nny  fieri  facioB 
amide:  in  the  cause:  but  not  allowed;  for  the /lertyacta*,  on  which  the  t€siatum  is 
Where  the  founded,  is  returned  of  course  by  the  attorneys  themselves,  as  originals;  if  you 
plaintifTgot  search  the  file  you  may  find  one,  and  that  is  sufficient. 
it  retarned  ^ , 

and  filed  so   xi.    RELATIVE  TO  STAYING    AND  SETTING  ASIDE  THE 
found  on       EXECUTION  UNDER  A  FIERI  FACIAS.  See  ante,  tit  Execution. 


ie«rchiDg.:( 


XII.  RELATIVE  TO  THE  RESTITUTION  OF  THE  PROPER, 
TY  SEIZED  UNDER  A  FIERI  FACIAS.  See  a:Uc,  tiu  Error^ 
p.  76,  and  tit.  Execution. 


«f  who^  XIII.  RELATIVE  TO  PLEADING  THE  LEVY.§ 

pays  mo 


ney  to  the  XIV.  RELATIVE  TO  ATTACHING  MONEY  PAID  ON  A  FJE^ 
P»*»»»i«'>  ,  RI   FACIAS. 

liSfaction  GwiNNEss  v.  Brown.  T.  T.  18 1 2,  C.  P.  4  Taunt.  472. 

pf  a  fieri  fa  A  fieri  facias  having  been  sued  out,  the  defendant  paid  the  plaintiff's  attor« 
cias,  which  ney  the- money  directed  to  be  levied,  and  by  agreement  the  writ  was  kept  from 
is  by  con  the  sheriff;  the  defendant  immediately  afterwards  attached  the  money  in  the 
■®°*  ^®P*  attorney's  hands.  On  a  rule  to  show  why  an  attachment  should  not  issue  a- 
the  sheriflf  6^*"^^  ^^^®  defendant  and  his  attorney,  on  the  ground  that  the  foreign  attach-? 
is  not  cailty  ^^'^^  under  the  circumstances,  constituted  a  contempt  of  the  process  of  the 
of  a  con  court,  it  was  contended,  on  the  other  side,  that  the  money  might  have  been 
tempt»  if  he  equally  attached  in  the  attorney's  hands  if  it  had  been  paidToverby  the  sheriff 
attaches  to  the  attorney,  ami  therefore  it  was  no  contempt.  The  court  said,  the  point 
the  same  y^^^  ^^^^  brought  before  them  in  a  shape  to  decide  whether  the  money  could 
the  hlndi  ^^  attached  or  not;  but  they  could  not  discover  how  the  plaintiff  could  make 
of  the  plain  that  amount  to  a  contempt. — Rule  discharged  with  costs. 

tiff's  aitor    ,,-„.,. 

Hgv  the  day  rollowing,  and   eiei^ation  thereon    wiU  be  good;  for  thoogh,   on  mesne  process, 

there  can  be  no  testatum    till  tho  quarto  die  post,  yet  it  is  otherwise  in  writs  of  execu'* 

tion,  fpr  on  these  the  party  haft  no  day  in  court;  Sea  T.  Jones,  200;  Tidd.  1063.  8ih  Edit. 

*  So,  where  the  record  was  prodaced  in  court,  on  which  an  original  capias  ad  satisfa- 
ciendum was  entered  with  the  sheriff  ^s  return  thereto,  the  Court  of  Kind's  Bench  permit- 
tod  the  plaintiff  to  sue  out  and  seal  an  original  capias  ad  satisfaciendum ^  to  warrant  a 
testatum  into  a  difTetenl  county;  see  6  T.  R.  450;  and  in  lh:it  court,  it  is  said  that  the 
fieri  fdcias,  on  which  the  testatum  is  founded  is  returned  of  courso  by  thj  attornies  theoi- 
selves,  as  originals  are;  2Salk.  590;  Tidd.  1063.  8th  Edit. 

t  Though  a  writ  of  error  had  heen  previously  brought;  see  5  T.  R.  272. 

X  The  levy  may  be  pleaded  in  bar  to  an  action  of  debt  or  scire  facias  upon  thp  jad<- 
ment;  see  2  Ld.  Raym.  1072;  1  Snik.  822;  and  ante,  dif.  IX.  p.  609. 
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XV.  RELATIVE  TO  THE  ACTION  FOR  SECRETING  GOODS  [  618  ] 
TO  AVOID  THE  SEIZURE  UNDER  A  FIERI  FACIAS.         Noactioii 

Brown  v.  Londo.v.  M.  T.  1669.  K.  B.  1  Mod.  286;  S.  C.  1  Freem.  14;  S.^^^ij^^'!^ 

C.  2  Keb.  695;  1  Vent,  152;  1  Lev.  298.  pertj  V 

Per  Cur,     An  action  on  the  case  will  not  be  against  the  party  for  secreting  aroid  a  fieri 
goods  in  order  to  prevent  them  from  being  seized  under  h  fieri  facias,  faciaa. 

iFferC  iFeCf.     See  tit.  Fieri  Facias, 

iFUaters* 

iTflarrr's  HoUs.    See  tit.  Roib, 

iFflfatfOff.     See  til.  Bastard, 

JPClitlg.     See  tits.  Affidavit;  Bail;  Declaration;  Pleas;  Ileplications. 

;ftntS  Ot  Satfll-     See  tit.  Recovery, 

I.  WITH  REFERENCE  TO  ITS  DEFINITION,   ORIGIN,  AND 

GENERAL  NATURE,  p.  618 
JI.  WITH  REFERENCE  TO  WHAT  THINGS  IT  MAY  BE  LE-    [  «14  ] 
VIED, 

(A)  Of  corporeal  property,  p.  620. 

(B)  Of  incorporeal  proper rv,  p   GJO. 

(C)  Of  personal  property,  p.  621. 

III.  WITH  REFERENCE   TO   THE    DESCRIPTION    OF    THE 

THINGS  OF  WHICH  IT  IS  LEVIED,  p.  621. 

IV.  WITH  REFERENCE   TO    THE    PARTIES    BY  WHOM  IT 

MAY  OR  MAY  NOT  BE  LEVIED, 

IsL    With  respect  to  Hie  person. 

(A)  General  rule,  p.  623. 

(B)  Aliens,  p.  623. 

(C)  Corporations,  p.  624. 

^D  \S  Idiots  and  lunatics,  p,  624. 
{D2)  Infants,  p.  624. 

(E)  The  king  and  queen,  p.  626. 

(F)  Married  women,  p.  627. 

(G)  Outlaws,  and  persons  attainted,  p.  628. 
(H)  Persons  under. duress,  p.  628. 

Qndly.    Wifk  respect  to  the  estate, 

(A)  Persons  having  no  estate,  p.  628, 

(B)  Copyholders,  p.  628. 

(C)  Coparceners,  joint  tenants,  and  tenants  in  com- 

MOV,  p.  629. 
*  or  the  K.  B.  are  appointed  by  the  chief  jnatice  to  tign  o*-igina1  writs  and  process  is- 
■aing  thereon  before  appearance  of  the  defenddnl;  nee  R.  H.  30  Car.  2;  R.  H.  31  Car.  2; 
R.  C.  81  Car.  2.  The  filacers  of  the  C.  P.  are  appointed  for  the  different  counties,  by  the 
chief  JQStice,  for  their  lives;  and  their  several  otfices  are  required  to  be  execnied  in  one 
certain  place;  R.  H.  23  Geo.  2.  Their  daty  is  tn  procure  original  writs  to  be  doly  sued 
forth  and  filed.  R.  H.  1649;  to  take  affidavits  of  debt,  in  order  to  hold  to  bail,  and  to  file 
■ech  affidavits  when  the  process  is  issaed,  and  to  make  office  copies  of  them  when  requir- 
ed; to  make  out  writs  of  capias t  alias ,  and  pluriest  and  all  other  tficident  process,  be- 
fore appearance  of  the  defendant,  in  ali  actioosi  wherein  process  of  outlawry  lies,  until  the 
exigent  isawarded,  R.  M.  16  cV  16  Bliz. ;  and  all  writs  of  supersedeast  upon  any  writs 
of  capieu  awarded  out  of  their  own  offices,  and  wri  s  o(  rescous  upon  the  sheriff's  return} 
to  take  and  file  affidavits  of  service  of  common  process;  and  file  bills  against  persons  enti- 
tled to  privilege  of  parliament,  and  make  out  the  sahsequent  process  thereon,  before  ap- 
Searance;  to  enter  appearances,  upon  all  Writs  issuing  out  of  their  own  offices.  R.  M.  14 
Bc.  1;  and  give  rules  for  the  sheritf  to  bring  in  the  body,-  R.  T.  2  VV.  &  M.;  to  attend  the 
court,  or  a  judge,  on  taking  special  bail  by  original,  R.  T.  1  W.  &  M.;  to  enter  recogni- 
zances of  bail,  and  to  make  out  the  first  writ  of  scire  facias  ihoreon,  R.  M.  14.  Jac.  1;  to 
enter  and  file  writs  of  re.  fa.  lo.  &c.,  iiisning  out  of  'he  Court  of  Chancery,  and  returnable 
in  the  Court  of  Common  Pleas,  for  the  removal  of  plaints  from  the  inferior  courts,  and  to 
issue  writs  of  pone  and  distringas,  to  compel  appearaocee  in  such  proceedings;'  and  to 
make  out  all  writs  of  retorno  habendo  upon  nonsuit,  writs  of  second  deliverance,  and 
wri^  of  capias  in  withernam,  alias  nnd  pluries,  before  appearance,  Sic;  R*  M,  16  ft 
}0  Eliz, 
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[  6^5  1  (D)  Tenants  for  tears,  and  at  will,  p.  629. 

(E) UNCERTAIN    INTEREST,    p.    629. 

(F)  Tenant  by  statute  merchant  staple,  and  eleoit,  p.  G29« 

(G)  Mortgagor  and  Mortgagee,  p.  629. 
(H)  Trustee,  and  cestui  que  trust,  p.  630. 

V-  WITH  REFERENCE  TO   THE   PARTIES   WHO   MAY  OB 
MAY  NOT  TAKE  BY  FINE,  p.  630. 
VI.  WITH  REFERENCE  TO  THE  NATURE  OF  THE  SEVER- 
AL KINDS  OF  FINES. 

(A)  Executed  and  executory,  p.  630, 

(B)  SUR   COGNISANCE    DE   DROIT,   COME   GEO,    p.    631« 

(C)  SuR    GRANT   ET   RENDER,    p.    631. 

(D)  SuR   COGNISANCE   DE   DROIT   TANTUM,   p.  631. 

(E)  SuR    CONCESSIT,    p.    6.'31. 

VII.  WITH  REFERENCE  TO  THE  DISTINCTION  BETWEEN 
FINES  LEVIED  AT  COMMON  LAW  AND  ACCORDING 
TO  THE  STATUTE. 

(A)  Of   FINES   LEVIED    AT    COMMON   LAW,     OR   WITHOUT    PaoCLA- 

MATIONS,    p.   632. 

(B)  Of   FINES    LEVIED    ACCORDING  TO   STATUTE,   OR     WITH    PROC- 

LAMATIONS,   p.    632. 

VIIL  WITH  REFERENCE   TO  THE  GENERAL  OPERATION 

AND  EFFECT  OF  FINES. 

(A)  Parties  to  the  fixe,  p.  635. 

(B)  Advowsov,  p.  635. 

(C)  Confirmations,  p.  6SS. 

(D)  Corporations  lay  and  spiritual,  p.  636. 

(E)  Copyholds,  p.  636. 

(F)  Descent,  p.  636. 

(G)  Devise;  p.  637. 
(H)  Dignities,  p.  637. 

(I)  Discontinuance,  p.  637. 

(K)  Dower  and  jointure,  p.  639. 

(L)  Evtry,  writ  op,  p.  639, 

)M)  Error,  writ  of,  p  639. 

(N)  Estoppel,  p.  639. 

(O)  Executors  and  administrators^  p.  640, 

(P)  Forfeiture,  p.  640. 

(Q)  Future  interest,  p.  641. 
'  (R)  Grant,  p.  641. 

(S)  The  king,  p.  642. 

(T)  Leases  for  years,  p.  642. 

(U)  Married  women,  p.  642. 

(V)  Mortgages,  p.  643, 

(W)  Powers,  p.  643. 

(X)  Release,  p.  644.   • 

^Y)  Remainders  and  reversions,  p.  644. 

(Z)  Right  of  way  or  common,  p.  645. 
^A  1)  Tenant  by  statute  merchant,  statute  staple,  or 

elegit,  p.  646. 
(B  1)  Tenant  in  tail,  p.  646. 
(C  1)  Trust  estates,  p.  646. 
(D  1)  Uses,  p.  647. 
IX.  WITH  REFERENCE  TO  THE  PRACTICAL  MODE  OP 

LEVYING  A  FINE. 

\8L  In  what  court  io  be  levied^  p.  647. 
Sd.  In  toIuU  manner  to  he  levied. 
(A)  The  pracipe^  p.  648. 
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(B)  Writ  of  covenant,  f  616  ] 

(a)  oy  whom  made  out,  p.  648.  (b)  To  whom  directed,  p.  649. 
(c)  Teste  and  return,  p.  649.  (d)  Fine  on,  p.  6'49.  (e)  Two  writs 
when  necessary,  p.  64;).  (/)  Death  of  parly  before  return  of,  and 
the  death  of  the  king,  p.  649. 

(C)    LlCENTlA  CONCORDANDI,  p.  649. 

(D)  Agreement,  or  concord,  p.  650. 

(E)    MODEB  OF    acknowledging, 

(o)  At  bar,  p.  650.  (6)  Before  the  chief  justice,  p.  651.  (c)  Be- 
fore the  commissioners,  p.  651.  (d)  Before  any  of  the  judges,. or  a 
Serjeant  at  law,  p.  652.     (e)  In  Scotland,  p.  653. 

(F)  .Alienation  office,  p.  653. 

(G)  Return  office,  p.  654. 

-    (H)  Warrant  of  attorney  office,  p.  654. 

(I)    CUSTOS    BKEVIUM  OFFICE,  p.  654. 

(K)  King's  silver.       *  « 
(a)  Meaning  of  the  term,  p.  654.  (6)  Amount  of,  p.  654.  (c)  How 
entered  and  paid,  p.  654.     (d)  Death  of  parties  before  entry,  p.  655. 
(e)  Affidavit  of  life  of  parties,  ader  a  lapsclof  a  year  and  a.  day  p.  656. 


(L)  Notice  of  fine,  p.  6s6. 


i)  Chirograph,  or  indenture  of  fine,  p.  656. 
(N)  Recording  fine,  and  its  effect,  p.  657. 
(O)  Application  to  pjievent  fine  passing,  p.  658. 
(P)  Offence  of  acknowledging  a  fine  in  the  name  of  anoth-' 

ER,  p.  658. 
(Q)  When  a  fine  is  completed,  and  when  it  begins  to  oper- 
ate, p.  569.  I  611  1 
X.  AMENDMENT  Of.     See  po*/,  tit.  Recovery. 
XI.  WITH  REFERliiNCE  TO  AVOIDING  A  FINE. 

(A)  By  real  action,  p.  659.  • 

(B)  By  actual  entry,  p.  659. 

(C)  By  plea  of  no  estate,  p.. 66 1. 

(D)  Averment  of  fraud  or  usury,  p.  663. 

(E)  By  A  court  of  equity,  p.  663. 

XII.  WITH  REFERENCE  TO  REVERSAL  OF  A  TINE. 

(A)  By  writ  of  error. 

(a)  In  what  court,  p.  663.  (6)  By  and  against  whom  to  be  brought,  p.  664, 
(c)  Within  what  time  writ  of  error  is  to  be  brought,  p.  665.  (c/)  Grouftds  for 
bringing  a  writ  of  error,  p.  666.  (c)  Effect  of  reversal,  p.  666.  (/)  Right 
to  bring  writ  of  error,  how  barred,  666. 

(B)  Reversing  by  writ  of  deceit,  p.  667. 

(C) ^- FAI.sk  JUDGMENT,  p.  668. 

(D) MOTION,  p.  668. 

XIII.  DEEDS  TO  DECLARE  USES  OF  A  FINE.     See  tits.  Reco- 

veries, Uses  and  Trusts. 

I.  WITH  REFERENCE  TO  ITS  DEFINITION,*  ORIGIN,t  AND 

*  A  fine  of  land  is  a.  furm.il  traii^ftir,  acUnuvvloilj^eil  upon  record,  of  an  emulate  or  interest 
in  real  property..  It  \s  Ui^uuily  fuuntfoJ  on  a  iiuppo>eil  previous  exit$ting riglit  to  the  lands  or 
tenements  compromised  in  the  conveyuncu.  The  nnin<e  by  which  this  judieinl  assurance  or 
recorded  transfer  is  known  is  derived  as  well  from  finis  or  finalis  concordia;  the  words  with 
which  it  begins,  as  from  its  opehalion.«i,  which  is  to  effect  a  fiiud  terminati<ii>  to  all  suits  and 
controversies  rescpecting  the  thing  or  interest  intended  to  bo  transrait'ed.  Thus  GlanviHe, 
lib.  6.  c.  3.  says,  £i  noda  quo'l  diciiur  talis  concordia  finalis,  eoquiMl  fineoi  imponit  negotio, 
adeo  ut  neuter  litiganiiura  ab  ea  de  cetero- potcrit  recedere;  and  Bracion  says,  Finis  est  ex- 
tremitas  unius  cujusque  rei,  et  idio  dic'rtur  finalis  concordia,  quia  imponit  fincm  litthus.  A 
fine  may,  therefore,  be  described  to  bo  an  amicable  agreement  or  composition  of  a  suit, 
whethcir  real  or  fictitious,  between  the  demandant  and  tenant,  with  the  consent  of  the  judges, 
and  enrolled  among  the  records  of  the  court  where  the  suit  is  conuncnoed,  by  wbicii  lands 
and  tenements  are  transferred  from  one  person  to  another,  or  any  other  settlement  is  mad«. 
respecting  them. 

t  The.  idea  of  a  fine  appears  to  have  been  originally  taken  from  tbe  Transaotio  of  the  Bo* 
man  law,  which  was  an  accommodation  of  a  suit  already  commenced,  or  an  agreement  rtt« 
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pectinj^some  daiibtfnl  mnltor  ihiit  would  otherwise  become  the  subject  of  a  suit,  and  is  thus 
described  by  nn  eminent  writer  on  the  civil  law:-;~Transnctio  est  super  re  dubia  aut  liteia- 
certa  conventio  non  gratuitn  nliquo  dato,  retento  vel  promisso. 

*  The  word  fines  has  been  u.^ied  upon  the  continent  as  Rynonymous  to  transaetio.  Brae- 
ton,  310.  a.  says,  Concordia  in  foro  secutnri  idem  est  quod  transaetio,  etest  transaetio  de  re 
dubia  et  lite  inccrta  aliquo  dato  vel  promisso  vel  retento,  a  lite  transaetio.  From  the  simi- 
larity of  these  definitions,  it  appears  clearly  that  the  English  lawyer  copied  from  the  Roman; 
Dor  should  it  appear  extraordinary,  that  we  are  indebted  to  the  civil  law  for  this  most  useful 
species  of  assurance,  when  wo  consider  how  much  our  first  writers,  Glanville  and  Bracton, 
have  boiYowed  from  Justinian's  code:  although  some  of  the  more  modem  authors  appear 
either  to  haVe  been  ignorant  of  the  obligations  we  owe  to  the  Romans  in  this  respect,  or  fl'om 
a  mistaken  pride  to  have  been  extremely  unwilling  to  acknowledge  them.  Lord  Coke,  how- 
ever, appears  to  have  been  acquainted  with  the  origin  of  fines;  for,  speaking  of  the  etymolo- 
gy of  the  word  fine,  he  says,'  *'  And  the  civilians  call  this  judicial  concord  transactionem  ju- 
dicirilem  de  re  immobili." 

This,  though  a  just  description  of  fines,  consid,ered  according  to  their  original  and  still  ap- 
parent import,  yet  gives  a  very  inadequalo^oaof  them  in  their  modem  application,  la 
Glanville's  time  ihey  were  realty  amicrtblo  compositions  of  actuil  suits;  but,  fur  several  cen- 
turies past,  fines  have  been  only  «o  in  namq,  being,  in  fact,  fictitious  proceedings,  in  order  to 
transfer  or  secure  real  property,  by  ^  mode  more  efficacious  than  ordiirary  conveyances. 
•  A  fine  operates  either  by  passirig  an  interest,  or  by  way  of  estoppel,  and  is  difitingtiishable 

from  feoffments  or  other  deeds,  by  its  destroying  dormant  titles,  barring  the  issue  in  tail,  and 
passing  the  interest  of  feme  coverts,  ends  and  purposes  that  could  not  be  effectuated  by  the 
ordinary  modes  of  conveyance.  Those  con:!«titute  the  peculiar  qualities  on  account  of  which 
a  fine  is  most  usually  if  not  always  resorted  to,  as  one  of  the  most  valuable  of  the  coromoU 
assurances.  As  the  words  fines  and  recoveries  wo  frequently  confounded  with  each  other, 
'  both  as  to  their  meaning  and  effect,  it  may  be  useful  briefly  to  explain  the  nature  and  use  of 
the  latter. 

A  comrooti  recovery  is  in  some  respects  similar  to  a  fine,  for  as  a  fine  is  a  compromise  of 
a  fictitious  suit,  so  a  recovery  is  i*.  fictitious  suit  brought  4|^ainst  tlio  tenant  of  the  freeholdf 
and  carried  on  to  judgment;  2  Bl.  Com.  357;  Shepli.  Touchst,  37.  A  common  recover? 
generally  consists  of  two  parts  perfectly  distinct;  1st,  of  the  recovery,  which  assumes  aU 
the  forms  of  a  real  action,  and  is  founded  on  the  supposition  of  an  adverse  claim;  and. 


condly,  of  the  recovery  deed  wWch  is  in  form,  at  least  partly,  a  preparatory  step  to  suffering 
the  recovery,  and  partly  a  declaration  of  the  uses  of  the  recovery  when  suffered.  Notwith-' 
standing  the  recovery  assumes  the  form  of  a  real  action,  it  is  considered  merely  as  a  com- 
mon assurance,  and  the  courts  take  notice  of  it  as  surh;  see  Pelham's  case,  146;  2  Blae« 
Com.  858,  359;  Pig.  Rec-  56;  I  Frost.  Conv.  8.  The  person  dgainst  whom  the  writ  is 
brought  is  called  the  tenant;  the  person  suing  the  writ  is  called  the  demandant,  as  he  claims 
or  demands  the  premises  as  his  right  and  inheritance,  alleging  that  the  tenant  bad  disseised 
him,  or  at  least  had  come  in  iindor  thp  disseisor,  or  in  the  post.  The  tenant  calls  oo  the  re- 
ooaindor-man,  or  the  pernon  uiuler  vvljotn  lie  claims,  to  warrant  his  life,  which  is  denominated 
vouching  the  person,  who  is  thence  c  liled  ilio  voucheo.  The  vouchee  either  vouches  over 
ormak^s  default.  On  default  made,  judgment  is  given  that  the  demandant  recover  against 
the  tenant,  and  that  the  tenant  recover  against  the  vouchee,  or  warrantor,  and  so  on;  wliicb 
is  called  the  recovery  in  value  f»r  recuuipence,  and  is  always  supposed  to  go  as  liie  lands 
would  have  gone  if  they  had  not  been  recovered;  though,  'indeed,  this  recompence  is  mere<> 
)y  nominal,  and  the  judgment  lo  recover  in  value  is  mere  form.  When  the  prsecipe  is  brought 
immediately  against  the  tenant  in  tail,  it  only  liars  him  of  the  estates  of  which  he  is  then  ac- 
tually seised;  Taltamm's  case,  li  Ed.  4.  H;  Pig.  Roc  9;  Bro.  Abr.  T.iil.  «'i.  Il  is  there- 
fore usual  for  him  to  convey  an  estate  of  freehold  to  another  person,  that  the  prascipe  may 
be  brought  against  such  person  (who  is  called  the  tenant  to  the  precipe),  and  that  such  per- 
son may  vouch  the  tenant  in  tail;  for,  if  the  tenant  in  tail  comes  in  as  vouchee,  it  bars  every 
latent  right  and  interest  which  he  .iiay  have  in  the  lands.  If  the  precipe  be  brought  imme- 
diately against  the  tenant  in  tail,  and  he  vouch  over  the  common  vouchee»  it  is  called  a  reco- 
very with  single  vouchei ;  see  Foarn  Post  Works,  p.  3:'»6:  if  against  the  tenant  of  a  freehold 
and  he  vouch  over  the  tenant  m  tail,  and  the  tenant  in  tail  vouch  over  the  common  vouchee. 
It  IS  called  a  recovery  with  <h»uhle  voucher,  and  so  on,  according  to  the  number  of  persons 
vouched;  i»nd  when  an  entail  is  to  bo  barred,  it  is  always  proper  for  the  reasons  before  men- 
tioned tosuftbra  recovery  with  a  double  vourher;  VVai'k,  Com.  1S4.  Such  a  recovery,  in 
which  ihc  tenant  in  lail  is  voiulied.  and  i<  vouched  over,  w'ill  not  only  bar  nn  actual  e&W9 
tail  of  which  he  is  seised,  but  it  will  bar  all  estnios  tail  which  have  been  divested,  disconli- 
Dticd,  or  previously  aliened;  Salk.  Tul;  Brook,  Tiil,  pi.  02.  Andil  may  ba"  several  etsiates 
tail,  or  the  right  to  j.overal  cslalies  tail,  by  on«  and  the  same  operation:  Bax:on  v.  Lever, 
Cro.  Eliz.  :18S:  1  V.is.  '^r>:J.  Ji  will  also  bar  all  rein.iintiers  and  reversions  expectant  lliere- 
on,  even  though  the  estate  tail  Iii^  htM-n  pn-vionslv  burrv.t]  hv  a  fine,  with  pn.clama^ions  le- 
vied by  the  tenant  in  tail;  Sliot^ioid  v.  Haiclitr.-,  2  Rob.  Hop.' 418.  And  the  better  opinion 
^seems  to  be,  that  a  recovery  surtVrod  by  the  issue  in  tail  af^er  ihe  doath  of  the  ancestor,  and 
af>er  a  fine  with  proclamunons  levied  by  tiio  ancestor,  which  has  eflbctually  barred,  ihe  es- 
tate tail  will  bar  all  reina'mders  and  reversions  which  are  or  were  expectant  on  the  ealattt  tail; 
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IL  WITH  REFBRENdE  TO  WHAT  THINGS  IT  MAY  BE       [  619  ] 

LEVIED. 

(A)  Op  corporeal  property.* 

(B)   Op  incorporeal  property. 

1.  Long  t.  Buckeridgb.  T.  T.  1773.  K.  B.  1  Stra.  106.  abridged  an/e,  vol.  u 

p.  678. 

.  RepleTiii  for  taking  plaintiff's  goods  and  chattels,  averring  for  fee-farm  rent^    f  630  \ 

dedttcing  title  through  many  mesne  conveyances;  averring  others  by  fine  (o  A  fine  ma/ 

the  uie  of  the  cotiusee,  and  a  devise  by  heirs.     Although  several  points  were  ^  l«vi«d 

raiMd  upon  this  avowry,  no  objection  was  taken  as  to  the  fine  passing  a  legal  ^  *  '*   '* 

title  to  the  lent. 

«.  Wallwtn  v.  Bishop  of  LakdaJ^f  and  dTHBRS.  E.  T.  1764.  C.  P.  2  WH- 

son,  242. 

Per  Cur,     It  Was  admitted  by  the  defendant's  counsel,  on  the  outset  of  th0 

argument,  that  a  fine  of  lands  with  proclamations,  itecording  to  the  stat  4  H.  (^  a^foW 

7.  e.  S4,  and  five  years  past,  without  entry  or  claim,  will  bar  the  lessee  forg^B.^ 

I^flrs;  5  Rep.;  Saflfyn's  Case,  Cro.  Jac.  66;  S.  C.  1  Lev.  270;  Freeman  Tc 

BaraeiB,  Cro.  Car.  110;  Isham  v.  IVlorris,  Ctirlh.  100;  Smith  v.  Price;  but  this 

is  only  in  the  case  of  lands  where  the  lessee  for  years  is  ousted ;  for  no  fine 

shall  oar  any  but  those  who  are  out  of  possession,  and  whose  estate  is  turned 

to  a  right,  according  to  Margaret  Podger's  Case,  5  Rep.    105.  b.     If  lessee 

for  years  is  ousted,  and  he  in  reversion  disseised,  and  the  disseisor  levies  a  fine 

with  proclamations,  and  five  years  pass,  as  well  the  lessor  as  lessee  are  barred 

by  their  non-claim,  and  the  lessor'shall  not  have  five  years  after  the  lease  for 

}rears  expired;  so,  if  a  copyholder  for  life,  or  in  fee,  be  ousted,  and  the  lord  dis^ 

Fearn.  Post  Works,   442;  1  I'rcM.  Con  v.  126;  1  Prost.  Abr.  394,  393,      With  respect  to 
the  effect  of  a  recovery,  it  may  be  Hiriiier  observed  that  t&e  recoverer,  generally  speakingi 

SiiiM  a  clear  and  ab'solate  fee  in  tbe  premiers  recovered.  But  where  the  person  by  whom 
e  estate  tail  was  created  had  ade  erminaUe  or  or  deieaoible  fee,  the  recovery  cannot  do 
atore  than  acquire  the  ownership  for  tho  whole  of  that  determinable  or  qualified  lee;  1  Preeti 
Conv.  141;  and  when  a  tenant  of  a  remote  estate  tait^suffeni  a  common  recovery;  in  which 
be  is  vouched  and  vouches  over,  the-effect  of  this  recovery  will  be  merely  to  bar  his  own  es- 
tate tail,  and  the  remainders  and  reversions  expectant  thereon,  3  Co.  6;  8  T.  R.  10.  and  all 
Isooditions  and  collateral  limitations  annexed  to  his  estate;  it  will  not  effect  prior  estates  tail. 
Off  any  other  prior  estates:  Smith  v.  Clifford,  1  T.  R.  738.  And  the  fee  acquired  by  such  re*- 
bovery  may  be  barred  by  a  recovery  afterwards  suffered*  by  tlie  tenant  of  a  prior  estate  tailf 
1  Prest  Abst.  394;  so  when  the  entail  is  of  a  subject  which  has  a  lifnited  duration,  as  a  rent 
charge  created  de  novo,  and  limited  for  an  estate  tail,  without  any  remainders  over,  tbe  rs« 
<S6very  of  tenant  in  tail  cannot  enlarge  the  estate  beyond  the  period  described  for  its  dura* 
tion;  1  Prestf  Conv<  1 40i  It  is  also  observable  tliat  the  estate  recovered  is  not  subject  te 
any  charges  but  to  those  of  the  recoverer.  Hence  it  is  prefifrable  in  some  eases  to  a  fine,  as 
a  noe  lets  in  the  incumbrances  of  the  ancestors,  as  well  as  those  of  tbe  eogaizors,  Watk. 
134;  on  the  other  hand,  a  fine  is  in  some  instances  preferable  to  a  recovery*  m  the  former 
Operates  as  an  estoppel  by  the  s:atu:e,  where  a  recovery  would  not  estop;  Pig.  Rec.  33.  t4,  . 
35;  2  Cra.  271;  Plowd.  515.  But  no  tenant  in  tail  can,  by  suffering  a  common  recoveryi 
bar  any  charges  which  are  an  incumbrance  on  his  own  Estate,  nor  any  estates  derived  oat  of 
bis  own  estate  tall.  On  che  contrary,  he  may  give  stability  to  these  eelates  sad  charges 
by  Bufferring  a  common  recovery;  uoodright  Vi  Mead;  3  Burr.  1703;  Stapleton  t.  Stapletoe 
1  Atk.  2i   1  Prest.  Conv.  142. 

*  A  fine  may  be  levied  of  every  species  of  real  property,  such  as  of  an  honor^  taaoorj 
tnessuage,  dovehonse,  garden,  orchard,  land^  meadow,  pasture,  wood,  mderwood,  and  also 
of  a  right  of  fishing,  chase,  free  warren,  fair,  tbllj  waifs,  estrays,  common,  Ac;  and  in  ge^ 
oeral,  it  may  be  laid  down  as  a  certaih  rule,  that  a  fine  nay  be  levied  of  every  tbios  wher^' 
^f  a  prsscipe  quod  reddat,  or  faciat  lies.  There  are  even  some  things  in  which  a  fine  mat 
be  levied,  although  a  praecipe  quod  reddat  cannot  be  brOucht  for  them  as  an  office,  for  which 
neither  a  prcBcipe  nor  an  usage  jies,  but  only  aauod  permittat;  a  fine  may  be  levied  of  an  un- 
divided part  of  a  manor,  messuage,  or  other  real  estate,  as  well  as  of  tbe  whole,  and  the  writ 
itiust  be  for  an  undivided  moiety,  third  or  fourth  part  of  a  manor^  messuage,  4bo.  But  if  an 
entire  thing,  as  a  manor  or  messuage  be  parted,  as  if  the  manor  of  Dale  be  divided  isto 
ti^  o  parts;  if  the  division  be  so  made,  that  the  manor  of  that  jpart  be  notexttnot,  and  a  fine 
is  levied  of  a  part  of  it,  ii  must  pass  by  I  ho  name  of  the  whole;  as  de  maneros  .de  D.  cma 
pertinentiip. 

t  Whether  it  be  a  chief  rent;  a  rent  charge,  or  any  other  rent  which  is  actually  in  esse, 
i  Or  of  tithes,  32  Hen.  6.  c.  7.  s.  7;  or  of  any  thing  that  lies  in  prender;  provided  it  cai* 
be  ascertained  with  sufficient  accuracy,  but  of  thmgs  uncertain,  such  as  common,  vritboal 
number,  a  fine  cannot  be  levied. 

VOL.  IX.  53 
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|«  631  ]  seised,  and  the  disseisor  levies  a  fine  with  proclaroatioDs,  and  five  years  pass, 
as  well  the  lord  as  the  copyholder  are  barred;  and  the  lord  in  such  case  shtU 
not  have  five  years  after  the  death  of  the  copyholder  for  life.  The  difference 
arises  from  the  words  of  the  two  savings  in  the  words  of  the  stat.  4  U.  7;  the 
first  saving  extends  to  those  who  have  present  right,  and  therefore  the  five  yean 
begin  to  run  from  the  time  the  fine  was  levied,  because  they  might  enter  or 
bring  their  action  immediately;  the  second  saving  extends  to  those,  who  at  the 
fime  of  the  fine  levied,  cannot  immediately  have  an  action,  or  make  an  entry, 
and  therefore  they  shall  have  five  years  after  their  action,  right,  title,  &c.  first 
accrues.  But  the  case  at  bar  is  not  the  case  of  a  fine  of  lands,  or  of  an  ad- 
vowson  appendant  to  a  manor,  but  of  an  advowson  of  a  vicarage  of  a  church 
in  gross  by  itself,  which  at  the  time  of  the  fine  levied,  appears  by  the  plead- 
ings to  be  in  the  possession  of  William  Powel  and  Waiter  Cecil,  for  a  then  (and 
present  still  subsisting)  long  term  of  years,  which  has  never  been  divested  or 
turned  to  a  right;  for  none  of  the  parties  to  the  fine,  at  the  time  of  the  levying 
thereof,  had  any  thing  in  this  advowsont  At  that  time  Philip  Cecil,  the  conu- 
sor in  the  fine,  had  never  presented  to  the  church,  nor  did  his  grantee  present 
till  twenty-five  years  afterwards,  ^and  the  «onusees  are  mere  strangers.  It 
was  insisted  for  the  defendant/that  an  estate  in  an  advowson  in  gross  could 
not  be  divested  or  turned  to  a  right,  and  that  if  it  could,  yet  no  fine  can  be  le- 
vied of  it.  So  no  entry  or  claim  could  be  ma^e  within  ^vo  years  after  the  fine 
levied,  for  the  church  was  full  at  the  time  of  the  fine,  and  continued  full  for 
above  twenty  years,  as  appears  upon  this  record.  To  which  2  Roll.  Abr.  352. 
pi.  10.  was  cited  in  answer,  to  show  that  a  fine  may  be  levied  of  an  advowson 
m  gross;  and  Plowd.  435.  a  claim  may  be  made  at  the  church.  It  is  certain 
that  a  fine  bars  nothing  that  is  not  divested  or  turned  to  a  right.  It  is  strange 
there  is  nothing  in  all  the  books  to  show  whether'  a  fine  with  proclamations, 
according  to  the  stat.  H.  7.  will  bar  a  right  to  an  advowson  in  gross;  but  whe- 
ther it  will  or  will  not,  we  have  now  no  occasion  to  determine  in  this  case;  for 
it  appears  most  clearly  that  the  parties  to  the  fine,  at  the  time  of  the  levying 
thereof,  had  nothing  in  the  advoVson;  and  therefore  upon  that  single  point  we 
are  all  of  opinion  that  the  plaintift'has  no  title,  and  judgment  must  be  for  the 
defendant.  « 

(C)  Op  personal  property.* 

ft 

HI.  WITH  REFERENCE  TO  THE  DESCRIPTION  OF  THE 

THINGS  OF  WHICH  IT  IS  LEVIED. 

t.  Waldron  v.  RuscARiT.  M.  T.  1670,  K.  B.  Vent.  170;  S.  C.  I  Mod.  78; 

2  Keb.  802,821,848. 
Upon  a  special  verdict  it  appeared  that  a  fine  had  been  levied  of  all  ibe 
cognizor's  land  in  A.,  and  that  he  had  land^  in  B. ;  that  a  tithingman  was  ap- 
[  6^^  J  pomted  in  B.,  but  that  the  constables  of  A.  exercised  their  authorttv,  not  only 
ITa  fine  be  '^  4..  but  also  in  B. 

lsD?f  on  A.  ^'^  ^°^*  ^^^^  ^"®  parish  might  contain  three  vills.  The  parislrof  A.  may 
and  the  par  ^^^^tain  the  vills  of  A.,  JB.,  and  C.,  that  is  where  there  were  distinct  constables 
t]r  has  alM  in  every  one  of  them.  But  if  the  constable  of  A.  ran  through  the  whole,  then 
Jamil  in  B.  was  the  whole  but  one  vill  in  law,  or  where  there  was  a  tithingman,  it  might 
yet  if  the    y^^  ^  y^j.  \y^f^  if  the  constable  ran  through  the  tithing,  then  it  was  all  one  vill. 

of ?!!■  alio  ^®  K"®'^  ^*!®''®  ^^^^-  ^^  ^^^^'-  ^"•y®^*'  had  been  enjoyed  by  a  fine  levied  of 

eoni'tableof '^'^^  in  the  vill  of  A.  in  which  were  five  several  hamlets,  in  which  were  tithings; 

B^aJithe    but  the  constable  of  A  ran  through  them  all,  and  upon  that  it  was  held  good 

for  all.     There  was  a  case  of  a  constable  of  Blandford  Forum,  wherein  it  was 

*  A  fine  cannot  be  levied  of  a  mere  persona)  inberitrvncet  or  of  chattels  personal;  hence 
a  fine  levied  of  an  annuity  to  a  man  and  bis  heirs  is  of  no  avail;  but  a  fine  may  be,  and 
Qsually  IB,  of  New  River  shares,  by  the  description  of  so  much  land  covered  with  water; 
and  wherever  a  fine  is  necessary  to  be  levied  of  such  shares,  as  the  New  River  runs  tbroogh 
three  counties  (Hertford,  Middlesex,  and  London),  there  must  be  three  several  0nes,  one 
being  necessary  for  each  connty;  see  2  P.  Wms.  127.  So,  (hough  in  equity,  where  mo- 
ney iecovenonted,  or  directed  to  be  laid  out  in  the  purchase  of  land,  such  money  it  cor 
sidered  as  land;  butvtill  a  fine  cannot  be  levied  of  it  until  it  is  actually  invested  in  land. 
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held,  that  if  he  had  a  concurrent  jurisdiction  with  all  the  rest  of  the  eonstables,  lands  sIiaII 
the  fine  would  have  passed  the  lands  in  all.  In  some  places  they  had  tithing- P*"*  ^^'hi 
men  and  no  constables.  fJ'*'J  *••• 

2.  Anon.  T.  T.  1670.  K.  B  Vent.  143.  cSMifilTu*' 

A  fine  was  levied  of  lands  in  Blandford  Forum.     Resolved,  that  this  should  the  uine 
not  pass  lands  in  a  hamlet  of  that  town,   there   being   constables  distinct  inviil.* 
Slandford's  Forum  from  others  that  were  in  the  hamlet,  so  that  they  were  as    [  623  ] 
t%vo  vills.     But  if  a  fine  be  levied  of  lands  in  a  parish,  it  shall  extend  to  all  the  ^"^  '^^^^^ 

vUls  within  the  parish.  J'^«'  !!" 

"^ bai  a  an 

IV.    WITH  REFERENCE   TO  THeTa^RTIES  BY  WHOM  ITweTthrr^* 

MAY  OR  MAY  NOT  BE  LEVIED.  land  in  that 

IsL   With  respect  to  the  person.  vill  will 

(A)  General  rule.*]*  P^****  • 

*  In  describing  the  things  to  be  passed  by  a  fine  or  recovery,  particalar  attention  sbonld 
be  directed  to  their  names,  quantities,  a odjiita aliens.  With  respect  to  the  names,  the  rale 
is,  that  the  nature  and  qaality  of  the  things  oaght  to  be  expressed  by  their  legal  descriptions, 
in  regular  order,  beginning  with  those  of  the  highest  nature,  and  descending  to  the  lowest: 
thaii  placing  canities  before  manors,  manors  before 'messuages,  messaagea  before  lands,  fcc.; 
things  general  before  things  special — as  land  before  meadow,  pasture,  &e.,  and  entire  thingi 
before  parta.  As  to  the  quantities,  it  may  be  observed  that,  though  great  caution  should  be 
used  to  insert  enough  to  include  every  thing  that  is  intended  to  be  passed,  yet  care  shonld 
also  be  taken  not  to  insert  much  more  than  sufficient,  as  the  excess  will  increase  the  King's 
fine.  And  though  the  surplus  may,'  in  some  cases,  be  avoided  by  proving  the  rent  Taloe, 
or  purchase- money,  yet  the  adducing  of  sneh  proof,  particularly  in  county  cases,  is  oAett 
attended  with  trouble  and  delajp,  as  well  ns  expence.  Indeed,  if  the  rent,  value,  or  por- 
chase-money,  be  not  very  low,,  to  prove  the  amount  would  increase,  instead  of  diminish- 
ing, the  King's  fine.  Therefore,  where  the  saving  of  expence  is  an  object,  no  more  par- 
eels  should  be  in:$erted  than  are  absolutely  necessary.  In  order  to  avoid  the  omission  ctf 
amy  necessary  parcels  on  the  one  hand,  br  the  insertion  of  uanecesMry  ones  on  the  othei:^ 
H  will  be  found  the  best  plan  to  consult  the  Cursitor  as  to  the  reqaisite  description,  whea 
the  instructions  for  the  writ  are  taken  to  him.  In  regard  to  the  situations,  il  may  be  ob» 
aerved,  that  properly  the  parcels  should  be  described  as  lying  witiiin,  Huiton*8  Rep.  106. 
or  in  a  place  known  out  of  4  town,  (tiihings,  towns,  or  vills,  are  of  tho  same  sign ificatioD» 
1  Blac  Com.  Tntrod.  s.4:  and  where  there  is  constable  there  is  a  township.  Rex  v.  Sir 
W.  Horton  and  another)  hamlet,  1  T.  K.  376.  or  parish,  as  in  a  liberty,  2  Mod.  Rep.  47; 
thouffh  they  have  been  held  to  pass  where  the  place  was  not  known,  Cro.  Car.  206.  276; 
aad  It  seems,  a  manor,  Touchstone,  c.  2;  and  even  a  close,  Cro.  Jac  676,  may  pass  by  ita 
known  name  only.  When  a  place  is  described  generally  as  A.,  it  is  intended  not  to  be  a 
parikrh,  Init  a  vill,  that  is,  if  nothing  in  the  case  appear  to  the  contrary;  for  where  the  par- 
cels were  described  in  the  deed  to  be  io  the  parish  of  A.,  and  in  the  recovery  as  in  A.,  al» 
though  they  were  in  fact  not  in  the  vill  of  A.,  but  in  the  parish  of  A.,  the  Court  held  that 
they  passed  by  the  recovery,  as  it  appeared  by  the  deed  chat  the  parties  intended  thej 
afaould;  1  Mod.  Rep.  250.  2  id.  283.  If  the  parcels  are  described  as  lying  in  a  particular 
vill,  such  of  them  as  may  be  in  another  distinct  vill,  although  in  the  same  pariah,  will  not 
pass,  Cro.  Jac.  120.  unless  the  constable  of  the  hamlet  named  is  the  superior  or  mother 
vill,  and  the  parcels  named  in  the  other  vill  will  paso;  but  there  being  a  lithiog-man  will 
not  be  sufficient  to  prove  that  it  is  a  distinct  vill,  for  be  is  not  the  same  officer  as  a  constable; 
Waldron  v.  Ruscaat.  If  tho  parcels  are  described  to  be  lying  within  a  liberty,  as  in  the 
liberty  of  A.,  all  of  them,  in  any  of  the  vills  within  the  liberty,  will  pass.  Lower  v.  Hor- 
ner;  and  if  they  arc  described  to  be  lying  within  a  parish,  as  in  the  parish  of  A.,  that  de- 
scription will  extend  to  all  the  vills  in  (he  parish,  1  Vent.  143.  and  will  include  whatever 
is  in  any  of  them,  as  all  that  is  within  the  parish  will  then  pass;.  Cro.  Jac.  120.  Howev- 
er, to  embrace  every  part  of  the  parcels  with  the  greater  jcertainty,  where  there  is  any 
doubt  about  the  situation,  it  is  usual  to  name  the  vills  and  the  parishes  too:  thus,  in  A.,  D., 
C,  D.,  &c.,  and  in  the  parishes  of  G.,  H.,  I.  and  J.  And  notwithstanding  the  description 
may  thus  embrace  more  than  the  parlies  intended  to  pastf,  yet  the  fine  or  recovery  will  not 
operate  beyond  their  intention;  Pophaiirs  Rep.  104.  In  describing  the  parcels  in  either  a 
fine  or  recovery,  it  should  be  observed  too,  that  they  are  described  particularly  only  tha 
first  time  they  occur,  and  afterwards  generally;  see  Hand   on  Fines,  60. 

In  a  prior  vol.  (i.  p.  163.)  we  have  seen  that  when  the  word  acre,  by  the  consent  of  tha 
parties,  is  inserted  as  a  fine;  ii  is  taken  according  to  the  customary  and  usual  measure  of 
the  county,  and  not  according  to  the  stat.;  see  Brayn*s  case,  6  Rep..  67.  a*  Where  a  ten- 
ant in  levying  a  fine  inserts  more  parcels  of  land  than  actually  belong  to  him,  a  Court  of 
Equity  will  restrain  the  oparation  of  the  fine  to  such  lands  as  really  belong  to  the  parties; 
2  Atk.  241;  1  Ves.  jun.  138. 

1  Fines  being  considered  as  common  assurances  or  conveyances,  of  real  property,  all 
persons  whom  the  law  enables  by  other  methods  to  dispose  of  their  property,  and  who  ar« 
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Elliott's  case.  1664.  C.  P.  Carter's  Rep.  63. 

Bridgham,  C.  J.     A  woman  born  deaf  and  dumb  comes  before  me  to  levy  a 

Pefs^Bs      fine.     She  and  her  sisters  have  a  hoqse  and  land.     An  uncle  had  maintained 

^0n  deaf   j^^f ^  |^„^  )^q  jg  ^q  \y^y  ||^e  bouse  and  land  of  theip,  and  agreed  to  maintain  her 

•J**  I"™"   if  she  would  pass  her  land  for  security;  and  her  sisters   say  she  understands 

fioe^  *^^    ^^®  meaning  of  »U  this.     I  demanded  what  sign  she  wopld  make  fpr  passing 

away  her  land,  and  it  was  interpreted  to  me,  she  put  her  hands  that   way  the 

land  laid,  and  then  spread Ithem  out.  It  being  for  her  own  good,  1  thought  fit  to 

communicate  it  to  you.     (t  was  one  Hilfs  case;  Hill  was  born  deaf  and  dumb, 

and  was  brought  before  Warburton,  J.  to  levy  a  fine,  but  he  would  do  nothing 

till  he  had  acquainted  his  brother  judges,  he  then  examipe^  fiimi  a1i|i,  findiDj^ 

\im  intelligent;  ho  took  thd  fine. 

(B)  Aliens.* 
(C)  Corporation  s.f 
(D  1)  Idiots  and  Lunatics.}* 
Leister  v.  Leister.  T.  T.  1779.  C.  P.  Barnes,  218. 
I  624  1        I'l^is  vets  A  complaint  by  Thomas  Oust  J^ supported  by  many  affidaTits,  set- 
Ob  a  m    ttnff  forth  that  Johanna  Leister,  one  of  the  cQgnizors,  in  a  fine  lately  levied, 
gMtioB  that  had  for  some  years  past  beeii  disorclered  in  her  senses,  and  was  so  at  the  time 
^^?ii*j^®'  when  the  said  .fine  was  levied.     The  court  thereupon  made  a  rule  to  show 
•d  iiThcr'  cause  why  the  fine  should  not  be  vacated,  and  for  John  Hancock,  one  of  the 
stiiMf  the  eommissionors  (who,  with  |wo. others,  took  the  fine  by   dedimiis  poieslaUm)  to 
CoBit  will  answer  the  matters  in  the  affidavits.     Upon  an  enlargement  of  the  fple,  tl|^ 
gffBBt  a  raU  court  recommended  it  to  them  to  produce  tlie  said  Johanna  Leister,  who  re- 
to  ibow      sided  in  Yorkshire,  and  accordingly  she  was  brougdt  into  court;  and  being exr 
SSffiLr      *w*»ned  by  the  Lord  Chief  Justice,  appeared  to  be  a  person  of  good  capacity, 
phoBU  BoC  ^^^  ^^^  ^^^1  '^  understand  the  intent  of  a-fine,  and  tho  deed  declaring  the 
V^  vBcaUd.  uses  thereof,  which  was  in  favour  of  her  husband,  with  whom  she  had  lived 
manjr  years,  and  upon  w|iom  she  was  desirous  to  settle  her  estate,  and  preTeul 
its  descending  to  the  said  Thomas  Cust,  her  nephew  and  heir  at  law.     The 
court  discharged  the  rule  with  costs  of  the  application,  and  the  expenses  of  the 
i^  Johanna's  journey  to  Westminster,  to  be  paid  by  Oust. 

(D  2)  Infants.^ 

af  fbll  vge  and  competent  anderatanding,  have  in  general  power  to  pasa  their  esCatm  ^jp 
tfaoM  aasaraneea;  ao  that  onj  peraon,  male,  or  female,  body  sole  or  corporat9,  tlpat  if  ca- 
pable of  gianting  by  deed*  may  levy  a  fine;  and  any  pert^on  capable  of  taking  by  p**^! 
or  who  may  be  a  grantee  by  deed,  may  take  by  a  fine,  see  Caft^,  54;  and  5  Craisey  114. 
who  citea  Griffin  v.  James,  Barnes,  19;  Keys  v.  Boll,  id.  23. 

*  A  fine  by  an  alien  will  be  good  as  against  all  persons  except  the  King,  aad  agaiasl 
hin  till  office  found;  Co.  Read,  17;  6  Crnise,  127;  13  Vin.  Ab.  228. 

t  A  fine  may  be  leyied  for  a  sole,  Co.  Read.  7,  8;  but  not  for  a  corporatioa  aggregata 
id.;  the  atat.  de  tnado  levandi  fines  requires  that  the  parties  to  a  fine  should  appear  par* 
ponalty  before  the  judges,  id.;  though,  according  to  1  Leon.  184.  cprporatioof  of  |haUtt(ir 
deseriptioD  may  effect  this  species  of  conveyance  by  attorney. 

t  The  statute  de  modo  levandifinee  expressly  forbids  an  on  compos  to  Imi  allowad  ta 
loTjr  a  fine;  yet,  if  the  judges  or  commissioners  suffer  such  a  person  to  levy  k  fiaa*  it  eay|'* 
net  be  afterwards  refersed  by  an  averment  that  the  cognizor  laboured  under  disabiiitieS| 
bat  will  be  as  binding  and  efiectnal  as  if  he  had  been  of  sound  mind,  thej&4g<noot  and  re- 
aord  of  the  court  being  the  highest  legal  evidence  of  his  capacity;  1  Collinson,  490;  IS 
Co.  125.  It  is  immateiial  whether  the  fine  is  obtained  from  an  idiot,  or  from  a  peraoa  mj/^ 
dar  temporary  deprivation  of  intellect;  the  law  is  the  same  with  regard  to  those  who  hava 
lost  their  understanding,  as  to  natural  idiots  who  ne/er  had  any;  4  Co.  124;  1  Prest.CoaT. 
968;  4  Rep.  124;  12  id.  l24;  2  Rep.  58.  a;  10  Rep.  42;  Hob.  224;  Winch.  106. 

§  Infanta  ought  not  to  be  permitted  to  levy  a  fine  (with  the  exception  of  an  iofiiBt  mhd 
is  a  trustee  within  the  provisions  of  the  7  Ann,  c.  19;  see  S  Atk.  479.);  but,  having  leried 
a  fine,  it  will  be  good,  12  Co.  183;  with  the  saving  that  an  infant  may,  daring  bia  aiiaor- 
ity,  reverse  a  fine  levied  by  him  while  on  infant;  eupra^  17  Ass.  17;  2  Roll.  Abr.  Il(;  11 
Co.  122.  The  trial  of  infancy  most  be  by  inspection  of  the  judges  of  the  eoart  in  whic£ 
the  fine  is  levied;  bat  the  Court  will  receive  evidence,  by  examinatipn  of  witaeasas*  aa  tha 

fodfather  and  godmother,  Bro.  Ab.  Error.pl.  60;  church  books,  &e.,  2  Rpll.  Ab.  57t;  Aaaa 
fongate*s  case,  12  Co.  122;  may  be  used  to  assist  their  judgmen*.  And  if  the  inspaetiaa 
take  plaoe  during  the  minority,  the  reversal  founded  on  that  inspeotioa  mar  be  aabaofaaat 
to  the  period  of  majority,  Co.  Lilt.  181;  audit  may  be  at  the  inatanee  of  the  party  hiBMsIf 
or  bia  hsir;  and  by  the  heir,  notwithstanding  the  conitsor  dies  during  miaoritj.    To 
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1.   Barrow  t.  Parrot.  E.  T.  1675.  C.  P.  1  Mod,  246;  S.  C.  2  Vent.  30.     If  •■  mfiwt 

P.  had  married  J.  B,,  an  heiress      H.  P.,  his  father,  an  ignorant  carpen- |***«Y  ■*■*• 
ter,  by  virtue  of  a  dcdimus  poUstalemy  took  the  conusance  of  a  fine  of  J.  ^-jkf   flJe 
being  under  age.     Upon  examination,  it  appeared  that  H.  P.  did  examine  the  when  mub 
woman  whether  she  was  willing  to  lev^  the  fine,  and  asked  the   husband  and  ined  b? 
her  whether  she  was  of  age  or  not.     Both    answered  that  she  was;  and  the  commuMoa 
court  all  agreed  that  there  was  no  way  to  set  the  fine  aside.  ere  under 

a  dedimu   potestalem,  the  fine  cannot  be  set  aside,  altho'   there  is  strong  groond   for  ^^^''"^''''l^ 
that  examination  was  coliasive.  r     ak  t 

*2.  Hutchinson's  case.  H.  T.  1680.  C,  P.  3  Lev.  36.  L  ^^  J 

H.  and  his  wife,  the  latter  an  infant  of  16  years  old,  levied  a  fine  of  her  ^  ^"^  "^^ 
land,  and  paid  the  King's  silver,  and  the  fine  was  complete   and  exemplified.  ^^  JBgpM 
Upon  complaint  by  the  remainder-man  in  ice  next  after  the  estate  tail  of  the  tion*  whilst 
wife-,  the  husband  and  wife  were  brought  into  court  by  rule,   and  examined;  the  party  m 
whereby  the  lev^^ing  of  the  fine  and  the  infancy  appeared,  and  the  father  and  >  nuaer, 
mother  of  the  infant  came  into  court,  and  prayed  the  fine  might  stand.     But*^"*  "^f*' 
the  court  caused  the  exen^pjification  to  be  brought  into  court,  and  delivered  ,^^,  y^^^ 
up,  and  ordered  the  reversioner  to  prosecute  an  information   against  the  com*  j^fiij, 
missioners,  who  took  the  conusance  of  the  fine, 

3.  Sherlock's  case,  T.  T.  1655.  K.  B.  Styles,  456. 

^  widow,  an  infant,  had  broi:^ht  a  writ  of  error  to  reverse  a  fine  levied  byAn4aM« 
her  of  her  lands  whilst  she  was  covert,  and  moved  that  she  might  have  a  guar- vita  nav  b* 
dian  assigned  her  to  prosecute^for  her,  and  that  she  mi^ht  bp  inspected  by  the  '*?'^*jLj 
court,  and  that  the  inspection  might  be  recorde<J.     Affidavit  made  by  one  in  *J^  '**^ 
jcourt,  that  he  knew  the  infant  who  was  there  present,  and  the  time  of  her  birth  ^\^y^  ^^  '^ 
and  baptising,  and  swore  the  tim'cs   precisely.     The   church  book   was  alaofapej: 
ptroduced  in  court,  and  proved  by  oath,  wherein  the  time  of  her  baptising  was 
entered,  and  that  she  was  the  same  person.     Upon  which  she  had,  by  her  own 
election,  an  attorney  of  this  court  assigned  for  her  guardian;  and  the  affida- 
vitB  were  ordered  by  the  court  to  be  recorded  and  the  inspection  [tq  |)e  enter- 
ied;  and  a  $eire  facias  awarded  against  the  heir, 

4,  Cousin's  case.  E.  T.  1667.  K.  B.  Vent.  69. 

On  error  to  reverse  a  fine  for  infancy,  a  motion  was  made,  that  the  partj  be-And  whidi 
ing  in  court  might  be  inspected,  and  the  infancy  recorded.     A  copy  of  the  "'•-"^^J"*  ^ 

to  the  infant  the  benefit  of  his  nonage,  the  insppction  may  be  recorded  before  the  Sae  js 
engrosned;  Moore»  173.  In  case  an  infant  becomes  adalt,  or  j;|ies  before  inspection,  toe 
heir  is  without  rernedy;  2  R.  Abr.  16;  12  Co..  122. 

By  the  slat.  7  Anne,  c.  19.  it  is  enacted,  that  it  shall  and  may  be  lawful  to  and  for  any, 
;Bnder  the  age  of  21  years,  by  the  direction  of  the  Court  of  Chancery  or  Eicheqner,  oa 
ibe  petition  of  the  persons  for  whogi  p.och  infants  shall  be  seised  or  possessed  in  tnist,  to 
convey  and  ashore  any  sach  lands,  tenemeots  or  hereditaments,  in  such  manner  as  the  said 
Court  shall  direct.  Upon  a  petition  in  Chancery,  3  Atk^  479;  praying  that  an  infant,  the 
heir  of  a  mortgagee  in  fee,  who  was  likewise  a  feme  covert,  might  convey  by  fine  under 
this  statute,  the  Master  reporting  it  necessary;  Lord  Hardwicke  said,  this  qneetion  came 
before  him  soon  after  he  had  the  seois,  and  that  he  consulted  with  Lord  Chief  Baton  Co- 
myns,  who  thought  that  the  Court  might  order  an  infant,  who  was  a  feme  covert,  to  levy  a 
fine;  for  the  act  was  general,  that  all  persons  under  age  should  c,onvey  and  assure;  and  that* 
as  a  feme  covert  of  full  age  could  not  assure  but  by  fine,  the  Court  might  direct  an  infant 
to  convey  in  the  same  manner,  and  an  oider  was  made  accordingly. 

By  ihe  statute  4  G.  8.  c.  16.  it  is  enncted,  that  it  shall  and  may  be  lawful  for  any  in- 
laats,  having  estates  in  lands,  tenements,  pr  hereditaments  within  the  Dntehy  of  Lancaster, 
or  the  counties  palatine  uf  Chester,  Lancaster,  and  Durham,  or  in  the  princ>pelity  of 
Wales,  by  the  direction  of  the  Court  of  the  Duchy  Chamber  of  Lincaster,  of  the  Conrt 
of  Rxchequer  in  the  county  p.)laline  of  Chester,  or  of  the  Court  of  Chancery  of  the  conn* 
ty  palatine  of  Lancaster,  or  tbo  Court  of  Chancery  of  the  county  palatine  of  Darhani» 
and  of  the  several. Courts  of  the  Great  Sessions  of  Wales  respectively,  to  convey  and  af- 
■nre  any  such  lands,  tenements,  or  hereditaments,  in  such  manner  as  the  said  several  Coarta 
■hall  direct, 

*  This  mode  of  trial  is  adopted,  because  all  judicial  acts  shall  be  intended  to  have  been 
rightly  done,  until  the  contrary  appears;  it  is,  therefore,  fitter  th«it  tKe  propriety  of  tacli  ' 
an  act  should  be  tried  by  the  court  than  by  ^jury.  In  cases  of  this  kind,  a  writ  issuee  to 
the  ■herifT,  commanding  him  to  constrain  the  party  to  appear,  that  it  may  be  ascertained  by 
the  impection  of  bit  person,  whether  he  be  of  full  age  or  not.  Ut  per  aspecium  eurp^ 
ri$  9Ui  const  are  poterit  juttieiairiis  noetrUt  $i  prmdittuM  A,  $it  plena  (statUt  neent^ 
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tiie  infant  gtster  book  was  read  and  sworn  to,  and  several  affidavits  of  her  age  produced. 
«oni«t«f         p^y  (^^^y      Ys^y  jIjp  inspcrtion  be  now  recorded,  the  issue  of  her  infancy  may 

r  6*>6  1  Retried  at  any  time  horeaftpr.  thonghshe  comes  of  a^e. 
Andtopri  ^-   Griffith'3ca8E.  H.T.  1690  C.  P.  12  Mod.  444. 

vent  inJM  An  infant  acknowledged  a  fine«  and  the  coj;nizee  omitted  to  get  it  engrosS' 
tice,  the  ed  until  the  infant  attained  his  full  n^p,  in  order  to  prevent  him  from  hrioging 
Court  will  a  writ  of  error.  The  court,  upon  a  view  of  the  cojinizance  produced  by  the 
order  an  in  infant,  and  upon  his  prayer  to  be  in«pected,  and  to  have  his  nonage  recorded, 
anSTihe'non '"'P®^^®^  ^''"»  **^^  recorded  his  infancy,  in  order  to  give  him  the  benefit  of  bis 
iM  to  bo  ro  ^^^  of  error,  which  he  must  otherwise  have  lost,  as  his  nonage  determined  be- 
foeorded      fore  the  next  term. 

boforo  the                                               (E)  The  king  and  queen.* 
^^^                                                     (F)  Married  WOMEN.+ 
huMb^ren                   *•  MoREAu's  Case.   E.  T.  1778.  C.  P.  2  BI.  Rep.  1205. 
mrwwi.  This  was  a  motion  that  Ann  Moreau,  wife  of  Moreau,  might  levy  a 

I  6^7  1  fioo  without  the  consent  of  her  husband.  It  appeared  that  the  lands  had  been 
A  fine  may  sold  by  the  husband,  who  covenanted  that  he  and  his  wife,  when  of  age,  should 
bo  acknow  levy  a  fine.  When  the  wife  came  of  age  she  refused  to  join  in  it;  but  it  was 
lodged  do  levied  by  the  husband  alone,  who  went  abroad.  Afterwards  the  wife  consent- 
bTo  1^  ®^  ^^  '^^^  '^'  ^"^  ^^^  husband  was  absent.  It  was  said  that  it  had  been  usual 
ooveittwitk  ''^  ^"^^  cases  for  the  Cursitor  to  make  out  a  pnecipe  to  the  wife,  as  ^feme  sole; 
oBt  herboi  but  no  example  was  produced  in  support  of  the  motion.  The  Court  refused  to 
make  a  rule  to  authenticate  such  a  fine;  but  it  was  afterwards  acknowledged 
dt  bene  es$e^  before  the  Lord  Chief  Justice,  then  in  court. 

^  Hit  Bfajenly  cannot  levy  a  fine,  hecoone  no  writ  of  covenant  can  be  broogbt  againaC 
him.  Bnt  when  he  U  eonoaee  in  a  fine,  he  may  render  the  lands,  and  thns  iodirecfly  ae- 
complisb  theaamo  ohjecta;  7  Co.  32;  Cro.  Car.  96;  1  Prest.  Conv.  267;  Dog.  Oris.  Jnr. 
9fi;  Mad.  Form.  N.  894:  7  Rep.  S2.  A  Q,aeftn  Regnant  cannot  convey  by  fine,  but  a 
qneen  coneort  may;  forahe  baa  in  erery  inatsnce  the  particolMr  privilege  of  sning  and  being 
SQed  alone,  and  is  coniiderod  in  all  legal  proceedings  ai  a  feme  sole,  and  not  as  a  femeeov<* 
•ft;  1  Inst.  S.  a.,  188.  a.;  4  Rep.  23.  b. 

t  A  feme  covert  alone,  without  the  concurrence  of  her  husband,  cnnnot  levy  a  fine,  and 
the  Stat,  do  mndo  levimHi  finofl'directs  that,  if  a  feme  covort  ho  one  of  the  parties  to  a  fine, 
abe  ou&ht  first  to  be  examined  by  four  of  the  jn5iticef>;  and  if  she  refuse  her  assent  to  the  fine, 
it  abouTd  not  be  levied.  This  examination  nhould  be. in  secret  and  apart  from  her  hosbaiid, 
pursuant  to  the  statute,  in  order  that  the  judges  or  commiss'mners  may  inform  tbemselves 
whether  she  joins  in  the  fine  of  her  own  free  will,  or  is  compelled  to  it  by  the  threats  or  men- 
aces of  her  husband.  Every  thini^  contained  in  the  writ  should  be  distinctly  named  to  Ker, 
and  she  ouvht  *o  he  informed  of  the  consequences  of  her  assenting  to  the  fine.  But  although 
the  statute  de  modo  levar.di  fines  thu*;  positively  directs  the  private  examination  of  a  married 
woman,  yet  if  she  is  allowed  to  acknowledge  a  fine,  without  being  examined,  it  will  bind  both 
her  and  her  heirs  for  ever,  there  being  no  modo  of  reversing  such  a  fine;  because  it  cannot 
afterwiirdsbo  averred  that  the  married  wom:m  was  not  examined,  the  contrary  bemg  record- 
ed. The  private  examination  of  n  married  womnn  is,  ho.vevcr,  not  directed  in  all  cases;  as 
that  circumstance  was  prescribed  by  the  legislature  only  to  prevent  married  women  from  milk- 
ing an  impnident  disposition  of  their  property,  at  the  instance  of  their  husbands;  so  that 
where  a  husband  and  wife  acquire  any  mteresi  by  a  fine,  and  depart  with  nothing,  the  wife 
need  not  be  examined,  becnuse,  in  that  case,  she  cannot  possibly  be  prejudiced.  It  may, 
therefore,  be  laid  down,  that  a  married  woman  need  only  be  privately  examined  wbare  she 
joins  in  granting  some  estate,  or  departing  with  some  interest. 

Although  a  married  woman  ought  not  to  be  allowed  to  levy  a  fine,  unless  her  husband  joins 
as  a  party;  yet,  we  have  seen,  if  she  lovy  a  fine  as  if  she  were  a  feme  fiole,  in  other  words, 
withont  disclosing  by  the  record  that  she  is  under  coverture,  this  fine  will  be  good  against 
h«r  and  ber  heirs,  Co.  Litt.  46.  a;  2  Roll.  Ahr.  2  J;  Perk.  s.  20;  Shop.  T.  7,  unless  it  diall 
be  avoided  by  her  husband.  He  may  avoid  it  during  coverture.  When  avoided  by  him  da- 
ring coverture,  the  fine  will  bo  also  avoided  against  the  wife  and  her  heirs,  Co.  Litt.  46;  a; 
and  it  is  said^  a  husband  entitled  to  be  tenant  by  the  courtesy  may,  pro  interesse  suo,  avoid 
a  fine,  even  after  tlie  death  of  his  wife.  And  when  it  appears  by  the  record  that  a  fine  is  le- 
vied by  a  married  woman i  for  example,  by  A  ,  the  wife  of  B.  without  the  concurrence  of 
her  husband,  tliis  fine  will  be  voidable  for  error  apparent  on  the  record.  It  may  be  avoided 
accordingly  even  by  the  wife  or  her  heirs.  Under  these  circumstances  her  fine  is  aaid  to  be 
merely  void:  SiderF.  122.  And  if  a  fine  executory  shall  be  levied  by  a  woman  as  a  fema 
0ole«  and  execution  be  sued  against  husband  and  wife,  and  she  be  received  for  his  default, 
she  may  defeat  the  fine  by  showing  the  coverture.  Jt  is  suid  this  is  for  the  benefit  of  her  busi 
band;  7  Co.  Litt.  353;  Co,  Reading.  Marriage  by  a  woman  after  she  has  acknowledged  a  fine 
will  npl  avoid  the  fine.     It  may  be  made  out  in  her  nvne  as  a  feine  sole;  Shop.  T,  1 8.     Aq4 
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2.  Stead  v,  Izard.  T.  T.  1805.  C.  P.  1  N.  R.  313.  [  628  ] 

The  estate  of  a  married  woman  having  been  regularly  sold,  the  conveyances  So,  a  fine 
duly  executed  by  the  husband  and  wife,  and  the  purchase  money  paid,  the  bus-  ^f®""  ■  "■•' 
band  becomes  insane.     Upon  nn  application  to  all  »w  the  wife  to  acknowledge  "•*"•'•■*•■ 
the  fine  without  her  husband,  the  Court  said  they  should  make  noorder  on  the^H^^^  ,^ 
subject;  but  that  it  appeared  to  them  there  was  no  objecttun  to  the  ackaow- piM,  wbtre 
ledgment  of  the  fine  bein^  taken.  the  has 

band  and  wifo  bad  convened,  and  ihe  pnrchass  money  waf  paid,  and  lbs  haaband  ar.srwarda  bs 
camo  non  compos  meniia. 

5.  Ex-PARTE  Abney.  M  T.  1807.  C.  p.  1  Taunt.  37.  B«ttb« 

This  was  an  application  that  E.  A.  a  feme  covert,  might  be  permitted  to9®"'*'*T* 
pass  a  fine  as  a  feme  sole,  the  husband  having  become  bankrupt  and  abscond- ^^  ^^ 
ed  from  his  creditors.  f^^^  i^  pn^, 

Mansfield,  C.  J  ,  said,  we  can  here  make  no  order  to  sanction  or  add  va- a  fine lovisil 
lidity  to.the  fine.     If  you  mention  that  she  is  a  married  woman,  it  is  bad  by  a  mar 
on  the  face  of  it;  act  as  you  shall  be  advised;  the  Court  has  nothinj^  to  do  with  r"***/**^" 
the  matter.     Mr.  J.  Heath  afterwards  gave  his  allocatur  to  the  fine.     See  I  i°J]Ij^  *f 
Prest.  Conv.  254.  •  her  has 

(G)  Outlaws  and  persons  attainted.*.  band,  wbe 

(H)  Persons  under  duress."!*  bad  be 

2d.    WUk  respect  lo  ihe  estate.  J**"!!" 

(A)  Persons  having  no  estate. J  baakrapt. 

(B)  Copyholders.^ 
(C)  Coparceners,  joint  tenants,  and  tenants  in  common. || 
(D)  Tenants  for  tears  and  at  wiLL.(a) 
(E)  Tenants  for  uncertain  interests.(6) 
a  fine  levied  by  n  husband  and  wife  will  remain  in  force,  notwithstanding  the  marriage  be- 
tween  tiiem  should  be  dissolved  by  a  divorce;  2  Roll.  .Ahr.  20. 

*  Persons  outlawed  or  attainted  ia  personal  actions,  may  alien  by  fine;  or  persons  at- 
taioied  of  treason  or  felony,  may  levy  fines  to  bind  themselves  and  their  heirs,  but  not  the 
King  or  lord. 

t  Durogs  of  imprisonment  is  no  answer  to  the  operation  of  a  fine. 

X  No  person  cnn  lovy  a  fine  of  lands  that  will  nffcct  strangerN,  unless  he  hns  an  estate  of 
freehold,  either  by  right  or  by  wroni;,  in  «uch  land:};  for  otherwise  it  might  be  in  the  power  of 
any  two  strangers  to  deprive  a  third  person  of  his  esttate  by  levying  a  fine  of  it;  so  that  in 
every  case  where  a  fine  is  levied,  nnd  none  of  the  parties  to  it  have  any  estate  of  freehold  in 
the  lands  whereof  the  fine  is  levied,  it  will  only  bind  the  parties  themselves  and  their  heirs, 
and  nay  at  any  lime  be  set  aside  by'nny  other  person. 

A  fine  levied  under  a  possession  obtained  by  frniid,  though  good  at  law,  has,  in  a  Court  of 
Equity,  been  restrained  from  accomplibhinv  its  object. 

§  Altliough  a  fine  levied  of  copyhold  lands  is  void,  the  freehold  being  in  the  lord;  Co.  Cop. 
p.  55.  ante,  vol.  vi.  p.  2*24.  et  seq.;  yet  a  copyholder  may,  by  means  of  a  fine,  acquire  the 
fee  by  fine  and  non-claim.  For  this  purpose,  a  fcoffinen'  should  be  made  to  gain  tho  free- 
hold, and  the  fine  bo  levied  at  a  subsequent  period;  Co.  Cop.  s.  55;  Poyder's  case,  9  Co. 
104;  and  as  of  a  term  subsequent  to,  and  not  preceding  the  feoffment,  and  so  that  it  may  ap- 
pear  from  the  record  i\r.\X  tho  fine  was  preceded,  in  date  (measured  by  the  return  of  the  writ), 
by  tlie  date  of  the  feofimpnt.  When  a  fine  is  preceded  by  a  feoffment,  the  fine  will  be  free 
from  the  objections  that  partes  finis  nihil  habuertmt.  The  estate  of  freehold  is  acquired  by 
the  forcible  operation  of  the  livery  of  seisin;   1  Prest.  Conv.  5i60. 

II  These  persons  may  levy  fines  of  their  respective  shares;  nnd  if  there  be  two  joint  te- 
nants m  fee,  and  one  of  them  levies  u  fino  of  the  whole,  this  will  not  amount  to  an  ouster  of 
his  companion,  but  will  operate  as  a  severance  of  the  jointure,  though  they  continue  to  be 
in  of  the  old  use;  see  fi  Mod.  45;  5  Burr.  'i,6U4;  Cowp.  217;  6  Mod.  44. 

(a)  A  fine  by  lease  for  years,  or  ai  will,  has  no  effect  as  to  strangers,  the  cognizor  baying  no 
estate  of  freehold;  but  such  fines  are  good  as  of  themselves  by  way  of  estoppel. 

(6)  When  apcrson  bus  morelv  a  right  of  action,  or  a  title  of  entry.  2  Co.  55!  Nov.  129; 
Cro.  J.  175;  3  Co.  90.  a.;  or  p.  contingoni  interest,  JO  Co.  50:  'A  Lev.  227;  he  is  not  in  a  si- 
tuation to  levy  a  fmc  so  as  to  make  a  conveyance.  His  fine,  if  levied  to  a  stranger,  will  be 
void  aa  a  conveyance,  since  partes  nihil  habuerunt;  if  levied  to  the  person  in  posseasioo  it 
will  operate  as  a  release  to  right;  and  if  levied  to  a  stranger,  the  person  in  possession  may 
take  advantage  of  it  as  an  estoppid  agiinst  ihe  conusor,  and  by  that  means  it  will  amount  to 
a  virtual  release,  or  rather  conclusion  of  his  title;  2  Co.  55;  Palm.  ^165:  Pollexfen,  65;  1  * 
Aost.  174,  175.  For  this  reason,  a  person  having;  such  riglit  or  ti'Je  should  take  care,  by 
entry  or  acllon,  to  restore  his  seisin  before  Iib  levies  afiue,  except  in  those  instances  in  which 
it  is  his  intention  to  extinguish  such  his  right  or  title.  Persons  having  contingent  interests 
should  also  cautiously  refrain  from  levying  a  fine  which  imports  a  grant  in  fee,  unless  tbey 
mean  to  extinguish  these  interests.      I'bey  may  levy  (tnat  which  girs  a  particular  interest, 
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(  ttJ9  ]  (F)  Tenant  by  statute  merchant,  statute  stable,  and  slbqit.* 

(G)  Mortgagor  and  MORTOAGEE.t 
(H)  Trustee,  and  cestui  que  trust.J 


[630] 


V.  WITH  REFERENCE  TO  THE  PARTIES  WHO  MAY  OR 

MAY  NOT  TAKE  BY  FINE.  § 


VI.  WITH  REFERENCE  TO  THE  NATURE  OF  THE  SEVERAL. 

KINDS  OF  FINES. 

(A)  Executed  and  executort.|| 

at  for  yean.  When  the  intention  ir  to  create  a  particular  interest,  a  fine  for  year*  will  attain 
the  end;  and  such  ^ne.  though  it  will  bind  the  interest  when  Tested,  will  not  cooelud*  tb«  ti- 
tle to  the  fee;   Poilexf.  55. 

•  Persons  who  liold  by  statute  merchant,  statute  staple,  or  elegitj  cannot;  by  leTying  a 
fine,  affect  the  interest  of  strangers. 

t  It  is  well  understood,  that  a  fine  hy  a  mortgn|toror  mortgagee  will  not  bind  the  other  party; 
■ee  Freeman  v.  Barnes,  Vent.  80:  10  Vin.  182.  That  a  stranger  may  bebaired,  the  mortgagee, 
as  having  the  freehold,  should  levy  the  fine;  or  ho  »nd  the  mortgagee  should  levy  the  fine;  a  fine 
by  a  person  who  has  merely  an  equity  of  redemption  would  be  avoidable  byltbe  pleaofpaitee 
nihil,  &c.  When  the  mortgagee  has  a  term  of  years,  and  the  mortgagor  retains  the  lee,  then  tbe 
fine  should  be  by  the  mortgagor,  and  not  by  the  mortgagee.* Let  it  be  remembered  however  thai 
a  person  who  has  an  equity  of  redemption,  may  levy,  and  ofl<^n  does  levy,  afine  as  an  asanraoec 
byway  of  alieYiation,  as  distinguished  from  a  fine  to  operate  hy  way  of  non  claim. iSoppose 
a  mortgagee  in  fee,  and  then  the  mortg  i«ior  make.<<  a  feoffinent;  and  levies  a  fine  to  a  stran- 
ger to  the  use  of  the  mortsragee,  without  his  concurrence,  would  the  plea  of  partes  nihil 
avail?  On  the  one  hand,  it  may  be  said,  the  feofTmeot  did  not  divest,  and  was  fraudulent;' 
on  the  other,  that  sometimes  a  mortgagor,  aware  of  a  defect  in  his  title,  is  anxious  to  Jevj  a 
fine  to  operate  by  non-claim  without  di$cloi>ing  the  defect  to.the  person  who  has  a  mortgage 
in  fee  of  the  property.  Under  idese  circumstances,  he  should  levy  a  fine  te  tbe  mortgagee, 
and  declare  that  the  uses  shall  operate  to  confirm  the  mortgage.  By  levying  the  fine  to  thtf 
mortgagee,  though  ignorant  of  the  transoction,  the  fine  will  be  kept  free  from  the  objectioa 
that  partes  nihil,  &c.;  see  Coote  on  Mortgages,  46.  348,  356. 

It  IS  allowed  in  equity,  that  a  fine  bv  one  equitable  owner  with  non-claim  may  be  pleadetif 
as  a  bar  m  equity  to  tbe  right  of  another  equitable  owner,  1  Ch.  Ca^  49.  27d;  and  that  a  fine 
levied  by  a  person  claiming  an  equity  of  redempiion  in  fee  may  be  a  bar  to  another  peraoif 
who  has  a  right  to  that  equity;  2  Freeman,  21. 

It  is  observed  by  \fr.  Cruise  (on  Fines,  105.)  that  a  fine  levied  before  entry,  or  receipt 
of  rent,  will  be  void  for  want  of  freehold. 

This  observation  must  be  understood  with  the  qualification  that  the  freehold  is  in  womm 
other  person. 

%  Although  a  cestuo  que  trust  has  no  freehold  at  law,  yet  be  has  a  freehold  in  equity.  HeneeT 
a  fine  by  a  cestui  que  tjust,  1  Ch.  Ca.  268.  278.  will,  as  against  the  heirs  and  issue  in  tail^ 
liave  the  same  operation  in  equity  as  the  fine  would  have  had  on  their  estates  if  they  had  been 
le^al,  and  the  cestui  que  trust  had  the  legal  estate,  with  the  exceptions  only,  that  a.  &tM  ces- 
tui que  trust  will  not  operate  as  a  discontinuance  against  persons  in  reversion  or  remainderV 
so  as  to  render  their  interests  unalienable;  1  Prest.  Conv.  232. 

{  All  persons  competent  to  take  by  other  modes  of  conveyance  are  capable  of  derrvin^ 
title  through  a  fine,  as  the  King,  or  infants,  married  women,  corporations  sole  or  aggregateif 
but  not  persons  considered  in  law  as  civilly  dead;  see  Touch.  7;  Plowd.  237. 

I  Fines  having  at  all  times  been  considered  as  judgments,  a  writ  of  habere  facias  selsinaor 
always  issued,  to  put  the  party  who  aequired  the  lands  by  a  fine  into  possession  of  them.  When 
fines  became  common  assursnces,  the  purchaser,  in  order  to  avoid  the  trouble  and  ezpence 
of  suing  out  a  writ  of  possession^  had  in  many  instances  livery  of  seisin  siven  him  in  th«^ 
country,  and  for  his  furiher  assurance  obliged  tne  vender  to  covenant  that  ho  would  levy  a 
fine  to  him;  but,  as  tbe  purchaser  was  already  in  possession,  no  writ  of  habere,  &c.  was  no* 
de^sary.  This  practice  gave  rise  to  the  distinction  between  fines  executed,  and  fines  execu- 
tory. A  fine  executed  immediately  transferred  the  possession  from  the  cognizor  to  the  cog- 
nizee,  who  might;  therefore,  enter  on  the  lands  which  had  been  conveyed  to  hiin  by  tbe  fine, 
as  soon.as  it  was  levied.  A  fine  executory  did  not,  of  its  own  force,  give  actual  possessioif 
id  law  to  the  cognizee,  as  he  could  not  immediately  enter  on  the  land.-*;  but  it  was  necessa- 
ry that  he  should  sue  oilt  a  writ  of  habere  faciasi  seisinam,  in  order  to  gain  possession  of  thai 
which  he  had  acquired  by  the  fine.  The  cognizee  of  a  fine  could  not,  however,  distrain  be- 
fore attornment,  because  an  avowry  came  in  lieu  of  an  action,  to  which  privity  was  neces- 
sary; for  the  same  reason  he  could  noi  have  an  action  of  waste,  a  writ  of  entry  ad  comrau- 
nem  legem,  in  consimili  casu,  or  in  casu  provixo;  see  I  Inst.  920.  a.  But  the  cognized 
might  take  those  things  which  the  lord  could  seise,  or  enter  upon,  without  bringing  any  ac- 
tion; as  a  heriot,  or  lands  fallen  by  escheat,  or  might  enter  for  an  alienation  of  a  tenant)  figr 
life;   seoGilb.  Ten.  102.*. 

Since  tbe  statute  of  uses,  27  Hen.  8.  writs  of  possessioA  are  never  sued  out  where  finet 
are  levied  to  uses,*  for  the  statute  executing  the  possession  to  the  use,  tbe  cognizee  is  imme- 
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mediately  in  possession  wilhout  attornment;  and,  by  the  4th  and  5th  Ann-  c.  16.  attorn' 
ment  after  a  nue  is  become  unnecessary,  so  that  writs  of  possession  ard  now  totally  disusedi 
see  6  Rep.  58.  a. 

*  Fines  are  again  divided  into  four  sort;:,  tlio  first  of  whicli  is  called  a  fine  sur  cognizance 
de  droit  come  ceo  qiril  a  de  son  done.  This  is  the  best  and  highest  description  of  fine,  tof 
the  deforceant,  in  order  to  keep  hid  supposed  covenant  with  the  plaintiff,  of  conveying  him 
the  lands  in  question,  and  at  the  same  tim  to  avoid  the  formality  of  an  actual  feoffment, 
with^Jivery  of  seisin,  acknowledges  in  court  a  former  feoffment  or  gif\  in  possession,  to 
have  been  made  by  him  to  the  plaintiff,  so  tliat  is  rather  an  acknowledgment  of  a  former 
(Conveyance,  thail  a  conveyance  originuiJy  made;  for  the  deforciant  acknowledges  cognosvit, 
tlie  right  to  be  in  the  plaintiff  or  cognizee,  as  that  which  he  had  de  son  done  of  the  propef 
git\  of  himself,  the  cognizor.  This  species  of  fine  has  been  called  a  feoffment  of  record; 
but  this  expression  is  by  no  means  correct,  for  there  are  cases  in  which  a  feoffment  baa  a 
more  extensive  operation  than  a  fine;  and;  therefore;  Sir  W.  Blackstonehas  justly  observed, 
that  it  might  with  more  accuracy  be  called  an  acknowlcdgmet  of  a  feoffment  upon  record. 
This  species  of  fine  is  executed,  and,  ijierefore,  bo  gives  the  Cognizee  immediate  posses- 
sion ot  the  land.  Tt  also  passes  an  estate  in  fee  simple  without  the  word  heirs;  for,  when 
cognizor  acknowledges  the  lands  to  bo  the  right  of  the  cognizee,  it  would  be  repugnant  and 
contradictory  to  his  own  acknowledgment  to  claim  any  estate  in  the  lands,  in  remainder  or 
reversion.  Besides,  in  every  judgment  a  fee  simple  was  recovered,  and  the  cognizance  or 
acknowledgment  of  the  concord  coming  in  the  place  of  a  judgment  must  have  the  same  ef- 
fect. But,  if  the  concord  he  qualified  by  the  express  words  of  the  parties,  as  if  the  lands 
are  limited  to  iho  cosnizee  for  life,  or  to  the  cognizee  and  the  heirs  of  his  body,  the  fine  will 
tliou  only-  pass  an  estate  for  life  or  in  tail;  for  it  would  be  absurd  that  a  greater  estate  should 
pass  than  that  whicli  the  parlies  ihemi^elves  bane  limited,  and  the  preceding  donation  or  fe- 
offment, which  is  acknowledged  in  the  fine,  may  as  well  be  supposed  to  have  been  for  lifoi 
or  in  tail  as  in  fee. 

t  A  fine  sur  done,  grant  and  render,  which  is  a  double  fine,  comprehending  the  fine  sitf 
cognizance  de  droit  come  ceoj  and  the  fine  sur  concessit.  It  is  used  in  order  to  create  par* 
ttcular  limitations  of  estates;  whereas  the  fine  sur  cognizance  de  droit  come  ceo,  &c.,  cod« 
veys  nothing  but  an  absolute  estate,  either  of  inheritance,  or  at  least  of  freehold)  but,  in 
this  last  deacripiion  of  fine,  the  cognizee,  afier  the  right  is  acknowlegedi  render  or  grants 
back  to  the  cognizojr  some  other  estate  in  the  lands. 

4-  This  sort  o(  fine  is  an  acknowledgment  of  the  right  only,  without  the  circamstance  of 
a  preceding  giA  by  ihe  cognizor.  This  species  of  fine  is  generally  used  to  pass  a  reversion- 
ary interest,  to  which  the  cognizor  is  entitled;  for  of  snch  reversions  there  can  be  no  fe* 
offment  or  donation  with  livery  supposed,  as  the  freehold  and  possession,  during  the  partie* 
nlar  estate,  is  vested  in  a  third  person.  This  fine  may  also  be  used  by  a  tenant  for  life,  in 
order  to  make  a  surrender  of  his  life  estate  to  the  person  in  remainder  or  reversion;  and  it 
is  then  called  a  fine  upon  surrender. 

§  The  third  sort  of  fine  is  called  a  fine  sur  eoneesaity  ^here  the  cognizor,  in  oider  to 
make  an  end  of  all  disputes,  though  he  acknowledges  no  precedent,  right,  or  giA,  grants 
to  the  cognizor  an  estate  de  novo,  by  way  of  supposed  composition,  which  may  be  either 
an  estate  in  fee,  in  tail,  for  life,  or  even  for  yeais.  A  fine  stir  conee$ait  will  not  be  allow- 
ed to  be  levied  fer  the  purpose  of  passing'  snch  estate  as  the  party  may  have,  by  the  de- 
scription of  all  and  whatsoever  ho  hath  in  the  tenements.  A  man  and  his  wife  being  seised 
of  different  estates  in  different  hereditaments,  and  intending  to  pass  them  all,  acknowledge 
ed  the  concord  of  a  fine  sur  concessit,  *'  to  hold  the  said  tenements  with  the  appnrtenan- 
ees,  to  the  cognizee  and  his  heirs,  for  and  during  all  the  term,  and  <other  estates,  and  all 
nnd  whatsoever  else  the  iaid  S.  &A.  had  in  the  tenements  aforesaid,  with  appurtenances/* 
The  chirographer  of  fines  refused  to  make  out  the  indentures,  alleging  that  the  limitation 
must  be  certain,  that  is,  to  the  cognizee  and  his  heirs  for  ever,  or  for  the  life  of  the  tenant, 
or  pour  auter  vie.     The  court  refused  the  fine  to  pass. 

II  Since  the  stat.  4  H.  7.  fines  have  been  distinguished  into  fines  at  common  law,  and 
fines  with  proclamations,  or  according^lo  the  statute.  It  is  in  the  election  of  every  person 
who  levies  a  fine  to  have  it  proclaimed  in  the  usual  manner;  and,  if  the  cognizee  dies  be- 
fore the  proclamations  are  made,  his  heirs  may  cause  the  fine  to  be  proclaimed;  Dyer,  264. 
a.  But  it  has  long  been  the  practice  to  proclaim  every  fine  (per  the  chirographer);  so  that 
all  fines  now  levied  are  fines  according  to  the  ststote. 
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(B)   Op  pines  EEVIED  according  to  the  statute,  or  with  PROC^.AMATIONS.t 

Most  fines  at  this  day  are  transacted,  or  levied,  as  it  is  called,  according  to  the 
provisions  of  the  stat.  4  Hen.  7.  c.  24.,  and  their  effect  will  best  appear  from 
the  words  of  that  enactment,  which  (omitting  some  few  passages  which  do  not 
now  concern  us)  are  as  follows:  That  after  the  ingrossing  ot  every  fine  to  be 
levied  in  the  King's  Court  afore  his  justices  of  the  Common  Pleas,  of  any 
lands,  tenements,  or  any  other  heriditaments,  the  same  fine  be  openly  and  so- 
lemny  read  and  proclaimed  in  the  same  court  the  same  term,  and  in  three 
terms  then  next  following  the  same  ingrossing,  in  the  same  Court,  at  four  se- 
veral days  in  every  term;  and  in  the  same  time  that  it  is  so  read  and  proclaim- 
r  633  1  ed,  all  pleas  to  cease.  And  the  said  proclamations  so  had  and  made,  the  said 
fine  to  be  a  final  end,  and  conclude  as  well  privies  as  strangers  Co  the  same, 
except  women  covert  (other  than  had  been  parties  to  the  said  fine),  and  cvp'-y 
person  then  being  within  ago  of  twenty-one  years,  in  prison  or  out  of  this  realm, 
or  not  of  whole  mind  at  the  time  of  the  said  fine  levied,  not  parlies  to  such  fine; 
and  saTing  to  every  person  or  persons,  and  to  their  heirs,  other  than  the  parties*  in 
the  said  fine,  such  right,  title,  claim,  and  interest  as  they  have  io  or  in  the  said 
lands,  tenenements,  or  other  hereditaments  at  the  time  of  such  fine  ingrosscd; 
80  that  they  preserve  their  title,  claim,  or  interest  by  way  of  action,  or  lawful 
entry,  within  five  years  next  after  the  said  proclamations  had  and  made.  And 
also  saving  to  all  other  persons |*  such  action,  right,  title,  claim,  and  interest  in 
or  to  the  said  lands,  in  or  to  the  said  lands,  tenements,  or  other  hereditament 
OS  first  shall  grow,  remain,  or  descend,  or  come  to  them  after  the  said  ingrosa- 
ment,  and  proclamation  made  by  force  of  any  gift  in  the  tail,  or  by  any  other 
eause  or  matter  had  and  made  before  the  said  fine  levied;  so  that  they  take 
their  action,  or  pursue  their  said  right  and  title  according  to  the  law,  ivithin 
five  years  next  after  such  action,  right,  title,  claim,  or  interest  to  them  accrued 
descentled,  remained,  fallen,  or  come.  And  if  the  same  persons,  at  the  time 
of  suT^Ir  action j  right,  and  title  accrued,  descended,  remained,  or  come  unto 

By  the  common  law,  all  judgments  given  by  the  aaperior  coort«  of  josiice  wero  ollowed 
to  have  the  otmost  force  in  determining  the  rights  of  the  contending  parties;  now,  a  fine 
l»f  ing  considered  as  a  composition  of  a  suit  actaally  commenced,  and  the  concord  of  a  fine 
eoming  in  lien  of  the  sentence  which  woald  have  been,  in  case  the  parties  had  not  agreed 
to  terminate  the  suit  in  that  manner,  it  was  ullowed  to  have  the  same  force  iLnd  effect  as  a 
jad^ment  regularly  given  in  a  real  action. 

The  delivery  of  possession  by  the  sherifT,  af^er  a  fine  was  levied  in  parsnanee  of  the 
writer  habere  facias  seisinam,  which  issued  for  that  parpose,  being  eqoal  in  point  of  no- 
toriety to  the  ceremony  of  livery  of  seisin,  it  was  therefore  estabiishnd,  that  a  fine  not  on- 
ly transferred  tlie  possestiion,  bat  also  the  right  of  possei^sion.  It  does  not,  however,  take 
»way  the  right  of  entry  of  thofte  who  make  a  title  to  the  land,  except  in  some  pariicnlar 
cases,  which  will  be  noticed  hereafter.  A  final  jodgment,  in  a  writ  of  ri^bt,  and  a  chiro- 
graph of  a  fine,  were  originally  considered  as  perfect  bars  to  all  claims  whatever  from  the 
moment  they  were  completed^ 

Bot  n  considerable  alteration  was  made  in  this  respect  some  time  in  the  latter  «nd  of  tb«' 
reign  of  Hen.  8.  or  the  beginning  of  that  of  Edw.  1 ;  for,  in  the  time  of  this  latter  princsr 
all  persons  were  aliorwe J  a  year  and  a  day  to  claim  against  a  judgment  or  fine.  B«t  if  no 
elaim  was  made  within  that  period,  a  fine  then  became  a  perpetnal  bar  to  nil  persons  what- 
ever, so  that  a  fino  was  a  mode  of  acquiring  lands,  which,  after  d  certain  time,  secured  the 
title  of  the  purchaser  against  every  kind  of  claim. 

The  statute  of  non-claim  is  still  in  force,  with  respect  to  fines  that  are  levied  without 
proclamations;  and,  althongh  such  fines  are  no  bar  to  the  issue  in  tail,  yet,  when  levied  by 
a  tenant  in  tail  in  possession,  thoy  operate  as  a  discontinuance,  nnd  of  course  put  the  re- 
mainder-men or  reversioners, to  ih^'xr  formedon,  which  now.  by  the  stat,  21  Jac.  1.  c  1€. 
must  be  brought  within  20  yoars  after  the  ri^hl  accrues,  unless  ihe  person  who  b>is  the  right 
labourj  under  any  of  the  disabilities  specified  in  that  statute. 

*  By  statute  31  El.  c.  2.  these  proclamations  are  to  be  made  only  once  in  each  term. 

t  From  this  saving,  iind  that  which  follows,  not  only  the  parties  and  their  heirs,  bat  alt 
privies  are  in  effect  excluded;  for,  not  having  any  tight  at  the  time  when  the  fine  is  engro*- 
sed  (by  which  must  be  understood  the  time  appearing  on  the  record),  they  cannot  desire 
any  benefit  from  the  first  saving,  and  their  claim  being  founded  on  n  matter  not  prior  bat 
subsequent  to  the  fine,  they  cannot  be  hrouoht  within  the  conditions  of  tho  second.  The 
exceptions,  therefor^;,  apply  to  strangers  only. 

t  It  would  seem,  from  the  word  »*  other'*' hero  used,  that  a  person  included  in  the  first 
saving  could  not  take  advantage  of  the  second.     But  this  u  not  universally  true,  for  there 
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them,  be  covert  dc  baron,  or  within  age,  in  prison,  or  out  ot  this  land,  or  not 
of  whole  mind,  then  it  is  ordained,  that  their  aclion,  right  and  title  be  reserved 
and  saved  to  them  and  their  heirs*  unto  tho  time  tliey  come  nnd  be  at  their  full 
age  of  twenty-one  years,  out  of  prison,  within  this  land,  uncovert,  and  of  whole    [   634  1 
mind,  so  th^it  they  or  their  heirs  take  their  said  actions,   or  their  lawful  entry,      * 
according  to  their  right  and  title,   within  five  years  next  after  that  they  come 
and  be  at  their  full  age,  out  of  prison,  within  this  land,  uncovert,  and  of  whole 
mind,  and  the  same  actions  pursue,  or  other  lawful  entry  take,  according  to 
the  law.      And  also  it  is  ordained,  that  all  such  persons  as  be  covert  de  baron, 
not  party  to  the  fines,  and  every  person  being  within  age  of  twenty  one  years, 
in  prison,  or  out  of  this  land,  or  not  of  whole  mind  at  the  time  of  the  said  iineti 
levied  and  engrossed,  and  by  this  said  act  afore  except,  having  any  right  or 
title,  or  cause  of  action,  to  any  of  the  said  lands  and  other  hereditaments,  that 
they,  or  their  heirs,  inheritable  to  the  same,  take  their  said  actions  or  lawful 
entry  according  to  their  right  and  title,  within  five  years  next  after  they  come  - 
and  be  of  age  of  twenty-one  years,  out  of  prison,  uncovert,  within  this  land, 
and  of  whole  mind;  and  the  same  actions  sue,  or  their  lawful  entry  take  and 
pursue,  according  to  the  law.     And  if  they  do  not  take  their  actions  and  en- 
try as  id  aforesaid,  that  they  and  every  of  them,  and  their  heirs  and  the  heirs  of 
every  of  them  be  concluded  by  the  said  fines  for  ever,  in  like  form  as  they  be 
that  be  parties  or  privies  to  the  said  fines.     Saving  to  every  person  or  persons 
not  party  nor  privy  to  fhe  said  fine  their  exception  to  avoid  the  same  fine,  by 
that,  that  those  iVhlch  were  parties  to  the  fine,  nor  any  of  thenr,  nor  no  other  per-      *  . 
son  or  persons  to  their  use,  be  to  the  use  of  any  of  them,  had  nothing  in  the 
lands  and  tenements  comprised  in  the  said  fine  at  the  time  of  the  said  fine  le-   sf  ^^  ] 
Tied.     And  it  is  ordained,  that  every  fine  which  hereafter  shoU  be  levied  in 
any  of  the  king's  courts,  of  any  manor,  lands,  tenements,  and  other  possessions, 
after  the  manner,  use,  and  form  that  fines  have  been  levied  afore  the  making 
of  this  act,  be  of  like  force,  efi^ect,  and  authority  as  fines  so  levied  be  or  were 
afore  the  making  of  this  act;  this  act,  or  any  other  act  in  this  present  parlia- 
ment made  or  to  be  made  notwithstanding.     And  every  person  shall  be  at  li- 
berty to  levy  any  fine  hereafter  at  his  pleasure,  whether  he  will  after  the  form 
contained  and  ordained  in  and  by  this  act,  or  aQer  the  manner  and  form  afore- 
time used." 

«re  some  rights  which  the  law  allows  the  pnrty  to  waive  or  neglect,  without  prejndice  ta 
hie  ulterior  right.  Thos,  when  a  tenant  for  life  levica  a  fine,  it  operates  as  an  immediate 
forfeiture  of  his  estate,  if  the  person  in  remainder  or  reversion  choose  to  take  advnntage  of 
it;  bat  it  does  not  preclode  him,  if  he  sofTer  five  years  to  elspse,  from  making  his  clainn 
within  a  new  period  of  five  years,  to  be  compaied  from  the  death  of  the  connsor;  Laand 
V.  Tucker,  Cro,  El.  254;  8  Co.  78.  b. 

*  It  is  observable,  that  no  provision  is  here  mnde  for  the  case  of  a  person  dying  under 
any  of  these  disabilities,  in  consequence  of  which  some  liave  supposed  that  bis  h^ir  may 
make  his  claim  at  any  distance  of  time,  but  it  has  been  decided  that  he  also  is  confined  \q 
five  years;  Dillon  v.  Leman,  2  H.  BI.  384.  If  a  person  having  right  recovers  from  all  dis- 
abilities, and  in  less  than  five  years  dies,  his  heir,  though  an  infant,  or  otherwise  disabled, 
will  not  be  allowed  a  new  period  of  five  years;  Doe  v.  Jones,  4  T.  R.  SCO.  *•  When 
once  the  statute  begins  to  run,  nothing  stops  it;"  4  Taunt.  880.  If  none  of  the  parties 
have  any  estate  of  freehold  (in  possession,  reversion,  or  remainder,)  in  the  tenpment  at  the 
time  of  levying  the  fine,  such  fine  is  absolutely  void  as  f<ir  as  strangers  are  concerned, 
though  it  is  valid  between  the  parties  and  their  representatives  by  way  of  estoppel.  It  has, 
however,  been  held,  that  where  there  were  two  conusors,  one  of  whom  had  the  actual  pos- 
session, batimly  as  tenant  at  will  to  a  disseisor,  while  the  other  had  a  right  to  the  freehold* 
which  he  might  have  enforced  by  entry,  this  combination  of  wrongful  possession,  with  the 
light  of  immediate  seisin,  was  sufficient  to  give  effect  to  the  fine;  Carter  v.  Barnadiston, 
1  P.  Wms.  505  520.  There  is  also  another  exception,  by  which,  though  not  expressed  in 
tho  statute,  a  stranger  may  be  exempted  from  the  operation  of  the  fine.  Thus,  if  A.  bo 
tenant  for  life,  with  remainder  to  D.  for  life,  with  remainder  over  to  C.  in  fee«  and  B.  IcTjr 
ft  fine  to  Z.,  or  Z.  to  B.,  this  cannot  disturb  the  possession  of  A.,  or  the  remainder  of  C; 
and.  therefore,  as  A.  may  continue  to  enjoy  his  land  in  total  unconcern,  so  neither  is  C. 
obliged  to  take  possessioii,  or  make  his  claim  within  five  years  after  the  death  of  the  sur- 
vivor of  A.  and  B.;  Smith  v.  Packhurst,  3  Atk.  135;  Rowe  v.  Power,  2  N.  R.  1 ;  for  it  is 
a  ce*tain  rale,  and  founded  on  manifest  reason,  that  no  fine  will  Wr  any  estate  which  is 
not  either  before,  or  by  the  fine  divested  out  of  the  owner,  and  converted  into  a  right;  9 
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[636]     VIII.    WITH  REFERENCE  TO  THE  GENERAL  OPERATION 

AND  EFFECT  OF  FINES. 

(A)  Parties  to  the  fine.* 
(B)  Advowson.J 

{O    CONFIRMATIONS.J 

(D)  Corporations  lay^§  and  spiritual, 

Co.  10.  b.  a.  And  on  the  same  principle,  if  one  of  two  joiot-tenants  levies  a  fioo  of  the 
whole  land  to  a  third  person,  this  will  not,  either  immediately  or  conseqaenily,  upon  five 
years*  non-claim,  deprive  the  other  joint-tenant  of  his  share,  for  the  pOj»session  ofonesacb 
tenant  is,  by  implication  of  law,  the  possession  of  his  companion  too;  which  implied  pos- 
session, though  it  may  be  put  nn  end  to  by  vi^iible  acts  nf  violence,  is  proof  against  the 
mere  pretence  and  fiction  of  a  feoffment.  The  fine,  therefore,  though  it  pnrports  to  con- 
▼ey  the  whole  land,  will  pass  only  the  conusor^s  share;  Foid  v.  Lord  Grey,  6  Mod.  44;  1 
dalk.  285;  see,  however,  2  Atk.  631.  And  the  same  rale  is  npplicableto  tenants  in  cotn^ 
mon;  Reading  v.  Royston,  2  Salk.  4'23;  Cro.  EI.  40.  .It  is  therefore  sufficient  for  estab- 
lishing the  validity  of  the  fine,  if  !he  conusee  had  an  estate  of  freehold,  though  the  oono- 
•or  had  nothing;  Co.  Fine,  22;  1  Burr.  9.5;  Bro.  Abr.  Fine,  12. 

By  statute  1  Rich-  S.  c.  1.  persons  entitled  in  equity  to  the  produce  of  lands  of  which 
the  legsl  estate  is  vested  in  their  trustees  are  enabled  to  convey  the  lands  themselves,  wiib- 
oot  the  concurrence  of  those  trustees.  Accordin!;ly,  it  was  provided,  that  the  fines  orsocb 
persons  should  not  be  void  for  want  of  a  lewul  estate  vested  in  them.  And  in  couseqaeuce 
of  this  provision,  it  became  usual  for  strangers  who  would  take  advantage  of  the  eicep- 
tions  saved  to  them  by  the  statute,  to  plead  that  *'tbe  parties  to  the  fine  had  nothing  in 
possession  or  use;"  Lord  Sandes,  case.  Dyer,  215.  The  stntut*e  of  Richard  3.  hai  been 
virtually  repealed  by  the  statute  of  uses,  and  therefore  this  form  t>f  pheading  is  now  im- 
proper; see  bac.  Tracts,  804.  Bui  it  has  been  made  use  of  in  argument  to  support  so 
opinion,  that  unless  one  of  the  parties  has  an  estate  of  freehold  in  possession,  the  fine  is 
void  as  to  strangers;  2  N.  R.  24.  And  this  notion  has  been  carried  so  far,  that  in  one  case 
the  fine  come  ceo^  &c.  of  a  person  having  a  remainder  in  tail,  was  said  to  operate  ooly  by 
way  of  iestoppel.  Doe  v.  Harris,  5  M.  &  S.  326.  But  it  seems  clear  that  such  a  fine  oper- 
ates by  way  of  grant;  2  N.  R.  32;  3  Co.  90.  a.;  and  the  words  "  possession,"  in  the 
form  of  pleading,  is  nsed  in  contradi^^tinction  to  '*  use,**  and  not  to  remainder  or  lever- 
■ion.  That  the  fine  of  one  who  has  a  reversion  in  fee  expectant  upon  an  estate  for  life, 
will  bar  strangers  who  do  not  make  their  claim  within  five  years,  is  clear  from  Co.  Litt* 
298.  a.;  and  Salvin  v.  Clerk,  Cro.  Car.  156:  and  see  Shep.  Touch.  13. 

*  The  individuals  v.'ho  are  capable,  and  who  are  not  competent,  to  be  parties  to  a  fine 
have  been  already  stated.  This,  however,  is  devoted  to  an  cxamioation  of  the  effect  oftbis 
specied  of  judicial  conveyance. 

All  persons  who  arc  parties  to  a  fine  are  immed'afely  barred  (r.-xcept  infiint^:),  even  though 
they  may  labour  unHer  any  of  those  disabilitie.t,  which  exempt  them  from  Uic  operation  of  it. 
Even  infants  cannot  absolve  themselves  from  the  conscquoace  of  a  fine,  unless  its  reversal  be 
obtained  during  their  minority. 

f  As  a  fine  may  be  levied  of  an  ndvowson  in  gross,  so  a  tenant  in  tail  of  an  advow'son  in 
gross  may  bar  his  issue  by  a  fine,  levied  according  to  the  slntule  4  H.  7.  I<  is  hoivevcr  said 
in  Plowden,  that  if  a  tenant  in  tail  of  an  advowson  prauts  and  renders  to  another  by  fine  the  i 

nomination  of  a  clerk  to  the  advowscm,  this  will  not  bind  the  issue,  becau'^e  his  ancestor  was 
not  tenant  in  tail  of  the  right  of  nomination,  hut  of  the  ndvowson.  Modern  wri'.ers,  howev- 
er, have  thought  differently  on  this  subjec':,  on  the  principle  th-it  the  right  of  prcssenlalion  and 
that  of  nomination  are  in  efloct  the  same  thing,  boinj^  ine  fruit  and  full  profit  of  the  patron- 
age. But  if  a  tenant  in  tail  of  advowson  grants  by  fine  the  nomination  of  a  clerk  to  one  of  . 
his  heirs,  so  that  when  the  church  becomes  void  the  grantee  anii-his  heirs  may  nominate  a 
clerk  to  the  tenant  in  tail  and  his  heirs,  and  that  he  or  they  shall  present  the  clerk  so  nom-  { 

inated  to  the  ordinary,  sueh  a  fine  will  not  bind  the  i.ssuc  in  tail,  because  then  tUb  nominatioti 
and  presentation  are  distinguished,  so  that  the  fine  is  not  levied  uf  the  thing  entailed. 

t  A  defeasible  estate  may  be  confirmed  by  a  fine.  Thus,  as  staled  in  Leyrnan's  case,  lO  | 

Rep.  95.  if  a  tpiiant  in  tail  bargains  and  sells  his  estate  tail  in  fee.  and  then  levies  a  fine  to  , 

the  bargain,  the  fine  will  operare  as  a  confirmation  of  the. estate  which  passed  by  the  bargain  J 

and  sale.  So  if  a  tonint  in  tail  executes  a  lease  not  warranted  by  the  stat.  32  H.  8.  c.  ^8., 
makes  a  mortgage,  coniusscs  a  judgment,  or  encumbers  his  estate  in  any  other  marmer,  and 
afterwards  levies  a  fine,  it  will  operate  as  a  confirmation  of  all  his  prior  charges  and  cn« 
cumbrances;  Ion  v.  Bull,  2  Roll.  Abr.  473.  In  the  same  manner,  where  a  tenant  for  life 
and  the  remainder-man  in  tail  join  in  granting  a  rent-oharge  in  fee  out  of  the  land,  and  af* 
forwards  join  in  levying  a  fine  to  another  person,  the  rrni  which  was  before  determinable, 
will  be  confirmed  by  the  fine;  llolboacli  v.  Sainbeach,  Winch.  102;  see  ante  iiU  Descent; 
Devise. 

§  Public  bodies  of  this  description,  who  hiive  an  absolute  estate  (in  their  possessions,  and 
8  power  of  alienating  them,  may  be  hound  by  a  fine  and  iioncluim;  see  Croft  v.  Howell, 
Plow.  536. 

Ecclesiastical  corporations,  and,  in  general,  all  ecclesiastical  person,  who  are  seised  io 
right  of  their  charch  only,  and  have  not  nn  absolute  estate  in  their  possessions,  being  ros^ 
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(E)  Copyholds.* 
(F)  Descent. 
Price  v.  Lancford.  H.  T.  1686.  K.  B.  I  Show.  92;  S.  C.   I   Salk    337- 

Carth.  140.  Holt,  t'53.  '    A.  a  fine 

J.  S.  being  seised  of  lands  ex  parte  mat  vrnn,  he  and  his  wife  levied  a  fine  io^^^^one 
J.  N.  and  J.  B.,  and  they  hv  the  same  fine  frranted    and    rendered  the  same  ^''""' *"^ 
lands  to  the  use  of  the  .«:aid  J.  S.  and  hi^  wife,  and  the  heirs  of  their  two  bodies'  '^"**^'  """^ 
remainder  to  the  right  hr-irs  of  .J.  S.  Tho  husband  and  wife  died  without  issue)  a  fuITfrmll^t 
and  the  question  was,  whether  the    remainder  desr^ended   to  the   heirs  on  the  and  refeoff 
part  of  the  mother,  or  on  the  part  of  the  faihor.      It  was   argued    on  the    one  '"e"^  «"«* 
side,  that  the  seisin  of  the  cognizee  was  nion  ]y   firtitioiis,   lor  if  the  cognizee  ^^'^^  ejv«  ■ 
had  a  term  for  years  in  the  lands,  it  would  not  bo  merjied;   that   it  was  like  the    ^  ^'^^  ^ 
case  of  a  surrender  of  a  copyhold  into  the    hands  of  the  lord,  who  was  thereby  "^^^  ®'»'»'« 
only  a  mere  instrument,  therefore  that  nothing  was  ahered  by  the  fine,  b«t  the  Jhai   iH 
estate  remained  as  before.     On  th*^  other  side,  it  was  insisted  that   the  cogni- person seiz 
zee  could  not  render  the  estate,  unless  he  had  it  in   him,   and  that  the  granted  in  fee  of 
and  render  operated  as  a  feoflment  and  re-feofTment.     The  court   heldj'^that ""  ®*'*^® 
the  estate  was  once  in  the  cognizee   otherwise  he  could  not  give  it  back;  that  ®*  P*'*® 
the  gi-antand  render  was  a  conveyance  at  common  law,  and^made  the  cogni- ^*a%ne 
zor  a  new  purchaser,  as  much  as  a  feoffment  and  re-feofTment,  so  that  the  re-»fir  done, 
mainder  descended  to  the  heirs  on  the  part  of  the    father.     See   ante  tit.  De-graw  and' 
scent;  Devise.  render,  and 

(G)   DEVisR.*t  takes  back 

/TT\   T^.«  +  an  estate  lo 

/t1    tI  ^^"'"•'T'^' t  himselfand 

(1).  Discontinuance.  hlg  heirs 

1.^  HuNTT.  Bowers.  H.  T.  1701.  K.^B.  2  Salk.  422.  the  mode  of 

A  tenant  in'tail  levied  a  fine,  to   the  use  of  J.  S.   for  the  life  of  J.  S.  with  descent  is 
warranty;  he  afterwards  levied  a  fine  to  the  use  of  himself  and  his  heirs,  with  ^^^^^^y  "j   " 
warranty,  and  after  that  bargained  and  sold  to  another  and  his  heirs.  the  estate 

Lord  Holt  and  Powell,  J.,  held,  1st.  That  the  fine   made  a  discontinuance,  will  after 

vvards  de 
trained  from  alienation  by  several  statutes,  are  not  only  prohibited    from  lowing   fine?,  but  ccendtolha 
ennnor  even  b:ir  ihcir  siicces'^ors  by  their  non-cliiin.       Tlm-s,  in  IVIagd:ilen  College  case,  11  Upj-,     -. 
Rep.  78.  b;    1  llol.  Rep.  151;   Wat-^on,  427:   wlicjre  o  fife  and   five    years*    non  oUiim  were        .    nater 
set  up  in  bar  to  an  ej«;clniRnt  broii^^ln  by  tlie  m-i-^for  fellows  of  the  college,  one  of  the  points  "         ^ 
was,  wheiher  the  master  and  fellows  vvere'l):irred    by  the  firje  and  noii-duim,  and   it  was  re- 
fcolvod  that  ibc  right  of  ihocollesje  was  not  barred,  for  tliu  words  of  die  slat.  13  Eliz.  which 
prohibits  aU  ecclesiastical  corporations  from  alienition,  wore  that  all  leases,  gifts,  grants,  fe- 
ofTmentfi,  conveyances,  or  estates,  to  be  madr»,  had,  or  sufluri'd  hv  any  master  and  follows  of 
any  college.  4^c.   to  any  person  or  persons,  A:c.    (except   Ic  isc^),  sh  »ll   be  u*terly  void  and 
of  none  etfect  to  all  inients.  constructions,  and  purposes.      So.  in  Howlett   v.  Carpenter,  3 
Keb.  775.  where  a  fine  was  levied,  and  no  oliim  was    m  ide  for.  five  years,  there  wa«»  a    con- 
veyance permitted  and  HufTored  by  ihe  master  and  fellows  of  the  college,  and  it  would  have 
been  of  noefiljcl  to  have  prohibiled  the  masler  and  fi*ll«)W4  thom««elves  from  making  convey- 
nnces  of  their  land:},  if  thny  were  allowed    to  h:ive  a  powpr,  t>y  iht'.ir  permission    and  non- 
claim,  to  bar  their  successors.     But  a  bishop,   dean,  or  vicar,  may   bo  iiim.sclf  barred  by 
)iis  non-claim. 

*  Altiiongh  a  copyholder  cannot  implead  or  be  impleaded  for  hi^  copyhold  in  the  King's 
courts,  and,  therefore,  cannot  levy  a  fine  by  it  in  ihe  (.ouri  of  C.  P.;  }et  a  copyhold  estate  • 
being  deemed  an  interest  within  .the  provisions  of  ihc  sta  .  4  H.  7.  a  copyholder  may  be 
bound  by  a  fine  levied  by  the  person  who  lias  the  frei-hold  of  the  land;  see  Coke,  Cop.  155; 
■  Padyer's  case,  9  Rop,  101.  If  a  copyholder  levies  a"  fine  <jf  iiis  copyhold,  it  will  operate  as 
a  forfeiture,  and,  in  such  a  case,  no  acccptniico  of  rent,  or  other  act  done  by  the  lord,  will 
be  available  to  m-tke  the  csi.Mtegood.  It  is  however  said,  in  Doe  v,  llelier,  3  T.  R.  162. 
that  this  doctrine  is  too  general'  tor  unless  there  is  a  change  of  possession,  the  fine  will  bo 
void  against  the  lord;  sec  ante,  tit.  Copyhold. 

t  A  fine  will  in  general  operate  as  a  revocation  of  a  prior  devise  of  Innds  which  the  fine  is 
levied,  see  ante,  tit.  Devise;  and  the  estate  of  a  devisee  may  be  barred  by  a  fine  and  non- 
claim,  if  the  devisee  has  not  entered  on  the  lauds  devised.  Thus,  when  John  Metcalf  devi- 
sed lands  to  Johfi  Gallant,  an  infant,  of  the  ago  of  three  years,  in  foe,  the  son  and  heir  of 
John  Metcalf  entered  on  the  lands,  and  levied  a  fine  of  them.  John  Gallant,  iho  infant,  died 
before  he  attained  his  full  age,  leaving  a  sister,  who  was  then  married.  The  Gour*  were  of 
opinion  that  the  sister  umst  make  her  claim  within  five  years  after  the  death  of  her  husband, 
j^therwise  the  fine  would  bar  hor;  Hoclm  v.  Hoyloch.  Cro.  Car.  200. 

f  Titles  of  honour  cannot  be  barred  or  surrendered  by  fine;  see  tit.  Descent, 
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» 
A  fine  may  but  it  was  only  a  discontinuance  for  the  life  of  J.  S.,  because  the  wrongful 
either  ope  estate  that  caused  the  discontinuance  was  only  an  estate  for  his  life,  and  the 
rate  as  a  discontinuance  could  remain  no  longer  than  that  estate.  2nd.  That  the  aec- 
aace  in  fee  ^"^  ^"®  could  not. enlarge  the  discontinuance,  because  the  estate  raised  by  the 
or  oiii)  for*  fine  returned  back  to  the  cognizor,  and  consequently  the  warranty  which  wa« 
a  purlieu  ar  annexed  to  it  was  extinguished,  and  it  would  be  a  vain  thing  to  make  adiscon- 
period,  ac  tinuance  for  the  sake  of  that  warranty  which  was  destroyed  in  its  creation, 
cording  to  gj  That,  supposing  the  second  fine  had  been  levied  to  R.  S.,  a  stranger, 
oftheeetatey®^'  during  the  life  of  the  first  cognizee,  this  second  fine  made  no  discontinu- 
from  the  ance,  because  the  estate  was  turned  to  a  right  by  the  first  fine,  and  the  second 
creation  of  fine  could  not  turn  it  more  to  a  right,  so  as  it  was  not  a  present  or  an  immedi- 
which  the  ate  discontinuance,  but  if  the  first  cognizee  died  in  the  life-time  ofthe  tenant  in 
discontina^^i^i]^  then  it  would  become  a  discontinuanc  e,  for  the  new  reversion  which  the 
"r*'fi*'ft**T  *®"*^"t  in  tail  gained,  and  to  which  the  warranty  was  annexed,  was  executed  vol 
Whert  a  p*6session  in  R.  S.,  and  there  was  no  right  of  entry  or  action  in  any  body 
fiae  id  levi  when  the  estate  was  executed,  for  the  tenant  in  tail  could  not  enter;  and  the 
ed  in  parao  issue  had  no  ria:ht.  And  they  compared  it  to  Lit.  6'20.  6'22. 
aoee  of  a  2.  DoE  v.  Whitehead.  H.  T.  1759.  K.  B.  2  Burr.  704. 

covenant  ia  j^  person  being  tenant  in  tail-male,  with  remainder  over  in  fee,  in  consider- 
a  prior  con  n^j^jj  ^f  marriage,  conveyed  his  estate,  by  lease  and  release,  to  trustees  and 
an  estate  their  heirs,  to  several  uses;  and  in  the  release  he  covenanted  to  levy  a  fine  to 
tail,  or  the  same  uses.  The  marriage  took  efi'ect,  and  the  tenant  in  tail  levied  a  fine 
when  a  ten  in  pursuance  of  his  covenant.  Aderwards  the  tenant  in  tail  died  without  issue, 
aofl  in  tail  and  the  remainder-man  made  an  actual  entry  upon  the  lands  to  avoid  the  fine, 
MuT^^b  *"*^  ^^^^  brought  an  ejectment.  The  question  was,  whether  the  remainder- 
leaae  and  ^^^  ^^^  ^  ""ig^^  of  entry.  It  was  contc^nded  that  the  entry  was  lawful,  unless 
release,  &  discontinuance  ofthe  eslate-tail  could  be  proved.  That  from  the  authority 
tnd  cove  of  Seymour's  case  the  fine  did  not  operate  as  a  discontinuance,  because  itpa&- 
nantsin  thesed  no  freehold,  the  freehold  having  been  conveyed  by  the  lease  and  release, 
lease  and  before  the  fine  was  levied,  which  therefore  only  operated  as  a  confimation  of 
levV"fine  ^^^  preceding  estate.  The  court  was,  however,  unanimously  of  opinion  that 
which  is  ^^®  lease  and  release,  and  fine  operated  as  one  assurance,  and  discontinued 
done  accor  the  remainder  in  fee,  by  which  it  was  turned  to  a  right,  so  that  the  plaintifiThad 
dingljr;  in  lost  his  right  of  entry,  and  was  put  to  his  writ  of  fonncdon,  because  the  opera* 
*iI*V^"**'  tion  ofthe  deeds  and  fine  ought  not  to  be  divided  and  considered  distinctly,  so 
and  release  ^^  *^  dnfeat  the  intention  ofthe  parties,  and  overturn  a  great  number  of  family 
and  6ne,  settlements.  That  the  deeds  of  lease  and  release  were  incomplete  until  the 
will  be  confine  was  levied,  and  only  operated  as  a  declaration  ofthe  uses  of  the  fine,  so 
sidered  as  that  the  estate  tail  passed  by  the  fine.  And  this  case  was  quite  diflerent  from 
ooeassar  Seymour's,  1  Bulst.  162;  for  in  that  case  Lord  Cheney  did  not  levy  the  fine 
-wilTthere  ""^*^  **  ^®**^  ^^^^  *^®  bargain  and  sale  was  enrolled,  and  it  was  expressly  found 
fore  oper  ^^  ^^®  verdict  that  the  bargainee  entered,  and  was  seized  by  force  of  the  bar- 
ale  as  a  dis  g&in  &nd  sale  only,  so  that  the  bargain  and  sale  was  totally  unconnected  with 
eotttion  the  fine,  nor  did  it  appear  that  any  fine  was  intended  to  be  levied  at  the  time 
aoee  of  the  when  the  bargain  and  sale  was  executed. 
•^•^•^"'  (K)  DowERt  AND  Jointure. J 

•  When  the  original  conveyance  of  an  estate-tail  is  not  by  fine,  but  it  is  only  levied  as  a 
confirmation  of  some  nrior  conveyance,  it  will  not  in  tliit  case  operate  as  a  discontinuance 
ofthe  cstale-tail,  or  take  away  tlie  entry  ofthe  roinain<lpr-m:m:   Seymour's  case,  10  Rep.  95. 

\  It  is  now  fully  cJsral>Iisl)(?(i  nolwiiJKtan'lin:;  contr  iry  opinion  is  to  be  found  in  the  books 
Plowd.  373:  10  Kep.  4JV0;  that  if  a  l)u».hniid  and  uifo  join  in  Icvjing  a  fine  of  the  husiband's 
estate  to  a  stranj^cr,  the  wife  will  !)e  tlH^r»;hy  hnrrcd  from  claiinln.^  her  dower  out  of  Uie 
lands  comprised  in  the  fine,  hcrimse  she  havinir  noiliini;  in  th^sc  land^  in  her  own  right,   her 

1'oining  wiih  her  hn-^hanj  in  a  fiiu'  of  Humm  coull    ho  uo  oihor  purpo-^e  than  that  of  barring 
lerfrom  clai'.iiin^  dower.      IJut  a  fine  levu'd  hy  ilic   hii«h.uid  aloiio  dues  not  bar  his  wife  of 
dower;   see  tit.   Dower. 

X  A  married  woman  may  bar  herself  of  her  jointure,  by  joining  with  her  hnsbard  fn  le- 
vying a  fine  of  it,  provided  it  bo  m  ide  pur-«iianl  to  the  xat.  27  11.  8.  and  be  a  good  bar  of 
dower;  becaaie  the  wife,  by  accepting  surh  jointure  b'Tore  marriairo,  barred  herself  of  her 
right  to  dower,  so  that  ohe  can  claim  oothinu  after  her  hashaod's  death  but  her  jointare» 
which  she  herself  conearred  in  destroying  by  the  fine.     Bat  if  a  jointure  be  settled  on  a  wo- 
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(L)  Entry,  right  op.  [  639  | 

TiioMAsiN  V.  Mack  WORTH.  T.  T.  lf>82.  K.  B.  Carter,  75.  Right  or  ti 

On  the  question  whether  a  fine  and  non-claim  for  five  years  shaU  bar  the  '^®  °'  «"*''y 
right  of  entry,  the  court  held  the  affirmative.  See  Cro.  Car.  575;  W.  Jonti.  ""V.  ^'  **" 
452;  2  Rep.  69.  ^^^  ^^^  * 

(M)   Error,  writ  of.*  Thelevyiog 

(N)  Estoppel.  of  a  fine  m 

Helps  v.  !Ieueford.  H.  T.  1819.  K.  B.  2  B.  8t  A.  242.  top*  «» 

Husband  and  wife  granted  to  trustees  an  estate,  of  which   the  wife's  father^    .*'• 
was  seised  in  fee  simple;  and  aftnrward,  in  the  life  of  the  father,  they  levied  a||*'i',Jd  ^jl 
fine  ot  the  lands  to  the  uses  of  the  settlement,  and  the   father  afisrwa  ds  (ii<'d,  persona 
leaving  the  wife  one  of  the  co-hoire3sea.     The  court  "held,  that  her  moiety  of  claiming 
the  estate  becauK?  suhjoct  to  the  u^es  of  that  settliMnent,  by  reason  of  the  fine,  ''tie  aoder 
as  an  estoppel  agaln-st  the  husband  and  wife,  and  all  persons  claimin  '  title  un-    ,  '"•^   , 
derthem.  ^  A  fine  wi  I 

(O)  Exkcutors  and  Administrators.  J  creale  ribr 

(P)  Foufeitiri',  fa^n^e 

1.   Smith  v.   Artll.  T.  T.  1'»«9.  K.  B.  2  Lev.  202.  wfcn  it  at 

A.  being  a  tenant  for  life,  Vith  remainder  to  15.  for  life,  levied    a  fine  to  B.  tempit  to 
This  was  holden  to  be  a  forfeiture  of  both  their  estates:   for,  by  their  own  act  *^"'®'*'*  ■ 
on  record,  they  had  denied  the  reversion  to  be  in  the  lord;  the  one  by  giving,  f'^f**^  ** 
and  the  other  by  receiving  it.  \^^  p^^- 

2.  Freeman  v.  Barnes.  H.  T.  1682.  K.  B.  1  Vent.  55.  can  iegaUj 

A.  being  tenant  for  life,  with  remainder  in  tail  to  B.,   they  both  joined  in  convej.J 
levying  a  fine  sur  cop^niznnce  dc  droit  come  ceo,  he.  to  a  stranger  in  fee.     The  ^"*  where 
court  held,  that  this  was  neither  a  discontinuance  nor  a  forfeiture,  but  that  each    J  Pf"®** 

*  who  naa 

of  the  parties  to  the  fine  gave  that  which  he  might  lawfully  dispose  of;  and  that  ^^  ^^^^  ^ 
the  law  would  construe  it  to  be,  first,  the  grant   of  the  person   in   remainder,  tate  ofinha 
and  afterwards  the  grant  of  the  tenant  for  life.  r'rtance 

3.  PiGGoT  V.  Salisbury.  M,  T.  1676.  K.  B.  2  Mod.  109.  joins  with 

In  ejectment,  the  jury  found   as  to  all  but  one  moiety  for  the  defendant;  as  *^®  i*.^"**** 
for  the  other  moiety,  tlicy  find  that  these  were    formerly  the  houses   of  one  i^^yj,,-  , 
Nightingale,  who  was  seized  thereof  in  fee,  and  made  a  l<^ase  of  them,  which  gne,  itdo^i 
commenced  1st  of  April,  yet  in  bein^-;  that  the  reversion  descended  to  Bridg-not  then 
et,  his  daughter  and  heir,  who  married  William  Mitton,  by  whom   she  had  a  operate  as 
daughter  named  Elizabeth;  that,    upon   the   marriage   of  the  said  Elizabeth ■^'"'^•'^■'•' 
with  Francis,  the  son  of  Sir  Oliver  Lee,    by  fine  and    other  settlement,  these 

man  aHer  marriage^  in  .which  ca»e  it  i^l  no  bar  ofdownrf  and  nhe  joins  her  ha^tband  in  levy- 
ing a  fine  of  it,  thi.s  will  not  prevent  her  from  claimin<;  dower  out  of  any  other  Inndu  where- 
of her  ha.shnnd  was  Rni<ed  darin<r  the  coverture;  becnuAt},  the  jointure  beinj^  no  bar  ofdoor- 
er,  the  wife  had  her  election  on  her  hu<<band^!i  death,  either  to  accept  of  the  jointure,  or  to 
claim  her  dower,  and  therefore  Lord  Coke  nays  that  a  Bne  levied  of  her  jointure  before  her 
time  of  election,  is  n)  bar  to  har  right  of  electing  dower,  when  the  time  of  her  election 
dooii  come.  But  where  it  appeaj^  not  to  have  been  th  i  intention  of  a  hu^^band  and  wife 
in  levying  a  fine  to  bar  the  wife's  jointure,  it  will  not  aO'ect  it  in  a  Court  of  Equity; 
eee  1  In^t.  36  b.;  Dyer,  358.  pi.  49;  1  Dulb.  173;  1  Leon.  285;  Finch,  227;  Anon. 
Skin.  238. 

*■  Fine  and  non-claim  i^  a  bar  to  a  writ  of  error,  in  consequence  of  the  word  acttooa  in 
the  Stat,  of  Henry. 

1  Thus  altho*  a  fine  levied  by  persons  who  have  no  estate  of  freehold  in  the  landa,  ia  void 
at)  to  strangers,  yet  it  will  operate  as  nn  cstoppt^l  against  nil  the  parties  to  it.  So,  if  two  per- 
sona are  seised  in  fee,  and  n  stran<Ter  levies  a  fine  to  them  and  to  the  heira  of  one  of  thnm, 
the  other  will  he  thereby  e.^topped  from  claiming  any  thing  more  than  an  estate  for  life  in 
the  lands;  see  Shcp.  Touch.  14. 

i  When  lands  are  dcvi«<ed  to  executors  for  payment  of  debts,  such  devisees  may  be 
bound  by  a  fine  levied  of  the  lands  thus  devised,  if  ihey  do  not  make  their  claim  in  doe  time; 
6  Rep.  124.  J 

$  Thus,  wh(»re  a  person  who  is  only  tenant  for  life  levies  a  fine  sur  cognizance  de  droit, 
&c  it  will  operate  ns  a  forfeiture  of  his  estate,  because  it  is  an  attempt  to  create  a  greater 
estate  than  tie  can  lawfully  convey,  and  nl^o  a  renunci:ition  of  the  feudal  connexion  between 
the  tenant  and  his  lord.  So,  if  a  tenant  for  life  accepts  a  fine  sur  cognizance  de  droit,  &c. 
for  it  ifl  a  denial  of  tenure  upon  two  accounts;  first,  in  admitting  the  reversion  to  have  been 
in  a  stranger  to  convey;  and,  secondly,  in  accepting  of  it  himself  to  the  prejadice  of  th« 
person  in  reversion;  see  1  Roll.  Ahr.  855. 
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A  fine  inr  houses  were  settled  to  the  use  of  the  said  Bridget  for  life ;  then  to  the  use  of 
concMsit  ITrancis  Lee  and  the  said  Elizabeth,  and  the  heirs  on  the  body  of  the  said  Eliz- 
a^ienani^  abeth  to  be  begotten  by  Frnni  is;  and,  for  want  of  such  issue,  to  William  Mit- 
for  life,  ton,  for  life;  and  afterwards  to  the  right  heirs  of  Uridget  Mitton  for  ever. 
does  not  op  William  Mitton  and  Bridget,  his  wife,  before  the  expiration  of  the  term,  levy 
erate  as  a  a.  fine  sur  concesserttnl  to  iwo  cognizv.es,  wherein  the  said  husband  and  wife 
rorfeitoreof^Q},^^^^^  tenement  a  proud  el  tolum  ct  quic(juid  habent  in  tentmentis  prced  cum  periin^ 

w  estate,  ^^^  ^^^  ||p^  ofthe  said  husband  and  wile,  and  the  survivorofthem,  with  proc- 
only  trans  lamations.  They  find  that  the  lessee  for  years  attorned,  and  that  the  fine  thus 
fers  such  an  levied  was  in  trust  for  the  Earl  of  Salisbury;  and  thafrbefore  the  first  day  of 
interest  as  February,  before  the  action  brought,  he  entered  by  the  direction  of  (he  two 
iho  tenant  cognizees,  and  that  he  was  seized  prouf  lex  pu^ulal .  That  on  1st  February, 
j^^li  J. "**^  Sir  Oliver  Lee,  and  Fran(is  Lee  his  son  and  heir,  and  Elizabeth  his  wife, 
pass,  with  William  Mitton,  and  Bridget  his  wife,  by  bargain  and  sale,  conveyed  the  pre- 
out  divest  mises  to  the  Earl  and  his  heirs,  which  was  enrolled  in  chancery,  in  which  deed 
ing  or  dis  there  was  a  warranty  against  Sir  Oliver  and  his  heirs;  that  in  the  same  term, 
placing  the  William  Milton,  and  Bridget  his  wife,  levied  a  fine  sur  cospiizance  de  droU 
estate  m  re  ^^^^  ^^^^  ^^  ^^  ^^^  Earl;  thsit  Francis  Lee  was  son  and  heir  of  Sir  O.  Lee; 
reversion.    ^^^^  ^^*'  ^^^^G*"  Lee  and  Elizabeth  died  in  the  life-time  of  Francis;  and  that 

[641  I  Francis  died,  leaving  issue  Sir  Thomas  Lee,  the  now  lessor  of  the  plaintiff: 
A  fine  sur  that  the  warranty  descendcMl  upon  him.  being  inheritable  to  the  estate  tail;  that 
concessit,  the  estate  ofthe  Earl  ofSallsbnry  descended  to  the  present  Earl,  who  was  the 
levied  by  a  defendant;  and  that  Sir  'J'.  Lee  entered,  and  made  a  lease  to  the  lessor  of  the 
|en;int  for  plaintiff.  The  question  u|)on  llio  special  verdict  was,  wh(  ther  by  the  fine  $ur 
ODorate  as  ^^"cesstTMn/  levied,  the  estate  which  the  husband  and  wile  had  in  possession 
a  forfeiture  ^^^Y  Passed,  or  whether  that  and  the  estate  for  life,  which  the  husband  had  aC- 
ofhises  ter  the  tail  spent,  passed  likewise?  If  the  latter,  then  they  passed  more  than 
tate,  bo  they  could  lawfully  grant,  because  ofthe  intervention  of  the  estate-tail,  and 
cause  It  on  i\iqxi  this  fine  wrought  a  disphicinij  or  divesting  the  estate  of  William  MUtoa 
§uch*a '  ^'^'  for  life  in  reversion,  and  turned  it  into  a  right,  and  if  so,  then  this  collateral 
yjfe^it  ng  iho  warranty  of  Sir  Oliver  Lee  will  descend  on  Sir  Francis,  and  from  him  to  the 
tenant  for  plaintif}',  and  will  bar  his  entry  but,  if  the  estate  was  not  displaced  and  turned 
iife  may  into  a  right  at  the  time  ofthe  warranty,  then  the  heir  is  not  barred  by  this  col- 
lawfulljr       lateral  warranty  ol  his  ancestor.     But  no  judgment  was  givx»n  now  in  thiscase^ 

pass,  wi'h    another  matter  being  debated-     See  '2  Plow.  14;  3  Atk.  729. 
oat  divest  =>  ./\n     n. 

ingordis  '  ^i)      FirmE    INTEREST. 

placing  the  Edwards  v.  IIvles.   M.  T.   i(Jo3.  K.  B.  Hard.  420. 

estates  in  A  person  limited  lends  to  the  use  of  himself  fur  life;  and,  if  he  shoiild  settle 

remainder   a  jointure  on  his  wife,  and  make  a  lease  f)r  thirty-one  years,  to  commence  aA- 

orrever       j^j.  j^jg  death,  that  then  the  trustees  should  stand  seised  to  such  usues.     He 

Fntiireinte  ^^^^  *  lease  accordingly,  and  then  he  and  his  wife  levied  a  fina«     The  Court 

rests  arc  not  ^^^^)  ^^^^  ^^^^  lease  was  not  bnrred,  because  being  a  future  interest,  it  wag  not 

divested  or  divested  or  displaced  by  the  fine. 

barred  by  a  (R>    Grant  t 

^"«-''  (S)    The  KixgJ 

(T)  Lf.ases  for  tears 
Freeman  v.  Barnes.  T.  T.  M>()8.  K.  H.    1  Lev.  270;  S.  C.   I.  Vent.  82; 

Sid.  4G0;  3.Keb.  5(34. 
The  Marquis  of  Winchester  bein^i  seised  in  fee  ofthe  lands  in  question  the 
8th  of  July,  lets  them  to   Sir  An.  Mayne  for  10.)  years,  in  trust  for  the  Mar- 
quis and  his  heirs,  and  to  wait  upon  the  inheritan<:e.     The  leasee  enters;  af- 
terwards, the  Marquis  cnter.^,  and  lets  it  to  Lord  JJacey  for  seven  years;   and 

■*  But  ihis  will  do(;s  not  .'jppl)"  to  vesleJ  reversions  or  remainders;  see  Podyer's  case.  & 
Rep.  104;   o  n..c.  Ahr.  74). 

+  A  fuif  Will  soiiicuni.js  (•pfr,'»o  !>>'  vvay  of  ^^rant.  Tlius,  if  a  copjircener  in  t.iil  levies  a 
fine  to  aiiolli:!r,  Mjr  <^<i'y.M7.^^\cH  dc  droit,  Sac.  it  will  li.ivo  t!ie  offuct  not  of  a  relea^o  but  a 
grant;   yoo  1  Inst.  i>i)').  b.  n.  I. 

t  Asm>  laches  ran  bo  aUribntn.l  lo  tlio  King,  and  as  the  nullum  tempiM  act  doe«  not  cx- 
t  nd  lo  ivi^Sj  it  fiibw^  ilia*.  hij  .^I.ijssty  cannot  be  bound  by  a  fine  to  whioli  he  is  not  & 
parly- 
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then  lets  it  to  the  Spanish  Ambassador  for  seven  years;  which  leases  being    [  649  | 
expired,  this  demise  is  not  found  to  be  upon  the  land.     Afterwards  the  Mar- L«aM>  for 
qois  demises  to  Germin  for  51  years,  upon  consideration  of  money,  and  re  ?**J"  "V 
serves  a  rent,  and  covenants  to  levy  a  fine  for  the  assurance  of  the  term,  which  w* -g"^  :f 
waa  afterwards  done  with  proclamation.      Germin  enters,  and  five  years  pass-|he  lesMM 
ed  without  any  claim  made,  which  lease  by  mean  assignment  came  to  VVich- ever  w«r« 
erley,  the  lessor  of  the  defendant,  who  was  plaintiff  in  the  Common  Pleas,  and  or  even 
there  had  judgment.     The  only  question  upon  this  special  verdict  was,  wheth-  migbt  hattf 
er  the  fine  and  non-claim  should  bar  the  interest  of  Sir  An  ,  the  lessor  in  trust?  ■®*°'  HV 
Agreed,  that  a  fine  regularly  shall  noi  work  upon  an  interest  which  is  not  di-^^i  g^^ 
vested,  though  in  some  cases.it  does,  as  upon  the  interest  of  a  term,  according  termi  mera 
to  Gafilin's  case,  5  Co.^  which  yet  cannot  be  divested;  but  though  the  first  ea-hr  kept  on 
try  made  but  a  tenancy  at  will,  yet,  taking  upon  him  to  make  leases,  that  iB«>o*fo'  tiM 
enough  to  declare  his  intent  to  dispossess  his  lessee  in  trust.     Besides^  he  r®"*^"'?*^ 
serves  a  rent,  and  covenants  for  quiet  enjoyment,  and  to  make  further  assur-{^^  inherit 
ance,  which  could  not  stand  with  the  interest  of  the  lessee  in  trust.     Upon  the  anee." 
case  of  Isham  and  Morris,  in  1  Cooper,  109,  1 10.  where  upon  evidence  it  was 
resolved  by  the  justices,  that,  if  the  cestui  que  trust  o^sl  lease  for  years  purchas- 
eth  the  inheritance,  and  occupies  the  land  and  levies  a  fine,  that  this,  after 
five  years,  shall  bar  the  term,  which  is  not  so  strong  in  this  case,  because  there 
were  no  leases  made  and  entry  thereupon;  and  the  trust  must  pass  inclusively 
by  the  fine,  as  is  resolved  in  divers  books,  especially  in  this  case,  where  it  is 
to  wait  upon  the  inheritance,  which,  though  it  arises  but  out  of  a  term^  yet  it 
shall  follow  the  land,  and  go  to  the  heir. 

(U)  Married  woMEN.f 
WoTTON  v.  Hall.  M.  T.  1669.  K.  B.  2  Saund.  180;  S.  C.  1  Mod.  290.      A  mtrriia 
The  question  was,  whether  if  a  fine  sur  concessit  for  years,  with  a  generalwoman 
warranty,  be  levied  by  husband  and  wife,  an  action  of  covenant  will  lie  against™*^  ^j™ 
the  wife  surviving  on  the  warranty.     It  was  contended  for  the  defendant  that,  -.n^^^ty 
as  the  law  enabled  a  feme  covert  to  levy  a  fine,  it  should  work  by  estoppel,  or  a  fine  rat 
and  pass  against  her  a  good  interest,  but  not  make  her  liable  to  a  personal  ac- concenit, 
tion  thereupon  to  answer  damages.  *nd  an  ae 

Per  Cur.     A  covenant   in  this  case  will  lie  against  the  wife.     Twisden,  J.  ^'®'"  **'-??r* 
added,  that  there  was  no  question  a  covenant  would  lie  upon  a  fine;  for  ^®^^"  JI^"i^t  ij^* 
ing  is  not  always  jficcessary  to  found  an  action  of  covenant;  thus  covenant  lies  Qp^Q  sqcIi ^ 
against  the  King's  lessee  by  patent,  upon  his  covenant  in  the  patent,  though  warraatj. 
we  know  there  is  no  sealing  by  the  lessee.     See  Hob.  20. 

(V]  Mortgages.     See  post^  tit.  Mortgage. 

*  If  they  bo  vested  in  trustees  for  any  other  purpose,  they  may  jbe  bound  |by  fine,  and 
non-claim;  1  Cha.  Rep.  27;  Comb.  67. 

t  it  is  now  fully  settled  ihat  a  married  woman,  by  joining  with  her  husband  in  levying  a 
fine,  may  bar  herself  and  her  heirs  af  all  her  estate  and  interest  in  any  lands  whereof  bo  it 
seised  in  her  right.  And  where  a  fine  is  levied  by  a  husband  and  wife,  of  lands  wbich  arc 
the  property  of  the  wife,  the  whole  estate^passes  from  the  wife,  and  the  cognizee  is  in  by 
her  only,  so  that  if  the  fine  is  afterwardd  reversed,  the  whole  estate  becomes  again  vested  in 
the  wife.  As  a  feme  covert  miy  by  fine  make  an  absolute  alienation  of  her  estate,  so  she 
may  make  a  conditional  one,  and  therefore  if  she  and  her  husband  mortgage  her  estate  bj 
fine  it  will  bind  her  and  her  heirs:  1  Vern.  41.  294;   1  Loon.  285. 

Every  kind  of  fine  by  a  married  worann,  whether  with  or  w'iihout  proclamation,  and  whe- 
ther levied  in  the  Court  of  Common  Pleas  or  in  an  inferior  court,  will  be  binding  on  her  and 
if  she  covenant  to  levy  afine,  a  (/ourl  of  Equity  will  decree  the  husband  to  do  it;  see  3  P. 
Wms.  87.  n.;  8  Vos.  5')o.  By  the  stat.  'A2  Hon.  8.  c.  28.  s.  6.  it  is  declared  that  no  fine  le- 
vied by  a  husband  of  any  lands  whereof  he  is  seised  in  right  of  his  wife  shall  be  prejudicial 
or  hurtful  to  the  wife  and  her  heirs.  Allhouijh  the  vvord^  of  this  act  .are  very  general,  yet 
if  the  husband  levie:^,  Dyer,  72  b;  22  Ca.;  8  Rep.  72  b.  a  fine  with  proclamations,  the  wife 
is  bound  to  enter  within  five  years  after  the  death  of  her  husband,  and  if  she  does  not,  she 
will  not  only  be  barred  of  her  entry,  hut  also  of  her  right,  for  the  object  of  the  statute  was 
only  to  provide  against  the  discontuiiiunco,  which  was  a  grievance  peculiar  to  married  women 
but  not  to  invalidate  fines  duly  levied  as  to  married  women;  they  having  common  with  oth- 
ers  by  entry  or  claim  to  avoid  the  fine.  Besides,  though  the  words  of  the  statute  are  gene- 
ral, "That  such  a  fine  shall  not  be  prejtidicial  to  the  wife  or  her  heirs;'*  yet  the  following 
words;  **  But  that  >lin  m  ly  Uwfully  enter,  according  to  her  right  and  title  therein,*'  are  ex- 
planatory, and  allow  her  an  entry  only  in  those  cases  where  she  had  a  right  before  the  sta- 
tute.    If  a  married  man  levies  a  fine  of  his  own  estate,  and  five  years  pass,  bis  wife  is  DOt 
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(W)  Powers  * 
Jersey  v.  Deane.  E.  T.  182*2.  K.  B.  5  E.  <5"  A.  66^9. 
[  643  ]  Lands  were  settled  to  the  use  of  the  husband  for  life;  remainder  to  the  use 
A  fine  levi  of  the  wife  for  life;  remainder  to  iheir  sons,  successively  in  tail  male;  and,  fer 
•cTin  oppa  default  of  such  issue,  to  the  use  of  the  wife  in  fee,  if  she  should  survive  the 
Dower  hu  ^"^^^^^^^i  ^"*  if  she  should  not  survive,  to  the  use  of  the  daughters  successive- 
no  opera  ^7  in  tail  male;  and  in  default  of  such  issue,  to  su6h  uses  as  the  wife  should 
lioa*  appoint;  and  in  default  of  appointment,  to  her  in  fee.     The  settlement  coo- 

tained  a  power  for  the  trustees,  with  the  consent  of  the  husband  and  wife  to 
sell  or  exchange,  and  a  covenant  for  further  assurance.  In  pursuance  of  the 
settlement,  fines  were  levied:  subsequently,  other  fines  were  levied  by  the 
husband  and  wife,  which  were  declared  to  be  taken,  to  corroborate-the  uses  of 
the  settlement  antecedent  to  the  limitation  to  the  use  of  the  wife;  which  were 
declared  to  be  taken  to  corroborate  the  uses  of  the  settlement  antecedent  to 
the  limitation  to  the  use  of  the  wife  in  fee-simple,  and  subject  thereto  to  such 
uses  as  the  wife  should  by  will  or  deed  appoint.  On  a  case  sent  by  the  Vic<^• 
Chancellor  to  the  Court  of  K.  B.,  it  was  held  that  the  latter  fines  did  not  ope- 
rate to  extinguish,  destroy,  or  suspend  the  power  of  the  husband  and  wife  to 
[  644  j  direct  a  sale,  or  exchange  of  the  estates. 
A  fine  may  (^)    Ui-I-EASe. 

•nnre  hy  Eustace  v.  Scawen.  Cited  5  Cru.  Dig.  220. 

^y  of  re        j^  jjj-g  ^^^^  ^j^q  Court  held,  that  a  fine  should  enure  by  way  of  release. 
'  (Y)   Remainders  and  Reversions. 

1.  Symonds  v.  Cudmore.  E.  T.   1G91.  K.  B.  I  Show.  370;  S.  C.  4  Mod.  L 
AUho'  a  ^*  being  tenant  in  tail,  with  reversion  in  fee,  makes  a  lease  for  years,  and  od 

fine  does      ^^^  death,  before  the  term  expires,  the  issue  in  tail  levy  a  fine,  this  Jease  can- 
not bar  a     not  be  avoided  by  him,  or  by  the  conusee  of  the  fine;  for  although,  as  the 
remainder    lease  was  derived  out  of  the  estate  tail,  and  also  out  of  the  reversion,  the  issue 
orreversionin  tail  might  have  avoided  it,  yet  having  destroyed  the  entail  by  the  fine,  his 
uMh*  power  is  gone,  and  the  conusee  cannot  avoid  it,  because  he  is  a  stranger^  who 

rovenioo.t  '^^^^^'^^^  ^^y  privity  in  the  estate  in  tail. 

2.  GooDRiGHT  V.  Forrester.  Cited  5  Cru.  Dig.  222. 
Where  a         ^^e  of  the  questions  in  this  case  was,  whether  the  fine  levied  by  P.  B.  de- 
fine is  levi  vested  the  estate  of  T.  B.  the  reversioner.     Lord  Ellenborough  delivered  the 
ed  by  a  ten  judgment  of  the  C^urt,  and  said,  thcv  were  all  of  opinion  that  the  fine  divested 
ant  for  life,  the  estate  of  T.  B  ,  and  that  the  answer  of  Sergeant  Williams,  "  That  a  re- 
tion?8*io     "»aJ"<J«»'-'n?°  was  not  bound,  since  the  statute  4^H,  7.  to  look  to  his  estate  till 
divest  the    *^®  determination  of  the  proceeding  estates,"  was  not  satisfactory;  for  though 
estates  in    that  statute  prevented  the  laches  of  antecedent.remainder-men  from  prejudicing 
remainder,  those  who  followed,  as  it  did  before  the  statute  of  nonclaim,  34  Edw.  3.  yet  it 
had  not  preserved  the  right  of -the  subsequent  remainder-men,  by  at  ail  alter- 
ing the  immediate  effect  of  the  fine  upon  the  remainders,  but  by  giving  all  the 
remainder-men  rights  of  entry,  within  five  years  after  their  respective  titles 
should  accrue,  and  thereby  preventing  th<;ir  rights  from  depending  on  the  coo- 
duct  of  the  person  whose  right  of  entry  accrued  immediately  on  the  forfeiture; 
and  their  opinion  was,  that  the  effect  of  P.  B.'a  fine  was  to  divest  the  estate 

thereby  barred  of  bcr  dower,  bol  is  wjihin  (he  second  saving  of  llio  statute,  and  will  bo'  al- 
lowed five  years  from  the  deaili  of  her  husband  lo  make  her  claim,  because  her  ti.lo  to  dow- 
er did  not  accrue  till  that  period, 

•  Powers  appenilanr^or  in  ^ross,  may  be  bnrred  hy  a  fine  levied  of  the  lands  lo  whitb 
such  powers  relate,  by  the  |?nrsori  to  whom  the  powers  are  reserved,  because  by  the  fine, 
the  person  acknowledges  all  Ills  right  and  interest  in  tljc  lands  to  be  vested  in  another,  and 
therefore  it  would  he  repugnant  to  that  acknowledgment  that  he  should  ever  afterwards 
elaim  any  power  over  those  lands.  Besides,  a  power  appeudunt  or  in  gross,  being  Jpart  of 
the  old  dominion,  u  considered  as  an  ?in  erest  v.hich  may  be  releasjed;  see  1  Inst.  237;  3 
Ron.  83;  1  Id.  173;  Touch.  TjUI.  But  powers  collateral  to  the  land  which  are  not  joined 
with  an  interest,  cannot  be  barred  or  dcsiroyed  by  fines  levied  by  the  persons  to  whom  such 
powers  are  reserved;  because  thev  arc  coiisiderod  as  bare  and  naked  aulhorilies,  which  can- 
not be  released  or  divested;  see  1  In:rt.  'I'^l;   1  Aik.  474. 

f  In  sach  a  case  the  reversion  becomes  iiabic  lo  ihe  incumbrances  of  all  those  who  were 
entitled  to  it;  so  that,  if  a  tenant  in  tail,  uiih  tlio  immodiale  reversion  in  fee  in  himseiQ 
makes  a  lease,  acknowledges  a  judgment,  or  incumbers  his  estate  in  any  otlicr  manner,  aod 
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in  reversion  of  T,  B.,  leaving  in  him  only  such  right  of  entry  as  the  forfeiture   f  645  ^ 
incurred  by  reason  of  the  fine  authorised  him  then  to  exercise;  and  if  that 
should  not  bo  thereupon  pre*5ently  exercised   by  him,  leaving  in  him  a  future 
right  of  entry,  to  be  exercised  within  hve  years  after  the  determination  of  the 
estates  for  life,  and  of  the  remainder  of  the  term  of  forty  vears. 

3,  Williams  ▼.  Thomas.  H.  T.  1810.  K.  B.  Ii2  East,  141. 

Anne  Evans  being  tenant  for  life  of  the  premises  in  question,  levied  a  fine  Tenant  for 
thereof  in  1792,  and  died  in  1808,  having  previously  made  her  will,  by  which  lif»  levied* 
she  demised  them  to  the  defendant  Thomas,  who  upon  her  death,  took  posses-^"®»  ""^  •^ 
sioQ  of  the  same  under  the  will,  and  so  continued  in  possession  till  the  time  o^^J^i'j**!,- 
bringing  the  action.     It  was  contended,  in  bar  to  the  ejectment,  that  the^  fine  premises 
was  tt  forfeiture  of  the  estate  for  life,  and  that  the  entry  and  possession  of  the  and  died 
devisee  amounted  to  a  disseisin,  otherwise  there  could  be  no  disseisin  commit- seised,  the 
led  in  the  present  times.     Lord  Ellenborough  said,  that  no  act  had  been  done  *'"^''y  *?d 
by  the  defendant  to  make  a  disseisin.     The  lessor  of  the  plaintiff  never  was  in  5°"*'"°'"* 
possession,  and  therefore  could  not  be  disseised  or  put  out  of  possession.     It  ^-^g  ^f  ^i^, 
did  not  even  appear  that  the  defendant  was  cognizant  of  the  claim  of  the  les-  devisee  wae 
8or.     Disseisin  was  formerly  a  notorious  act,  when  the  disseisor  put  himself  in  holdento 
the  place  of  the  dieseisee,  as  tenant  of  the  freehold,  and  performed  the  acts  of*>«no  dissei 
the  freeholder,  and  appeared  in  that  character  in  the  Lord's  Court.     But  no®'"  of  }h« 
act  of  notoriety  was  stated  to  have  been  done  by  the  defendant  as  claiming  ^ '*^®"***'**' 
right  to  put  himself  in  the  place  of  the  rightful  freeholder.     It  would  be  carry- 
ing the  doctrine  of  disseisin  further  than  any  other  case  had  done,  to  say  that 
the  mere  taking  of  rents  and  profits,  as   devisee  of  the  land,  was  a  disseisin 
without  meaning  to  do  this  adversely  to  the  party  entitled;  for  it  did  not  even 
appear,  that  when  he  entered  he  knew  of  the  lessor's  claims. — Judgment  for 
plaintiff  accordingly.  ' 

(Z)  Right  of  way  or  common.*  ^  g^g    . 

(A  1)  Tenant  by  statute  mecijant,  statute  staple,  and  elegit.       Tenant  bJ 
Ognell  v.  Arlington.  T.  T,  '2Q  Car.  2.  C.  P.  1  Mod.  217.  .tatnie  mor 

The  Court,  upon  a  trial  at  bar,  delivered  for  law  to  the  jury  that,  if  there  be  chant,  stat. 
tenant  by  elegit  of  certain  lands,  and  a  fine  be  levied  of  those  lands,  and  five  staple,  or 
3^ears  with  non-claim  pass,  the  interest  of  the  tenant'by  elegity  is  bound,  accor-«l^*»  c*"* 
ding  to  Saslyn's  case,  5  Co.  124^  Cro.  Jac.  CO;  otherwise,  if  the  land  had  not  J"^^  ^^^^ 
been  actually  extended.     Also,  that  if  an  inquisition  upon  an  elegit  be  fotuid,g,jg  J^j^jj 
and  the  party  before  entry  has  the  possession,  a  fine  with  non-claim  shall  bar  they  bare 
his  right;  for  before  actual  entry  he  may  have  ejectment  or  trespass,  and  B0ex:ended 
not  like  to  an  inleresse  tLrmini.  the  landc 

(B  1)  Tenant  in  tail.*!* 
(C  1)  Trust   estatfs.J 
aflorwards  levies  afinp,  it  will  let  in  the  roveraion  in  foe,  and  make  it  liable  lo  all  thoso  in- 
cumbrances. 

*  Aright  of  way  or  common  being  merely  incorporeal  rights,  collateral  to  nnd  is9uing]oat 
of  lands,  cannot  be  divested  by  a  fine;  see  T.  Ruym.  149;  5  Rep.  124;  a;  Cro.  Jac.  60; 
Goodri^ht  v.  Beard  and  Jones.  M.  T.  cited  5  Cra.  Dig.  238. 

t  Alienations  working  a  discontinuance,  are  deemed  in  law  tortiona.  acts  which  may 
well  be  restrained  by  proviso;  bat  it  i.^  otherwise  of  an  alienation,  by  suffering  a  common 
recovery,  or  levying  a  fine  within  the  statutes  4  II.  7.  c.  24,  and  82  H.  8.  e.  3$;  for  this 
<a  no  discontinuance,  but  a  bar;  and  a  liberty  inHcparab|o  from  the  cistates,  as  that  tenant 
in  tail  mny  autfer  a  common  recovery,  cannot  bo  restricted  by  any  condition  or  proviso; 
Hob.  170.  *•  For  a  condition  annexctl  to  an  estate  given  is  a  diiferent  cla»»so  from  the 
grant,  and  therefore  cannot  frustrate  the  grant  precedent,  neither  in  any  *fting  expressed 
■or  in  any  thing  implied,  which  is  of  it.sniture  incident  and  inseparable  fr<»m  the  thing  gran- 
ted;" ibid,  et  vid.  Sir  Anthony  Mildmay's  case,  6  Co.  41;  1  Co.  «J6;  9  Co.  128.  b; 
Moor,  60l;iCro.  Jac.  697;  Vent.  322;  Jones,  58;  Rex  v.  Burcho^^  Amb.  379. 

t  A  fine  is  a  good  bar  to  a  trust  estate  as  wull  as  to  a  legal  «ne;  becautie  the  cestui  que 
trust  has  an  equitable  interest,  and  is,  therefore,  bound  to  /Kirsue  the  proper  remedies  for 
securing  it;  and,  if  this  were  not  tho  case,  the  operation  of  a  fine  would  be  much  less  ex- 
tensive than  it  is,  as  there  are  so  many  trust  estates  d^w  always  existing. 

But  with  respect  to  equitable  titles  there  is  a  d^tinc'.ion;  for,  where  the  equity  charges 
tjie  lands  only,  a  fine  and  non  claim  la  a  goo()  bar;  but  where  it  charges  the  person  only, 
in  respect  of  the  land,  it  is  then  no  bar.  lA  however,  the  title  is  merely  a  legal  one,  and  a 
man  has  purchased  an  estate,  which  hesao^  himself  has  a  defect  on  the  face  of  the  deedi; 


[647] 
If  B  ine  bft 
feand  by 


FINES  OF  LAND,— Effect  of. 
(D  1)  Uses  • 


Terdietto     IX.   WITH  REFERENCE   TO  THE   PRACTICAL  MODE  OF 

fc«T«  b«a>  LEVYING  A  FINE. 

leTied  b«  isL  Jn  lohal  court  io  be  levied.'^ 

tk'i^efiiiT  ^^^^^  ^  Athol,  V.  Wilding.  E.  T.  1750.  C.  P.  1  Wils.  275. 

I  648  I  ^^  ^^^  objected,  that  the  veridict  found  the  fine  levied  temporcy  Car.  2.  bc- 
eientf  pa  ^^*'®  ^^®  King's  justices  in  the  Court  at  Lancaster;  but  it  is  not  found  who 
ktiiis  of  those  justices  were;  whether  they  were  such  justices  as  had  power  to  take  the 
JLancAster,  fine.  Per  Cur,  We  will  presume  them  to  be  such  justices  as  had  power  by 
it  will  be  statute  to  take  fines  in  the  county  palatine,  as  the  contrary  does  not  appear, 
preiomed  o^    jj^  yfj^^^  manner  Io  be  levied. 

they  were 

JQStices  haT  yet  the  fine  will  be  a  bar,  and  will  not  afTect  the  purchaser  with  notice,  so  as  to  make  him 
ing  power    a  trontee   for  the  person  who  had  the  right;  becaurc,  ns  Lord  Hardwicke  observes,  this 
t«  do  80.       would  ba  carrying  it  much  too  far,  for  tbe  defect  upon  the  face  of  ihe  deeds  is  often  the  oe- 
casion  of  the  fines  being  levied. 

Having  examined  in  what  cases  a  cestui  que  trust  may  be  barred  of  his  tmst  estate,  by 
the  fine  of  a  stranger,  it  will  also  be  necessary  to  inquire  how  far  a  fine  levied  by  a  cestai 
que  trust  himself  is  a  bar  to  his  trust  estate.  Before  the  statute  of  uses,  if  a  cestui  que  use 
had  levied  a  fine,  it  might  have  been  avoided  at  any  time  by  the  plea  quod  partes  finis  ni- 
hil habuernnt;  because  the  cestui  que  use  had  no  estate  in  the  land,  bat  was  barely  tenaat 
at  will  to  his  trustees.  But  modern  Chancellors  have  very  much  altered  the  law  in  this  re- 
spect, as  it  has  been  long  since  settled,  that  a  cestui  que  trust  in  tail  may,  by  a  fine  duly  le- 
vied, bar  his  issue  as  fully  as  if  he  had  the  legal  estate;  for  otherwise,  trustees,  by  refusing,  or 
by  not  being  capable  of  executing  their  iru<)t,  might  prevent  the  tenant  in  tail  from  execating 
the  power  given  him  by  the  law  over  his  estate,  which  would  be  extremely  inconvenient* 
and  tend  to  the  introduction  of  perpetuities.  It  is  also  fully  established,  that  a  term  of  years 
which  is  vested  in  trustees,  on  any  other  particular  trust,  except  that  of  protecting  the  inhe- 
ritance, may  be  barred  by  a^ne  and  non-claim. 


*  A  springing  or  shifting  use  cannot  be  defeated  or  destroyed  by  a  fine  lev- 
ied of  the  estate  out  of  which  such  springing  or  shifting  use  is  to  arise. 

t  A  fine  being  a  composition  of  a  suit  commenced  for  the  recovery  of  real 
property,  it  might  originally  have  been  levied  in  any  court  that  had  jurisdiction 
to  hold  pleas  of  land.  Accordingly,  it  appears,  that  in  the  early  ages  of  the 
law,  when  courts  were  more  numerous,  and  their  jurisdiction  more  extensive 
than  at  present,  fines  were  frequently  levied  in  courts  baron,  hundred  courts, 
and  county  courts.  And,  in  Dugdale's  Origines  Juridicales,  92,  there  is  are- 
cord  of  a  fine  which  was  levied  in  the  county  court  of  Nottingham,  in  the  reign 
of  king  John.  Fines  were  also  levied  in  all  the  courts  of  Westminster,  and 
even  before  the  king  himself,  as  appears  from  a  great  number  of  records  which 
have  been  published  in  Spelman's  Glossary,  and  by  Dugdale  and  Madox.. 

From  the  time  of  the  appointment  of  justices  in  eyre,  by  king  Hen.  II.  fines 
were  usually  levied  before  them,  on  account  of  the  pre-eminence  of  their  courts 
over  the  county  courts;  and  Madox  has  preserved  several  concords  -of  fines, 
which  are  expressed  to  have  been  levied  coram  Mbote  de  Eveshamj  Johannc 
de  MiisenuL  Jusiiciariis  tUncrardibus, 

In  consequence  of  the  fixed  residence  of  the  Court  of  Common  Pleas,  at 
Westminster,  by  Magna  Charta,  fines  were  thenceforth  usually  levied  in  that 
court;  because  therein  only  could  real  actions  be  commenced.  If,  however, 
a  record  was  removed  by  writ  of  error  from  the  Court  of  Common  Pleas  into 
the  Court  of  King's  Bench,  a  composition  of  the  suit  might  take  place  there, 
by  which  meh^s  a  fine  might  be  levied  in  that  court. 

It  is  enacted  by  the  stat.  de  modo  livandi  fmeSy  that  fines  shall  be  levied  in 
the  Court  of  Common  Pleas,  or  before  justices  in  eyre,  and  not  elsewhere; 
and  that  a  fine  must  bo  levied,  at  the  least,  before  four  justices  in  the  bench, 
or  in  eyre,  and  not  otherwiao.  But  Lord  Coke  says,  the  latter  part  of  this  stat. 
was  repealed  by  the  stat.  4  Hon.  7;  so  that  now  a  fine  levied  in  the  Court  of 
Conamon  Pleas,  before  two  justices,  is  considered  to  be  equally  valid,  as  if  all 
the  judges  were  present. 

The  counties  palatine  of  Lancaster,  CV\ester,  and  Durham,  having  courtsof 
their  own,  the  king's  ordinary  writs  do  not  run  there;  so  that  fines  could  no 
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(A)  The  praecipe  *  [  649  ] 

be  levied  in  the  Court  of  common  Pleas,  at  Westminster,  of  lands  situate  in 
those  counties;  but  lines  may  now  be  levied  in  the  courts  of  those  counties, 
under  the  authority  of  the  following  statutes*  It  is  enacted  by  the  stat.  37  H. 
8.  c.  19.  that  all  fines  levii^  before  the  justices  of  the  county  palatine  of  Lan- 
caster, commonly  called  justices  of  assize  at  Lancaster,  or  before  one  of  them, 
of  any  lands,  tenements,  or  other  hereditaments,  lying  or  being  within  the  said 
county  palatine  of  Lancaster,  which  shall  be  openly  read  and  proclaimed  three 
several  days  in  open  sessions,  in  the  presence  of  the  justices  of  assize,  at  Lan- 
caster, or  one  of  them,  for  the  time  being,  and  also  that  shall  be  openly  proclaim- 
ed,in  the  same  manner,  at  the  two  next  general  srssir^ns  that  shall  be  holden 
in  the  said  county  palatine  of  Lancaster,  nt  three  several  days  in  either  of  the 
said  two  sessions,  atler  such  manner  and  form  as  is  commonly  used  in  the  court 
of  Common  Pleas  at  Westminster,,  shall  be  of  like  force,  strength,  and  effect 
in  law,  to  all  intents,  effects,  constructions,  and  purposes,  as  fines  levied  in  the 
courts  of  Common  Pleas. 

So,  by  the  slat.  2  &  3  Ed.  6.  c.  28.  it  is  enacted,  that  all  fines  levied  or  ac- 
knowledged before  the  high  justice  of  the  county  palatine  of  Chester,  or  be- 
fore the  deputy  or  lieutenant-justice  there,  of  any  lands,  tene»'  ents,  or  other 
hereditaments,  lying  or  being  within  the  said  county  palatine  of  Chester,  shall 
be  valid  and  efifectual.  And,  by  the  stat.  43  Eliz.  c,  15.  s.  3.  it  is  enacted, 
that  it  shall  and  may  be  lawful  to  and  for  all  persons,  upon  any  original  writ 
or  writs  of  covenant,  or  any  other  original  writ  or  writs,  whereupon  fines  have 
been  usually  levied,  to  be  purchased  out  of  the  court  of  Exchequer,  within  the 
•county  palatine  of  Chester,  returnable  before  the  mayor  of  the  city  of  Chester, 
in  the  Portmoot  Court,  to  be  holden  within  the  said  city,  to  levy  any  fine  or 
fines  of  any  lands,  tenements,  or  hereditaments,  lying  or  being  within  the 
county  of  the  city  of  Chester,  before  the  mayor  of  the  said  city,  in  the-said 
Portmoot  Court,  in  such  manner  and  form  as  fines  may  be  levied,  before  the 
high  justice  of  the  county  palatine  of  Chester;  and  that  the  mayor  of  the  said 
^ity  shall  have  full  power  and  authority  to  receive  and  record  all  and  every 
such  fine  and  fines;  so  ,of  the  court  of  the  county  palatine  of  Durham,  and 
courts  of  gjreat  sessions  in  Wales. 

The  isle  of  Ely  is  a  royal  franchise,  the  bishop  having,  by  a  grant  from  Heo. 
1.,  jura  regalia^  whereby  he  exercises  both  a  civil  and  criminal  jurisdiction; 
nod  therefore  fines  are  levied  in  a  court  held  by  the  bishop's  justices,  of  all 
lands  situate  within  that  franchise. 

It  has  been  stated  that  tenants  in  ancient  demesne  could  not  sue  or  be  sued 
for  their  lands  in  the  King's  courts,  but  had  the  privilege  of  having  justice 'ad- 
ministered.to  them  in  the  court  of  the  manor  of  which  their  lands  were  held, 
by  writ  of  droi/ c/ose,  directed  to  the  lord  of  that  manor.  In  consequence  of 
this  privilege,  no  fine  levied  at  Westminster  of  lands  held  in  ancient  demesne 
is  valid,  for  that  would  be  a  wrong  to  the  lord  of  whom  the  lands  were  holden, 
as  they  would  by  that  means  become  frank  free,  and  not  afterwards  impleada- 
ble  in  his  court.  But  as  such  tenants  were  allowed  to  pros^cute  real  actions 
in  the  court  of  the  manor,  they  were  also  pertnittcd  to  compound  their  suits 
there;  by  which  means  fines  have  at  all  times  been  levied  of  lands  held  in  an- 
cient demesne,  upon  little  writs  of  right  close,  in  the  court  of  the  manor. 

Fines  may  be  levied  in  the  courts  of  cities  and  corporate  towns,  where  such 
courts  have  power  to  hold  pleas  of  lind.  I'hu'^,  Maddox  has  published  a  re- 
cord of  a  fine  levied  in  the  town  court'of  the  city  of  Coventry,  before  the  may- 
or and  bailiffs;  and  also  a  fine  levied  in  the  Ccmrt  of  Ford  wick,  to  which  King 
Henry  VIII.  was  a  party. 

A  fine  of  this  kind  is,  however,  void,  and  may  be  reversed,  unless  it  appear 
jthat  the  Court  had  a  power  of  taking  fines. 

*  The  first  thing  to  be  done  in  order  to  levy  a  fine,  Js  to  prepare  the  pracipe. 
The  pracipe  contains  the  name  of  the  county  where  the  lands  and  heredita- 
ments lie,  the  names  of  the  parties,  the  quantities  (sufficiently  ample  to  include 
ftll,  and  the  description  of  the  property  to  be  passed  by  the  fine,  together  with 
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(B)  "Writ  of  covenant.* 
(a)  By  whom  oii/.t 

(6)   To  whom  directed,1[,     (c)   Teste  and  return.^     (d)  JRwc  on.]) 

(e)  Two  writs  J  when  necessary  ,(a) 
(f)     Death  of  party  before  return  of,  and  of  the  death  of  the  king,(b) 

I   650  ]  ^C)    LiCENTIA  CONCORDANDI.(c) 

(D)   AOREEMEiNT  OR  CONCORD,  {d) 

the  name  oFthe  parish,  or  other  local  division  in  which  the  property  is  fitoate; 
^  Moore,  375;  8  Taunt.  334.  The  form  of  the  praeipe  is  the  same  in  all 
fines. 

*  When  the  parties  have  agreed  to  levy  a  fine,  the  person  to  whom  fhe 
land  is  to  be  conveyed,  commences  an  action  or  suit  at'Iaw  against  tde  vendor, 
by  suing  nut  a  writ  of  covenant  against  him,  lite  foundation  of  which  is  a  sup- 
posed agreement  or  covenant,  that  the  vendor  shall  convey  the  lands  to  the 
purchsNor;  on  the  breach  of  which  agreement,  the  action  is  brought.  As  no 
suit  can  be  commenced  in  any  of  the  courts  of  common  law  Without  an  original 
writ,  and  as  a  fine  is  a  friendly  composition  of  a  suit  actually  commenced,  it 
follows,  that  no  fine  can  be  levied  without  an  Original  writ.  And  the  statute 
de  niodo  levandi  fines  expressly  says,  '*  that  the  order  of  the  common  law  will 
not  suffer  a  fine  to  be  levied  in  the  King's  court  without  an  original."  How- 
ever, if  the  judges  permit  a  fine  to  be  levied  without  an  original  writ^  it  is  not 
absolutely  void,  but  only  voidable  by  writ  of  error. 

•f  The  writ  of  covenant  is  prepared  by  the  cursitor  of  the  county,  upon  the 
pracipe  being  lefl  with  him;  see  Hands.  116. 

X  Where  the  sheriff  of  the  county  in  which  the  lands  lie  is  a  party  to  the 
fine,  the  writ  ought  to  be  directed  to  the  coroner;  for,  although  the  sheriflf  is 
the  proper  oflicer  to  execute  all  writs,  yet,  where  the  writ  is  brought  against 
himself,  to  prevent  partiality,  it  is  the  practice  to  direct  the  writ  to  the  coroner 
with  this  clause,  '^  Quia  jyradidus  A.  B.  est  vicecomes  comitalus  D.  fiai  execuiio 
brevis  prcedict.  per  coronatoi^m^  ita  quody  vicecomes  non  se  intromiilat,^^ 

§  Fifteen  days  must  be  given  between  the  teste  and  the  return  of  a  writ  of 
covenant;  and  the  teste  must  not  be  on  a  Sunday,  or  any  day  that  is  diesjuri" 
dicus. 

II  In  suing  out  a  writ  of  covenant,  there  is  a  fine  due  to  the  king,  called  the 
primer  fine;  for  in  every  real  action  for  lands  and  tenements,  of  the  yearly  va* 
lue  of  five  marks,  there  is  a  fine  of  6s.  Qd.  due  upon  the  original  id  the  Hana- 
per  Oflice. 

(a)  Where  the  lands,  of  which  a  fine  is  intended  to  be  levied,  are  situate  in 
different  counties,  there  must  be  a  writ  of  covenant  for  each  county. 

(6)  As  the  parties  are  not  supposed  tb  appear  before  the  return  day  of  the 
writ  of  covenant,  it  follows  that  no  agreement  can  take  place  between  them 
until  that  period;  and,  thereff)re,  if  any  of  the  parlies  die  before  the  return  day 
of  the  writ  of  covenant,  the  fine  will  he  void. 

Formerly,  if  the  King  had  died  immediately  after  the  purchase  of  the  origi- 
nal writ,  the  parties  could  not  proceed  to  levy  a  fine  on  it;  because,  by  the 
death  of  the  King,  it  was  abated.  But  it  is  now  otherwise;  for  by  the  statute 
1  Anne,  c.  8.  s.  5.  no  original  writ,  process,  or  proceedings  whatsoever,  shall 
abate  by  the  death  of  any  King  or  Queen. 

(c)  The  next  part  of  a  fine  is  licciilia  mncordandi;  for,  as  soon  as  the  suit  is 
commenced,  the  tenant,  knowing  himself  to  be  in  the  wrong,  is  supposed  to 
make  overtures  of  accommodation  to  the  demandant,  who  accepts  them;  but, 
having  given  pledges  to  prosecute  his  suit,  applies  to  the  court,  upon  the  re- 
turn of  the  writ  of  covenant,  for  leave  to  make  the  matter  up,  which  is  readily 
granted  on  payment  of  another  fine. 

(d)  The  concord  must  be  written  or  ingrossed  in  a  fair  legible  hand  upon 
parchment  in  words  at  length;  and  the  utmost  care  should  be  taken  that  there 
be  no  erasure  or  interlineation,  2  Moore,  375;  8  Taunt.  834;  if  any  do  occur,  it 
must  be  carefully  noticed  in  the  affidavit  of  caption,  see  Rule  Hil.  T.  26  and 
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Wright  t.  Wright.  M.  T.  181 1 .  C,  P.  4  Taunt.  196.  The  ton 

Wright  prepared  a  writ  of  covenant  and  concord  to  pas3  the  fine  of  a  moiety  5®"*.®'?  ^ 
of  a  small  freehold  estate  in  Middlesex,  which  he  held  by  devise;  and.he  and  J"*  "J^ing 
his  wife  passed  the  fine  before  the  Chief  Justice,  and  passed  the  fine  through  before  it 
the  Alienation  Office,  and  some  other  offices,  and  paid  the  fees  required,  but  bad  pasted 
the  concord  of  the  fine  had  been  since  lost.    The  clerk  of  the  Cusios  Brevium  the  costos 
Office  having  now  refused  to  make  the  writ  of  covenant,  unless  the  concord,  brevitm 
or  a  new  concord,  was  produced,  it  was  moved  that  there  might  be  a  new  con-?,®*^'  **^* 
cord  and  a  new  acknowledgment,  and  that  they  might  pass  as  a  part  of  the  old  f^^ed  aliew 
fine.     The  Court  agreed  that  they  could  not  discover  any  mischief  that  would  cooeord  to 
result  from  it,  and,  without  refering  to  the  officers  (who  considered  it  to  be  be  prepar 
contrary  to  all  practice)  permitted  it  to  be  done.  •d. 

(E)  Modes  op  ackowledging.  [  651  ] 

(a)  Albar,* 
(6)  Before  the  Chief  Justice.li 

^7  Geo.  2;  when  the  fine  is  acknowledged  before  commissioners  under  a  de, 
dxmua  polestatem;  and  even  then  considerable  difficulty  may  be  experienced  in 
passing  the  fine  through  its  subsequent  stages. 

The  concord  or  agreement  is  the  substance  of  the  fine.     It  is  usually  an 
acknowledgment  from  the  deforceants,  or  those  who  keep  the  other  out  of  pos- 
session, that  the  lands  in  question  are  the  right  of  the  plaintiff,  and  from  this 
acknowledgment  or  requisition  of  right  thus  made  the  party  who  levies  the  fine 
is  denominated  the  cogni^or,  and  he  to  wh'>m  it  is  levied  the  cognizee.     The 
concord  comes  in  lieu  of  the  sentence,  which  would  have  been  given  if  the 
parties  had  not  compromised  the  cau'^e,  and  is  therefore  considered,  and  at- 
tended with  the  same  consequences  as  a  judgment   in  an  adversary  suit.     It 
can  therefore  be  made  of  those  thinrr.s  only,  and  to  those   persons  only  (wiih  a  , 
few  exceptions),  Co.  Read.  6,  1 1 ;  3  Rep.  S9.  b;  that  are  named  in  the  origi- 
nal writ,  on  which  the  fine  is  levied;  because  cognizance  being  in  the  nature  of 
a  judgment,  binds  only  those  persons  and  things  that  are  judicially  before  the 
court.     And  the  object  of  fines  being  to  settle  the  possession  for  ever,   lands 
are  not  allowed  to  be  limited  in  the  concord  of  a  fine  to  two  persons  and  their* 
heirs  (except  in  gavelkind  tenure),  but  to  the  heirs  of  one  of  them;  Bro.  Abr, 
tit.  Fine,  7;  Co.  Read.  8;  5  Rep.  38;  Taunt.  198;  Rob.  Gav.  132,     And  for 
the  same  reason  a  warranty  ought  not  to  he  allowed  in  the  concord  of  a  fine 
from  two  persons  and  their  heirs;  Co.   Read.  8.     Lands  situated  in  diflldrent 
counties  may  be  comprised  in  the  same  concord;  but  there  must  be  a  writ  of 
covenant  for  each  county;  Dyer,  227;  2  Inst.  512. 

*  If  the  parties  elect  to  acknowledge  the  fine  at  bar;  or  in  other  words,  in 
open  court,  a  copy  of  the  precipe  must  be  made  and  lef^  with  the  cursitor  of 
the  county  in  which  the  lands  lie,  who  will  thereupon  prepare  the  writ  of  co- 
venant. When  this  is  obtained,  it  must  be  annexed  to  the  prttdpe  and  con- 
cord and  taken  to  Westminster,  when  the  cognizors  must  attend  whilst  the 
Court  is  sitting.  Any  of  the  sergeants  on  being  applied  to  will  take  the 
acknowledgment  of  the  parties,  and  when  he  has  done  this,  he  will  hand  the 
writ  of  covenant  to  the  Secondary,  calling  out  at  the  same  time  "  King's  sil- 
ver," and  returns  the  prcecipe  and  concord  lo  the  parties.  If  any  of  them  be  a 
married  woman  the  sergeant's  clerk  will  conduct  her  to  the  puisne  judge's 
clerk,  who  will  introduce  her  to  the  judge  sitting  on  the  bench,  and  deliver  to 
him  the  prcecipe  and  concord,  when  his  lordship  will  examine  her  apart  from 
her  husband,  to  ascertain  that  she  voluntarily  consents  to  the  fine,  and  is 
aware  of  its  intended  operation.  The  judge  will  then  deliver  the  prcstipe  and 
concord  to  one  of  the  prothonotaries,  who  will  mark  the  prcacipe  as  counted  at 
bar,  and  enter  it  in  his  books.  The  prcecipt  and  concord  with  the  writ  of  co- 
venant must  then  be  procured  from  the  prothonotary,  and  passed  through  the 
other  offices  as  hereinafter  described,  commencing  at  the  alienation  office. 

f  The  Lord  Ciii(TJ«stife  of  the  (^o:irt  of  Common  I'losis  ni;iy  alone  take  iho  HcknowF- 
edgment  of  a  fine  out  of  court,  a  privilege  pecuhar  lo  that  office,  and  which  seems  to  be  de- 
rived froni  custom  and  usa^e,  for  it  doea  not  appear  that  this  power  is  given  to  the  Lord  Chief 
Justice  bj  any  statute.    If  the  Lord  Chief  Justice  of  the  Court  of  Common  Pieu  be  a  party 
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(c)  Before  the  cammisstonerB* 
Where  a     I.  Fleetwood  v.  Calenda.  H.T.  1745.  C.  P.  Barnes, 219.  S.  P.   Heath- 
fineUac  coat  v.  Hawthy.  1750.  C.  P.  Barnes,  217. 

knowledg  rp^^  j^^j,^  Chief  Justice,  assisted  by  Mr.  Justice  Clive,  made  an  order/tfaai 
111  *  d*  V  ^^"^  should  pass  as  to  two  of  the  cognizors,  considering  the  particular  cir- 
onecommia<^""^stances  of  the  case,  notwithstanding  the  same  was  not  signed  by  them. 
aionert  of  One  of  the  commissioners  attended,  and  made  oath  that  this  fine  was  dulj  ao- 
the  acknowknowledcred  bef  ire  him.  and  another  commissioner  by  the  cognizors  at  Na- 
Ittdgnient  p]eg^  {„  Itnly,  that  the  parties  were  of  full  age  and  good  understanding;  that 
had  been  ^^^  married  woman  was  examined  apart  from  her  husband,  and  freely  consen- 
anfficient.     *®^'-      '^^^  *^"^  being  taken   from  persons  beyond  seas,  it   was   not  within    the 

1652  1  order  of  the  Court,   recpiiring  an  aflidavii;  and  the   signing  of  a  fine    by    the 
e  com      cognizors  is  not  absolutely  neeessarv. 
miasioner  2.   Say  v.  Smith.  T.'T.  1753.  C.  P.  Barnes,  217. 

in  thia  case  ^  f^^e  was  taken  before  Prentice,  an  attorney,  and  Prentice,  a  tradesmaa, 
^'^**  as  commissioners.     Prentice,  the  attorney,  died  without  making  the  proper  af- 

aedyide   «' ^^''vits  of  the  acknowledgment  of  the  fine.       One   of  the   cognizors  became  s 
651.  n.i      bankrupt,  absconde  ,  and  did  not  surrender  within  the  forty-two  days,  as  re- 
quired by  the  statute.     The  fine  was  ordered  to  pass  on  an  affidavit  of  the  due 
acknowledgment  of  it  by  Prentice,  the  tradesman,  notwithstaneing  the  gene- 
ral rule  requiring  such  afiidavils  to  be  made  by  nttornies. 

to  (ho  writ,  lie  c;miiot  take  the  Jirkiiowled^mont  of  that  fin«?  quia  judex  in  propria  eaoaa.- 
1'his  rule  extends  to  all  oilier  jtidiro^  Jirid  coiiiiiitssioners.  When  the  tine  is  to  he  acknowl- 
edged before  the  Chief  Justice,  .-i  puper  copy  «»f  the  p  le 'ipe  and  concord  must  be  made  and 
signed,  as  well  as  the  one  on  pirrliincnt.  hy  the  coirnizorH.  This  being  done,  and  the  cap- 
tion written,  under  e.'ich  copy,  ihc  cognizors  must  be  conducted  before  the  Chief  Justice, 
either  at  his  house  or  at  the  Troa-^ury  (-hanibers,  jii>-t  before  he  gt»es  into  court,  if  it  be  id 
term  time;  or  at  the  sittings  or  assizes;  or  his  residence,  if  in  ilie  vacation.  The  prncipe 
and  concord,  with  the  paper  co]>y,  must  l)e  handed  to  the  clerk  in  attendance,  who  will  de- 
liver them  to  the  Lord  Chiitf  Jus  ice,  and  h<*.  will  then  examine  the  piriies  as  to  their  compO' 
tency  and  knowlcdiro  of  ;ho  intont  of  the  fine.  And  in  all  cases  where  a  married  woman  is 
a  party,  he  will  examine  her  separately  as  to  her  voluntary  consent  and  knowledge  of  the  in- 
tent of  the  Bne,  and  then  Kin;ns  the  caption  on  the  parchment  copy,  which  he  will  return  to  the 
parlies,  and  his  clerk  will  retain  the  paper  copy.  A  writ  of  covenaut  must  then  be  obtain-' 
ed,  and  the  fine  passed  throuj^h  the  subsequent  stages. 

*  If  the  cognizors  reside  in  the  country,  or  if  any  of  them  bo  sick  and  infirm,  it  is  thegenU 
eral  practice  to  lake  their  acknowlcd']jments  before  commissioners  appointed  for  that  par- 
puse,  under  a  writ  of  dedimiis  poiestatcm  issuinif  out  of  the  Court  of  Chancery.  This  prac- 
tice is  founded  upor.  the  statute  of  Carlisle,  lo  Rd.  \i,  in  consequence  of  which  a  special  com- 
mission issues  out  of  ihe  Court  of  Chancery,  called  a  writ  of  dedimus  potesta'em,  directed  lo^ 
a  certain  number  of  commissioners,  reciting  tliat  a  writ  of  coven:uit  is  depending  before  the 
justices  of  the  Court  of  Common  Pleis,  between  certain  persons  therein  named,  who  are  in- 
capable from  infirmity,  of  personally  appearing  before  the  Court,  and  authorising  ibe  com-" 
missioncrs  to  take  the  acknowledgment  of  the  said  parties  concerning  the  matters  contained 
in  the  writ,  and  directing  ihem  to  certify  such  acknowledgment  under  their  bands  and  Heal» 
to  the  Court  of  Ctmimon  Pleas. 

t  The  commissioners  must  be  cither  barristers  of  five  years'  standing,  or  solVcitora,  or 
attorneys  of  some  of  the  courts  of  Westminster  Hull,  unless  the  cognizors  reside  in  Scot- 
land, or  in  parts  beyond  the  sea^.  It  is  usual  to  name  four  commissioners  or  more  to  pre- 
vent the  inconvenience  which  might  arise  from  any  of  them  being  unable  to  attend,  to  take 
the  acknowledgTuent;  and  when  there  are  many  cognizors  living  remote  from  each  other, 
it  would  be  prudent  to  name  throe  or  four  commissioners  at  each  place.  To  the  names 
mentioned  in  the  privripe^  the  Cursitor  prefixes  that  a  knight  in  the  dedimus^  which  how- 
ever is  only  matter  of  foim.  The  dedimus  being  obtained,  and  the  prtBcipe  and  concord 
fairly  written  out  on  p.irohment  as  before  directed,  any  two  of  the  commissioners  may 
proceed  to  take  the  acknowled^nient  in  the  following  manner.  The  cognizors  being  oat 
of  prison,  and  the  commissioners  being  s!tti>ifiod  that  the  persons  about  to  make  the  ac- 
knowledgments are  the  p.irlies  named  asdi;forceants  in  th*;  writ  and  concord,  and  also  that 
they  are  of  full  age  and  competent  understanding,  must  read  the  concord  over  to,  and  fnl- 
\y  acquaint,  them  with  the  n.^tureand  intended  elfect  of  the  fine  upon  which  the  cognizors 
must  acknowledge  their  ronsenl  thereto,  and  write  their  names,,  or  sign  their  marks  at  the 
foot  of  the  concord,  and  if  any  of  them  be  a  married  woman,  the  commissioners  mast  ex- 
amine her  separately  and  apart  Iron  h'jr  husl)and,  to  see  that  she  freely  and  voluntarily 
consents  lo  the  ^\\\e.  The  commivsioners  then  sii^n  tlieir  names  to  the  caption,  which  must 
be  dated  the  day  and  year  it  is  taken,  they  must  also  indorse  their  return  upon  iha  (/e</t- 
mu8y  and  sign  their  names  theirto,  and  then  annex  the  pracipe  and  coiftord  to  the  dedi^ 
mus.  After  this  is  dorie,  one  of  the  comaiissioners  or  some  other  person  who  is  an  attor- 
ney of  one  of  the  coarts  of  Westminster,  and  who  knows  the  eognizon,  and  was  prtMat 
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(d)  Before  any  of  ifu  jtidges;  or  a  sergeant  at  law*^ 

(c)  In  Scotland.  [  ^^  ] 

;Seton  ▼.  Sinclair.  E.  T.  1773.  C.  P.  2  Blac.  880.  ^^»«  »■ 

^  A  fine  was  taken  at   Edinburgh,  and  was  regular  id  etery  respect^  except  t^oJJJS/* 
that  it  was  not  taken  in  the  presence  of  an  attorney  of  any  of  the  cowrts  ofej  not  in 
Westminster  Hal),  who  might  have  made  the  usual  affidavit  ofitsbaving4>eanthe  pro 
duly  taken.     An  affidavit  was  made  hy  Seton,  the  demandant,  that  there  wasMn^e  of 
no  such  attorney  in  or  near  Edingburg;  and  the  Court^  on  motion,  allowed  ^'^  ■"•' 
the  fine.  "J  » 

(F)  Alienation  Office. J  ^ 

when  the  tine  was  acknowledged,  mtfut  make  an  affidavit  of  ttio  dae  acknoWlerf^ib^Dt 
thereof,  porsuant  to  the  roles  of  Coart.  This  affidavit  must  be  written  open  parchment 
and  sworn  before  a  commissioner  for  taking  affidavits,  in  the  Coort  of  Common  Ple<is«  bat 
none  of  the  commissioners  named  in  the  dedimu$,  nor  the  attorney  for  any  of  the  parties 
to  the  fine,  is  competent  to  administer  this  oath.  The  affidavit  ma«t  then  be  annexed  to 
the  other  documents,  and  this  will  complete  the  commission. 

"*  If  the  acknowledgment  is  to  betaken  by  any  of  the  other  judges,  or  any  of  the  baroiii 
of  the  Exchequer,  or  by  any  of  the  sergenntn  at  law,  it  must  be  done  io  the  same  manner 
as  before  the  Chief  Jastice,   but  a  general  dedimua  most  be  obtained  from  the  Coraitor  to 
warrant  the  cspiion,  though  no  alteration  is  necessary.     When  the  fine  has  been  ackn6wl« 
edged  before  ihe  Chief  Justice,  or  before  commissioners,  under  a  dedimut  poteatatem,  of 
any  of  the  judges,    batons,    or  sergcnnts;  the   next  thing  to  be  done,   io  order  to  pass  it 
throogh  the  offices,  is  to  apply  at  the  Corsitor*s  for  the  writ  of  covenant,  to  obtain  which 
the  prictipe  and  concord,  and  also  the  dedimua    (when    the   acknowledgmeat  has  been 
taken  in  either  of  the  two  latter    modes)   most    be  left  with  the  Cursitor,  upon  which  be 
will  make  out  the  writ  of  covenant.     This  writ  is  supposed  to  be  sued  out  before  the  4e^ 
dimva^  and  care   must  be  taken  that  it  is  tested  before  the  dedimua,  which  however  the 
Cotsitor  always  attends  to.     The  return  of  the  writ  of  covenant   depends  apoo  the  time 
when  the  Cursttor  receives  his  instructions  for  it.     If  it  be  bespoke  in  time,  ne  makes  it  re- 
tamable  the  first  return  of  the  term;  if  in  the  vacation,  and  before  the  eesoign  day  of  the 
ensuing  term,  he  makes  it  returnable  the  last  return  of  the  preceding  tennt  but  if  the  writ 
be  not  bespoke  until  after  the  essoign  day,  then  it  is  made  returnable  the  first  returh  of  fhe 
term.     Therefore,    if  the  writ  of  covenant  be  not  bespoke  before  the  essoign  day  of  the 
next  term  after  the  acknowledgments  are  taken,   and  the  parties  wi:«h  it  to  be  a  fine  of  the 
preceding  term,  an  order  of  the  Court  of  Chancery  must  be  obtained  to  authorise  the  Car* 
sitor  to  make  the  writ  returnable  in  such  term;  tvithout  such  an  order  he  cannot  make  out 
an  original  writ  of  a  return  past,  unless  he  first  receive   the  instructions  before  the  essoiga 
day  01  the  following  term.     To  obtain  this  order,    a  petition,  stating  the  reason  why  the 
writ  was  not  bespoke  in  time,  and  praying  that  the  Corsitor  may  make  one  oat  returnable 
in  the  preceding  term,  should  bo  presented  to  the  Lord  Chancellor  or  Master  of  the  RoIlSt 
accompanied  by  an  affidavit  that   the  deforceants  are   living;  whereupon  an  order  will  be 
made  accordingly,  and  on  producing  this  order  to  the   Cnrsitor,  he  will  make  oot  the  writ 
returnable  as  desired.     When  the  Cursitor  makes  out  the  writ  of  covenanti  he  also  makee 
oot  a  new  dedimua,   if  the  acknowledgments   were  not   taken   within   a  vear,  which  he 
annexes  to  the  former  one,  to  warrant  the  captions;  for,  though  the   aeknowle'^lgmentfl 
may  be  taken  afterwards,  he  does  not  consider   the  dedimua  to  stand  good  longer  than  a 
year. 

t  There  is  no  rule  of  court  expressly  directing  the  mode  in  which  0ne9  are  to  be  ac- 
knowledged by  persons  residing  in  Scotland,  or  parts  beyond  the  seas,  bat  the  Coart  bis 
held,  1  Taunt.  144.  that  the  rules  relating  to  recoveries  suffered  by  persons  abroad  may  be 
extended  to  fines.  Where  the  cognizorit,  therefore,  reside  in  Scotland,  the  dedimua  can 
only  be  directed  to  the  Judges  of  the  Courts  of  Session  and  Exchequer,  or  advoeatet  and 
clerks  to  the  Signet  of  five  years'  standing,  but  see  7  Taunt.  696;  who  take  the  acknowl* 
edgment  of  the  parties  in  the  manner  already  described,  and  the  affidavit  of  the  due  cap- 
tion must  be  made  by  one  of  the  clerks  to  the  Signet,  and  sworn  before  one  of  the  jndgee 
or  some  other  person  duly  .authorised  to  take  affidavits  or  depositions  in  the  Court  of  See« 
sioii  or  Exchequer. 

%  When  the  writ  of  covenant  has  been  obtained,  an^  the  fine  acknowledged  and  allowed* 
the  writ  of  covenant  must  be  taken*  to  the  Alienation-office,  to'have  the  fines  dae  to  the 
Crown  compounded  or  assessed  by  the  cpmmissioners  there4 

The  comtnissionars  hdve  thtee  modes  of  setting  the  fine;  namely,  by  the  rent,  by  the 
pnrcha<*e-inoney ,  and  by  the  qaaniiiy  of  acres.  If  the  rack-rent  (which  is  the  full  valae 
of  the  premises  or  near  it,  2  Bl.  Com.  c.  8;)  or  the  purchase -money  is  small,  especially 
when  the  premises  are  houses  in  London  or  Middlesex,  or  io  any  county,  city,  or  town,  or 
there  are  a  considerable  number  of  parcels  in  the  writ,  or  part  of  the  premises  are  oopre- 
dnctive,  it  may  perhaps  be  prudent  to  prove  to  the  commisaioaera  the  amount  of  the  rent 
or  purchase-money,  or  that  such  and  such  parts  only  are  sitnate  in  saeh  a  city  or  town}  .ar 
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[  554  J  (G)  Returj*  Omc».* 

(H)  Warrant  of  Attorney  OrricE^t 
(I)   CusTOg  Brevium  OrricE.J 
(K)  Kino's  SILVER. 

(o)  Mining  of  UuUrm.%  (6)  Jimo\mtof\  (c)  How  erdertd  and  paid, {flY 
1h»t  aii^thtf  part  is  nnprodactive;  in  ordor  that  they  may  not  set  the  pre-fina  too  high.  B«t 
if  the  parcels  be  few,  and  the  ren.  or  valae  high,  to  prove  the  rent,  value,  or  porciiaTC- 
Boney,  may,  instead  of  leesening,  increase  the  fine;  hecaase,  it  is  the  practice  of  the  com- 
missioners to  set  the  fine  by  the  qaaottty  when  they  have  no  proof;  and  when  prooTis 
tendered,  they  regulate  the  fine  by  sach  proof. 

*  Having  got  the  writ  of  covenant  compounded  and  paid  the  fines  and  office  fees,  ft 
moat  then  be  taken  to  the  Return  Office,  where  the  clerk  will  indorse  on  the  writ  ibe  Sher* 
iff 's  return.  It  contains  the  nominal  pledges  of  prosecution,  and  sammoners  of  the  do- 
foreeants.  The  Carsitor  thm  marks  the  writ  with  the  ae»l  of  hi&  office,  and  enters  io  lii» 
book  the  names  of  the  county,  of  the  parties,  of  the  pariahes,  or  other  local  division,  in. 
vsbioh  the  landu  lie,  and  of  the  ajttoroey. 

1  When  the  writ  of  covenant  ha?  been  returned,  the  plaintilT'i  warrant  of  attorney 
moat  be  drawn,  and  copied  upon  parchment,  which,  with  the  writ,  must  be  taken  to  tlm 
Warrant  of  Attorney's  Office,  where  it  should  be  filed  and  marked  with  the  aeal  of  office. 

X  At  this  office,,  the  writ  of  covenant  and  dedimust  the  concord,  and  the  affidavit  of  ac- 
knowled;;ment  m«st  be  left,  when  it  ii  entered  in  a  book,  and  the  proclauiationa  indorsed 
in  the  book  oT  the  concord. 

§  This  fine  is  due  to  the  King,  by  his  prerogative,  at  an  ancient  revenne  of  the  Crown; 
it  ifl  paid  on-  obtaining  the  lieeniia  eoneordattdi,  because  the  King,  by  anch  composi- 
tion, loses  thd  fine,  amarotaments,  and  other  advantages  that  would  have  accmed  to  bin 
npon  the  judgment  or  nonsuit,  which,  formerly,  eonitiiuted  no  inconsiderable  part  of  th* 
regal  income.. 

H  The  King's  silver  is  10s..for  every  five  marks  of  land. 

(a)  When  the  fine  has  been  obtained  from  the  Gustos  Brevinm  Office*  it  is  taken  le  the 
King's  Silver-office,  where  the  King's  silver  is  entered,  but  which  is  now  actodlfjr  paid  at 
the  Alienation -office,  agreeable  to  the  provisions  in  the  32  Geo.  2.  c.  14.  s.  8.  whieb 
enacts,  '*  that  on  every  writ  of  covenant  which  shall  be  sued  out  for  passing  of  fines  in  the 
Common  Pleas,  at  Westminster,  the  officer,  whose  doty  it  ia  to  set  and  endorse  the  pre- 
fine  payable  thereon,  shall,  at  the  same  time,  set  the  usual  post-fine,  and  indorse  the  same 
on  the  back  of  the  said  writ,  togoiber  with  his  name  or  mark  of  office,  in  like  manner  an 
the  same  are  now  indorsed  at  the  King's  Silver-office;  which  post-fine  ahaU  be  forthwith 
paid  to  the  receiver  of  tho  pre-fines  at  the  Alienation  office,  with  4d,  as  hia  fee  for  reeeiv* 
log  the  same,  instead  of  his  fee  of  4i.  charged  en  lands  and  hejreditamenta,  and  pajable  te 
aherifiwi,  liailifC,.nod.  others,  on  discharging  the  same,  by  3€.  K  c.  15.  which  fee  of  4^., 
by  the  said  act  granted,  after  the  firxt  day  of  Trinity  term,  1769*  shall  cease;  and  saeli 
receiver  shall  indorse  upon  the  back  of  every  such  writ  of  covenant  one  mark  of  office,e« 
is  now  used  by  bun  on  the.  receipt  of  pre-fines  at  the  Alienation-officOy  with  the  name  of 
anch  receiver,  and  tho  sum  received  as  the  post-fine;  which  mark  of  snch  receiver  shall 
discharge  the  manoN,  lands,  and  hereditaments  comprised  in  the  said  writ  of  coveoaat^ 
^  end  thecognizees  named  thereiik" 

Sect.  2.  <*  The  officer  or  cleric  of  the  King's  Silver-office,  or  hia  deputy ,..shaU  contione 
to  enter  every  fine  upon  record  in  the  way  hitherto  used,  and  make  the  same  entries,  and 
put  thereon  tM  same  indorsements,  with  the  same  mark  and  in  like  manner,  as  hath  hith- 
erto been  the  practice  of  the  said  office  in  passing  fines;  and  no  fine,  until  the  same  be 
marked  with  the  stfm  to  which  the  post-fine  amounts  in  the  King's  Silver-office»  shall  be 
e'ffectoal.in  law." 

Sect.  3.  *' Where  no  pro-fine  is  payable  on  any  writ  of  covenant,  viz.  where  the  landa 
are  under  theyearly  value  of  five  marks,  tho  officer  at  ihe  Allcnation-offico,  whose  duty  it 
fib  to  sot  pro-fines,  shall  set  on  every  writ  of  covenant  brought  to  the  said  .Alienatiooromce^ 
on  which  no  pre-fiho  is  payable,  n  post-fine  of  6s.  8d.,  and  Hball  indorse  such  post^fine  of  6s, 
8d.  on  every  such  writ  of  covenant,  with  bis  namo  and  mark  of  office  as  it  has  been  usuaH 
and  every  such  post-fine  of  63.  SJ.vhuIl  be  pnid  to  the  receiver  of  the  Alienation- office,  be- 
fdre  the  writ  of  covenant,  on  which  no  pre-fine  is  payable,  hn  passed  at  the  AlieDetion-or> 
fice:  and  the  receiver,  on  payment  of  the  said  Gs.  Sd.,  siiall  indorse  and'  mark 'every  8U<^ 
writ  of  covenant,  as  other  writs  of  covenant  are  by  this  act  directed  to  bo  indorsed." 

Sec.  4.  "The  officer  or  clerk  of  the  King**  Silver-office,  or  his  d'eputy,  after  the  first  day 
of  Trinity  terra,  1759,  shall  not  roceive  any  writ  of  covenant,  nnlcss  it  appour,  by  the  mark 
and  indorsement  of  such  receiver,  that  the  post-fine  has  been  paid*" 

Sect.  5.  "  If,  af.er  the  payment  of  such  post-fine,  the  writ  of  covenant,  by  the  death  of 
any  of  the  parties,  or  other  cause,  be  prevented  from  passing  through  tho  several  offices,  so 
as  the  said  fine  is  not  completed,  then  the  said  receiver  shall  repay  to  tho  cognizees,  or  their 
attorney,  on  producing  and  filing  with  him  the  said  writ  of  covenant,  every  such  sum  as  has 
been  by  him  before  received  for  tlie  post-fine;  and  such  writ  of  covenant  so  remaining  filed 
with  such  receiver,  shall  be  a  discharge  to  sueli  receiver/* 
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(d)  Death  ffparlk$  htfurt  entry. 
Ball  v.  Cock.  M.  T.  1687.  K.  B.  3  Mod.  140.   Barber  ▼.   Nunn.  E.  T. 
1754.  C.  P.  Barnes,  218.  semb.  oTerrultng  Harnbisv.  Mickletrwaitk. 
M  T.  1731.  C.  P.  Barnes,  214.  [  655  ] 

A  writ  of  covenant  did  bear  teste  the  first  day  of  Trinity  term,  returnable  Ir  any  of, 
Tres  Tnnitales^  and  it  was  taken  by  dedimusj  on  tbe  13th  of  July,     A  writ  of  ^"j®  P*?'** 
error  was  brought  to  reverse  thid  fine;  and  the  error  assigned  was,  that  the  jjj*  JqJJJ* 
cognizordied  afler  the  caption,  and  before  the  enrolment  at  the  King's  Silver- of  the 
office.     It  was  argued  by  the  counsel  fur  the  ^plaintiff  in  the  writ  of  error,  King's  ml 
that  a  fine  stir  cognizance  de  droit  de  ceo  is  said  to  be  levied  when  the  writ  of^^r,  the  fine 
covenant  is  returned,  and  the  concord  and  King's  silver  (which  is  an  ancient".'"  ^^^ 
revenue  of  the  Crown  {pro  licentia  concordandi)  duly  entered;  for  though  thOi^  t^f*'i  b« 
Gognizor  die  afterwards,   the  fine  is  good,  and  the   land  passeth;  but'if  theooce  eour 
King's  silver  be  not  entered,  the  fine  may  be  reversed  by  writ  of  error;  for  it  ed,  the 
is  an  action  and  judgment,  and  the  death  of  either  party  abates  it;  Dyer,  220;^oBrt  wiN 
5  Co.  37;  Cro.  Eliz.  469;  2  Jones,  181 ;  Ray,  462;  Skin.  343;  2  Lev.  127;no» »«qoiw' 
S  Wils.  115.     If  it  should  be  objected,  that  this  cannot  be  assigned  for  error,  f*  ^^ 
because  it  19  against  the  record,  which  is />/act/a  terrce  irrotulaty  de    TemUno    r  ge^  n 
Sanetce  TrinitcUis  anno  primo  Jacobiy  &e.,  it  is  true,  an  error  cannot  be  assign-  when  « 
ed  against  the  very  essence  of  a  record;  but  in  the  matter  of  time  kmay,  and  year  end  a 
to  it  is  in  this  case.      Afler  the  fine  was  affirmed.  «y  iias 

See  Farmer's  case,  Hob.  330;  Dy.  2206.  f^^ 

(e)  Affidavit  of  life  of  parlies^  after  a  lapse  of  a  year  and  a  day*  rf  #"  rn^^ 

1.  Cotton  v.  Tyrrell.  M.  T.  1732.  C.  P.  Barnes,  215.  MptioLo? 

The  fine  was  stopped  at  the  King's  Silver-office,  for  want  of  an  affidavit  that  jiekaow 
the  parties  were  living,  a  year  having  lapsed  since  the  caption  thereof;  and  Ry- ledgment* 
der,  oneof  the  conuzors,  being  dead,  application  was  made  to  the  judges  inAoaffidevil 
the  Treasury,  that  he  ought  to  be  struck  out,  and  that  the  fine  might  pass  to  ""J  ^* 
Baylie,  the  other  conusor.      The  judges  denied  that  motion,  but  made  a  rule  ^  ^\^ 
that  Bayiie,  the  surviving  conuzor,  should  show  cause  why  ,the  fine  should  not  |o  ihe  ^^ 
pass,  (generally  as  to  all  parties)'  and  upon  affidavit. of  service^  the  rule  was  art  still  liv 
made  i^solute.  ing* 

2.  Gregory  v.  Croucher.  M.  T.  1731.  C.  P.  Barnes-  2l5.  And  wh« 

A  fine  between  the  said  parties  was  stopped  at  the  King's  Silver-office,  for  yj^'^ 
want  of  the  usual  affidavit,  a  year  being  lapsed  since  the  date  of  the  caption,  f^^^  ^  ^^^ 
The  Court,  upon  inspecting  the  writ  of  covenant  and  conusance,  made  a  rule  u  carried  to 
vpon  the  clerk  of  the  King's  Silver  office,  to  show  cause  why  the  fine  should  iJi«  Kii^^ 
&ot  pass;  and,  upon  hearing  counsel  for  the  conuzee,  and  the  clerk  of  the  "^^***^m^S? 
office,  and  it  appearing  that  all  the  parties  were  alive  at  the  time  when  the  J^^^ 
King's  silver  was  paid,  the  fine  was  ordered  to  pass.     Per  Cur.     It  was  said,  ^^,|^  ^^^^ 
that  all  the  affidavits  which  ought  to  be  required  at  the  King's  Silver  office  ihe  pariiM 
should  be,  that  the  parties  were  alive  at  the  time  the  Kiftg's  silver  was  paid,  wete 
which  is  the  pre-fine.  ?k 'r^^ 

(L)  Note  of  fine.^  Sver  JSi.* 

(M)  Chirograph,  or  indenture  of  fine.J  p^. 

By  a  rule  of  the  Court  of  Common  Pleas,  raadB  in  Easter  lorm,  86  G.  3.  it  ie  ordered, 
-^hat  no  fines,  which  shall  appear  to  have  been  acknowledged  more  than  two've  calendar* 
months,  shall  bo  permitted  to  pass  the  King'a  Silver-office,  without  B*rule  of  Court,  or  aa 
order  under  the  hand  of  the  Lord  Chief  Justice,  or  some  other  judge  of  that  Court;  and  that 
where  the  conuzor  or  conuzors  shall  bo  all 'living  ^at  the  time  of  making  the  appli- 
cation* for  such  rule  or  order,  an  affidavit  shall  be  made  thereof;  and,  iti  case  any  or  either 
of  the  conuzors  of  such  fine  should  not  then  be  living,  an  affidavit  shall  be  made,  stating  the 
tin^  of  the  death  of  such  conuzor  or  conuzors,  jind  the  application  in  such  case  for  a  rule  or 
order,  that  the  said  fine  may  pass  the  King's  Silver -office,  shall  be  made  lo  the  Court  by  mo- 
tion, if  in  term  time,  or,  il  in  vacation,  to  the  Lord  Chief  Justiae,  oasome  other  of  the  jus- 
tices of  that  Court,  at  his  chamhers;  and  that  the  rule  or  ordar  in  such  last-mentioned  oasa, 
when  ohtained,  shall  be  filed,  with  the  prossipe  and  concord  of  the  fine,   at  the  Kmg  i 

Silver-office.  i     .     i         u       u 

*  The  note  is  an  abstract  of  the  writ  of  covenant  and  concord,  being  the  docket  taken  by 

the  chirographer,  from  which  he.drawe  up  the  indenture. 

t  This  conclusion  includes  the  whole  niatten  reciting  the  parties,  day,  year,  and  place, 

«ad  before  whom  it  was  acknowleflxed  and  levied.      Of  this  there  are  indentures  made  or 

ODgrossed  at  tba  Chirographer'*  office,  aad  delivered  lo  the  eognizor  or  cognizee;  beg Uk- 
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[  657  ]  (N)  Recobdifco  fine,  and  its  effect  * 

fling  with  theM  words,  "  This  is  ihe  final  agreomenr,"  &c.  nnd  then  ttatinar  the  whole  pro- 
ceeding at  length.  Thua  the  fine  is,  at  common  law,  completely  levied.  But,  in  order  to 
render  the  fine  more  univerBally  public,  nnd  less  liable  lo  be  levied  by  fraud  or  covin,  funbef 
eolemoities  are  superadded  by  several  stauites.  By  27  E.  1.  o.  I.  the  note  of  llie  fine  inuFt 
•  be  openly  read  in  the  Court  of  Common  Plean,  at  two  several  days  in  one  week,  and  during 

etich  reading  all  pleas  are  to  cease.  By  5  lien.  2.  c.  1 4.  and  23  Eliz.  c.  3.  all  the  procec4* 
ings  on  fines,  cither  at  the  time  of  acknowledgment,  or  previous  or  subsequent  thereto^ 
shall  be  inrolied  of  record  in  the  Court  of  Common  Pleas'.  By  1.  E.  3.  c.  7.  confirmed  and 
enforced  by  4  li.  7.  c.  24.  the  fine,  afier  engrossment,  is  to  be  openly  rend  and  proclaimed 
in  court  (during  which  all  pleas  ore  to  cear*e)  sixteen  limc.«,  viz.  four  times  m  the  term  in 
which  it  is  made,  and  four  tmies  in  each  of  the  three  succeeding  terms,  which,  by  31  Eliz, 
c,  2,  is  reduced  to  one  in  each  term.  Thesii  proclamations  are  indorsed  on  the  back  of  the 
fine,  nnd  are  considered  as  matters  of  record.  Jt  is  also  enacted  by  28  Eiiz.  3.  c.  liiat  the 
chirographer  of  fines  shall,  every  term,  write  out  a  table  of  the  fines  levied  in  each  county 
in  that  temi;  and  shall  affix  thein  in  some  open  part  in  the  Court  of  Common  I'leaa  all  tho 
next  term;  and  shall  also  deliver  the  contents  of  such  table  to  the  Sheriff  of  every  connty* 
who  shall,  at  the  next  assizes,  fix  the  same  in  some  open  place  in  the  court;  for  the  more  no« 
toriety  of  ihe  fine. 

To  prove  a  fine  at  common  law,  it  is  only  necessary  to  produce  the  'chirograph,  which  is 
conclusive  evidence  of  the  fine,  because  the  chiro<iraplier  being  (in  t  fiicer  rppoinled  by  law, 
for  the  purpose  of  transcribing  fines  from  the  record  and  delivering  them  to  tho  parties,  his 
copies  must  be  allowed  to  be  authentic;  Gilb.  Evid.  24.  Bull.  N.  P.  2'<^9.  But  the  chirogra- 
pher is  not  authorised  by  the  sta-ute  to  deliver  copies  of  the  proclamations  to  the  parties; 
therefore,  when  the  proclamations  have  to  be  proved,  an  ofiice  copy  of  the  fine,  with  the  pro- 
cUmations  indorsed  on  it,  must  be  obtained  from  the  chirographer;  and  the  person  who  is  lo 
prove  the  proclamations  must  himself  examine  the  copy  with  the  record.  The  safest  way 
tu  do  this  19  to  cross-examine  the  copy,  by  letting  the  chirographer's  clerk  read  the  record  to 
the  witness  who  is  to  prove  it,  whilst  he  looks  at  the  copy,  and  then  for  the  clerk  to  read  tho 
copy  whilst  tho  witness  looks  at  the  record.  But  it  has  been  held  sufiiciont,  to  prove  that 
the  copy  afrees  with  what  the  ofiicer  read  as  the  contents  of  the  record,  2  Taunt.  53;  and 
it  baa  also  (Men  several  times  decided  at  Nisi  Prius,  see  Manning's  Com.  Dig.  tit.  Records, 
02.  tliat  the  accuracy  of  tho  copy  of  a  record  is  sufficiently  proved  by  a  witness  v^ho  looked 
at  the  copy  white  the  original  was  read  by  another  person.  Where  the  proclamations  ap- 
peared to  be  duly  indorsed  on  the  fine,  but  no  other  evidence  was  ofierod  at  the  trial  to  provo 
that  the  proclamations  had  been  made,  it  was  held,  on  the  argument  of  the  case,  2  Marshall, 
170.  that  the  chirocrapher's  indorsement  of  proclamations  r>n  the  fine  was  not  alone  suffi- 
eient  evidence  of  tneir  having  been  made,  ihe  chirographer's  duty  being  to  make  out  the 
fine,  and  nothing  else;  and  the  proclamations  were  not  to  be  proved.  And  as  either  the  cog- 
nizor  or  cognixeo  must  have  an  estate  of  freehold  in  the  land  at  the  time  of  levying  the  fine. 
Touchstone,  c,  2;  2  Alk.  Rep.  case  348.  this  must  be  proved  to  give  effect  to  it,  Cowp.  Rep. 
621.  though  merely  proving  the  receipt  of  rent  is  sufficient;  3  Atk.  Kep.  Ca.  116;  and  that, 
as  it  seems,  even  though  the  rent  bo  received  afier  the  fine  is  levied,  if  it  became  due  before; 
bat  the  tenant  in  possession  will  not  be  allowed  to  prove  it,  for  he  would  thus  be  supporting 
bis  own  possession;  11  East,  495.  In  an  ejcciment  for  lands  passed  by  a  fine  wiih  pro- 
elamatioi^,  the  confession  of  lease,  entry,  and  ouster,  is  not  sufficient,  as  an  actual  en- 
try, 7  T.  R.  433.  must  be  proved,  4  Brown's  Pari.  C.  85.  to  have  been  made  on  tiie 
knd;  Skinner's  R'ep.  412;  and  that  for  the  express  purpose    of  avoiding  the  fine,  13  East, 

his  order,  Cro.   Jac.  56.  or 

I,  or  assent  a(\er.  is  said  tcf 

exemplification  of  it  must  be 

•  ^Thestat.  5  Hen.  4.  c.  14.  enacts,  that  all  the  proceedings  on  fines,  boh  previous  lo 
and  at  the  acknowledgement  thereof,  should  be  enrolled  of  record  in  the  Court  of  Com- 
mon Pleas.  But  by  the  23  Eliz.  c.  3.  s.  1  &  6.  it  is  enacted,  that  every  writ  of  covenant 
and  other  writ  whereupon  any  fine  shall  be  levied,  the  return  thereof,  the  writ  of  dedimus 
potastatem,  mado  for  the  acknowledging  of  any  of  the  same  fines,  the  return  thereof,  the 
concord  and  foot  of  every  such  fine,  the  proclamations  made  theicupon,  and  the  King's  sil- 
ver, may  upon  Uie  request  or  election  of  any  person,  be  enrolled  in  rolls  of  parchment,  and 
tiiat  ibe  enrolments  of  tho  same,  or  of  any  part  thereof,  shall  be  of  as  good  force  and  vali- 
dity in  law  to  all  intents,  respects  and  purposes,  for  so  mush  of  any  of  them  so  enrolled  as 
the  same,  bomg  extant  and  remaining,  were  or  ought  by  law  to  be  .The  office  of  the  chiro. 
grapher  of  fines  was  burned  m  1679,  whereby  several  records  of  fines  which  had  been^- 
▼led  in  1  nnity  and  Michaelmas  term  preceding,  were  either  burned  or  lost;  through  wbieh 
un  act  was  passed  31  Car.  2.  c.  3.  reciting,  that  the  fines  so  burnt  or  lost  had  duly  passed  all 
the  offices,  so  that,  by  the  records  of  the  King's  silver,  the  notes  of  the  Cursitor  who  made 
ontthe  writs  of  covenant,  and  the  entries  thereof  at  the  Office  of  Alienation,  and  by  the 
book  of  entries  of  fines  kept  by  tho  chirographer's  deputy,  &.C.,  tho  full  contents  of  all  such 
fines  would  appear.  But,  for  want  of  the  records  of  the  fines  so  burnt  or  lost,  purchasers 
and  others,  whose  titles  wore  secured  under  tho  said  fines,  were  in  danger  of  having  the  same 
impeached;  it  was  therefore  enacted,  that  the  said  chirographer  or  his  deputy  should  before 
the  end  of  the  next  Trinity  terra,  upon  oath,  certify  to  tb«  Jiwtices  of  the  C.  P.,  aoote  of 
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(O)  Application  to  prevent  pine  passing.  |  €68  "j 

Pbttt'bcabb.  T.  T.  1763.  K.  B.  1  Freem.  IS. 
The  Court  was  moved  to  stay  the  passing  of  a  fine,  which  was  acknowledg-  A  motion 
«d  by  the  Lady  Petty's  daughter,  an  infant  of  the  age  of  thirteen,  but  because  l^^g^^^JJJJ*^ 
the  King's  silver  was  paid,  it  was  gone  loo  far;  but  they  assigned  the  infant  a*   "fng'^caii 

tuardian,  who  had  instruct mns  to  bring  a  writ  of  error  to  reverse  it;  and  they  „ot  ^e 
Bed  Sir  N.  Roe,  and  the  other  commissioners,  and  threatened  all  that  had  a  made  after 
band  in  promoting  it.  the  K^'ng** 

(P^  Offence  of  acknowledging  a  fine  in  the  nam»  op  AXOTHEB.t         ■**'®'    .J  ^ 
(Q)  When  a  fine  is  completed,  and  when  it  begins  to  operate.;|;  [^659  1 

XI.  WITH  REFERENCE  TO  AVOIDING  A  FINE.  be*avo!d3 

(A)   Bt  real  action.  by  a  real  ae 

1.  Clarke  v.  Phillips.  M.  T.   1668,  K.  B.  1  Vent.  42.  tion  com 
Upon  the  trial  in  ejectment,  the  title  of  the  plaintiff's  lessor  appeared  to  be  mencod 

by  a  remainder,  limited  to  him  for  life  upon  divers  other  estates,  and  that  there  'gi^^*^]! 
was  a  fine  levied,  and  proclamations  passed;  but  he,  within  the  five  years  after  |„  g^^  y^„ 
his  title  accrued,  sent  two  persons  to  deliver  declarations  upon  the  land,  as  the  afier  it  was 
course  is  upon  ejectments  brought.     The  Court  resolved,  that  this  was  no  en«  levied, 
try  or  claim  to  avoid  the  fine,  he  having  given  no  express  authority  to  that  pur-  ^"^  **|  ^^ 
pose;  and  the  confession  of  lease,  entry,  and  ouster,  by  the  defendant  should  ^'®°  |*  ^^^ 
Dot  prejudice  him  in  this  respect.     In  this  case,  Keyling  and  Twisden  ^'^re  ^^l„  *   ^ ^^1 
of  different  opinions  in  this  point,  viz.  If  he  that  hath  power  of  revocation  over  i^ction,  will 
lands,  &c.,  makes  a  lease  for  life,  whether  it  8usf>ends  the  power  only,  as  a  not  havM 
lease  for  y^ars  would  do,  or  extinguisheth  it  as  a  freehold?  that  effect  J 

2.  Smart  v.  Williams.  E.  T.  1693.  K.  B.  Comb.  249.  be  aroide*/ 
Per  Holt,  C.  J.     The  bringing  an  ejectment  docs  not  amount  to  an  catry  j^    ^^  ^^.^^ 

all  such  6oeB  eatered  into  the  said  book,  kupi  by  the  ffoid  deputy,  thnt  he,  upon  dili^M 
search,  should  find  were  either  burnt  or  lo^t  by  reason  of  the  said  fine;  which  certificate 
should  be  in  parchmciit|  fuirly  written,  i>nd  a  copy  thereof  8et  up  in  Westminster  Hall,  and 
that,  at  anytime  within  three  years,  jho  Chief  Justice  of  the  said  Court  of  C.  P.,  together 
with  any  one  or  more  of  the  justices  of  the  said  Court,  should  have  power  to  send  for  any 
officer's  books,  records,  &-r.,  and,  upmi  full  examination  ofany  surh  fine,  the  records  where* 
of  were  burnt  or  h>M,  should  direct  the  said  chirngrapher.  or  Mia  deputy,  to  new  engrosa  the 
liote  and  fact  of  i»iich  fine  without  fee,  and  to  carry  the  samo  hefure  the  Chief  Justice,  and 
^ach  oilier  of  th<i  said  justices  a:*  shall  have  tiiken  the  examination  concerning  the  burning  or 
lose  of  such  fine,  who  are  required  to  sub->cribc  their  n  imo.s  ut  the  bottom  of  the  said  note 
and  foot;  and  every  such  fiuo,  whereof  tite  record  nhould  be  so  new  engrossed,  should  be  of 
th««  same  force  and  efiVct  as  if  it  had  still  remained  upon  record  unconi^umed,  or  not  lost. 

*Dy  a  rule  of  court  made  llil.  2  ^  amd  '4:9  Cur.  2.  nil  personn  roiiking  any  compiaiot  against 
£nes  acknowledged  by  infants,  feme  covert:*,  without  the  consent  of  their  husbands,  or  per* 
jons  of  non-sane  uiemory,  or  o'.herwise  disiabled  by  law  to  sicknowledge  the  same,  or  by  any 
person  in  the  name  of  another,  or  by  the  like  deceit,  and  obtaining  rules  for  (he  staying  of 
jiQcfa  fines,  shall  from  term  to  term,  so  long  as  they  shall  expect  benefit  or  observance  of  such 
rules,  enter  and  continue  thes;ime  rule  for  that  leim,  or  leave  copies  thereof  with  the  custos 
brevium,  clerk  of  the  King's  silver,  andohirogrnpher,  that  the  same  thereby  may  be  better 
laken  notice  of;  or,  in  defuujt  thereof,  ilio  said  ulhcers>  or  any  of  them,  shall  not  stand  further 
obliged  thereby.  And  all  persons  concerned  in  the  obtaining  or  prosecuting  such  rules  for 
the  staying  of  such  fines  so  levied  as  aforesaid,  their  attorneys  and  clerks,  are  thereby  enjoin- 
ed every  term,  to  search  and  see  the  baoks  and  entries  of  fines,  with  the  clerk  of 
the  King's  silver  or  other  officer,  where  entries  are  kept  for  that  purpose.  By  a  rule  of  court 
inade  £.  29.  Car.  2  all  manner  of  caveats  and  orders  for  the  stopping  anv  fines  tha*.  shall  bo 
renewed  every  term,  and  copies  thereof  left  with  the  clerk  of  the  King  s  silver,  for  which 
he  ia  to  demand  only  his  ancient  fee  of  3s.  4d.  the  term,  and  in  default  thereof,  all  oaveata 
that  shill  not  be  so  renewed,  shall  lose  their  force  and  be  void. 

t  By  the  statute  21  Jac.  1.  €•  26.  s.  2.  peraons  who  **  shall  acknowledge,  or  procure 
to  be  acknowledged,  any  fine  or  fines,  recovery  or  recoveries,  deed  or  de«>ds  enrolled, 
«t&tBte  or  sututes,  recognis^ance  or  recognisances,  bail  or  bails,  jodgment  or  jodgments,  in 
the  namu  or  oatnes  of  any  other  person  or  persons  not  privy  or  coQseuting  tp  the  same,'* 
being  thereof  convicted  or  attainted,  shall  be  adjudged  felons,  and  sofier  4eet|i  without 
benefit  of  clergy. 

X  A  fine  begins  to  operate  from  the  return  of  the  writ  of  covenant,  Jenk.  250{  9  P.  Wms, 
170;  2  Bro.  711;  Cro.  Car.  102:  and,  according  to  Lord  Coke,  2  Inst.  817.  '•  a  ^ue  if 
Mid  to  be  levied  when  the  writ  of  covenant  is  returned,  and  the  concord  and  the  King*f 
rilver  duly  entered;  this  maketb  the  land  to  pass;  and  from  this  liiell  ftie  yaar  and  |he  da^ 
>s  reckoned;  althoogh,  the  fine  it  engrossed  afierwardi." 

(  ^d  the  floieg  oat  a  writ,  and  delireriog  it  to  the  iheriff,  doef  not  amouQt  tp  ^  pur^ 
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entrir  mate  to  avoid  a  fine;  it  cannot  turn  an  estate  to  a  right;  though  the  lessor  be  princi* 
•■  i  4        P»'  ^y  ^h®  course  of  the  court,  yet,  legally,  he  is  a  stranger  to  the  record,  there- 
fore  cannot  be  estopped. 

(B)  By  actual  entry. 
I.  Anon.   H.  T.    1692.  K.  B.  Skin.  412. 
At  a  trial  at  Nisi  Prius  in  Middlesex,  a  fine  and  five  years  being  given  in 
r  Rf^n  I    ^^idence  upon  an  ejectment,  in  bar  of  the  title  of  the  lessor  of  the  plaintiff,  the 
J  '    plaintiff  showed  that,  at  the  time  of  the  fine  levied,  he  was  an  infant,  and  that 

2io^eY0rlg  within  three  years  he  came  to  the  lands  in  question;  and  at  the  gate  of  the 
neceMary  house  said  to  Che  tenant,  that  he  was  heir  of  the  house  and  land  which  he  held, 
where  the  and  forbad  him  to  pay  more  rent  to  the  defendant;  upon  which  it  was  said, 
fine  Islevi  that  the  claim  at  the  gate  was  not  sufficient,  the  which  was  agreed;  but  then 
ed  witboQt  ji  ^^g  proved  that  he  entered  the  house  when  he  made  the  claim,  the  which 
jj^„  being  eo  instun^e,  it  was  well  enough. 

Per  Holt,  C.  J.  Though  the  claim  was  hut  at  the  gate,  as  it  appeared 
that  there  was  a  court  before  the  house,  so  that  the  claim  was  made  upon  the 
land,  and  not  in  the  street;  and  therefore  good  without  question.  See  1  Saund. 
319;  Plow.  358;  Poph.  108;  Cro.  Eliz.  661. 

2.  Jenkins  v.  Pritchard.  H.  T.  1767.  C.  P.  2  Wils.  4o. 
-  In  this  case  the  question  was,  whether  an  actual  entry  was  not  necessary 
The  delive  ^^  have  btsen  made  in  order  to  avoid  the  fine  without  proclamation.  The 
rj  ofa  de  Court  adjudged,  that  an  actual  entry  is  not  necessary  to  be  made  in  order  to 
eiaratioo  in  avoid  a  fine  at  common  law,  as  this  is,  it  being  without,  proclamations. — Judg- 
ejectment    „ent  for  the  plaintiff.     See  3  B.  &  P.  658. 

a^oTt  to  ^'  Clerke  v.  Pywell.  M.  T.  1668.  K.  B.  I  Sand.  319. 

an  entry  to  ^^®  Court  held,  upon  a  trial  at  bar  in  ejectment,  that  where  a  6ne  sttr  conu-^ 
avoid  a  sante  de  droit  come  seo,  &c.  with  proclamations,  was  levied  by  tenant  for  life, 
fine,  even  and  the  lessor  of  the  plaintiff  in  the  ejectmenf,  who  had  the  reversion  for  life, 
tho*  tbede  within  five  years  after  the  death  of  the  tenant  for  life,  who  so  levied  the  fine, 
•ho  Id  a  directed  one  to  deliver  a  declaration  in  ejectment  to  the  tenant  in  possession, 
P64r  to  ft*  ^^^  ^^^  ^^  accordingly,  yet  it  does  not  amount  to  an  entry  to  avoid  the  fine, 
although  it  was  the  declaration  which  contained  the  lease  upon  which  the  eject- 
ment was  brought. 

4.  Beningtov  v.  Papkhurst.  H.  T.  17.37.  K.  B.  2  Stra.  1086;  S.C.And. 
126;  4  Bro.  P.  C.  85.  S.  P.  Smith  v.  Johnson,  Doug.  484.  Camperk 
And  if  the  V.  Hicks.  T.  T.  1798.   K.  B.  7  T.  R.  732, 

demise  be  Upon  a  special  verdict  in  ejectment  it  w<is  found,  that  a  fine  had  been  levied 
laid  before  of  the  premises  in  question,  and  that  the  lessor  of  the  plaintiffenfered  into  the 
aci^V  P*"®"**^^®  ^*^^  intent  to  make  the  demise  in  the  declaration  mentioned,  but  did 
•airy  the  ^^  ^^*®'*  make  an  artual  entry  for  the  purpose  of  avoiding  the  fine;  but  that, 
ejectment  <^fi^r  the  demise  laid,  the  lessor  of  the  plaintiffmade  an  actual  entry.  It  was 
cannot  be  contended  for  the  defendants,  that  an  nrtunl  entry  was  necessary  to  avoid  the 
maiDtaia  fine,  and  that  the  demise  could  not  he  laid  before  the  lessor  had  regained  the 
•**•  possession  of  the  actually  entry.     The   Court  agreed  with  the  defendant  on 

these  points,  and  on  a  writ  of  error  in  the  House  of  Lords,  it  was  contended 
for  the  plaintiff,  that  a  fine  with  prorlamations.does  not,  by  force  of  the  statute 
4  H.  7.  operate  as  a  bar  to  conclude  slrange.-s  till  after  five  years  elapse  with- 
out entry  or  action,  and  therefore  the  verdict  having  found  that  the   lessor  of 

•oing  of  a  claim  or  title  bj  way  of  action,  anicas  the  writ  be  returned  by  the  eberiff;  3 
Le*>n.  221. 

*  By  tbe  statute  4  Anne,  c.  16.  «.  16.  it  is  enacted,  that  no  claim  or  entry  to  be  made 
of  or  upon  any  land<(,  tenement*),  or  horedit?iment8  shall  be  of  any  force  or  effect  to  avoid 
any  6ne  levied,  or  to  he  levied  with  prochmationa,  according  to  the  form  of  tbe  statote  in 
that  case  made  and  provided,  in  the  Coart  of  Common  Plea«,  or  in  the  Coorts  of  Senion 
in  any  of  the  coontied  palatine,  or  in  the  Courts  of  Grand  Sessions  of  Wales,  of  any  lands, 
tenements,  or  faereditamentii,  unless  upon  such  entry. or  claim,  an  action  ahall  he  commenc- 
ed within  one  year  next  after  the  making  of  such  entry  or  claim,  and  prosecuted  with  ef- 
fect. The  entry  musl  be  tnade  bv  ilie  person  who  has  a  right  to  the  land,  or  by  aome  on^ 
previously  appointed  and  authorized;  for  if  an  entry  be  made  by  a  stranger,  without  aay 
preceding  eonunaod,  or  subsequent  assent,  within  five  yearn,  by  tbe  person  having  a 
right,  it  will  not  be  anfiieienti  Poph,  108;  Cro.  Elis.  561;  9  Rep.  1064;  2  Inal.  618; 
FJowd.  S69, 
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the  plaintiff  made  his  first  actual  entry  aHer  the  demise  laid,  he  thereby  aToid-   [  6^1  ] 
ed  thQ  operation  of  the  fine,  and  was  at  liberty  to  lay  the  demise  in  his  decla- 
ration, which  is  a  mere  fiction  of  law,  as  early  as  he  thought  tit  at^er  his  right 
accrued,  in  the  same  manner  as  if  his  title  had  siood  independent  of  such  fine, 
so  rendered  ineilectual  within  the  plain  intent  of  the  statute;  and  if  such  entry 
was  not  good  to  maintain  t^is  demise,  it  must  follow,  thnt  in  every  case  where 
a  fine  is  levied  by  a  wrong  doer,  and  not  discovered  till  two  three  or  four  years 
afterwards,  the  intermediate  proiits  between  the  time  of  levying  such  fine  and 
the  entry  of  the  lawful  owAer,  must  be  absolutely  lost,  although  the  statute 
gives  five  years  to  enter,  and  an  entry  at  any  time  within  the  five  years  purges 
the  disseisin  and  the  wrong  t'rom  the  beginning,  and  brings  the  person  so  ea- 
terino^  within  the  saving  nf  the  statute  to  all  intents  and  purposes.     On  the 
other  side,  it  was  ^aid  that  an  actual  entry  is  necessary  to  avoid  a  fine  before 
an  ejectment  can  be  brought,  and  it  must  also  be  before  the  time  of  the  demise 
because  a  fine  is  of  that  high  nature,  even  at  comnmn  law,  that  it  dispossesses 
all  persons  claiming  title;  and  consequently,  a  lease  to  support  the  ejectment 
upon  cannot  be  made  until  the  lessor  regains  the  possef^sion.     As  to  the  en- 
.  tries  found  by  the  verdict  to  have  been  made  subsequent  to  the  time  of  the  de- 
mise, they  were  of  no  use  in  th^  present  case;  for  the  ejectment  being  origiF- 
naUy  void,  could  not  be  made  good  by  any  subsequent  act;  and  therefore 
whatever  effect  those  entries  might  have  in  other  respects,  they  could  not  make 
the  lease  good.     That  the  word  ^'  action,"  in  the  stat.  4  H.  7.  has  always  been 
understood  to  mean  real   actions,  which  were  (hen  in  use:  and  it  has  often 
been  determined,  that  the  bringing  an  ejectment  is  not  sufHcient  to  avoid  a 
fine. 

(C)    Bv    PLEA    OF    NO    KSTATE.* 

1.  Doe  v.  Perkins.  M.  T.  1814.  K.  B.  3  IVl,  &  S.  271. 

Tenant  for  life,  remainder  to  R.  P.  in  fee,  and  tenant  for  life  leases  for  her 
life,  and  dies  in  17f)9,  and  leasee  continues  in  possession   without  paying  rent      ^    u* 
till  his  death  in  ld05,  when  his  son  takes  possession,  and  continues  without  „^  ^^^^^ 
paying  rent;  and  in  1807  levies  a  fine  with  proclnmRtions.     The  Court  were  in  theUndv 
of  opinion,  that  the  heir  of  R.  P.,  the  remainder-mnn,   minht    maintain  eject-a  &oe  b  no 
nient  againM  the  son,  without  an  actual  entry  to  avoid  the  fine,  or  a  notice  tohar. 
determine  the  tenancy. 

2.  RowE  v  Power.  M.  T.  1805.  C  P,  2  N.  R.  1.  |  66S  "j 

Richard  Rowe  delivered  alUiis  estates  to  Richard  Rowe,  his  son.  for  life,  T**®  ^^JJT 
and  afler  his  decease  to  the  heirs  of  his  body  in  tail,  and  for  default  -of  such  partJcBUr 
heirs,  to  his  three  daughters  and  their  heirs.     Richard  Rowe,  the  son,  by  a  tenant  r«a 
deed  dated  in  1724,  gave,  granted,  assigned,  and  set  over  to  his  mother,  the  den  inope 
possession  of  the  full  third  part  of  all  the  premises,  to  hold  to  her  for  her  life,  fatWa  as 
as  if  she  had  been  in  possessioa  of  the  same  by  virtue  of  a  writ  of  dower;  and  *g"»«»i 
livery  of  seisin  was  given  to  the  widow  according  to  this  deed,  who  thereupon  g^^  letied 
entered,  and  became  seised  of  the  undivided  third  part  of  all  the  lands  contain- ^^.^Iiq  ^ 
ed  in  the  said  deed,  and  continued  so  seised   till  her  death  in  1759.     Richard  mainder- 
Rowe,  the  son,  in  1730,  levied  a  fine  9ur  cognizance  de  droit  come  ceo,  8tc.  with  man. 
proclamations  of  the  whole  of  the  premises,  and  suffered  a  common  recovery 
thereof,  and  died  without  issue,  having  devised  away  all  the  estate  to  a  stran- 
ger.    The  son  of  the  survivor  of  the  three  sisters  brought  an  ejpctment  for  the 
recovery  of  nn  undivided  third  part  of  the  estate;  to  this  the  defendant,  the  de- 
visee, pleaded  the  fine  and  five  years'  non-claim.     The  question  was,  whether 
this  fine  and  non-claim  was  a  bar  to  ihe  plaintiff,     the  Judge  of  the  Court  of 
Exchequer  in  Ireland  held,  that  it  was  not  upon  a  writ  of  error  in  llie  Exche- 
quer Chamber  of  Ireland  the  judgment  was  affirmed.     Upon  a  writ  of  error 
to  the  House  of  Peers,  it  was  contended,  that  the  assignment  of  dower  was. 
void,  and  therefore  the  widow  took  no  estate  under  it;  so  that  Richard  Rowe 
being  seised  of  the  freehold,  the  fine  operated  on  the  \vhole  estate,  and  not  on 

*  Where  nono  of  tlio  partiort  to  a  fine  hnve  an  estnte  offrneiioM  in  liio  lands  of  which  it 
bos  beoD  levied,  such  fine,  is  totally  void  as  to  all  strangers,  and  may  be  avoided  by  pleading  par- 
tes fiaia  nihil  habuerunt;  Dy.  2lft.  b;  2  Inst.  S53.  This  plea  might  originally  have  been 
pleaded. 
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two  (birds  of  it  onljr.  On  behalf  of  the  defendant  in  error,  it  was  said,  that  as 
Richard  Rowe  the  son,  had  nothing  but  an  estate  in  remainder  in  the  third  as- 
signed to  his  mother  in  dower,  the  fine  with  respect  to  this  third  was  within 
the  exception  quod  paries  finis  nihil  habneruv.t;  for  this  was  a  fine  sur  conuzance 
de  droilj  Sfc.  which  always  imported  an  estate  in  possession  in  one  of  the  par- 
ties, which  must  he  at  the  least,  an  estate  of  freehold,  as  a  fine  partaking  of 
the  nature  of  a  real  action  could  not  be  levied  of  a  chattel  interest,  and  there 
were  other  species  of  fines  for  passing  freehold  interests  in  remainder  or  rerer- 
sfon.  A  party  therefore,  insisting  upon  a  fine  stir  connzance  de  droit  Sfc.  with 
non-claim,  as  a  bar  to  a  stranger,  was  bound,  in  answer  to  the  exception,  qttod 
r  663  1  paries  finis  kahuerttnty  to  show  that  either  of  the  parties  had  such  an  estate  as 
could  qualify  him  to  levy  a  fine  of  that  description,  that  was,  at  the  least,  aa 
estate  of  freehold  in  possession.  It  wns  the  very  issue,  knit  by  the  express 
words  of  the  plea  quod  paries  finis  nihil  habuerunt  td  de  libero  tenemenio;  Co, 
Ent.  63^.  a.  So  since  the  statutes  of  pernors  of  profits,  the  entry  had  always 
been  quod  paries  finis  nihil  habucrutU  nee  in  possessionem  nee  in  U8u\  and  the 
pleading  went  on,  sed  quidem  A.  B.  fuil  seisiliis  tempore  finis.  The  following 
question  was  put  to  the  Judges,  whether  tlie  fine  was  a  bar  to  the  plaintiff's 
title.  Mansfield,  C.  J.,  delivered  the  opinion  of  the  Court  He  said,  the 
case  depended  on  the  effect  of  the  deed  by  which  the  s'^n  gave  to  his  mother 
one-whole  undivided  third  of  rhe  lands.  It  was  admitted,  throughout  the  whole 
argument  for  the  plainti.T,  that  if  this  deed  operated  as  an  assignment  of  dow-* 
er,  the  fine  was  no  bar;  and  this  was  admitted,  because  on  the  case  it  was 
stated,  that  Richard  Uowe,  who  levied  the  fine,  had  no  seisin  in  the  premises 
— he  had  no  freehold  in  the  land  as  to  one-third,  which  was  given,  instead  of 
dower,  by  the  assignment  of  the  deed  of  17*24,  if  that  was  a  good  assignment. 
With  regard  to  that  one-third,  a  fine  could  have  no  operation  as  against  stran-' 
gers,  supposing  it  to  be  well  assigned:  by  way  of  dower  it  could  have  no  other 
effect  than  that  of  merely  pasling,  by  way  of  grant,  the  remainder.  By  stat-' 
ute,  the  fine  barred  the  issue  in  tail,  and  made  the  estate  descend  as  a  fee,  sor 
long  as  there  was  such  issue,  but  the  fine  could  not  aCect  the  precedent  estate 
of  the  widow,  if  the  assignment  of  her  dower  was  good.  If  therefore,  the  deed 
had  the  effect  of  an  assignment  of  dower,  there  was  an  end  of  the  bar.  He 
then  said,  that  the  assignment  r»f  the  dowrr  was  g'>od,  and  transferred  rhe/ree^ 
hold  to  the  widow;  and  concluded  that  the  judges  concurred  with  him,  that 
the  fine  did  not  operate  as  a  bar,  and  conseqiicatly  they  affirmed  the  judgment< 

(D)  Averment  op  fraud  or  usury,* 
(J)  By  a  court  op  eouitt-I 

XI.  WITH  REFERENCE  TO  REVERSAL  OF  A  FINE. 

(A)  Bt  writ  of  error. 
(a)  In  toheU  comW.J     (b)  Btj  and  as^ainsl  ^chom  io  be broighf. 

1  ^*  At  common  law,  a  fine  might  bo  .ivo'uie'f  on  nccvmnl  of  any  fraud  in  iho  parties  who  le- 
vied it;  see  1*2  Rep.  12:?;  5  iri.  6S.  b;  Cro.  Eiiz.  .'id?;  t^ordi*'  Jimrnal,  voL  ii.  I9l;  Jenk* 
2bli  3  Rep.  80;  and  by  the  statiio  27lb  Eiiz.  c,  4.  a  fine  may  be  nvnidftd  when  levied  to 
Bccret  uses,  for  the  purpose  of  deccivin;:;  purcha:»crs,  or  by  an  avernien*  of  usury  under  the 
etntute  IS  Eiiz.  c.  8. 

t  If  a  conveyance  byloa-5CanJ  re!ei<o,  orbir'riin  and  srilc,  hn  boon  ohtaineJ  by  means 
which,  in  a  court  of  equity,  have  thecbiracter  of  unp'>sition,  frau.l,  oppression,  or  undue  ad-* 
ThTita^^e,  ubich  indcod  may  be  all  comprehended  uiidorllie  goneral  term  f.a'id,  a  fine,  contti- 
tutin*  part  of  ih.n  conveyance  whlcli  is  so  aff^co  J,  wlicitover  miy  be  tiie  effect  at  law,  is  nv 
bar  to  relief  in  equity.  The  person  deriving  title  under  it  is  a  iru'slee;  and  the  species  of  re- 
lief is  by  directing  a  re-conveynnce;  14  Ve.s,  2U;  -i  Ve.n.  :i07;  2  .\ik.  »)t);  1  Ves.  2"^; 
For.  4*2.  If  a  contingent  remainder  is  destroyed  liy  a  leg.il  conveyance,  and  ih^t  convejanc* 
i«  obtained  by  fraud,  equity  will  relieve  against  it."^  1  Vern.  44:1.  446,  And  so  where  a  fioe, 
followed  by  non-claim,  was  levied  by  one  wiio^ot  possession  under  a  forged  deed,  a  «oiiit 
of  equity  decreed  u:riii»ai  tlwfcfinc;  2  Mk.  Zil:  2  Vurrt.  678  ib.  412.  lu  a  very  early  case, 
wlioro  a  fine  and  recovery  wqto  obtained  by  circumvention,  it  was  iield,  that  the  party  ta> 
king  tlic  benefit  of  ibem  was  compellable  to  reeompencc  tfiu  person  circumvented;   I  Vero. 

i  A  writ  of  error  to  reverse  a  fine  must  be  brought  in  the  Court  of  K.  B..  that  Court  bar- 
ing an  appellant  juris^diciion  over  the  Court  of  C.  P.;  but^  with  respect  to  fines  levied  be- 
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1.  Anon.  E.  T.  1697.  K.  B.  5  Mod.  396.  '  f  664  ] 

Per  Cur.     A  writ  of  error  was  brought  in  this  court  to  reverse  a  common  No  parson 
recovery,  aod  there  was  a  scire  facias  issued  out  against  all  the  terre-tenants,  •*•■  *  "8*** 
and  they  made  default.     The  recovery  was  reversed;  and  it  appearing  ttft®*""  wrii"?error 
wards  that  the  plaintiff  in  the  writ  of  error  had  no  title,  there  being  a  remain-  to  reverM 
der-man  before  him,  the  Court  reversed  their  former  reversal.  -  a  fioe^  nn 

2.  Sheepshanks  v.  Leeds.  M.  T.  1757.  K.  B.  1  Burr.  412.  lots  hehaa 

Error  from  C.  B.  to  reverse  a  common  recovery.     The  wife  of  Sheepshanks  *"  *n>™odi 
claiming  to  be  entitled  (in  common  with  others)  to  a  remainder  in  fee  ("'^^^'^"the*'** 
the  will  of  one  Broadbent,)  after  the  death  of  one  Thomas  Picrson,  tenant  in  i^i^^  ^f 
tail,  who  was  vouched  in  this  recovery;  her  husband  and  she  bring  this  writfeciod^* 
of  error;  and  the  error  assigned  is  *^  the  death  of  the  vouchee  before  judg-Itbaot 
ment."     "  In  nulla  est  erralum^^  being  pleaded,  it  was  objected,   no  one  can  ****''^®^*'^f 
maintain  a  writ  of  error  upon  aJudgmcn^  but  one  who  is  either  party  or  privy  ?uf.*Jk"Jg- 
to,  or  injured  by,  the  judgment  here  complained  of     It  does  not  appear  that  ^^  who 
Broadbent,  under  whose  will  she  claims  the  reversion,  was  ever  seized  in  fee  brinp  th« 
of  the  estate;  and  therefore  it  does  not  appear  how  he  had  a  right  to  devise  writ  of  or 
the  estate  in  the  manner  he  has  done.     They  ought  to  have  shown  in  their  rorehoold 
writ  of  error,  "  that  he  has  seized  in  fee,"  which  the  defendant  might  have  '^®"  f-?|   **  jJjL 
versed,  if  it  had  been  so  alleged.  dijrreo  aa 

Lord  Mansfield  was  clear  for  the  plaintiff  in  error.     The  writ  of  error  need  lea  U  bo  a 
not  to  sei  forth  a  complete  title;  it  is  only  required  of  the  plaintiff  in  error  tospocial 
show  the  connexion  aud  privity  between  the  person  against  whom  the  recovery  ca«o.t 
is  had,  and  the  person  who  brings  the  writ  of  error.     This  is  not  like  a  pro-^"*  T'"* 
ceeding  to  try  the  right  of  the  land,  or  to  recover  the  land  itself.     The  prece-  ^l^ght 
dents  are  so;  and  none  are  produced  to  the  contrary.  against  a 

3.  Anon.  H.  T.  1G88.  K.  B.  1  Salk.  339.  S.  P.  Holt.  Rep.  6l4,  party  or 

Per  Cur.     The  Court  will  not  reverse  a  fine  wifhout  a  scire  facias  returned  person  pri 
against  the  terre-tenants,  for  the  conusees  are  but  nominal   pefsons.     And  J^  **  J^ 
though  it  was  otherwise  in  the  precedent  in  Co.  Ent.  and  Hern's  Plead,  375.  nQt*a«ainil 
and  the  law  perhaps  does  not  strictly  require  it,  yet  the  course  of  the  Court  |^  tenant  to 
does.  the  land 

4.  Kingston  v.  Herbert.  H.  T.   1686.  K.  B.  2  Show.  490;  S.  C.  3  Mod.  only; 

119.  S.  P.  Hall  v.  Woodcock.  T.  T.  1756.  K.  B.  1  Burr.  359.  |   666  J 

Motion  to  set  aside  a  judgment  of  reversal  of  a  common  recovery  by  this  And  wnta 
Court  on  a  writ  of  error  brought  hero,  because  there  was  no  scire  facias  to  the  ^;Vj^™|,| 
terre-tenants.     It  was  strongly  debated,  and  on  all  hands  agreed,  to  be  very  i^  baisiaod 
inconvenient,  that  it  should  not  be  to  the  terre-tenants,  because  otherwise  a  against  tlio 
purchaser  might  be  deprived  of  his  assurance,  without  notice.     There  waaterre-toa 
urged  '2Q  Ed.  3.  20.  pi.  70;  Dyer,  320,  321.  that  the  terre-tenant  cannot  beanuand 
parly  to  the  writ  of  error;  that  they  had  a  record  exemplified  of  the  reversal;  |J^j''*|"*2 
that  the  reversal  was  long  since,  viz.  in  the  35th  year  of  Car.  2;  that  the  want  ^^  j*jJJ 
of  such  scire  facias  was  either  in  error  in  fact,  or  on  record;  that  in  truth  it  was  eeted  in  tap 
discretionary  in  the  Court  if  they  would  award  it;  that  none  could  be  made  porting  tho 
parties  to  the  writ  of  error,  but  those  who  were  parties  to  the  action.     The  fine  may  bo 
Court,  upon  this  motion,  was  of  opinion  that  awarding  it  to  the  terre-tenants  Jf^®"  *^ 
was  not  ex  necessilcUe,  but  discretionary.  ^y^  arrow 

foro  Justicos  of  Wales,  pursuant  to  the  stat.  34  &>  25  H.  8.,  it  is  provided  by  that  ftat.  a.  are  osamia 
113.  tlial  all  errors  tlierein  shnll  be  redrersed  by  writ  of  error,  to  be  sued  out  of  the  King's  od. 
Cbuncory  in  England,  relnmabie  before  the  King's  Justices  of  bis  Bench  in  England.  And 
by  the  stat.  4^3  Eliz.  c.  15.  s.  6.  it  it)  enacted,  that  all  fines  levied  in  the  county  of  the  cily  of 
Chester,  pursuani  to  that  act,  shall  bo  subject  to  be  rever^jied,  upon  writs  of  error  to  be  sued 
and  pro;»ecutGd  before  the  high  justice  of  the  county  palatine  of  Chester,  as  other  judgmenta 
given  in  the  Portmoot  Court. 

*  The  person,  therefore,  entitled  to  a  writ  of  error,  is  be  who  would  have  Iiad  the  lands  if 
the  6ne  had  not  been  levied,  which  is  in  general  the  heir  at  law;  Reynolds  v.  Dynam,  Dy. 
90.  a;  Henningham  v.  Windham,  1  Leon.  261. 

t  But  no  periiun  can  have  a  writ  of  error  to  reverse  a  fine,  who  took  any  estate  by  it,  be- 
cause no  recoverorcan  bring  a  writ  of  error  to  defeat  a  record  by  which  he  himself  has  reco- 
vered; for  the  judgment,  in  a  writ  of  error,  is  to  avoid  that  which  the  plaintiff  has  lost;  and 
it  IS  beid,  on  this  principle,  that  a  fine  sar  don?  grant  et  render,  the  cognizor  cannot  assign 
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A  writ  of  '  (c)   Williinwhat  time  wi-it  of  error  is  io  6«  brought* 

•nror  to  re  Lloyd  v.  Vaughan.  T.  1745.  K.  B.  2  Stra.  1257 . 

y^n%ti^e  Upon  writ  of  error  to  reverse  a  common  recovery,  suffered  at  the  grand  ses- 
brooffht  Bions  in  Wales  in  5  Ann,,  the  error  assigned  was,  that  Jane  Lloyd,  the  tenant 
withia  20  in  tail,  who  was  vouched  as  a  feme-sole,  was  then  under  coverture,  and  died 
jsars  from  without  issue  in  1739.  Wherefore  the  plaintiff,  who  was  the  reversioner, 
the  period  brings  the  writ  of  error.  The  defendant  in  error  pleads  a  bar  by  the  stat.  10 
when  it  was  |y|] I  g  ^  j^^  ^^  not  being  a  writ  of  error  brought  within  twenty  years  after 
Bot  within  suffe^'ing  ^^®  recovery.  To  this  it  was  replied,  that  his  title  did  not  accrue 
20  yean  af  till  1739,  the  time  of  the  death  of  Jane.  And  to  this  there  was  a  demurreF^ 
fer  a  title  and  joinder  in  demurrer.  And  what  they,  the  Court,  grounded  their  opinion 
kas  aecru  'upon  was,  the  statute  was  made  to  quiet  possessions,  and  to  fix  one  certain 
•*^  tain  period,  beyond  which  fines  and  recoveries  should  not  be  impeached;  th© 

word  are  e.\press,  twenty  years  afltrr  recovery  suffered,  and  it  has  not  the 
words  that  are  in  the  statute  of  fmes,  after  the  title  accrued.     And  though 
there  is  a  proviso  for  persons  under  disahilities  within  the  twenty  years,  yet 
that  can  only  introduce  the  disabled  person,  and  not  one  who  never  was  un- 
r  ac£t       ^®^  ^"^  disability.     The  terminus  a  quo  is  the  suffering  the  recovery,  and  if  we 
I  ^^^  i    exceed  it,  there  will  bo  no  end;  a  reversioner  after  an  estate  tail  that  subsists 
fin*  mav      *°  hundred  jears  might  at  this  rale  reverse  a  recovery;  whereas  these  rever- 
ie rerera     sioners  were  never  the  object  of  the  legislature's  care.     It  is  enough  that  ho 
ed  aeto       has  a  chance  of  the  reversion's  falling  within  twenty  years,  and  then  he  may 
part  of  the  have  error.     They  said  they  must  keep  to  the  words,  as  in  1  Lev.  31,  where 
lands  and    jbe  Court's  not  being  open  was  held  no  answer  to  the  statute  of  limitations,  as 
remain        ^^^  being  one  of  the  exceptions  to  it.     Therefore  they  gave  judgment  that  the 
U>e  residoe  plaintiff  should  take  nothing  by  his  writ  of  error, 
jet  it  can  (fO    Grounds  for  bnnp:wg  a  trrit  oj  error  ."^ 

not  be  re  (e)  Effect  oj  reversal. 

Tenedinto  i.  ZoucH  v.  TiiOMrsoxN.  H.  T.  IGOo.  K.  B.  1  Ld.  Raym.  179. 

to  aato  one     fpjj^  Court  held  that  a  fine  miglit  be  reversed  as  to  part  of  the  land  and  re- 
remain        naain  good  as  to  the  residue;  hut  it  cannot  be  reversed  in  toto  as  to  one  man 
good  in  toto  Ai^^  remain  good  in  toto  as  to  another,  which  must  be  the.  case  if  the  fine  re- 
as  to  ago   'main  good  as  to  the  tenant  and  be  reversed  in  toto  as  to  the  lord, 
iher.  2,  Fayaiieuly  v.  Baldo.  T.  T.  1703.  K.  B.  1  Salk.  341. 

I£afine  is  pg^  Holt,  C.  J.  If  a  writ  of  error  be  brought  in  B.  R.  to  reverse  a  fine 
•rroneoas,  j^yjej  jp  Q  Q  jj^g  very  record  of  the  fine  itself  is  never  removed  hither,  but 
•f  K.  B.  ^"v  ^"®  transcript  ol  it:  but,  ir  this  Court  judge  it  erroneous  then  a  ceriiorart 
may  send  goes  to  the  chirographer  to  certify  the  very  fine^  and  when  it  comes  up  it  i» 
for  the  re    actually  cancelled. 

core  itseu  ^rror  in  the  grant  and  render,  by  which  he  himself  has  token -an  estate;  sec  5  Rep.  39.  b.  All 
and  reverao  t|jose  who  were  parlies  lo  the  fine  mu-^i  in  "oneral  join  with  the  person  entitled  lo  the  land  in 
It,  or  send    reversing  it;   Piagoi  v.  Riissel.  (^ro.  Eliz.  115. 

a  writ  to  •  By  Stat,  10  &  11  W.  3.  c.  4.  no   fine  or  recovery  shall    be   reversed   or  avoided  for 

file  Ireosa  miy  error  or  defect  therein,  unless  the  wni  of  error  or  suit  for  the  reversing  of  sach  fine  of 
Mr orCham  recovery  be  commenced,  or  broaghl  and  prosecnled  vviih  effect  within  twenty  years  after 
berlain  ol  euch  fine  levied,  or  recovery  suffered.  But,  if  the  person  entitled  to  bring  such  writ  of  er- 
tlieC<^rt  ror  be  within  the  age  of  twenty-one  years,  covert,  non  compos,  imprisoned,  or  beyond  the 
^\  }?  *®^s  at  the  lime  when  his  title  accra<*d,  five  years  further,  after  the  removal  of  snch  disa- 
k  *fii*  hilily,  is  allowed  lo  bring  such  writ  of  error  or  suit. 

the  file.  f  xiio  error  for  which  fines  and  recoveries  may  be  brongbt,  are  either  in  fact,  as  thattb» 

cognizor  or  voochee  was  an  infant;  or  else  in  law,  that  is,  on  account  of  some  defect  ap- 
pearing in  the  record.  But,  by  stat.  23  Eliz.  c.  3.  s.  2.  it  is  enacted,  thai  no  fine  or  re- 
covery shall  be  reversed  or  reversdble  for  false  or  incongruous  Latin,  razure,  interliniogy 
misentering  of  any  warrant  of  attorney,  niisretutning  of  any  warrant  of  attorney,  rnisre- 
tnrning  or  not  returning  of  the  sheriff,  or  other  want  of  form  in  words  and  not  in  matter  of 
enbstanco.  And  nothing  can  be  assigned  for  error  in  a  fine  or  recovery  which  contradicts 
^  the  record,  because  records  of  a  f  ourt  of  justice  are  of  such  credit,  that  they  can  only  be 
defeated  by  maters  of  equal  notoriety  with  themselves,  1  Ins'.  260.  a;  and  therefore,  al- 
though the  circumstances  assigned  for  error  be  fully  proved  by  witnesses,  yet  sach  evidence 
is  inadmissible  lo  impeach  a  record.  So  that,  if  the  entry  of  King*s  silver  appear  upon 
record  before  the  death  of  the  consignor,  no  averment  can  be  admitted  against  it;  nor,  as 
to  the  time  when  a  fine  was  acknowledged,  which  contradicts  the|  chirograph;  nor,  that 
the  cognizor  of  a  fine  died  before  the  teste  of  the  writ  of  dedimui  potestatem,  if  it  ap>* 
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U )  ^^ht  to  hrins^  wrii  oj  error ^  how  haired,*  On  error  t« 

CocKMAN  T.  Farrer.    M.  T.  1680.  K.  B.  T.  Raym.  461;  T.  Jones,  18 K    reverse  a 

A  writ  of  error  to  reverse  a  fine  levied  in  C.  B.     The  writ  of  error  was  spe- J""  ^^'^  **• 
ial,  viz.  that  Hugh  Haworth  was  soised  of  a  messuage,  ten  acres  of  land,  and  ^"ggi  i 
Jiine  acres  of  pasture,  cum  pertiji*  in  Halifax,  in  Com.  Eber.  in  his  demesne  as  dnnoi    ** 
'Of  fee,  and  held  them  of  Sir  Arthur  Ingram,  Knight,  as  of  his  manor  of  Halifax  plead  in  bar 
in  free  socage,  viz.  by  fealty  only;  and  so  being  seised  ^3d  Nov.  17  Jac.  made  the  same 
fais  last  will  and  testament  in  writing,  and  by  the  same  did  give  the  said  tene- ^Qo,  which 
ments  to  Michael  Fawcet,  for  his  life;  the  remainder  to  Hugh  Fawcet,  and '*  *^^®{"P* 
the  heirs  of  his  body;  the  remainder  to  the  heirs  of  the  body  of  the  said  Mi-^^^  j  *  "^ 
chael  Fawcet;  the  remainder  to  Michael  Ward  and  his  heirs  for  ever.     Thatgy^  jears' 
the  said  Haworth  died;  that  the  said  Michael  Fawcet  entered   and  died;  and  noo-clalm. 
that  Hugh  entered  and  became  seised  in  tail,  with  the  remainder  over.     That 
the  said   Hugh  levied  a  fine,  Pasch.  17  Car.    1.  to  William  Bradshaw,  and 
Thompson,  in  which  there  was  error  ad  grave  damnum  Gracice  CocJcman  vi- 
ducR,  sister  and  heir  of  Michael  Ward,  deceased,  eo  quod  the  said  Michael 
Fawcet  and  Hugh  Fawcet  died,  both  without  issue.     The  plaintiff  assigns  for 
error,  that  the  said  Hugh  Fawcet,  after  the  acknowledgment  beforo  commis* 
sioners,  and  before  the  return  of  the  writ  of  covenant  upon  which  the  said  fine 
was  levied,  viz.  6th  April,   17  Car.  I.  died.     The  defendant,  Farrer,  pleads 
the  very  fine  (now  endeavoured  to  be  reversed)  and  the  years  in  bar  of  the 
writ  of  error,  to  which  the  plaintiffdemurred;  and  adjudged  by  the  whole  Court 
for  the  plaintiff,  and  the   fine  was  reversed,  and  the  reason  was,  non  potest  ad-  If  a  fioelM 
dud  txceptio  ejusdem  ret  cujus  peiUur  dissolution  'k^*#?  ** 

(B)  Reversing  by  writ  of  deceit.  of  C  ^"^ 

1,  Rex  v.  Snegd.  M.  T.  1754.  C.  P.  2  Wils.   17.  Rex  v.  Firerrace,     ©f  lande    " 

Barnes,   258.  held  in  aa 

Writ  of  deceit  to  reverse  or  set  aside  a  fine  and  recovery  which  were  levied  cient  denies 
and  suffered  in  this  court  tempore,  Car,  2.  of  lands  held  in  ancient  demesne,  at  "o,  the  lord 
Havering-atte-Bower,  in  Essex,  which  ought  not  to  have  been  done,  such  '"^^  '• 
lands  being  only  pleadable  by  writ  of  right  close,  in  the  Court  of  Ancient  De-^^jj  of  de 
mesne.     The  defendants  confess  the  declaration,  and  writ  of  deceit  to  be  true  ceit, 
-by  their  plea,  and  the  Attorney-General,  who  sues  for  the  King,  remits  the    [♦668  *] 
.damages:  and  now  Sergeant  Poole,  for  the  King,  moved  for  judgment,  and  And  he  ia 
had  a  rule  to  show  cause,  which  was  afterwards  made  absolute.  no*  barrel. 

2.  ZoucH  V.  Thompson.  FI.  T.  1695.  K.  B.  1  Ld.  Raytn.  179.  ofdlceTt"^ 

It  was  resolved,  that  the  lord  is  not  barred  of  his  writ  of  deceit  by  the  death .    ^^ 
«f  any  of  the  parties  to  the  fine.  death  of 

(C)  Reversing  by  writ  of  false  juDOMENT.t  any  of  the 

(D)    Reversing  by  motion,  partieeto 

Anon.    H.  T.  1681.  K.  B.  2  Show.  282.  Th  ^r*' 

In  the  Common  Pleas  they  will  set  aside  a  fine  levied  by  an  infant  (during  ^jj®  ^^^ 
his  life  and  infancy)  upon  motion,  as  null  and  void,  and  without  any  writ  of  er- ^jn,gg  g^t 
xor;  as  they  will  do  a  judgment  irregularly  obtained,  by  trick  or  surprise,  and  nside  a  fine 
punish  the  commissioners  besides,  if  it  were  taken  by  dedimiLS]  and  this  they  on  mofioi. 
will  do  by  inspection  and  examination  of  witnesses  in  court. 

{>ear  by  the  certificate  of  the  concord  that  he  was  alive;  Dyer,  89.  b.  Dot  an  averment  of 
the  death  of  the  cognizor  generally,  before  the  ingrossment,  entry,  and  recording  of  the 
King's  silver,  is  adini-ssible;  Cro.  Eliz.  468;  ib.  677. 

*  A  person  may  bar  htrnscif  from  bringing  a  writ  of  error  to  reverse  a  fine,  by  releas- 
ing all  his  right  in«  or  making  a  feniTmontof,  the  land  whereof  the  fine  has  been  levied; 
for,  by  his  release  or  fcofiment,  he  has  for  ever  excluded  himself  from  the  land,  and  no 
person  can  have  a  writ  of  error  who  is  not  entitled  to  the  land;  1  Roll.  Abr.  35;  5  Cruise, 
c.  14.  8.  24.  but  if  he  release  his  right  in,  or  make  a  feofTinent  of,  part  of  the  land  only, 
he  may  reverse  the  fino  or  recovery  as  !o  the  remainder.  A  recovery  after  an  erroneooa 
fine  will  bar  the  issue  in  tuil  of  the  person  who  levied  the  fine  from  bringing  a  writ  of  error 
to  reverse  it;  Cro.  Eliz.  388;  because  a  recovery  with  voucher  bars  every  kind  of  right 
which  ihe  vouchee  or  his  heirs  can  have  to  the  land  of  which  it  is  suffered.  Iii  like  man- 
ner, if  a  person  who  snfiers  a  recovery  afterwards  levy  a  fine,  he  cannot  have  a  writ  of  er- 
ror to  reverse  it;  Pigot,  169. 

'  t  As  DO  writ  of  error  can  be  sustained   to  reverse  a  judgment  in  a  court  not  of  record, 
fines  levied  in  sacb  conrts  can  only  be  reversed  by  writ  of  false  judgment  in  the  Coa  t  ofg 
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iFftien  for  ©tttncrS.     See  tit.  Momey;  Witneis. 

I,   RELATIVE  TO   THE    DIFFERENCE    BETWEEN  FINES 

AND  AMERCIAMENTS,  p.  668. 
II.  RELATIVE   TO  THE  OFFENCES  FOR    WHICH   A  FINE 
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BE  IMPOSED    p.  669. 
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I.  RELATIVE    TO    THE    DIFFERENCE   BETWEEN    FINES 
AND  AMERCIAMENTS.     See  aii(c,  vol.  i.  from  p.  603.  to  607, 

;II,  RELATIVE  TO  THE   OFFENCES  FOR   WHICH  A  FINE 
MAY  BE  IMPOSED.     See  anicy  vol.  viii.  p.  407.  Notes.*!  J 

III.  RELATIVE  TO  THE   COURT   BY   WHOM  A  FINE  MAY 
BE  IMPOSED.     See  ants,  vol.  viii.  p.  407.  Note.§ 


IV.  RELATIVE  TO  THE  PERSONS  ON  WHOM  A  FINE  MAY 
r  66a  1  BE    IMPOSED.* 

be^muSaf  V.  RELATIVE  TO  MITIGATING  THE  FINE.t 

ed  by  the  L  Ex  parte  Reading.  T*  T.  1680.  T.  Raym.  376.  note. 

Coart  it  It  was  resolved,  that  a  fine  may  be  mitigated  the  same  term  it  is  imposed, 

was  set  in  being  under  the  power  of  the  Court  durins:  that  time,  but  not  afterwards, 
theeame  2.  Regina  V.  Templeman.  T.  T.  1701.  K.  B.  I  &ilk.  65. 

Bot'aVt  °*  Upon  a  motion  to  submit  to  a  small  fine,  after  a  confession  of  the  indict- 
And  io  tha  ttieniy  Holt,  C.  J.  took  a  difference  where  a  man  confesses  an  indictment  and 
«89e  or  as  where  he  is  found  guilty.  In  the  first  case,  a  man  may  produce  affidavits  tQ 
aaatt,  prov  prove  son  assault  upon  the  prosecutor  in  mitigation  of  the  fine;  otherwise^ 
log  ion  aa  where  the  defendant  is  found  guilty  for  the  entry  upon  a  confession^  or  only 
aaolt  goes  ^^^^  ^.^^  contendere  cum  demami*  re ginoR  et  non  ae  in  gratiam  curies. 
Zn .  3-  A^'ON.  M.  T.  1703,  K.  B.  3  Salk.  33. 

The  Coort  R  was  resolved  that,  though  a  fine  be  certain,  yet  the  Court  of  Exchequer 
of  Escbe  may  mitigate  it ,  because  it  is  a  court  of  equity,  and  they  have  a  privy  seal  for  it. 
qwrmRj  4.  Anon.  E.  T.  J679.  K.  B.  1  Vent.  336. 

nuigate  a  rpjjg  sessions  imposed  on  a  constable  the  fine  of  20/.  for  not  presenting  a 
whVrcfiied.  ^^8^^^^3^  •  ^^*"g  brought  before  this  Court  by  habeas  corptw,  the  Court  said 
Bo,  the  K.  w®  ^^^  to  judge  of  the  reasonableness  of  a  fine,  and  to  mitigate  when  excess 
B.  will  mi  sive.     Defendant  must  be  discharged, 

tigate,  if  5.  Rex  v.  Loved  en.  T.  T.  1800.  K.  B.  8  T.  R.  615. 

the  aossion  The  Great  Sessions  at  Brecon  having  imposed  a  fine  on  the  sheriff  for  non- 
•zceMive"  '^^^^'^dancc  at  the  assizes,  by  the  justices  of  that  court,  the  record  of  the  fine 
fine;  ^®^  removed  by  certiorari  into  this  Court.     The  Court,  after  doubting  wheth- 

Bat  where  er  it  was  competent  to  them  to  enter  into  the  question,  which  of  course  involv- 
the  Great     ed  the  merits,  said,  though  there  was  no  ground  for  imposing  the  fine  at  all,  in 
eseiOD  in    p  .  ^^^  j^^  ^^^  ^^^^  ^p  ^  copyhold  court,  from   which  even   a  writ  of  false  jodgment  doei 
a  e«  1  m     ^^^  y^^^    ^^^  remedy  is  by  bill  or  petition  in  the  nature  of  a  writ   of  fulse  judgment;  see 
P^  *  k *  ^**<'^-  P«''-  Ca.  67;  1  Vern.  867. 

OB  tbe  Slier  •  '1*^^  i^,j^„  or  auccn-consort  cannot  be  fin-jd;  see  Co  Lilt.  27;  8  Co.  61;  F.  N.  I^.  31. 
So  an  infant,  it  seemp,  cannot  be  fineJ;  seo  Co.  Lit.  127;  8  Co.  61;  8  Bulst.  276;  Palm, 
518;  Rol.  Abr.  214;  Cro.  Car.  161;   Br.c.  Ab.  til.  Fines  and  Amerciament,  5rl6. 

f  Whore  a  statute  impoises  a  fins  certain  upan  any  conviction,  tlie  Court  cannot  mitigate 
it;  but  if*he  parly  come  in  before  the  conviction,  and  submit  himself  to  the  Court,  tbeyroay 
assess  a  leg*  line,  fjr  ho  \3  not  convicjcd,  and  perhnps  never  might;  gee  3  Salk.  33, 
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point  of  lawy  still  they  could  not  mitigate,  the  foram  being  the  Court  of  Ex- i^  Air  not 

c)ieqner  before  whom  matters  of  this' sort  always  come.  attending, 

^  ^  lie.  th«r» 

VI.   RELATIVE  TO  THE  RECOVERY  OF  THE  FINE.         J^J^,  „ 

(A)  Bf  ACTION.*  moved  bj 

(B)  Br  DISTRESS.     See  anf€,  vol.  viii.  p.  407.  certiorari 

J^(t0  SltinS.     See  tit.   Game;  and  as  io  the  Manufacturings  see  53  Geo.  refosed  to 
3.  c.  115;  55  Geo.  3.  c.  59.  oiitigate] 

iFCre  airti  iFCre  ftOCftH-t     See  tit.  //wiiranc^.  *\*6?0) 

ToRBERiL  V.  Stamp.  M.  T.  1696.  K.  B.  12  Mod.  152;  S.  C.  1  Salk.  13;  S. 
C.  Carth.  425;  S.  C.  ComI).  459;  S.  C.  1  Ld.  Raym.  264-,  S.  C.  Com, 
82;  S.  C.  Show.  681.  S.  P.  Littleton  v.  Cole.  H.  T.  1694.  K.  R   & 
Mod.  181.  S.  P.  Allen  v.  Stephenson.  H.  T.  1698.  C.  P.  1  Lulw.  90. 
S.  P.  Pantam  v.  Isham.  E-  T.  1700.  K.   B.    1  Salk.  19;  S.  C.  3  Lev. 
359.  S.  P.  CuDLipp  V.  Randall.  H.  T.  1690.  4  Mod.  9;  S.  C.  Carth. 
202;  S.  C.Comb.  177;  S.  C.  Show.  210. 
In  an  action  on  the  case,  for  negligently  keeping  a  fire  in  his  (the  defend- 
ant's close,  whereby  it  burned  the  corn  in  the  close  of  the  plaintiff;  aflera  ver- 
dict for  the  plaintiff,  it  was  objected,  in  arrest  of  judgment,  that  the  custom  of 
t4ie  realm  extends  only  to  fire  in  a  man's  house,  or  curtilage  (goods  of  guests,^  Formarly 
which  are  in  his  possession.     Per  Cur.     The  fire  in  a  man's  field  being  his?"  ■'p*'^^" 
fire  as  well  as  that  in  liis  house,  he  made-  it,  and  must  take  care  that  it  does  no  uJeotly 
harm,  and  answer  the  damage  if  it  does;  and  every  man  must  use  his  own  so  keeping  a 
as  not  to  hurt  another.  fire.| 


Kino  v.  Ford.  M.  T.  1816.  K.  B.  1  Stark.  N.  P.  421.  |  671  1 

Declaration  in  assumpsit  against  the  defendant,  a  school-master,  for  p^^ini^*  x  school 
iing  an  infant  scholar  to  use  fire  works,  whereby  the  plaintiff's  son  was  much  master, 
wounded  and  injared,  and  the  plaintiff  was  put  to  great  expense.  whosaflem 

Lord  Ellenbnrough,  C.  J.  held  that  the  declaration  was  bad,  and  intimated  an  infaot 
that  another  form  of  action  might  have  been  sustainable;  because   he  was  ofP°P'* '^^ 
opinion  that  if  a  master  of  a  school,  knowing  that   fire  wfirks  would  be  used  !J^*^|j^J  jg  ' 
(as  was  proved  in  this  case),  were  to  be  guilry  of  negligence  in  not  preventing  responsible 
the  use  of  them,  he  would  be  amenable  for  the  consequences.  for  ill  eon 

•  By  the  common  law,  fines  vest  in  the  King  or  lord  of  the  manor;  see  Braot.   129;  4**^'*®ao«^ 
Leon.  c.  1^93.     Therefore  the  King  or  lord  of  the  manor  mny  maintnm  debt  fur  a  fine;  see 
Cro.  Abr.  .'SSI;  Savil,  98;   RnsEnt.  151;  ;>  II.  4.  24.  b:    lOH.  6,  7;  Raym.  68;  8  Mod.  240; 
Cbmb.  151;  8  Lev.  261;   1  Mod.  10;  Keb.  955;  Dong.  TM),  n. 

,t  By  the  14  Geo.  3.  c.  78.  9.75.  churchwardens  in  London,  and  within  the  bills  of  mortality, 
i^re  to  fix  fire-cocki«,  &c.  at  proper  dis'ances  in  streets,  and  keep  a  large  engine  and  hand- 
engine  for  extinguishing  fire,  and  ladders  and  fire  escapes,  under  the  penalty  of  10/.  And, 
by  the  same  satute,  the  first  turncock  is  entitled  to  a  reward  of  10s.,  to  be  paid  by  the  church- 
wardens, &>c. 

X  But  by  the  6  Anne,  c.  81.  the  right  of  action  in  such  a  case  was  taken  away,  and  now 
made  perpetual  by  the  14  Geo.  3.  c.  76.,  which  however  imposes  the  penally  of  100/.  or 
eighteen  nion:hs  imprisonment,  on  servants  firing  houses  by  negligence;  and  also  directs  that, 
oh  the  breaking  out  of  any  fire,  all  the  constables  and  beadles  shull  repair  to  the  place  with 
their  staves  to  protect  property,  and  be  assisting  in  putting  out  the  fire,  and  causing  people 
to  work.  And,  by  the  same  statute,  ss.  76,  77,  78,  rewards  for  prompt  assistance  are — to 
the  first  engine,  not  exceeding  30s.;  the  second,  not  exceedmg  20s.!  and  the  third,  10s.; 
to  be  paid  by  the  churchwardens  or  overseer:*,  but  not  without  the  approbation  of  an  alder- 
man or  justice  of  the  peace.  And  the  churchwardens  are  to  be  repaid  by  the  inhabitants  if 
the  fire  begins  in  a  chimney.       , 

By  sec  ion  86.  firemen  are  exempt  from  bein;;  impressed. 

$  By  9  &  10  W.  8,  c.  87.  no  person  whatsoever  shall  make,  sell.  See.  squibs,  rockets, 
serpents.  Ace  or  cases,  moulds,  &c.  for  making  soch  sqoihs;  and  every  soch  oflTence  shall 
be  adjudged  a  common  nuisance;  and  persons  making  or  seljmg  squibs  shall  forfeit  5/  So, 
persons  throwing  or  firing  sqaihs,  or  ^utfering  them,  &c.  to  be  thrown  or  fired  from  their 
houses,  incur  a  penalty  of  20f.;  Iikewi!«c  persons  throwing,  casting,  or  firing,  or  aiding  or 
assisting  in  the  throwing,  casting,  or  firing  of  any  squibs,  rockets,  serpents,  or  other  firo 
works,  io  or  onto  any  public  street,  houso,  or  shop,  river,  highway,  or  passage,  incor  iho 
fiko  ponaJty  of  20s.,  and  on  non^pajraoBt  to  be  eoanmittod  to  the  boose  of  oorrectioa. 
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t  672  ]    jrfrst  iTrttfts.* 

jfflBfi  attft  iFfshrrteH, 

I.    RELATIVE  TO  THE  DEFINITION  AND   NATURE  OF 

p.  67.^. 
II.     RELATIVE  TO  THE  KING'S  RIGHT  TO  FISH,  p.  673, 
HI.     RELATIVE  TO  FISHERIES. 

(A)  Public. 

(«)  In  distant  seas,  p.  673.     (6)  In  the  four  seas  and  navigable   rivers,  p. 
€74.     (c)  Restrictions  respecting. 

Is/.  In  s^eneruL 

I.  As  to  weirs  and  obstructions,  p,  G73.     ±  spawn    and  young  fish, 

p.  679.     ."3.  the  time  of  year  when   to  be  taken,    p.   680.     4,   the 

mode  of  taking  and  seizing  the  nets  in  the  case  of  forl'eiture;  p.  680. 

2n(/.  Jn  particular, 
I.  Astooyster  fishery,  p.  681.     !2.  In  the  Thames  and  Medway,  p.  68L 
d.  In  the  Severn  and  other  rivers  p.  682. 

(B)  Private. 

(a)  Different  kinds  of. 
Ist.  Common  of,  p.  68^2.     *2nd.  Free,  p  682.     3rd.  Several,  p.  68a 
(h)  Creation  of,  p.  684.     (c)  In  what  place  it  may  be. 
Ist.  In  the  sea  and  navigable  rivers,  p.  68  L     ^nd.   In  rivers  not  navigable, 
p.  685.     3rd.  In  ponds  and  other  waters,  p.  685. 

(d)  Of  the  ownership  in  the  soil,  p.  686.     {e)  Who  entitled  .to  the  fish  when 
the  land  becomes  dry,  p.  687.     (/)  Civil  proceedings  connected  with. 

I  si.  As  to  ihejorm  of  action. 
1.  Ejectment^  p.  687.     2.  Trespass,  p.  687. 

2nd.  As  to  the  pleaSy  p.  687, 

Srd.    replication,  p,6QS. 

4th,    evidence,  p.  689. 

I  giyg  -I  5ih,    costSy  p.  689. 

IV.    RELATIVE  TO  CRIMINAL  PROCEEDINGS  CONNECT- 
ED  WITH,  p.  689. 

I.    RELATIVE  TO  THE  DEFINITION  AND  NATURE  OF.t 

II.  RELATIVE  TO  THE  KING'S  RIGHT  TO  FISHJ. 

Thid  statute  does  not  take  from  any  person  injured  by  the  throwing  of  squibs,  &e.  thm 
remedy  at  common  law;  for  the  party  may  maintain  case  or  trespass,  according  to  the  cir* 
CDmstances;  see  ante,  tit.  Action. 

*  The  profits,  after  ovoidaiice  of  every  spiritual  living  for  the  first  year,  according  to  the 
valuation  thereof,  in  the  valor  benefieiornm^  commonly  calied  the  King's  book.  These 
profits  were  in  ancient  times  given  to  the  Pope;  but,  upon  the  throwing  off  of  the  Pope's 
supremacy  in  the  reign  of  Hen.  VIIF.  they  were  transhited  to,  nnd  vested  in,  the  King,  ai 
appears  by  the  26  Hen.  8.  c.  3.  and  a  new  valor  beneficiorum  w&b  then  made,  by  which 
the  clergy  are  at  present  rated.  The  Crown  continued  to  take  these  first  fruits  until  QrUeea 
Anne's  time,  who  restored  to  the  church  what  had  at  first  been  taken  from  it,  not  by  remit- 
ting the  tenths  and  first  fruits  entirely,  but  by  applying  the^^e  superfluities  of  the  larger  beii«> 
efices  to  make  up  the  deficiencies  of  the  smaller;  for  this  purpose  she  granted  a  charter* 
confirmed  by  2  Ann.  c.  1 1,  wheieby  all  the  revenue  of  the  first  fruits  and  tenths  is  vested 
in  trustees  lor  ever,  to  form  a  perpetual  fund  for  the  augmentation  of  poor  livings  under 
50/.  a-year,  whi  h  has  been  further  regulated  by  subsequent  statutes;  see  5  Ana.  c.  24; 
6  Ann.  c.  27;  i  Geo.  1.  c.  10;  45  Geo.  S.  c.  84.  In  Ireland,  similar  benefits  are  secured 
under  the  Board  of  First  Fruits,  by  the  Irish  acts;  see  2  Geo.  1.  c.  15;  8  Geo,  I.  c.  12; 
10  Geo.  1.  c.  7;  1  Geo.  2.  c.  18;  9  Geo.  2.  c.  12;  27  Geo.  2.  c.  18;  12  Geo.  3.  c.  16;  25 
Geo;  8.  c.  63;  29  Geo.  8.  c.  26;  43  Geo.  3.  c.  106;  46  Geo.  3.  c.  60;  48  Geo.  3.  c.  65. 

t  Fisheries  are  public  or  private.  The  former  are  either  fisheries  in  distant  seas,  in  which 
all  nations  have  a  right  to  fi^h,  and  some  of  which  are  encouraged  by  act  of  parliament* 
or  they  are  fisheries  within  the  four  seas,  or  within  public  navigable  rivers,  in  which  all 
British  subjects  have  a  right  to  fit«h  in  exclusion  of  other  nations,  subject,  in  some  particu- 
lar instances,  to  modifications  by  acts  of  parliament,  or  the  prescriptive  rifhts  of  individa* 
als.  Private  fisheries  are  those  in  which  some  particular  persons  are  entitled  to  an  excia* 
sive  right  of  fishing;  see  Chit.  G.  L.  239. 

t  The  King  has  no  general  property   in  fish,  except  whales  and  stnrgsons,  which,  it  is 
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III.     RELATIVE  TO  FISHERIES. 

(A)  Public. 

(a)  Jn  dislnni  stas. 

U  Fennings  v.  Grenville.  E.  T.  I8J8.  C.  P'  I  Taunt.  241. 

It  appeared  that,  by  the  custom  of  the  whale  fishery  amongst  the   Gallepa-' 
goa  islands,  he  who  strikes  a  whalo  tvith  a  loo<c  harpoon  is  entitled  to  receive  The  Hgbt 
half  the  produce  from  him  who  kills  il;  and  that,  by  the  custom  oi'  the  Green- *^^'*"  ■»* 
land  whale  fishery,  unless  the  person  who  strikes  a  fish   continues   his   power  *"J"*^'l  . 
over  it  till  he  has  got  possession  of  it,  any  other  who  kill§  it  acquires  the  entire  iho^sea    *" 
property.     Chambre,  J.,  laid  it  down,  that  there   must  of  necessity  be  a  cus-fnay  be  re 
torn  in  these  things  to  govern  the  subjects  of  England,  as  well  amongst  them-xtrained  or 
selves  as  in  their  intercourse  with  subjects  of  other   countries.     The  usage  in  regolated 
the  Greenland  fishery  is  held  to  be  obligatory,   not    only    as   between    British  **^  trr-aiy 
subjects,  but  also  as  between   them  and  all  other  nations.     I  remember  (^^ **' *^"'^°"*' 
first  case  upon  that  usage,  which  was  tried  before    Lord  INIansfield,   who  was 
clear  that  every  person  was  bound  by  it;  and  said  that,  were  it  not  for  such  a 
custom,  there  must  be  a  sort  of  warfare   perpetually    subsisting  between   the  r  /,- .   . 
adventurers;  and  he  held  it  strongly  binding  from  the  circumstances  of  its  ex-^  d  f    ih« 
tending  to  different  nations.     The  same  necessity  must  prevail   in  the  South  e„^^^|.a-^ 
Seas,  (although  the  fishery  has  not  been  so  long  in  use)  in  order  to  regulate  ment  there 
our  intercourse  with  the  French,  Americans,  and  others  who  resort  thiilier.      of  ihe  60 
2.  Payne  v.  Thorogood's  case.  H.  T.  1313.  K.  B.  1  M.  &S.  ''2SS.        ^e®-  »•  c- 

The  50  Geo.  3.  c.  108.  exempts  from  allliability  to  be  impressed  persons  em-       ^^* 
ployed  in  the  public  fisheries   of  these   kingdoms  in  deep  waters.     On  a  rule  g^^g  J^ 
nisi  for  a  writ  of  habeas  corpus,  to  bring  up  in  order  to  discharge  two    impress-  ployed 
ed  fishermen,  ,  engaged  in  the  lobster  fishery  upon  the  coast  of  Heligoland,  itih  reii» 
was  urged  that  a  fishery  at  such  a  distance  could  not  be   regarded  as  of  these  f"^©"™  i™ 
kingdonis  within  the  meaning  of  the  statute;  and  that  lobsters,  being  found  inP""^^/"®"* 
shoals   among  rocks,  could  not  be  regarded   as  in  the  deep  seas.     But  the  ^^^^  ^^^^ 
court  overruled  these  objections:  the  first,  on   the  ground  that  the  policy  of  en  to  en 
the  legislature  extended  to  every  fishery  which  supplied  the  markets  of  Great  tend  lo  th» 
Britain;  the  second,  because  the  words  of  the  act  are  extensive,  and  show  that  lobster  fish 
there  was  no  intention  to  confine  the  privileges  to  one  description  of  fishery.      ^^V' 

(6)  In  the  four  seas,  and  navis^able  rivers.  Ofcommoa 

1.  Carter  V.  Mcjrcot.  H.  T.  1768.  K.  B.  4  Burr.  2162.  right,  all 

To  trespass  for  breaking  plaintiflT's  close,  the   plaintiff*  pleaded  that  it  is  a  persons 
navigable  river,  and  also  that  it  is  an  arm  of  the  sea,  wherein  every  subject  ^^y  ^^^  i« 
has  a  right  to  fish.     Replication,  not  traversing  these  allegations,   but  stating  ^'"^  ^ 
that  this  was  part  of  the  manor  of  A.;  that  B.  was  seised  of  that  monor,  and,  yj^ble  ri 
prescribing  for  a  several  fishery,  afler  verdict  for  the  plaintiff^,  it  was  moved  in  ven.t 
arrest  of  judgment  that,  though  it  was  so  found,  yet  the  law  is  otherwise,  viz. 
•that  every  one  has  a  right  to  fish  in  a  navigable  river,  or  in  an  arm  of  the  sea, 
relying  on  1  Mod.  105;  6  Mod.  73;   1  Salk.  357. 

said,  belong  to  the  King;  see  Bract.  3  Lib.  c.  8.  s.  6;  Britt.  266;  7  Co.  16.  Bat  to  give 
the  erown  a  right  to  duch  fish,  they  must  be  Inken  within  the  sens  parcel  of  the  dominions 
ftnd  crown  of  England,  or  in  crpek.t  or  arms  thereof;  for,  if  t.iken  in  the  wide  sea«,  or  oort 
of  the  precinct  of  the  sea  subject  lo  the  crown  of  England,  ihey  belong  to  the  taker;  see 
Y.  B.  Edw.  3;  1  Taunt.  241. 

*  By  several  statutes,  companies  and  societies  hnve  been  Gstihlished  and  invested  with 
certain  privileges,  wiih  a  view  to  encourage  fisheries  in  distrint  seas,  and  bounties  are  given 
on  the  impoiiation  of  fish,  and  foreigners  are  prohil)iled  from  bringing  fisli  of  particulnr 
descriptions  to  a  Briiiicb  market;  see  Chit.  G.  L.  Appendix,  pp.  523.  619  620.  633.  666.. 
And,  by  the  courtosy  of  nations,  bouts  employed  in  the  fisheries  are  excepted  from  capture; 
•ee  i  Rol.  Rep.  19. 

1  For  fish  not  royal,  such  as  whales  and  sturgeons,  which  nre  royol  property,  and  consti- 
tute a  part  of  the  prerogative,  pariirularly  protected  by  the  st.itate  Prerogativn  Regis;  see 
17  Edw.  2.  St.  1.  The  general  immunity,  by  virtuo  of  which  ail  nations  rany  ii^ah  in  ihd 
sea,  is  confined  to  those  seas  wliK'h  have  not  been  apprnpridted  by  a  particular  clause,  or 
arc  not  within  a  certain  distance  from  irs  shor-s;  for  :illhnu(;h,  by  the  law  of  nations,  the 
sea  is  In  general  open  to  all  mnukind,  the  lijrhi  of  fishing  in  ports  and  rivers,  or  even  on 
the  coasts  of  an  independent  state,  contd  never  have  been  considered  or  intended  to  be  ad- 
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[  675  ]  The  Court  said,  in  rivers  not  natigable  the  proprietors  of  the  land  have  the 
right  of  fishing  on  their  respective  sides,  and  it  generally  extends  acf^/ton  me- 
dium aqttm;  but,  in  navigable  rivers,  the  proprietors  of  the  land  on  each  side 
have  it  not,  the  fishery  is  common,  it  is  prinva facie  in  the  King,  and  is  public. 
If  any  one  claim  it  exclusively,  he  must  show  a  right.  If  he  can  show  a  right 
by  prescription,  he  may  th  n  exercise  an  exclusive  right,  though  the  presump- 
tion is  against  him  unless  he  can  prove  such  a  prescriptive  right.  Here  it  is 
claimed  and  found:  it  is  therefore  consistent  with  all  the  cases,  6  Mod.  73; 
Salk.  357;  1  Sid.  I49j  5  Co.,  ^Mhat  he  may  have  an  exclusive  privilege  of 
Ashing,  although  it  be  an  arm  of  the  sea.''  Such  a  right  shall  not  be  presum- 
ed, but  the  contrary,  prima  facie  ^  though  it  is  capable  of  being  proved^  and 
must  have  been  so  in  the  present  case. 

2.  Bagott  V.  Orr.  T.  T.  1801.  C.  P.  2  B.  4"  P.  472. 
Trespass  for  taking  fetching,  and  carrying  away  ahell-fish  aud  shells  of  the' 
plaintiff's  from  the  sea-shore,  and  subverting  and  spoiling,  turning  and  digging 
up  plaintiff's  soil  and  sand,  and  taking  lar^e  quantities  of  plaintitf 's  shell-fish 
And  search  therefrom.     Pleas,  that  the  said  closes  in  which,  &c.  were,  and  still  are,  and 
1  k*  h       ^"^^^  ^'""^  immemorial  have  been,  part  of  a  certain  arm  of  the  sea,  in  which 
•kell&hoB  ^^^^y  subject  of  the  realm  had  a  right  and  still  hath,  of  fishing,  catching,  and 
the  shore     carrying  away  shell-fish,  &.c. ;  therefore  the  defendant  entered,  kc.  to  dig  for 
of  the  sea.  end  catch,  and  did  dig,  catch,  and  take  away  the  said  shell-fish,  only  doing  ne- 
cessary damage.     New  assignment,  that  the  closes  in  which,  &c.  lay  witfaio 
the  Hux  and  reflux  of  the  tides  of  the  sea,  which  is  plaintiff's  manor  of  A.  and 
that  the  said  fish  were  there  caught  and  carried  away.     On  a  plea  to  the  new 
assignment  there  was  a  demurrer;  and  the  question  was,  whether  every  sub- 
ject of  the  realm  had  a  right  to  take  the  shell  fish  and  shells  which  are  left  up- 
on the  sea-shore  by  the  ebbing  of  the  tides?     The  counsel  for  the  defendant 
admitted  the  general  right  of  the  subject  to  take  the  fish  of  the  sea,  still,  in 
this  case,  the  general  right  is  circumscribed  by  the  circumstance  of  the  place 
in  which  these  shell-fish  and  fish-shells  were  taken,  being  part  of  the  manor 
of  A.     Uuless,  therefore  the  defendant  set  up  a  right  of  common  in  the  soil, 
he  cannot  support  the  easement  wh«ch  he  claims  prima  facie.     The  shores  of 
the  sea  belong  to  the  Kin;;,  and  he  may  giant  any  part  of  them  to  a  subject, 
either  reserving  or  not  as  he  pleases  a  right  of  fihery  to  all  his  subjects.     And 
of  this  opinion  were  the  Court,  who  said,  if  the  plaint  iff  had  it  in  his  power  ta 
abridge  the  common  hiw  right  of  the  subject  to  take  sea-fish,  he  should  have 
replied  the  matter  specially;  and  that  not  having  done  so,  the  defendant  roust 
succeed  upon  his  plea  as  far  as  related  to  the  taking  of  the  fish;  though  in  the 
absence  of  an  authority,  they  should  pause  before  they  established  his  right  to 
take  the  shells. 

B.  WARn  V.  Crkswei.l.  T.  T.  1741.  C    P.  WUles,  265. 
^■d  hence      To  replevin  for  seizing  six  bfiat  oars.     There  was  an  avowry  that  the  locitt 
d    M  d       *"  '"^  ^"*  ^^®  *"**  ""^  freehold  of  the  defendant,  and  that  the  goods  were  do- 
thTi  a  pre    *°S  damage  there,  &c.     To  which  plaintiff  pleaded:   Isi.  That  A.  B.  was  set- 

*      •  *  e 

fi^hln  ih      "P*^?®^  ■■  °"  aniverwil  right;  nor  coold  a  foreign  power  send  vessels  to  navigate  within  t&e 
Ma  b  idle    '•'"*^  ^^  '"*^*'  maritime  districts,  or  take  frenb  running  water  on  the  shore,  wilhoet  pennis- 
*  ."  . .      ■»«»  expre»j*ed  or  implied;  neither  cnn  the   interests  of  mHritime  states  admit  a  promisea- 
ana  voia,     ooa  liberty  to  fliranger:!  lo  finh  oi  nnvig.ite  within  their  neaii,  since  it  might  nfTect  both  rlwir 
pergonal  security  and  perso'.dl  PUMtentation.     The  personal  security  would  be  endaogered' 
mhy  the  fncility  Rffoided  to  foreign  powers  to  make  inimical  incoriiions  upon,  and  their  food 
plight  be  lessened  by  ihe  pxhauition  of,  their  fisheries.     By  a  kind    of  commoo  right,  ea- 
joyed  by   all  persons  of  mariiime  countries,  the  particular  sovereign  may  cemroand  sad 
control  those  who  approach  within  sixty  miles  of  his  shore.     And  most  modern  writers  op* 
on  the  law  of  nations  agree,  that  each  eiaie  is  mijttreas  of  the  sea,  on  all  sides,  within  can- 
non-shot of  her  coast.4,  which  is  explained    to  m«»»n  ihree  leagues,    and  for  that  leaaon  a 
vcasel  taken  within  cannot  shot  of  a  neutral  fortruiw,  i^  not  n  lawful  prize;  see  Vattel,  128. 
129;  Martens,  160;  2  VV'ooddeson,    443.     Tho<<e  p-irtn  of  the  open  waters  which  encom- 
pasa  the  four  side«  of  the    British  Iithind^,  and  are  therefore    known  by    tbe  name  of  lbs 
British  seas,  have  long  been  acknowledged  by  rntut  nations  as  htJi  lawful  posfiesaion,  and 
exempt  from  the  intrusioa  of  other  nations;  toe  Selden,  182;  Martens,  161;  MolloT,  lit; 
Com.  Dig.  til.  Prerogatife,  B.  1.  D.  50;  Chilly's  Gams  Laws,  248. 
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sed  in  fee  of  the  locus  in  quo,  and  that  he  gave  plaintiff  license,  See,  3d.  That 
the  locus  in  quoy  for  time  immemorial,  hath  been  a  certain  piece  of  waste  ground 
containing  three  acres,  lying  contiguous  to  the  sea;  and  that  A.  B.  was  seised 
in  fee  of  certain  ancient  tenements,  consisting  of  divers  messuages,  and  so* 
▼eral,  to  wit,  200  acres  of  land,  with  the  appurtenants;"  and  that  he,  and  all 
those  whose  estate  he  has  in  the  said  tenements,  with  the  appurtenants,  have, 
and  for  time  immemorial  had  been,  accustomed  te  have  for  themselves  and 
their  farmers  and  servants,  common  of  fishery,  with  two  boats  in  the  sea  there 
every  year,  at  all  seasonable  times  of  fishing  in  the  year,  as  belonging  and  ap- 
pertaining to  the  said  tenements  with  the  appurtenants;  and  to  have  for  them- 
selves, their  farmers  and  servants,  the  liberty  of  landing  and  putting  on  shore 
their  said  fishing  boats,  on  the  place  in  which,  Sic.  for  the  necessaay  use  of  the 
said  common  of  fishery ;  that  the  plaintiff,  as  the  servant  of  A.,  and  bvhis  com- 
mand, at  the  time  of  the  taking,  4rc.  being  a  seasonable  time  of  fishmg  with  a 
boat,  fished  in  the  sea  there,  using  the  said  common  of  fishery  there;  and  on 
that  occasion,  at  ^he  same  time  of  taking,  Sfc,  landed  and  put  on  shore  the  said 
fishing  boat,  in  and  upon  the  place  in  which,  &c.  the  said  boat  oars  then  being 
in  the  said  boat,  and  part  of  the  tackle  and  furniture  there,  &c.  On  demurrer, 
it  was  objected  that  the  plea  was  bad:  1st.  That  the  prescription  was  too  ge- 
neral and  uncertain,  being  laid  to  be  appurtenant  to  ''  certain  ancient  tene- 
ments, consisting  of  divers  messuages,  and  several,  to  wit,  SOO  acres  of  land.'' 
2d,  That  the  prescription  was  void,  because  the  plaintiff  insists  on  his  right,  as 
a  particular  right  of  common  appurtenant  to  certain  tenements,  whereas  it  is  a 
general  right  for  every  subject  of  England  to  fish  in  the  sea  of  common  right; 
and  lastly,  that  the  plaintiff  had  not  brought  his  case  within  the  prescription,  he 
not  having  averred  that  the  boat  in  question  was  necessary  for  the  enjoyment 
of  his  common  of  fishery,  or  that  it  was  necessary  for  that  purpose  to  land  it  on 
the  place  in  question. ' 

The  Court  were  clearly  of  opinion  that  the  prescription  was  void,  because 
the  right  claimed,  as  annexed  to  certain  tenements,  is  a  general  right  for  all  the- 
subjects  of  the  kingdom.  In  Pell  v.  Towers,  Noy.  20.  it  was  agreed  that  a 
man  shall  not  prescribe  in  that  which  the  law  of  common  right  gives*"  So, 
in  Bro.  Ab.tit.  Prescription,  pi.  71.  now,  ''every  man  may  fish  in  the  sea 
of  common  right;"  8  Edw.  4,  19,  a.  In  Warren  v.  Matthews,  6  Mod.  63. 
and  Salk.  357.  it  was  holden  that  every  subject,  of  common  right,  may  fish 
with  lawful  nets  in  a  navigable  river,  as  well  as  in  the  sea,  1  Mod.  105.  And 
this  is  not  merely  the  law  of  this  country,  but  is  also  the  law  of  nations.  L  ^'^'^  J 

4.  Carter  v.  Murcot.  H.  T.  1768.  K.  B.  4  Burr.  2164.  ^^J^ 

Per  Lord  Mansfield,  C.  J.     If  any  one  claims  a  right  to  fish  exclusively,  ^^  ^^  ^ 
he  must  show  a  right.     If  he  can  show  a  right  by  prescription,  he  may  then  q^^,^  p^^ 
exercise  an  exclusive  right,  though  the  prescription  is  against  him,  unless  he  enlar  lab 
can  prove  such  a  presciptive  right.  jo«ts»  ^ 

5.  Anon.  Dur.  Ass.  1808.   1  Campb.6L7. 

In  an  action  for  disturbing  plaintiff's  fishery  in  the  river  Tweed,  it  appeared '^"®."«* 
that  the  defendant's  ship  was  moored  against  a  rock,  on  the  bdnk  of  t^^®  Jtver,*^^"*^'^ 
and  that  the  plaintiff  was  prevented  by  the  situation  of  the  ship  from  taking  soigjar^  ^y^^ 
many  fish  as  he  would  otherwise  ha^e  done.  aavigatioa; 

Per  Wood,  B.  A  navigable  river  is  a  public  highway,  and  all  persons  have 
a  right  to  come  there  in  ships,  and  to  unload,  moor,  and  stay  there  as  long  as 
they  please.  Nevertheless,  if  they  abuse  that  right,  so  as  to  work  a  private 
injury,  they  are  liable  to  an  action.  The  question  is,  whether  the  right  has 
been  abused?  However,  the  plaintiff's  privilege  must  be  subservient  to  the 
right  of  the  public.  It  would  be  of  very  mischeivous  consequences  if  the 
owner  of  a  fishery  could  prescribe  to  the  public  how  and  where  they  are  to 
moor  in  a  navigable  river.  The  question  consequently  is,  whether  the  defen- 
dant acted  wantonly  and  maliciously  for  the  purpose  of  injuring  the  fishery  of 
the  plaintiff?     If  so  he  is  entitle<j  to  a  verdict. 

6.  Warren  v.  Matthews.  M.  T.  1702.  K.  B.  6  Mod.  78. 

Per  Cur.     Every  subject  of  common  right  may  fish  with  lawful  nets,  £u;« 
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And  the  in  a  navigable  river,  as  well  as  in  the  sea,  and  the  King's  grant  cannot  bar 
right  of  th«  i^^m  thereof;  but  the  Crown  only  has  a  right  to  royal  fish. 

ft^tad  by  a      I*  '^s  contended  by  counsel,  and  not  denied  by  the  Court,  that  a  custom 

grant  from  for  fishermen  to  dry  their  nets  on  the  land  of  another  was  not  illegal. 

the  King  at  8.  Blundell  v.  Catterall.  M.  T*  1821.  K.  B.  5  B.  &  A.  293. 

the  present      p^y  Holroyd,  J.     By  the  common  law,  ho  right  exists  in  the  public  of  erect- 

^*^**  ^  inar  on  the  sea-shore  any  building  for  drying  their  nets,  and  instead  of  the  pro- 
Aenitomto     ^.  ,,       ,         ,    .   ^  .  ^       -^  •         •       r     •    •     au     ir*  j  i. 

dry  neu  up  p®^7  ^'^  ^'^^  shore  betog  m  no  one,  it  is  prima  /acte  in  the  King,  and  may  be 

on  the  land  in  a  subject. 

•f  another  (C)  Restrictions  respecting, 

seema  le  1st.  In  general, 

CJ' ,  U  Jhio  weirs  and  obstructions. 

^ght  TMta  ^'i-D  v-  Hornby.  H.  T.  1806.  K.  B.  7  East,  195.  3  Smith,  244;  S.  C. 
in  the  pob  The  declaration  in  this  case  complained  of  a  wrongful  continuation  of  a  weir 
lie  of  erect  across  a  certain  river.  Plea,  not  guilty.  It  appeared  that  within  forty  years 
ing  on  the  ago,  two-thirds  of  the  said  weir  formerly  made  of  brushwood  had  been  conver- 
■ea  *^^}'^  ted  into  stone,  and  the  remaining  third  had  been  similarly  changed  within  the 
?"/ for  dr?  '®®^  twenty  years;  from  which  cause  few  fish,  and  sometimes  none,  were  ta- 
ing  their  ken  by  the  plaintiff,  who  was  entitled  to  a  right  of  fishery  above  the  defendant's 
neu.  weir,  as  they  could  only  pass  the  weir  in  extraordinary  floods.     A  verdict  was 

I  678  I  found  for  the  defendant,  although  the  jury  stated  that  they  thought  that  the 
The  owner  last-mentioned  alteration  was  prejudicial  to  the  plaintiff's  fishery,  but  that  the 
of  a  fidhery  defendant's  right  had  been  established  by  length  of  possession.  A  rule  mn 
flrer^can**  was*  obtained  to  set  aside  the  verdict. 

not  convert  ^^  ^*^*  ^^^  deeds  produced  to  support  the  present  verdict  most  be  con- 
one-third  Btrued  by  evidence  of  the  manner  in  which  the  weir  has  always  been  possessed 
o^a  weir,  and  used.  The  jury  hare  themselves  found  the  fact  that  the. plaintitl  's  fishery 
made  of      |g  injured  by  the  stone  weir,  and  therefore  the  verdict  is  contrary  to  evidence, 

s-1"  ^^^  1  *nd  there  is  no  bar  to  the  action  from  any  length  of  possession,  for  even  allow- 

into  a  atone.       ^i    ^  .         .  i  •    i^   •     ^      •   •        .i  •  i-    ■ 

weir,  altho'  ^S  ^"^^  twenty  years  acquiescence  may  bmd  private  rights,  the  pubhc  have  an 

iffo-thirda  interest  in  the  suppression  of  public  nuisances,  though   of  longer  standing. 

of  it  had     The  erections  of  weirs  across  rivers  have  been  considered  as  pubhc  nuisances, 

^u*"^  "^j      ^^^  reprobated  as  such  from  the  earliest  periods  of  our  law.     See  Magn» 

!nd?cqniea^^''^'>  ch.  23.  12th  Ed.  4.  c.  7.t 

0^  In  for  2.  As  to  spavm  and  Xfonng fish.% 

lertjjean;  *  And  fiahennen  may  by  custom  jostify  going  on  the  adjoining  land  to  the  sea,  to  fish  in 
theses;  see  Bro.  Ab.  tit.  Customs,  pi.  46:  Fitz:.  tit.  Barro.  93;.  8  Edir.  419:  5  B-  A 
A.  368. 

t  Enacts  that  no  banks  shall  he  defended  but  such  as  were  in  defence  in  the  time  of  King 
Henry,  our  erandfalher,  by  the  same  places  and  the  same  bounds  as  they  were  wont  to  be  in 
his  time;  and  that  all  weirs  from  thenceforth  should  be  utterly  put  down  by  Thames  and  Med* 
way,  and  through  all  England,  except  by  the  aea  coast.  Upon  this  statute  Lord  Coke  ob-^ 
serves,  .2  Inst.  30.  and  38,  <*  That  it  means  that  no  owner  of  the.  banks  of  rivers  ahall  so  ap- 
propriate or  keep  the  rivers  several  to  him  to  defend,  or  bar  others  either  to  have  paasage  or 
fish  there,  otherwise  than  they  were  used  in  the  reign  of  Henry  II;"  and  quotes  the  Mirror^ 
to  show  that  this  statute  is  out  of  use.  The  2  H.  6.  c.  15.  prohibits  the  standing  of  nets 
and  engines  called  trinks,  .and  all  other  nets  which  be  and  were  wont  to  be  fastened  and 
hanged  continually,  day  an^  night,  by  a  certain  time  in  the  year»  to  great  posts,  boats,  and 
anchors,  overthwart  the  Thames  and  other  rivers,  which  are  declared  to  be  destructive  of  the 
brood  of  fish,  and  a  disturbance  of  the  common  passag^e  of  vessels,  and  subjecta  the  ofTen- 
dbr  to  ihe  penalty  of  51.  forfeiture  to  the  King,  with  a  saving  of  individuals'  title  and  inhe* 
rhance  in- their  said  fishings,  and  a  permission  to  fishers  to  draw  and  pull  their  nets  by  land 
■a  theretofore.  Upon  this- statute,  it  appears  that  tbe  proper  course  of  proceeding  is  by  in- 
formation, and  that  the  fastening  of  nets,  as  long  as  the  tide  serves,  is  an  ofience  a^inat 
the  statute;  12  Coke,  89;  3  Burr.  1768.  The  3  Jac  1.  c.  12.  with  a  view  to  preserve  the. 
brood  of  seafiih,  enacts,  "That every  person  who  shall  erect  or  set  up  any  new  weir  or 
weirp  along  the  sea-shore,  or  in  any  haven,  harbour,  or  creek,  or  within  five  miles  of  tfaa 
mouth. of  any  haven  or  creek,  shall  forfeit  101.,  half  to  tbe  King,  and  half  to  the  informer, 
lecoverable  as  therein  mentioned." 

X  There  are  several  regulations  prohibiting  the  taking  af  spawn,  fry;  oi«  young  fish.     Tfaofr 
by  the  statute  of  Westminster,  the  second,  (13  Ed.  1.  st.   8;  2  Inst.  478.)  the  taking  of 
young  salmon  by  nets  or  other  engines,  at  mill-pools,  from  the  midst  of  April  to  the  Natiri- 
ty  of  St.  John  the  Baptist,  Ts  prohibited,  and  it  directs  that  conservators  ahall  be  appoinla^ 
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The  3  Jac.  1.  c.  12.  enacts,  "  That  every  person  who  shall  willingly  take,  It  seemi 
destroy,  or  spoil  any  spawn,  fry,  or  brood  of  any  sea  fish,  in  any  weir,  or  oth- **>«  ^  J^^*-  * 
er  engine  or  device  whatsoever,  shall  forfeit   10/.  half  to  the  King,  and  half  to*^°**"'* 
the  informer;"  under  this  act   doubts  arose,  1st.  Whether  it  included  shell  Jg"!fT  ii 
fish,  like  oysters,  or  was  codfined  in  its  operation  to  fish  floating  in  the  waters;  fi^h,  nor  ap 
and  2ndly,  Whether  the  taking  with  a  dredge  oyster  spawn,   for  the  purpose  ply  to  the 
of  laying  it  down  on  beds  in  private  ground,  there  to  come  to  maturity,   in  taking 
which  operation  some  of  the  spawn  must  be  lost  or  wasted,  is  within  the  mean-^^^^  ^ 
ing  of  the  statute.     The  court  seemed  to  lean  to  the  opinion,  that   shell  fish  fj^®  J**^^" 
was  not  intended  by  the  legislature.     "  Shell  fish  is  the  proper  description  offo[  (|Ie^„i 
this  species  offish,  a  term  which  is  familiar  to  the  legislature.     On  looking  at  poge  of  lay 
the  acts  of  parliament,  said  the  court,  we  find  the  terms,  '  floating   fish,   and  ing  it  down 
shell  fish,'  and  that  floating  fish  is  used  in  contradistinction  to  shell   fish,  and  in  bed*.* 
sea  fish  synonimousiy  with  floating  fish;  therefore,  it  is  fair  to  presume,  that  if 
shell  fish  had  been  intended  to  be  included  in  this  act,  as  well  as  sea  fish,  the 
act  would  so  have  expressed  it,  by  using  the   appropriate    phrase,  ^' brood  of 
sea  fish  and  shell  fish,  but  I  do  not  find  that  shell  fish  is^mentioned," 

But  Le  Blanc,  J.,  seemed  not  entirely' to  concur  in  this  opinion,  and  the 
case  was  decided  on  the  ground  of  the  second  objection.  For  it  was  clearly 
holden  by  the  whole  court,  that  the  removal  of  oyster  spawn  from  one  place  i9 
another,  for  the  purpose  of  bringing  it  to  maturity,  could  not  come  within  the 
meaning  of  the  act,  which  intended  only  a  taking  for  the  purpoae  ol  de- 
struction. 

-  3.  As  to  the  Hnie  of  year  nhen  to  be  taken,^ 
4Jh.  As  to  the  mode  of  taking  and  seizing  the  nets  in  case  oj  forfeiture. 
BuLBROOK  V.  GooDERE.  M.  T.  1765.  K.  B.  3  Burr.    1768.  1769.  1770.  1771.  I  680  ] 

This  was  a  demurrer  to  an  action  of  trespass  for  breaking  and  entering  theT^^^^  ^*^. 
plaintiflT's  close,  called  the  river  Thames;  and  taking  up,  breaking  and  d^- ve'rThames 
stroying  his  backs  there  erected,  and  placed  for  the  catching  offish;  and  tak-caanotjosti 

for  rivers,  and  that,  for  the  first  trespass,  the  offenders  shall  be  punished  by  the  burning  of 
their  nets  and  engines;  for  the  second,  they  shall  be  imprisoned  a  quarter  of  a  year;  for  ibp 
third,  a  whole  yesu. 

By  the  18  Rich.  2.  c.  19.  all  persons  were  prohibited  from  putting  in  any  water,  at  any 
thne  of  the  year,  any  nets  called  stalkers,  or  any  other  nets  or  engines,  by  which  the  fry  or 
the  breed  of  salmon,  lampreys  or  other  fish,  may  be  taken,  subject  to  the  same  penalties  as 
in  the  last-mentioned  statute.  And,  the  17th  Rich.  2.  c.  9.  id.  :I71.  directs  that  justices  of 
the  peace  shnll  he  the  conservators  for  carrying  the  before-mentioned  statute  into  execution. 
The  1  Eliz.  c.  17.  enacts,  that  no  person  snail,  by  any  device  or  means,  take  and  kill  any 
Toung  brood,  spawn,  or  fry,  of  any  fish,  in  any  flood-gate,  pipe  at  tlie  tail  of  a  mill,  weir,  or 
in  any  straits,  streams,  brooks,  rivers,  fresh  or  salt,  nor  shall  take  and  kill  any  salmons,  or 
kepper  trouts,  or  shedder  salmons  or  shelder  trouts,  or  any  pike  or  pickerel  less  than  ten  in- 
ches in  leng'h,  salmon  less  than  sixteen  inches,  trout  less  than  eight  inches,  or  barbel  less 
than  twelve  iqphes;  and,  with  intent  to  preserve  young  fry,  brood,  or  spawn,  prohibits  any 
person  from  fis>hing  with  any  net  or  engine,  except  a  net  or  iram^ll,  whereof  every  such  mesa 
or  raash  be  two  inches  and  a  half  broad,  angling  excepted,  with  a  general  exception  to  the 
taking  of  smelts,  loaches,  minhers,  gudgeons,  and  eels,  and  subjects  the  offender  to  the  for- 
feiture of  20s.  for  every  offence,  and  the  fish  taken,  and  the  unlawful  nets  and  engines  used; 
a«e  also  the  1  Geo.  I.e.  16.  which  alters  the  penalty. 

*  This  statute  is  inaccurately  framed,  in  not  giving  to  any  person  a  jurisdiction  to  convict 
«f  the  offence  against  which  its  provisions  are  directed.  There  is  consequently  no  other 
node  of  recovering  the  penalties  which  it  inflicts,  than  an  action  of  debt  qui  tarn  in  one  of 
the  courts  at  Westminster.  The  I  Geo.  1.  st.  2.  c.  18.  s»  7.  points  out  the  size  of  certain 
fish  that  may  be  sold;  so  do  the  22  Geo.  2.  c.  49;  33  Geo.  2.  c.  27;  and  the  58.  Geo..  3.  c. 
48  contains  general  regulations,  extending  to  all  rivers  throughout  England,  for  the  preser- 
Tation  of  salmon,  salmon  trout,  and  fish  of  the  salmon  kind. 

t  The  slat,  of  Westminster,  13  Edw.  U  provides  the  taking  of  salmon  between  Lady-day 
and  St.  Martin's  day,  and  directs  that  conservators  shall  be  appointed  for  rivers,  and  that,  for 
the  first  trespass,  the  off«ndors  shall  bo  punished  by  the  burning  of  their  nets  and  engines; 
for  the  second,  they  shall  be  imprisoned  the  quarter  of  a  year;  for  the  third,  a  whole  year. 
And  the  IS  Rich.  2.  c.  19.  enacts  "  that  salmon  shall  not  be  taken  m  the  Loan  Weir,  Mer- 
sey, Riddle,  and  all  other  waters  in  the  county  of  Lancaster,  .from  Michaelmas-day  to  Lady 
day.  because  salmon  be  not  seasonable  in  those  waters  during  that  time;"  see  also  17  Rich, 
li.  c.  9;  13  &  14  Car.  2.  c.  9f  9  Geo.  2.  c.  4.  r.  33.  And  the  58  Geo.  8.  c.  43.  empowera 
justides  to  fix  periods  or  fence-days,  not  exceeding  150  days  in  eaeh  year^  io  which  ihia  sal- 
jh^  shall  not  be  taken. 
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ff  MisBf    ing  his  flsh  out  of  the  backs  and  carrying  them  away,  and  converting  them  to 

■•* '5 •?" their  own  use.     The  defendants  in  their  plea  allege  that  the  close  in  question 

3^j  jjj_'^bpart  of  the  river  Thames,  and  lies  between  Staines  Bridge  and  the  head  of 

rate.  viiieM^^^  river,  and  that  the  conservancy  of  that  part  of  the  river  is  in  the  Crown. 

they  «M  the  Then  they  allege  that  the  office  of  water  bailiff  is  in  the  Crown;  then  they  set 

iMthoda      forth  the  stat.  of  Eliz'  c.  17.  which  prohibits  the  taking  of  fish,  but   only  with 

prMcribed  ^i|g  particular  nets  or  trame  therein  specified,  under  forfeiture  of  a  pecuniary 

2k  c  17*  ^^™>  ^^^  of  the  fish  so  taken,  and  also  of  the  unlawful  engines;  then  they  show 

a  grant  from  the  crown  to  two  of  them,  of  the  office  of  water-bailiff  betweea 

Staines  Bridge  and  the  head  of  the  river.     They  allege  that  these  backs  were 

engines  for  catching  offish,  other  than  the  nets  and  trammels  allowed  b/  the 

said  act  of  parliament,  and  were  unlawful  engines,  and  were  wrongfuUj  and 

unjustly  erected  there;  and  therefore  they  justify  the  taking  up  the  backs  and 

throwing  the  fish  into  the  river;  two  of  them   as  water-bailiffii,  and  the  other 

two  as  their  servants,  and  by  their  command. 

Lord  Mansfield.  An  offence  is  here  created  by  an  act  of  parliament.  If 
you  take  advantage  of  this  act,  you  must  pursue  the  method  prescribed  by  it 
This  is  the  plaintiff's  own  fishery,  and  he  might  have  done  what  he  would  in 
r  531  1  it,  before  this  prohibition  in  the  act  of  parliament;  the  defendants  have  taken 
up  the  backs  and  taken  the  fish.  This  laying  the  backs  was  no  nuisauce,  and 
no  power  is  given  by  the  act  to  ''  seize."  The  defendants  are  not  to  be  their 
own  judges.  They  ought  to  have  followed  the  method  prescribed  by  the  act. 
The  water-bailiff  had  no  right  to  take  the  nets  of  the  person  fishing  in  bis  own 
fishery. 

2nd.  In  particular, 

1.  Jh  to  oyster  fahery,'\    2.  In  ike  Thames  and  Medtcay.'][,      S,  In  (ke  Severn^ 

*  Which  requires  that  (be  nets  or  engines  used  for  fishing  in  any  fitreamsi  or  rivers,  except 
for  the  taking  of  smelts,  ecltt,  &r.  shall  have  the  mesh,  or  mash,  of  two  inches  and  a  half 
broad,  angling  excepted,  and  subjects  the  offender  to  a  penalty  of  2O9.  and  the  forfeiture  of 
the  fish  and  nets,  or  engines. 

The  8  Jac.  J.c.  12.  enacts  "That  every  person  who  shall,  in  any  haven,  harbour;  creek, 
or  within  five  miles  of  the  mouth  of  any  haven,  harbour,  or  creek'of  the  sea,  with  any  draw 
net,  or  drag-net,  under  three  inches  mc!<h,  viz.  one  inch  and  a  half  from  knot  to  knot,  (ex- 
cept for  the  taking  of  smoulds  in  Norfolk  only)  or  wiih  F.ny  net  with  canvaji,  or  o'her  en- 
?;ine  or  devise,  whereby  (he  spawn,  fry,  or  brood  of  sea-fish  may  be  destroyed,  be  shall  for- 
eit  such  net  and  10s.,  half  to  the  poor,  and  half  10  the  informer,  recoverable  as  therein  men* 
tioned. 

The  1  Geo.  1.  st.  2.  c.  18.  s.  4.  enacts,  '-That  if  anv  person  shnll  use  at  sea,  opon  the 
coast  of  England,  any  trawl-net,  drag  net,  or  sei-net  whatsoever,  for  the  catching  of  any 
kind  of  fish,  except  herrings,  pilchards,  sprats  or  lavidnian,  which  hash  any  mesh  or  mash 
of  less  size  than  three  inches  and  a  half  at  least  from  knot  to  knot,  or  which  huth  any  false 
or  double  bottom,  cod,  or  pouch,  or  shall  put  any  net,  though  of  legal  size  or  mesh,  upon  or 
behind  the  others,  in.order  to  catch  and  destroy  ihe  small  fish,  which  would  have  passed 
through  any  single  net  of  three  inche§  and  a  half  mash,  the  person  so  offending  shall  forfeit 
the  nets  and  201.,  and  the  justice  of  peace  is  directed  publicly  to  burn  such  illegal  nets. 

t  The  31  G.  3.  c.  51.  enarig  that  if  any  person  shall,  with  any  net  or  other  onirine,  take 
or  eatch  any  oysfer  or  oyster  brood,  or  shall  use  the  same  for  that  purpose,  or  shalXdrag  up- 
on the  ground  of  any  such  fishery  wiih  any  net  or  other  engine,  every  such  person  other  than 
the  owner,  lessee,  or  occupier  of  such  fishery,  or  persons  lawfully  entitled  to  catcli  oysters 
therein,  shall  be  guilty  of  a  misdemeanour,  and  shall  be  indicted  and  proceeded  against  as 
therein  mentioned.  By  the  48  Geo.  3.  c.  144,  that  every  person  who  shall  knowingly  and 
wdfully  steal,  take,  and  cairy  away  any  oysters  and  oysior  broods  from  any  oyster  bed,  or 
oyster  laymg,  being  the  property  of  any  person,  and  suflSciently  marked  out  as  such,  shall  be 
deemed  guilty  of  felony,  and  be  transported  for  seven  yecrs,  or  imprisoned,  as  lb©  Court 
iball  think  fit, 

t  The  17  Rich.  2.  c.  9.  after  reciting  that  it  had  been  granted  to  iho  citizens  of  London 
that  ihey  might  remake  and  lake  away  all  the  weirs  in  the  wa'crs  of  the  Thames  and  Med- 
way,  and  that  they  shall  have  the  punishment  thereof  pertaining  to  the  King,  enacts,  thai  ibe 
Mayor  or  Warden  of  London  for  the  time  being  sail  have  the  conservation  of  the  statutes 
therein  mentioned,  and  which  prohibit  the  taking  of  salmon  at  part^ruhir  limes  of  the  year, 
and  the  taking  the  fry  of  fish  at  all  limes,  and  that  they  shall  make  thereof  due  execution  in 
the  said  waters  of  the  Thames,  from  the  bridge  of  Sluines  to  London,  and  from  thence  over 

id  citizens 

be  in   Ihe 

•t  of  Assis- 

tanto  of  the  Company  of  Fishermen  of  the  river  Thames  to  make  such  bye-laws  for  the  i^ 

fulatioD  of  tho  company  as  they  siiall  think  fit. 
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and  other  rivers* 

(B)  Private. 

(a)  Different  kinds  of, 

1st.   Common  of.     See  anie^  vol.  v.  p.  613. 

Smith  v.  Kempe.  T.  T.  4  W.  4"  M.  K.  B.  2  Salk.  637.  S.  P.  Seymour  v.      [  68d  | 

CouRTENEY.  5  Burr.  2H15.  Common 

Holty  C,  J.,  and  Dolbein,  J.,  against  the  opioion  of  Eyre,  J.,  disallowed  the  of  fishery 
Authority  of  1  Inst.  V22,  a.^  and  considered  a  common  of  fishery  as  distinguish-^"^  ^'^^ 
able  from  a  free  fishery.     ^^    ^      ^    ,,    ^         ,  ^    ^Xw^ 

2d.  Free.X    3d.  Several  *     able.t 

*  The  1  Geo*  1'  st.  2.  c.  18.  s.  14.  reciting  that  the  general  pro^i«tons  for  the  preierva- 

jiion  of  fi£>h  bad  proved  inefieclual  in  respect  to   ihe  rivers  Severn,  Mersey,   Trent,    Dee, 

Wjo   Team,  Were*  Tees,  Riddle,  Donn,  Air,    Ouze,  Swaile,  Calder,  Wharf,  Ure,   and 

Derwent,  for  want  of  a  dae  encooragement  to  infonnerd,  and   on  accent  of  the  delay  and 

jind  expense  of  saits,  enacts  that,  if  any  person  shall  be  guilty  of  otiing   nets,   injuring  the 

xpawn  or  fry  of  salmon,  taking  unsizible  «a(mon,  or  erecting    of  banks,    or  putting    nets 

across  the  river  &c.,  he  shall  forfeit  5/,  besides  the  fish  taken  and  the  nets  vsed,  half  to  the 

informer,  and  half  to  the  poor  of  the  pnrish,  recoverable  before  a  jostice  of  the  peace,  who 

may  cansethe  banks,  &c.  to  bo  demolished.     And  persons  baying,  selling,  or  sending  from 

these  rivers  any  salmon  less  than  six  pounds  weight,  forfeits  5/.   recoverable  by  the  same 

me^ns,  with  a  proviso  enabling  the  owners  of  ancient  weirs  or  locks  to  repair  and  rebnild 

them;  see  30  Car.  2.  c.  29;  4  Ann.  c.  21.  43*lieo.  8.  c.  61;  45  Geo,  S.  c,  44;  1  Geo.  1. 

€.  18;  11  Geo.  3  c.  27;  1&  Geo.  a.  c.  46;  45  Geo.  3,  e.  29. 

t  Mr.  Jnstice  Blacksione  observes,  that  a  common  of  fishery  differs  from  a  ffee  fishery, 
heeanae  the  free  fishery  is  an  exclusive  right;  the  common  of  fishery  is  not  so;  and  there* 
fore,  in  a  free  fishery,  a  man  has  a  property  in  the  fish  before  they  are  caught,  but  in  a 
jcommon  of  fishery  not  till  afterwards;  2  Blac.  Com.  39.  But  Mr.  Hargraves,  Co.  Lit.  127. 
b.  n.  7.  says,  that  a  free  fishery  and  a  common  of  fij^hery  are  the  same;  and  Mr*  Shultee. 
in  his  Essay  on  Aquatic  Rights,  p.  60.  62.  states  it  as  his  opinion,  that,  upon  a  general  view 
there  are  only,  in  fact,  two  sorts  of  fisheries;  1st.  free  or  common:  and,  2d.  several  fishe- 
ry, or  fishery  in  gross;  and  that  a  free  fishery,  or  common  of  fishery,  are  eonvertable  tenna,  * 
nod  synonimous  with  each  other  with  regard  to  their  privileges. 

I  The  contradiction  in  ihe  books  as  to  a  free  fishery  rendere  it  difficult  to  give  an  accn- 
imte  definition;  Mr.  Justice  Blackstone  having   defined   common  of  fishery  to  be  a    libeity 
of  fishing  in  another  man's  water;  2  Bl.  Cora.  39.  40.  states  a  free  fishery  to  be  an  exclusive 
right  of  fishing  in  a  public  river;  and  adds,  **  that  is  a  royal  franchise,  and  is  considered  at 
•uch  in  all  countries  where  the  feudal  polity  has  prevailed,  though  the  making  such  grants, 
and  thereby  appropriating  what  seems  to  be  unnatural  to  restrain  the  use  of  running  water, 
was  prohibited  foi  the  future  by  King  John's  great  charter;  and  the  rivers  that  were  fenced 
in  his  time  were  directed  to  be  laid  open.     This  opening  was  extended  by  the'second  and 
third  charters  of  Henry  III.  to  those  also  which  were  fenced  under  Richard  I.;  so  that  a 
franchise  of  free  fishery   ought  to  be  us  old  as  the  reign   of  Henry  11.     This  differs  from 
a  several   fishery,  because   he    that    has   a   several  fishery   must   also    be    (or   at   least 
jderive    bis   right  from)  the  owner  of  the  soil,    which,   in  a  free  fishery,  is  not  requisite* 
It  differs  from  a  cammon  of  piscary,  in  that  the  free  fishery  is  an  exclusive  right,  the  com- 
mon of  piscary  U  not  so;  and,  therefore,    in  a  free  fishery,  a  person  has  a  property  in  the 
fish  before  they  are  caught;  in  a  common  in  piscary  not  until  afterwards.     Some,   indeed, 
have  considered  a  free  fishery  not  as  a  royal  franchise,  but  merely  as  a  private  grant  of  a 
Jiborty  to  fish  in  the  several  fishery  of  the  grantor.     But  the  considering  such  right  as  ori- 
ginally a  flower  of  the  prerogative,  till  restrained  by  Magna  Charta,  and  derived  by  royal 
grant  previously  to  the  reign    of  Richard  I.  to  such  as  now  claim   it  by  prescription,    and 
to  distinguish  it,  as  we  have  done,  from  a  several  and  a  common  of  fisliery,   may  remove 
jome  difficulties  in  respect  to  this  matter,  with  which   our  books  are  embarnissed."     On 
this  passage  Mr.  Hargrave  made  the  following  remark;  Hargrave's  Co.  Litt.  122.  a.n.  7: 
**  Both  parts  of  this  description  of  a  free  fishery  seem  disputable.     With  regard  to  the  fhst 
part,  although,  for  the  sake  of  distinction,  it  might  be  more  convenient  to  appropriate  free 
£shery  to  the  franchise  of  fishing  in  public  rivers  by  derivation  from   the  crown;  and  al- 
though in  other  countries  it  may  be  so  considered,  yet,  from  the  language  of  our  books,  it 
seems  as  ff,  in  our  law,  practice  had  extended  this  kind  of  fishery  to  all  streams,  whether 
private  .or  public,  neither  the  register,  nor  the  other  book,  professing  any  diserimination ; 
F.  N.  B.  88;  Fitz.  Abr  Ass.  422;  17  £.  4.  6.  b.  7.  a;  7  H.  7.  13.  b.     With  respect  to  the 
second  part,  it  it  true,  that  in  Smith  v.  Kempe,  2  Salk.  637;  Carth.  285.  S.  C;  the  Court 
held  free  fishery  to  import  ad  exclusive   right  equally  with  several  fishery,  chiefly  relying 
on  the  writ  in  the  register,    and  the   46  Ed.  3.  11.  a.     But  then  this  was  only  the  opioion 
of  two  judges,  Holt,  C.  J.,  Dolben,  J.,  against  Eyre,   J.,  who  strenuously   inaisted,   thttt 
the  word  libera,  et  ei  termini ,  implied  common,  and  that  many  judgments  and  precedents 
were  founded  of  Lord  Coke's  so  uonstming  it.     That  the  dissenting  judge  was  not  wholly 
unwarranted  in  the  Utter  part  of  his  assertion,  appears  from  two  determiontions,  %  Uttl9 
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Rogers  v.  Allkii.  Lent  Aas.  1808.  1  Caropb.  310. 
[  683  1       ^^  ^^^^  ^^^  1^  ^^^  contended  that   a  several   fishery  in  a  navigable  river 
A  prcMcip    could  not  pass  as  appurtenant  to  a  manor;  but  Heath,  J.,  said,  there  was  no 
tive  right     authority  for  this  supposition,  and  that  the  fiishery  might  well  pass  as  an  ap- 
*•  •  *®I*™*  purtenant  to  the  manor. 

fishery*  (6)  CretUion  qf.i     See  also  post,  diy.  (a)  Of  the  ownership  in  the  soil, 

ina?  be  afl  ^  '  •'   '  t  \    r    ^l  I    i        '/         l 

■ppnrte  (^)  -"*  ^"'^  place  ft  may  be. 

Bant  to  a  J«'-  f^  '^  «'«  ond  navigable  rivers. 

manor.  1.  Carter  v.  Murcot.  H.  T.  1768.  K.  B.  4  Burr.  2163. 

Per  Lord  Mansfield.     In  navigable  rivers  the  proprietors  of  the  land  on 
each  side  have  not  the  fishery,  but  it  is  common;  it  is  prima  facie  in  ibe  King, 
[  684  I    and  is  public.     It  any  one  claims  it  exclusively,  he  must  show  a  right.     If  he 
A  private    can  show  a  right  by  prescription,  he  may  then   exercise  an   exclusive  right; 
^|**''y"*J'y  though  the  presumption  is  against  him,  unless  he  can  prove  such  a  prescrip- 
eiist  in  *^®tive  right.     Here  it  is  claimed  and  found;  it    is   therefore  consistent  wifh  all 
sableriver^ '^^^  cases  that  he  may  have  an  exclusive  privileoe  of  fishery,  although  it  be  an 
arm  of  the  sea.     And  Yates,  J.,  said,  *'  'i  hat  the  case  of  the  river  Banne  was 
thus  decided;  and  it  appears  by  it  that   the   crown  may  grant  a  several  fish- 
ery in  a  navigable  river  where  the  sea  flows  and  re-flows,  or  is  an  arm  of  the 
sea."  •  • 

before  the  cmo  in  qaestinn;  viz.  tJplon  v.  Dawkins,  21  Mod.  97.  where  jndgment  was  ar* 
rested  in  trespaM,  for  breaking  and  entering  a  free  fishery,  because  the  declaration  alltged 
the  fiith  taken  to  be  the  fish  of  the  plaintilf;  and  Peake  v.  Tucker,  cited  in  margin;  Carth. 
286.  where  judgment  was  arrested  on  the  same  ground.*'  AAe**  the  preceding  remarka 
were  poblitihed  Mr.  J.  Blackstone,  with  that  candour  and  libemlity  which  are  the  initepaFa- 
ble  companions  of  true  learning,  added  the  following  observation  in  a  subsequent  edition  of 

.  his  Commentaries:  '*  It  must  be  acknowledged,  ihat  ihe  rights  and  distinctions  of  the  three 
species  of  fi-^hery  are  very  much  confounded  in  our  law  books,  and  that  there  are  net 
wantinj^  respectable  authorities;  see  them  well  digested  in  Hargrave's  notes  on  Co.  Litt. 
122.  123.  which  maintain,  that  a  several  fishery  may  exist  distinct  from  the  property  of  the 
soil,  and  that  a  free  fishery  implies  no  exclusive  right,  but  is  synonimous  with  commob  of 
Piaeary.*'  Whatever  be  the  nature  of  free  fishery,  whether  it  be,  as  Mr.  J.  Blackslone 
■appO!«es,   an  exclusive  right,  or,    as  Mr.  Hargrave  seems    to  think,    only  the  aame  with 

'  eommons  of  fishery,  since  the  case  of  Smith  v.  Kempe,  before  mentioned,  it  is  too  late 
now  to  contend,  that  an  action  of  trespass  vi  etarmis  will  not  lie  for  an  injury  to  it.  But 
it  may  admit  of  a  question,  whether  the  declaration  ought  to  state  the  fish  taken  to  be  the 
flab  of  the  plaintifT  ^It  seems  that  such  allegation  ought  not  to  be  made;  see  Selw.  N.  P. 
815.  6th  Edi .  ' 

*  A  several  fishery  is  where  a  person  has  an  exclusive  right  of  fishery,  either  in  bis  own 
soil,  or  the  soil  of  another;  Fitz.  Abr.  Rarre.  pi.  27.  cited  M.  20  Hen.  4.  He  who  faas  a 
several  fishery  is  not  necessarily  the  owner  of  thesoil;  Hargrave *s  note,  Co.  Lift.  122.  a.  n. 
7;  but  as  the  exclusive  right  of  fishing  is  an  incident  to  the  ownership  of  thesoil,  it  will  be 
presumed,  until  the  contrary  be  shown,  that  such  right  exists  in  the  owner  of  the  soil. 
Henee,  to  an  action  of  trespaM  for  an  injury  to  a  right  of  aeveral  fishery,  it  is  a  good  plea 
that  the  soil  and  freehold  belong  to  the  defendant;  17  E.  S.  4.  6.  b:  18  E.  4.  h;  per  Pas- 
r  ton,  J.,  18  H.  6.  80.  a;  Fitz.  Abr.  Harre.  pi.  20.  S.  C.  To  this,  however,  the  plaintiff 
•'  may  reply  title  to  the  several  fishery,  either  by  jgirescription  or  grant,  thereby  rebutting  the 
presumption  of  the  right  of  several  fishery  being  stlTI  veVleJ  in  the  owner  of  the  soil.     If 

.  a  person  be  seised  of  a  river;  1  Inst.  4.  b;  and  by  deed  grant  a  several  fishery  in  the  aame, 
and  makes  livery  of  seisin  secumdum  formam  carta^  the  soil  does  not  pass;  and  if  the 
river  become  dry,  the  grantor  may  take  the  benefit  of  the  soil,  for  a  particular  right  only 
'    passed  to  the  grantee. 

A  prescriptive  right  to  a  several   fishery  in  a  navigable  river  may  exist;  see  1  Camp.  N, 
P.  C.  S09.     A  right  of  fishery  is  divisible,  and  may  be  abandoned  as  to  part,  while  another 
part  is  preserved.     Hence,  an  exclusive  right  to  dredge  for  oysters  may  subsist  as  appurte- 
nant to  a  manor,  although  it  be  lawful  for  all  the  King's  subjects  to  catch  floating  fish  there? 
^     in;  see  S«lw.  N.  P.  797.  6ih  Edit.   . 

t  It  seems,  that  a  private  right  of  fishing  in  the  sea  cannot  be  created,  at  the  present 
day,  by  grant  even  from  the  Crown,  since  a  grant  to  support  it  must  be  as  old  as  the  reige 
of  Heniy  II.  and  therefore  beyond  the  time  of  legal  memory,  as  the  crown  was  restrained 
by  King  John's  Great  Charier,  and  by  other  charters,  from  making  fresh  grants  of  ex- 
clusive rignia  of  fishery  affecting  the  public  privilege;  see  2  Bla.  Com.  59;  Chit.  Preg. 
Crown,  143. 

tin  Lord  Fitzwalters,  (1  Mod.  106;  S.  C.  8  Keb.  242.)  Loid  Hale  said,  "In  ease  of 
a  private  river,  the  lord  having  the  soil  is  good  evidence  to  prove  that  be  bath  the  right  ef 
Ming,  and  it  puts  the  proof  vpon  them  that  claiio  liberam  pUcariam,    But  in  ease  ef  % 


FISH  AND  FISHERIES.— In  what  plaet'.  469 

2.  Vivian  v;  Blare.  E.  T.  1809.  K.  B.  11  East,  263,  In  which 

In  this  case  it  was  taken  for  granted  that  an  cxcUis've  free  fijsh^ry  may  ex-*'^J  ^^^^ 
ist  in  a  public  navigable  harbour  or  creek,  in  which  the  tide  fliws  and  re-flows,  V^    '*' 
3.    Warren  v.  Matthews.  H.  T.  1702.  K.  B.  1  Salk.  357  j  S.  C.  6  ' 

Mod.  73.  ,  r  gg^  1 

In  this  case  the  party  claimed  a  several  fishery  in  the  river  Ex,  by   a  grant  /^„^  j|,^  ■* 
from  the  Crown,  when  Lord  Holt  said,  "  Every  subject  of  common,  right  may  King's 
fish  in  a  navigable  river,  as  well  as  in  the  sea,  and  tlie  king's  grant  cannot  bar  grant  caa 
them  thereof*  for  the  crown  only  has  a  right  to  royal  fish,  and   that   the   king  "®'  ba' 
only  may  grant  that  a  quo  lonrmn'o  ought  to  be  brought  to  try  the  title  of  the*"     "ght.» 
grantee,  and  the  validity  of  his  grant.  rpu     •  l^ 

2d.  Inrivers  not  nnvi^y-i'yh.'f     Sd.  In  pondfi  and  other  wcUers,  offiahm* 

1.  Anon.  E.  T.  1703.  K.  B.  6  Mod.  183.  may  ezut 

Per  Holt,  C.  J.     There   needs  n9  privilege  to  make  a  lish«pond,  as  there  in  a  private 
needs  in  the  case  of  a  warren.  pond; 

2.  Rogers  v.  Steer.  T.  T.  1703.  K,  B.  6  Mod.  183. 

The  defendant  and  others  were  indicted  for  that  at  such  a  place  in  the  coun-    I   "^^  1 
ty  of  Suffolk  vi  et  armis  in  the  prosecutor's  pond  UlirAle  el  injuste  pUcemnt  cum  ^"°     • 
retibuSj  and  so  many  carps  de  bonis  et  caialUs   of  the  prosecutor   did  take  and  J-^j^  of  law 
carry  away.     On  motion  to  quash  the  indictment,  the   court  said,  the  in.sensi- i^i,  that  the 
bility  of  the  word  "  piscei^nV^  would  not  have  vitiated,  had  the  taking  and  car- owner  of 
rying  away  of  the  fish  been  well   laid.     If  a  man  has  a  close  pond,    in  which  »he  loil  it 
there  are  fish,  he  may  call  them  piscus  suns  in  an  indictment,  or  he  may  not  do**l®  J^*^"*' 
it,  at  his  pleasure,  and  either  way  is  good,  because  being  in  a  close  pond,  the  ^^^  ^^  ^^ 
property  ratione  loci  in  them  cannot  be  lost,  because  they  cannot  swim  away;  „y 
but,  notwithstanding,  he  cannot  call  them  as   bonaet  caialla^  if  they  be' not  in 
trunks,  and  for  that  the  indictment  is  bad;  but.  however,  not  fit  to  be  quashed 
on  motion,  the  offence  of  fishing  in  other  men's  ponds,  and  takinjg  away  their 
fish,  being  too  great  to  receive  so  much  countenance. 

(d)  Of  the  ownership  in  the  soiK\ 
river  that  flowe  nnd  reflows,  and  is  an  arm  of  the  f<en,  then  prima  fatie  it  is  common  to 
all;  bot  if  anjr  will  appropri.ite  a  privilpge  to  himself,  the  proof  lieih  on  hi;<  side;  for,  in 
ease  of  an  action  of  tre^^pasd  brooglitfor  fi^hm:(  there,  it  xa  prima  facie  a  good  jantificntinQ 
to  say,  that  the  locus  in  quo  \a  hrachium  maris  in  quo  unus  quisque  subjectus  doni' 
ni  regis  habet  et  habere  debet  liber  am  piseariam. 

*  Hence  it  Reem^*  that  a  piivate  right  of  fishin«(  in  the  sen  or  a  navigable  river  cannot  be 
expressly  claimed  under  nn  existing  grant  from  the  Croivn,  as  a  grant  to  support  it  must  be 
as  old  as  the  reign  of  Henry  the  Second,  and,  thcrefire,  tiey^nd  the  tii(ie  «»f  leg  il  memory; 
for,  by  Magna  Cnarta,  and  the  2d  and  'id  Charters  of  Henry  the  Third,  the  King  is  expresftfy 
precluded  from  making  fresh  grants;  2  Blac.  ^.  It  is  however  explninod,  that  custom  or 
usage  may,  in  some  places,  vary  the  law,  in  regard  to  the  existence  of  an  exclusive  appro- 
priation of  a  public  fishery,  because  persons  within  a  particular  district  might  consent  to  re- 
linquish a  general  right  for  some  particular  advantage,  though,  perhaps,  of  an  equul  or  more 
extensively  beneficial  nature;  and,  therefore,  a  several  fishery  might  originally  be  established 
ia  a  navigable  stream,  or  arm  of  the  sea,  by  cusctora  and  usnge,  which,  having  subsisted  from 
time  immemorial,  obtains  the  force  of  law;  and,  in  a  late  case  it  was  held,  that  a  gr  ml  of  wreck 
from  Henry  H.  to  the  abbey  of  C.  by  all  theirs  lands  upon  the  sea,  confirmed  by  inspeximus 
by  H.  Vni.  and  a  subsequent  grant  by  him  of  the  ialind  of  B.  and  irs  9>hores,  belonging  to 
the  abbey  of  C,  supported  by  evidence  that,  between  forty  and  fifiy  years  ago,  the  proprie- 
tor of  the  island  of  B.  raised  an  embankment  across  a  small  bay,  and  had  ever  since  asserted 
an  exclusive  right  to  the  soil  wi  hout  opposition  al!hriii<;li  ihe  u^a^n  of  forty  yenrs'  duration 
could  notof  itself  establish  such  exclusive  ri^ht,  or  destroy  the  rghl  of  the  public;  yet  that  it 
was,  evidence  from  which  prior  usage  to  the  same  effect  might  be  presumed,  and  which, 
coupled  with  the  general  words  contained  Tn  those  ground^*,  served  to  establish  such  right. 

t  There  is  a  m.iterial  disliiiclion  between  rivers  iiuvig?»blo  and  not  navigable,  with  regard 
to  the  presumed  right  of  ownership  in  the  fnhery.  In  every  navigable  river,  as  high  as  ihe 
soa  flows  and  re-flows,  we  have  scc^n  th.it  it  is  a  pre-^ump'iou  of  law  that  all  ihe  King's  sub-- 
jectshavo  llie  right  tofl:ih;  but  in  rivers  not  navigable,  the  pre-juraption  is  directly  reversed, 
and,  prima  fiicie,  the  owners  of  the  adj  iceni  soil  are,  ot'c<»ruinon  right,  entitled  to  it:  so  that 
the  owners  of  the  one  side  have,  of  common  right,  the  property  of  the  soil,  and,  consequent- 
ly, the  right  of  fishing  usqne  filum  aqiire,  or  to  the  middle  of  the  water?!;  an  I  'he  owners  of 
the  other  side  have  a  simitar  right  ifi  that  part  of  the  water  to  which  their  land  is  adjioent; 
audi  if  a  man  be  owner  of  the  lands  on  bo:h  sides  in  common  presumption,  he  is  owner  of 
the  whole  river,  and  hath  the  right  of  fishing,  according  to  the  extent  of  his  laird  in  leng;h. 
%  In  rivers  not  navigable,  as  well  as  in  pablic  ways,  the  presumption  is,  that  the  owoeri 
of  the  land,  ex  atraque  parte,  are  the  owners  of  the  loil  over  which  the  river  flows;  and  of 
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[  687  ]  (c)  Who  entitled  to  the  fish  whenihe  land  becomes  dry, 

WheB  the  S^TAPE  V.  D0BB8.  E,  T.  1823.  C.  P.  4  Moore,  ^. 

noil  be  Tfie  plaintifl'  and  defendant  had  separate  interests  in  two  pieces  of  land, 

McM  n7  ^^^^  which  a  reservoir  was  made,  under  the  Birmingham  Canal  Navigation 
owaer  ii  en  Act ;  the  eleventh  section  of  which  provided,  that  it  should  he  lawiul  for  the 
titled  to  the  owner  or  owners  of  the  lands  on  which  any  such  reservoir  should  he  made,  to 
fieb  left  on  let  all  the  water  out  of  such  reservoir  once  in  seven  years,  for  the  purpose  of 
his  own  taking  the  fish  therein;  and  the  seventy -eighth  section  provided,  that  the  own- 
*^"*  ers  of  all  lands  through  which  the  c.inal  should  be  made  should  be  entitled  to 

the  right  of  fishery  in  so  much  of  the  canal  as  should  he  made  over  or  tbrougb 
their  lands  or  grounds  respectively.  The  Court  held,  that  as  the  plaintiff  and 
defendant  had  only  a  several  right  of  fishery  in  the  water  over  his  own  land, 
they  were  not  tenants  in  common  of  the  fish  by  virtue  of  the  eleventh  section; 
but  that,  when  the  water  in  the  reservoir  was  drawn  off,  each  was  entitled  to 
the  fish  which  might  be  lef\  and  taken  on  his  own  soil. 

(/)   Civil  proceedings  connected  with,     ]  st,  As  to  the  form  oj  ctction. 
1.  Ejectment,     See  ante ^  vol.  viii.  p.  581.     S.    Trespass 
Rex  v.  Old  Alresford.  T.  T.  1786.  K.  B.  1  T.  R.  358. 
T  eeiMM'         ^^^  Ashurst,  J.     There  is  no  doubt  but  that  a  fishery  is  a  tenement,  and 
for  aiiinja  trespass  will  lie  for  injury  to  it. 
rj  to  a  fish  ^d.  Jh  to  the  pleas, 

•Tf.  BB!<rNET  V.  Coster.  H.  T.  1818.  C.  P.  2  Moore,  83;  S.  C.  8  Taunt.  I8S. 

To  an  action  of  trespass  for  fishing  in  the  plaintifPs  fishery,  the  defendant 
pleaded,  that  the  locus  in  quo  was  the  soil,  a  freehold  of  J.  S.  and  that  he  ought 
to  have  a  common  fishery  there.  Held,  that  such  a  plea  was  bad,  as  a  com- 
mon fishery  might  be  applicable  to  the  sea,  and  extend  to  all  mankind;  and 
that  iBL  common  fishery  implied  a  right  of  enjoyment  with  certain  other  persons^ 
A  plea  of  3^^^  j^  iq  ij^  replication, 

common  of  .  . 

fiiberygeno  the  fijhery  therein.     But  this  preaiimptlon  may  be  rebutted  in  both  cases,  by  showing  acts  of 
rally  can      exclusive  ownership  over  the  whole  river  or  way;  Com.  Dig.  tit.  Chemm.     In  the  Banno 
not  be  sot    case,  Davies  Rep.  08.  a  case  was  cited  where,  in  an  assize  uf  nuisance,  the  plaintiff  com* 
tainod.*        plained  that,  by  the  raising  of  a  dam,  he  was  disturbed  of  his  fishery,  and  an  exception  was 
taken  to  the  count  tbot  no  freehold  was  thereby  assigned  to  which  a  piscary  was  appendant, 
it  was  held,  that  piscary  is  a  freehold  in  itself,  in  which  there  is  no  occasion  to  show  to  what 
freehold  it  is  appendant.     It  may,  however,  be  observed  tbut,  in  the  ancient  as  well  as  mod- 
om  entries,  a  several  and  free  fishery  are  frequently  prescribed  for,  as  appendant  to  a  manor, 
messuage,  &c,;  and  a  common  of  fishery  can  only  be  claimed  in  right  of  some  real  estate; 
Rast.  Ent.  686.     The  fuliowing  case  relative  to  the  construction  of  a  grant  offishery,  &.Cf 
has  been  lately  decided,  iri  Strattoii  v.  Ornvvn,  4  B.  <&  C.  4^5.      liy  lease  and  release,  dated 
in  1773,  A.  B.  lord  of  the  minor  of  M.  H.  and  P.  P.  bargained  and  sold  unto  C.  D.  and  G-. 
H.  all  that  messuage,  tenement,  boat-house,  &c.,  afi'i  also  all  that  and  those  the  sea-grounds, 
oyster-layings,  shores,  and  fisheries  of  him,  A.  (3.  commonlv  called  and  known  by  the  namo 
and  names  of  M.  H.  and  P.  P.  shores  or  sea-o rounds,  with  full  and  free  liberty  to  C.  D.y 
£.  F.,  and  G.  H.,  and  their  heirs  and  assigns  for  ever,  to  fi:$h,  dredge,  and  lay  oysters  there- 
on, and  from  thence  to  take  and  carry  ftway  the  same,  which  said  sea-grouods,  oyster-lay ingiy 
shores,  and  fisheries,  extended  from  the  south  at  low  water-mark  to  the  north  at  high  water- 
mark, and  from  certain  sea-grounds  on  the  east  to  other  sea-grounds  on  the  west.     And  all 
which  said  sea-grounds,  oyster-layings,  shores,  and  fisheries  thereby  granted,  released,  Itc^ 
contained  in  the  whole,  by  estimation,  800  acres  of  land,  covered  with  water,  or  therea- 
bouts, as  the  same  were  beaconed,  miirked,  and  stubbed  out;  reservation  to  tlie  grantor,^ 
his  heirs  or  assigns,  lord  of  the  two  manors,  of  all  manner  of  fish  royal  and  all  wrecks  of  tlio 
oea,  flotsam,  jestdm,  and  legan,  within  the  said. manors,  and  all  manner  of  francbises.     And, 
by  the  tenendum,  tho  grantees  were  to  hold  the  messuage,  tenement,  and  boat-house,  sea- 
grounds,  oyster-layings,  shores,  or  fisheries,  hereditaments,  and  premises,  with  the  appurte- 
nances of  the  grantor,  lord  of  the  two  manors  by  such  suit  of  court,  and  other  services  as 
are,  or  of  right  ought  to  be  done  and  performed  by  other  tlie  freehold  tenants  of  the  same 
respective  manors  seized  of  estates  of  inheritance  in  fee,  held,  that  by  this  deed  the  right  of 
soil  in  the  sea  shore  passed  to  the  grantees;  see  Rex  v.  Lord  Yarborough,  3  B.  ^  C  91. 
where  it  was  established,  that  land  formed  by  the  sea  by  slow,  gradual,  and  imperceptiblo 
accretion,  prima  facie  belongs  to  the  Crown,  or  the  grantue  of  the  Crown. 
^    *^  So  in  Hardres,  Rep.  407.  in  a  case  in  trespiss  quart  clausum  fregit,  the  defendant 
justified  becdnse  he  had  a  right  of  fishing  there  by  prescription,  bat  did  not  set  forth   what 
kmd  of  fishing  he  claimed,    whether  free,  several,  or  common  of  fishing,  nor  whether   ho 
bad  it  as  appertaining  to   a  manor,  messuage,  &c.  or  not,   bat   made   it  a   mere  personal 
thing;  and  for  that  reason  the  plea  was  held  bad  by  the  Cosrt;  for  ihore  is  a  difihronco  bo- 
twooa  an  eaMmont  or  liborty  only  and  an  intoreit. 


FISH  AND  FISHERIES.— Crimma/  Proceedings.  4Bt 

Thb  Mayor  and  Common altt  of  Oxford  v.  RIchardson  and  another.  M. 
T.  1791.  K.  B.  4  T.  R.  437;  S.  C.  2  H,  BL  184;  S.  C.  1  Anst.  231.  in 
error.  [  688  "j 

This  was  an  action  ot  trespass  for  fishing  in  the  plaintiff's  free  fishery  ancJTfespaM 
several  fishery  in  Oxford  haven.     The  defendant  pleaded  that  Oxford  haven  ?*■■  ^*'*"8 
from  time  immemorial,  hath  been  and  is  an  arm  of  the  sea,  in  which  every  sub-'"  f    *l,ai 
ject  ought  to  have  the  right  of  fre6  fishing.     To  which  the  plaintiff  f epHed, ggi,^,-^ 
that  the  corporation  of  Oxford  is  a  corporation  by  prescription  and  by  charter,  Ploa,  thit 
and  that  tfie  corporation  have   immemorially  enjoyed  the  exclusive  liberty  of  the  Ibcw  ul 
fishing  in  the  place,  &c.  at  all  seasonable  times,  without  this;  that  in  the  said^^^  ^  *** 
arm  of  the  sea,  in  which,  &c.  every  subject  had,  and  ought  to  have  had,  the  |i-*"'>.of  ">* 
berty  of  free  fishing.     Rejoinder.     That  the  place  in  which,  &c.  i?  an  arm  of^bi^ij^ 
the  sea,  in  which  every  subject  has  a  right  of  free  fishing,  and  traversing  the  have  a 
prescriptive  right  claimed  by  the  plaint  ids  in  the  replication.     Demurrer.  As- right  to  fiih. 
signing  fur  cause  that,  the  defendants  in  their  rejoinder  have  passed  by  and  ^^ph^atio* 
took  no  notice  of  the  material  issue,  but  had  traversed  an  immaterial  allega- *^®f"?*  •* 
tion,  which  had  been  inserted  by  way  of  inducement.  rUhtoffiih 

Per  Cur.     There  has  been  an  endeavour  to  support  the  traverse  upon  twoerj  by  pr« 
grounds;   1st.     Because  the  traverse  tendered  by  the  plaintiff  is  a  matter   oftcriptioDt 
law;  and  ^dly,  Because  it  is  immaterial.     The  first  is  answered  by  saying  and  traterl 
that  this  is  to  be  supported  by  evidence,  and  is  not  mere  matter  of  law;  ana,*°S  ****.^* 
as  to  the  second,  the  rule  pf  pleading  is,  that  if  the  first  traverse  tendered  be  J®J?.  ^^ 
immaterial,  the  adverse  party  may  add  another  traverse.     With  regard  to  the  tra^rainrf 
materiality  of  the  plaintiff's  traverse,  the  fair  question    might  have  been  as  the  preserip 
well  tried  on  the  first  as  on  the  second  traverse;  for  one  party  is  to  prove  thattive  right 
this  is  an  arm  of  the  sea,  in  which  prima  facia  every  subject  has  a  right  to  fish,  of  ihe  plain 
The  other  is  to  establish  a  prescriptive  right,  which  destroys  the  general  right;*™'  .^^ 
and  if  the  point  in  litigation  come  directly  to  be  tried  on  either  of  the  assizes  |,g|^  iji'^l 
it  must  be  tried  on  th;it  traverse  which  is  first  tendered;  there  cannot  be  doubt  ihetrateri4 
here  but  that  the  merits- of  this  case  might  have  been  fairly  tried  on  the  first  in  the  replt 
traverse. — Judgment  for  the  plaintiffs.  *  '    cation  wan 

But,  on  a  writ  of  error  in  the  Exchequer  Chamber  on  this  judgment,  the  as-  i*  j  f    j 
signment  of  error  was,  "  that  judgment  ought  to  have  been  given  for  the  ^^C'^ntmiaht 
fendants,  because  the  locus  in  quo  being  admitted  upon  the  record  to  be  an  arm  pan  by  it« 
of  the  sea,  the  traverse  of  the  plaintiffs  was  a  traverse  of  a  mere  inference  of 
law,  and  therefore  immaterial;  and  because  the  traverse  tendered  by  the  de-* 
fendants  was  a  traverse  of  the  prescription  of  the  plaintiffs,  whereon  alone  the 
title  of  the  pl.-;intiffs  to  the  fishery,  and  consequently,  to  maintain  this  action, 
depends,  and  therefore  was  the  only  material  traverse  to  be  taken  and  tender^ 
ed.      After  two  arguments,  Per  Cur.     The  first  traverse  was  of  the  right  of 
all  the  king^s  subjects  to  fish  in  the  sea,  stated  by  the  defendants.      Now  this 
was  clearly  a  bad  and  immaterial  traverse;  for  it  was  not  only  atraverse^  but 
an  inference  of  law;  but  it  was  so  taken,  that  if  at  the  trial  it  had  been  proved 
that  it  was  the  separate  right  of  others,  and  not  of  the  plaintiffs,  the  issue  must 
have  been  found  for  the  plaintiffs,  not  only  without  their  being  obliged  either 
to  prove  possession  or  right,  but  when  in  f^ct  they  had  neither  possession  nor 
right.     That  an  immaterial  traverse  mightbe  passed  over,  and  the  matter  of  in- 
ducement traversed  which  had  been  properly  done  in  this  case  by  the  defend-* 
ants;  therefore  the  judgment  given  in  the  Court  of  K.  B.  must  be  reversed. 

See  Salk.  567;   1  Mod.  105;  4  Burr.  2162;  2  Lutw.  1632;  6  T.  R.  367. 

4lh,  As  to  the  evidence,^ 

*  Ownership  of  the  soil  is  prima  facie  evidence  of  a  right  of  fiahcry.  Where  a  rive* 
is  not  navigable,  the  presamption  is  that  the  soil  is  the  property  of  the  owners  on  each  sidtf 
to  the  middle  or  the  river;  4  Burr.  2162.  Bat  in  the  case  of  a  navigable  river,  the  pre- 
samption ia  that  the  soil  is  vested  in  the  Crown.  Yet  a  subject  may  claim  a  prescriptiTtf 
right  to  a  several  fishery  in  nn  arm  of  the  sea,  even  against  the  Crown;  4  T.  R.  489^ 
Proof  of  the  very  act  of  fishing  in  the  locus  in  quo  \n  evidence  of  the  right,  although  it 
be  not  proved  that  fi^h  wcie  acianlly  cnogb^;  I  Wms.  Saand.  46.  b.  So  a  verdict  for  ibfli 
dsfeaddntin  a  former  action,  for  diverting  water  frotn  his  mill,  is  evidence,  but  not  conola- 
iiTe,  for  the  defendant  in  a  leeood  action.  2  li.  &  A.  662.     And  a  verdict  for  the  plaint0i» 
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4B2  FIXTURES. 

r  0gg   I  5lh.  ^  io  the  cosls."* 

IV   RELATIVE  TO  CRIMINAL  PROCEEDINGS  CONNECTED 

WITH.t 

Jpf^tttttH.     See  tits.  Distress;  Execution. 
L  RELATIVE  TO  WHAT  ARE  CONSIDERED  AS,  p.  691. 
n.  RELATIVE  TO  THE  PARTICULAR  PERSONS  ENTITLED 

TO,  AS    BETWEEN 

(A)    EcCiESIASTICAL  PERSONS,    p.    691. 

(B)  Heir  and  executor,  p.  692. 

(C)  Landlord  and  tenant. 

(a)  Of  things  set  up  for  ornament  or  convenience,  p.  692.  (b)  Of 
things  set  up  for  trading  purposes,  695.  (c)  Of  things  set  up  for  ag- 
riculturing  purposes,  p.  697.  (d)  Of  things  set  up  partly  for  agri- 
cultural, and  partly  for  commercial  purposes,  p.  699.  (e)  As  to  the 
time  when  a  tenant  must  remove  fixtures,  p.  699.  (/)  As  to  the 
tenant's  rigl^t  as  affected  hy  the  terms  of  the  tenancy,  p.  701. 

(i))  Tenants  for  life  and  in  tail,  and  the  REMAUjdKR- 

MAN   AND   REVERSrONER;   P     lOl. 

III.  RELATIVE  TO  THE  TRANSFER. 

(A)  By  bankruptcy,  p.  701. 

(B)  By  DEVISE,  p.   702. 

(C)  By  MORTGAGE,   p.   702. 

(D)  By  SALE,  p.  703. 

IV.  RELATIVE  TO  THE  REMEDIES  CONNECTED  WITH. 

(A)  Civil. 
(a)  By  action  of  assumpsit,  p.  704.     (b)  By  action  of  trespass, 
p.  705.     (c)  By  action  of  trover,  p.  706.     (d)  By  action  of  waste, 
p.  706. 

m  an  aetioa  for  obstracting  bis  barges  in  a  navigable  riTer,  is  strong,  bat  not  conclmsivey 
•v-idence  in  an  action  far  a  similar  obstrnction,  6  Tannt.    705. 

*  It  sbonld  seem,  with  reference  to  the  principle  of  the  decision,  2  Blae.  Rep.  1151. 
that  In  trespass  for  buniing  in  the  free  warren  tbo  plaintiff  is  entitled  to  fall  co^xa,  tboogh  the- 
damages  may  be  under  40f . ;  the  plaintiff  woold  in  an  action  of  trespass  for  fishing  in  hb 
freefidhing,  in  all  coses  be  entitled  to  full  costs;  see  stat.  4  &  5  W..and  M.  c.  23.  s.  10^ 
see  2  Wils.  70.  provides  that  if  any  inferior  tradesman,  apprentices,  or  other  distHilote  per- 
sons shall  presume  to  fish,  he  may  be  soed^  for  his  wilful  ireopass,  and  thall  pay  foil  costs  off* 
■nit-  The  constructions  upon  this  clause  relaiive.to  hunting  for  game  will  be  considered 
under  that  title,  and  are  equally  applicabte  to  this  subject;  see  Chitty,  GAme  Laws»  88.. 
282.  It  is  oanaU  where  a  person  of  this  description  has  been  guilty  of  a  trespass,  to  aiatft 
in  the  declaration  that  be  was  an  inferior  tradesman,  &c.  and  if  the  plaintiff'  can  proTe  htS' 
allegation,  be  will  recover  his  costS)  however  small  the  damages. 

-f  By  7  &  8  Geo«  4.  c.  29.  taking  or  destroying  fish  is  a  misdemeanor,  pvnubab)e  by  fin* 
•r  imprisonment,  or  both.  The  statute  extends  to  the  taking  or  destroying  any  fish  in  any 
water  which  shall  run  through  or  be  in  any  land  adjoining  or  behinging  to  the  dwelliog 
bouse  of  any  person  being  the  owner  o^soch  water,  or  having  a  right  of  fishing  therein; 
the  taking  or  destroying  fish  in  any  water  not  adjoining  or  belonging  to  any  dwelling  boas* 
bot  which  shall  be  private  property ,  or  in  whidh  there  shall  be  any  private  right  of  fishing*. 
..  is  punishable  on  conviction  before  a  justice  of  the  peace,    by    payment  of  the  sum  of  6/. 

above  the  value  of  the  fibh.  Persons  angling  in  the  day  time  in  water  belonging  or  adjoia- 
ing  to  any  dwelling  house,  on  conviction  before  a  justice  of  the  peace,  forfeits  a  sum  noi 
exceeding  the  sum  of  5/.,  and  if  in  water  last  mentioned  shall  fotfeit  a  sum  not  less  than 
2/.  Where  the  defendant  had  taken  fish  in  a  river  that  ran  through  an  inclosed  park;  but 
it  appeared  that  no  means  ha^  been  taken  to  keep  the  fish  within  that  part  of  the  river 
which  rnn  through  the  park,  bat  that  they  could  passdown  or  up  the  river  beyond  tbe  limita 
of  the  park  at  their  pleasure;  the  judges  held  that  this  was  not  a  case  within  the  statntOr 
M  the  fish  could  not  be  said  to  be  bred  kept  or  preserved^  in  that  part  of  the  river  that 
was  within  the  park;  2  Russell  on  Crimes,  11  §9.  If  the  boundary  of  any  parish,  town- 
ship, or  Till  shall  happen  to  be  in  or  by  the  side  of  any  such  water  as  is  hereinbefore  men- 
tioned,  it  will  be  sufiicienl  to  prove  that  tbe  offence  was  committed  either  in  the  pariib, 
township  or  vill  named  in  (the  indictment  or  informatioa^  or  in  any  parish,  township,  orTiD 
i^djipiniag  thereto;  7  and  8  Geo.  4.  c.  29.  s.  34. 


FIXTURES.—  What  art,  46S 

(B)  Criminal,  p.  708. 

I,  RELATIVE   TO  WHAT  ARE   CONSIDERED   AS  FIX-       L  CaO  ] 

TURES.* 
II.  RELATIVE  TO  THE   PARTICULAR  PERSONS  ENTI- 

TLED  TO,  AS  BETWEEN 

(A)   Ecclesiastical  FERsoNs.t  P  -q-  -. 

(B)  Heir  and  Executor.     See  also  anU^  p.  296.  note,  and  post,  tit.  Heir   L  *^^    J 

Looms. 
Lawtov  v.  Salmon.  E.  T.  1748.  C.  P.  1  H.  BK  260.  note. 
Trover  by  an  executor  against  a  tenant  of  the  heir,  to  recover  certain  vcs-    .    g^^  ^j 
sels  called  salt  pans,  which  were  used  in  salt  works,  and  had  been  erected  by  jf^i^  ^:^ 
the  testator  in  his  life-time.     Upon  a  case  reserved  by  consent,  it  appeared  ju^l^p^j^* 
the  salt  pans  were  made  of  hammered  iron,  and  rivetted  together.     They  were  be  tbsoitii* 
brought  in  pieces, and  might  be  again  removed  in  pieces  and  they  were  not  joined  ly  eMeatial 
to  the  walls  but  were  fixed  withmortar  to  the  brick  fioor.  There  were  furnaces  un-  *o  *he  valaa 
der  them  and  space  for  the  workmen  to  go  round ;  there  were  no  rooms  over  them  •""  f  "f^tL* 
but  lodgings  at  the  end  of  the  wych  houses.  It  appeared  also,  that  they  might  be  ^^|  ^g^^^^ 
removed  without  injuring  the  buildings,  though  the  salt  works  would  be  of  no  val-  it  veiti  in 
ue  without  them  which  with  them  were  let  for  8/.  per  week.  Lord  Mansfield,  in  the  heic* 
pronouncing  the  judgment  of  the  court  afler  referring  to  the  cases  between  land- "»d.jiot  the 

*  The  term  fixtures,  in  itn  common  acceptation,  coxnprehends  hangings,  bells,  stoves, 
and  other  ornaments  and  furniture;  but  in  it8|more  extended  sense,  applies  to  those  chat-  > 
tels  which  have  been  annexed  to  the  freehold  or  land,  and  which  may  be  a Aerwards  sever- 
ed, and  removed  by  the  party  who  has  affixed  them,  or  his  personal  representative,  againct 
the  will  of  the  owner  of  the  freehold.  With  respect  however  to  what  shall  be  deemed 
fixtures  of  the  latter  description,  it  (Tecomes  nece-^sary-  to  consider:  Ist.  It  is  necessary,  in 
order  to  constitute  a  fixture,  that  the  article  should  be  let  into,  or  united  to  the  land,  or  to 
flnbstances  previously  connected  therewith.  It  is  not  enough  that  it  has  been  laid  upon  the 
land  and  brought  into  contact  with  it;  the  definition  requires  something  more  than  mere 
JDXtaposition,  as  that  the  soil  shall  have  been  displaced  for  the  purpose  of  receiving  the ar 
tide,  or  that  the  chattel  should  be  cemented,  or  otherwise  fastened  to  some  fabric  previoas- 
ly  attached  to  the.  ground.  2ndly.  With  respect  to  the  severing  and  removing  an  article  an- 
nexed to  the  land,  it  is  a  circumstance  of  ordinary  occurrence,  that  persons  having  the  pre- 
sent interest  and  possession  of  land,  whether  as  tenants  for  life,  for  years,  or  in  fee,  make 
annexations  to  the  freehold  exclusively  fur  their  own  convenience  or  profit,  either  by  plae-  ^ 

ing  an  erection  on  the  soil  itself,  or  by  affixing  some  personal  chattel  to  a  house,  or  other 
building,  that  has  been  already  annexed  to  the  soil.  Now,  in  respect  of  many  of  these  an- 
Dexations,  if  the  individual  who  pat  them  up,  or  their  personal  representative!,  were  after- 
wards to  detach  and  remove  them  from  the  freehold,  they  would  be  subject,  according  to 
the  general  rule  of  Mw,  to  an  action  of  waste  and  trespass,  at  the  suit  of  the  reversioner, 
or  the  heir  succeeding  to  the  estate.  But  there  are  certain  species  of  annexations  that  are 
oxcepted  out  of  thb  general  rule.  With  respect  to  these,  the  right  of  pMperty  in'them  is 
not,  as  in  other  cases,  abandoned  to  the  land  owner  by  their  being  affixed  to  the  freehold, 
bat  they  may  be  again  separated  from  the  land,  and  taken  away,  against  the  will  of  those 
persons  who  would  have  become  entitled  to  them  by  reason  of  their  ownership  in  the  soil. 
It  is  of  the  right  to  remove  annexations  of  this  description  that  it  is  proposed  to  treat  under 
the  present  head. 

t  The  questions  generally  ^n  dispute  between  ecclesiastical  persons  relate  to  matteit  of 
4>rnament  or  convenience  erected  in  the  parsonage-house,  &c.  by  the  resident  incumbent; 
and  with  resp<;ct  to  things  of  this  description,  it  is  laid  down  in  Burn's  Ecclesiastical  Law, 
304,  that  if  an  incumbent  enter  upon  a  par^onage-hoase  in  which  there  are  hangings, 
grates,  iron  backs  to  chimneys  and  suchlike,  not  put  there  by  the  last  incumbent,  but  which 
have  gone  from  successor  to  successor,  the  executor  of  the  last  incumbent,  shall  not  have 
them,  but  it  seems,  they  shall  continue  in  the  nature  of  heir  looma;  but  if  the  last  incumbent 
fixed  them  there  only  for  his  own  convenience,  it  seems  they  shall  be  deemed  as  furniture 
or  household  goods,  and  shall  go  to  his  executor.  The  ornamentaof  a  bishop's  chapel  are 
considered,  by  the  law,  as  in  manner  fixed  to  the  really,  and  in  the  nature  of  heir-loom&. 
and,  on  the  vacancy  of  a  see  they  pa«  to  the  succeeding  bishop,  and  do  not  belong  to  the 
executors  of  the  deceased  party,  as  in  the  case  of  ether  chattels,  the  property  of  a  sole  cor- 
poratiorr;  seethe  Bishop  of  Carlisle's  case,  Year-book,  21  Edw.  3  48;  Corven's  case;  18 
Rep.  106.  Where  an  incumbent  voluntarily  determines  his  own  interest,  either  by  accept* 
ing  the  benefice,  or  by  resiirnation,  it  may  be  concluded  that  he  would  not  be  allowed  after- 
wards to  remove  his  fixtures.  On  ihe  same  principle  that  he  is  not,  in  such  n  case,  enti- 
tled to  emblements;  2  B.  &  A.  470.  Perhaps  however  it  may  be  thought,  that  the  right  of 
removal  would  not  be  altogether  abandoned  nntil  the  possession  of  the  fixtures  is  actaallj^ 
reliagaif  bed  in  conformity  with  the  doctrine  liid  down  in  Ponton  v«  Robail,  2  East,  88« 


Mi  FIXTURES.— Between  Landl(frd  and  Tenant. 

lord  and  tenant,  and  tenant  for  life,  and  remainder-man,  observed,  but  I  cannot 
find  that,  between  heir  and  executor,  there  has  been  any  relaxation  of  this  sort, 
, except  in  the  case  of  cyder  mills,  which  is  not  printed  at  large.  The  present 
case  is  very  strong.  The  salt  spring  is  a  valuable  inheritance,  but  no  profit 
arises  from  il  unless  there  is  a  salt  work,  which  consists  of  a  building,  &c.  for 
the  purpose  of  containing  the  pans,  ^c.  which  are  fixed  to  the  ground.  The 
inheritance  cannot  be  enjoyed  without  them;  they  are  accessaries  necessary 
to  the  enjoyment  and  use  of  tlie  principal.  The  owner  erected  them  for  the 
benefit  of  the  inheritance;  he  could  never  mean  to  give  them  to  the  executor 
^nd  put  him  (o  the  expense  of  taking  them  away  without  any  advantage  to  him, 
who  could  only  have  the  old  materials,  or  a  contribution  from  the  heir  in  lieu 
of  them.  But  the  heir  gains  8/.  per  week  by  them.  On  the  reason  of  the 
thing  therefore,  and  the  intention  of  the  testator,  they  must  go  to  the  heir.  It 
would  have  been  a  difierent  question  if  the  springs  had  been  let,  and  the  tenant 
had  been  at  the  expense  oi  erecting  these  suit  works,  he  might  very  well  have 
said,  '^  I  leave  the  estate  no  worse  than  I  found  it;"  that,  as  I  stated  before, 
would  be  for  the  encouragement  and  convenience  of  trade,  and  the  benefit  of 
the  estate.  For  these  reasons^  we  are  all  of  opinion  that  the  salt  pans  must 
go  to  the  heir. 

(C)  Landlord  and  tenant. 
f  693  ^  (a)   Of  things  set  up  for  ornament  or  ccnvenicnes. 

Chattel.  1.  Lee  v.  Risdon.  M.  T.  1816.  C.  P.  7  Taunt    191. 

f ^*h^ld*^  *  ^^^  Gibbs,  C.  J.  The  right  between  landlord  and  tenant  does  not  aho- 
wainseotfl  gc^J^^r  depend  upon  this  principle,  that  the  articles  continue  in  the  state  of 
screwed  to  chattels;  many  of  these  articles,  though  originally  goods  and  chatte/s,  ye% 
|he  wall,  >yhen  affixed  by  a  tenant  to  the  freehold,  cease  to  be  goods  and  chattels  bj 
treev  in  i^  becoming  part  of  tho  freehold;  and  though  it  is  in  his  power  to  reduce  them  to 
jinrserr-  (^^  state  of  goods  and  chattels  again  by  severing  them  during  his  term,  yet 
and'certain  **"*^^  *^^^'  ^^^  severed  they  are  a  part  of  the  freehold;  as  wainscots  screwed 
gratM  antil  ^^  ^^^  wall,  trees  in  a  nursery-ground,  which,  when  severed,  are  chattels,  but 
severance.  Standing,  are  part  of  the  freehold,  certain  grates  and  the  like.  And  unless  the 
#rt  ianore  lessee  uses  during  the  term  his  continuing  privilege  to  sever  them,  he  cannot 
ablefi^z  afterwards  do  it. 
tursf.  2    Buckland  v.  Butterpield.  E.  T.  1820.  C.  P.  4  Moore,  440;  S.  C. 

So  a  eonser  2  B.  &  B.  54, 

vatory  erec  Action  on  the  case  in  the  nature  of  wasle  by  tenant  for  life,  aged  70,  against 
ted  oo  a  the  assignees  of  her  lessee,  from  year  to  year,  who  had  become  bankrupt;  the 
brick  foan  bankrupt  was  the  son  of  the  plaintiff,  and  had  also  a  remainder  for  life  in  the 
dation  affix  premises,  after  her  death.  It  was  proved  that  the  defendant  had  taken  away 
comroonica  *"  ^^®  premises  let  to  the  bankrupt,  a  conservatory  and  a  pinery.  The  con- 
ting  with  servator  had  been  purchased  by  the  bankrupt  and  brought  from  a  distance,  had 
foorat  in  a  been  erected  by  him,  on  a  brick  foundation,  fifteen  inche5adcep;  upon  that  was 
^welling-  bedded  a  sill,  over  which  wns  a  frame-work  covered  with  slate;  tho  frame- 
house  by     work  was  eight  or  nine  feet  high,  at  the  end,   and   about  two  in  front.     This 

^  *  Furnaces  nre  removoable;  though  this  ca^e  was  decided  between  the  executor  and  the 

heir  of  the  deceased,    owner    of  the  inheritance,   it  rnny,  nevertheless,  be  regarded  as  an 
authority  in  favor  of  a  tenant,  because  it  seems  to  be  established,  ihni  a  tenant  would  be  en- 
titled to  ni  lenRi  the  satnc  privile^re  against  his  landlord  that  an  executor  enjoys  against  the 
heir.     Agreenble,  therefore,  to  the  decision  in  Squier  v.  Mayer,  2  Kreem.  249.  the  furnace 
pnd  hangings   are  matters  which  a  tenant    may    remove,    if  he    himself  affixed    them  to 
the  demised  premises.     So,  hangings,  pictures,  pier  glasses,  chimney  glanses,  &c.  see  1  P. 
Wms.  194;  tapestry,  iron  backs  to  chinmeys,  see  2  Stra.  1141 ;  wainscot,  marble  chimney 
pieces,  and  fixed  beds;  see  I  Atk.  477;  Amb.  113.  may  be  removed  by  the  tenant      From 
these  authorities  a   rule  has  been    decided,  that  a  tenant  is   ^ntiiled  to   take  away  certain 
things  which  he  has,  at  his  own   ex  ponce,  affixed  to  the  demised  premises  for  the  purpose 
of  ornament  and  furniture;  and   the  principle  on  which  this  rule  is  founded  appears   to  be, 
that  as  annexations  of  thit»  nature  must  generally  be  designed  for  temporaiy  purposes  only, 
it  would  greatly  incommode  icnnanis.  in  the  enjoyment  of  their  estates,  if,  by  every  slight 
attachment  to  the  freehold,  the  property  should  immediately  be  changed  and  pass  over  to 
the  reveriioners.     Hence  il  is  obvious  that  the  tenant*8  right  of  removal,  in  respect  of  this 
lelass  of  annexations,  depend  upon  very  different  reasons  from  those  which  prevail  in  the 
fe  pf  fixtures  put  pp  for  trade  and  mannfacturiM, 
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conservatory  was  attached  to  the  dwelling  honse  hy  eight'cantilivers,  let  nine  and  doonr, 
inches  into  the  wall,  which  cantilivers  supported  ihe  ral'ters  of  the  conservato- *^"'*"°*  ^* 
ry;  resting  on  the  cantilivers  was  a  balcony  with  iron  rhils.     The  conservato- [®"JJ^*|gj^ 
ry  was  consfructed  with  sliding  ^lasses,  paved  with  Portland  stone,   and  con-gni. 
nected  with  the  parlour  chimney  by  a  flue.     Two  windows  were  opened  Trom    [   694  1 
the  dwelling  house  into  the  conservatory;  one  out  of  the  dining  room,  anoiher 
out  of  the  library.     A  folding  door  was  also  opened  into   the   balcony,  so  that 
when  the  conservatory  was  pulled  down,  that  side  of  the  house  to  which  it  had 
been  attached  became  exposed  to  the  weather;  surveyors   stated   the   house 
was  worth  .50/.  a-year  less  after  the  conservatory  and   pinery  had  been  remov- 
ed.    The  judge  having  stated  his  opinion,  thai  the  plainiiflT ought  to  recover  at 
least  for  the  pinery,  and  probably  for  the  conseivatory,  the  plaintiff  had  a  ver- 
dict.    Rule  nisi  for  a  new  trial,  on  the  grounds,  fir.«»t,  of  a  misdirection  of  the 
learned  judge;  secondly,  that  the  conservatory  at  all  events  was  removable  by 
the  tenant  or  his  assignees,  as  it  was  merely  an  ornamental. erection,  and  not 
beneficial  to  the  premises. 

Per  Cur.  The  general  rule  is  that,  where  a  lessee  having  annexed  a  per- 
nonal  chattel  to  the  freehold  during  his  term,  afterwards  takes  it  away  it  is 
waste.  In  the  progress  of  time  this  rule  has  been  relaxed,  and  many  ex- 
ceptions have  been  grafted  upon  it.  One  has  been  in  favour  of  matters  of  or- 
nament, as  ornamental  chimney-pieces,  pier  glasses,  hangings,  wainscot  fixed 
only  by  screws,  and  the  like.  Of  all  these,  it  is  to  be  observed,  that  they  are 
exceptions  only,  and  therefore  thought  to  be  fairly  considered,  not  to  be  ex- 
tended, and,  with  respect  to  one  subject  in  particular,  viz.  wainscot.  Lord 
Hardwicke  treated  it  as  a  very  s^rf>ng  case.  Allowing  then  that  matters  of 
ornament  may  or  may  not  be  removable,  and  that  whether  so  or  not  •  ust  de- 
pend on  the  particular  case,  we  are  of  opinion  that  no  ca-e  has  ever  extended 
the  right  to  remove,  nearly  so  far  as  it  would  b(*  extended,  if  euch  right  were 
to  be  established  in  the  present  instance,  and  therefore  we  agree  with  the 
learned  judge  in  thinking  that  the  building  in  question  must  be  considered  as 
annexed  to  the  freehold;  and  that  consequently,  the  removal  of  it  would  beAndavirao 
waste. — Therefore  the  rule  is  discharged.  da,  which 

3.   Penry  v.  Brow.v.  T.  T.  18 18.  K.  B.  2  Stark,  N  P.  403.  J^**wi!hln 

A  tenant  of  a  house  who  had  covenanted  to  keep  in  repair  the  premises,  and  ^^  terms 
l^ill  erections,  buildings,    and  improvements   erected  on  the  same  during   theofaiease, 
term,  and  to  yield  up  the  same,  at  the  end  of  the  term,  erected  a  viranda  upon  was  hotden 
the  premises  demised  to  him,  the  lower  part   of  which  was   attached  to  posts  n«i  to  be 
fixed  in  the  ground.  removenble 

Abbot,  C.  J.,  held,  that  he  could'not  remove  any  part  of  it.  The  g»"""n<^>  coppew'** 
however,  of  ihe  decision  in  this  case  was,  that  the  building  came  within  the  mash-tubs, 
terms  of  a  particular  covenant  in'the  tenant's  lease.  wnter-batts 

4.  CoLEGRAVC  V.  DiAS  Santos.  T  T.  \Sifi.  K.  B.  1  B   &  C.  77.  and  blinds. 

Abbot,  C.  J.,  at  iSisi  Prius  (with  whom  the  court  afterwards  agreed)  thought  f^e  tenant 
that  stoves,  cooing  coppers,  mash  tubs,  water  tubs,  and  blinds  were  remova-J*  ®°  *'  ® 
ble  as  between  landlord  and  tenant.  i '  ^95  1 

(6)   Of  lhing;8  8!  t  up  for  trading  purposes.  By  com 

1.  Poole's  case.  M.  T.  1702.  K.'B.  1  Salk.  368.  mon  law, 

A  soap-boiler,  an  under  tenant,  who  for  the  convenience  of  his  trade  had  and  not  cos 
put  up  vats,  coppers,  tables  partitions,  and  paved  the  back  side.  «5fc.,  all  which  torn,  fix 
things  had  been  taken  under  an  execution  against  him,  on  which    account  the  |-^J®j'|,"p"^ 
first  lessee  brought  an  action  against  the  sheriff  for  the  damages  occasioned  to   ^^^  ^^^ 
ihe  house,  and  to  which  he  was  held  liable  to  make  good.  trade  may 

Holt,  C.  J.  held  that,  during  the  term,  the   soap-boiler   might  well   remove  be  removdt 
the  vats  beset  up  in  relation  to  trade,  and  he  said  that  ho  might  do  it  by  the  com-  by  the  tea 

•  So  ihat,  a  cupl>oard  standing  on  ihe  gmand,  and  supported  Uy  hrtldOi^ts,  m  removra- 
l>le;  see  per  Railey,  J.,  in  Rnx  v.  ih«j  Inhihitanis  of  St.  Dun<tan,  4  B.  &  C.  686;  and  .^ee 
lys  10  ael  pots,  and  ovens,  and  rnni^t?"?,  in  Winn  v.  Ingelhy,  5  B.  &  A.  625.  SeCjal.-so,  the 
y'lew  taken  by  the. Court,  of  cotieo  niill.s,  and  iron  malt  mills,  and  iron  milld  pat  op  by  a 
taoant,  in  Rex  ▼.  Inhabitants  of  Londonthropa,  6  T.  R  379. 
'    ^   As  a  general  rale,  things  which  a   tenant  has  fixed  to  the  freehold  for  the^orpotes  of 
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mon  law,  and  not  by  virtue  of  any  special  custom  in  favour  of  trade,  and  to  en- 
courage industry. 

2.  Dean  v.  Allalf.y.  E.  T.  1798.  K.  B.  3  Esp.  11. 
Ai  Dnuh         A   tenant   during   his  term   had  erected  certain   sheds   or   buildings  called 
barns.*        Dutch  barns.      It  appeared  thiit  they  were  sheds  having  a  foundation  of  brick- 
work on  the  ground,  and  upri<!hts  fixed  in  and  rising  from  the  brick-work,  and 
Bupportini;  the  roof,  which  was  composed  of  tiles,  and  the  sides  open. 
'  Lord  KcTiy(  n  said,  if  a  tenant  will  build  upon    premises  demised  to  htm  a 
substantial  addition  to  the  house,  or  add  to  \is  magnificence,  he  must  leave  his 
additions,  at  the  expiration  of  his  term,  for  the  benefit  of  his  landlord;  but  the 
law  will  make  the  most    favouinble  construction  for  the  tenant  where  he  has 
made  necessary  and  useful  erections  for  the  benefit  of  his  trade   or  manufac- 
ture, arid  which  enalile  h  m  to  *  arry  it  on  with  more  advantage.     It  has  been 
held  so  in  the  case  of  the  cider  mills,  and  in  other  cases,   and  I  shall   not   nar- 

r  fi«R  1  ^^^  *^^  '^^^'  ^"^  ^"^^  e'recticMisot'this  sort,  made    for  the  benefit  of  trade,  or 

»  '  constructed  as  the  present,  to  be  removable  at  the  end  of  the  term. 

Varniih.      ^'  ^^^'^^^  ^'-  Robart.  M.  T.  1801    K.  B.  2  East,  88;  S.  C.  4  Esp.  N.  P.  33. 

hoQM   "  ^^  ^^*^  case,  certain  land,  including  the  spot  in  question,  had  been  let  for  a 

term  by  the  plaintiff  to  one  Gray,  whose  executors  had  let  off  part  to  one  Cot- 

terell.  under  whom  the  defendant  was  in  possession  as  an  under  tenant,  having 

had  permission   from  Cotterell  to  erect  a  building   for  the  purpose  of  making 

varnish.     This  building   had  a  brick   foundation  let  into   the   ground,  with  a 

chimney  belonging  to  it,  upon  which  a  superstructure  of  wood,  brought   from 

another  place  where  the  defendant  had  carried  on  his  business  was  raised^  in 

which  the  defendant  carried  on  his  trade. 

Per  Cur.  What  tenant  will  lay  out  his  money  in  costly  improvements  of 
the  land,  if  he  muvst  leave  every  thing  behind  him  which  can  be  said  to  be  an- 
nexed to  it.  Shall  it  be  said  that  the  great  gardeners  and  nurserymen  of  this 
jmetropolis,  wlio  expend  thousands  in  the  erection  of  green,  hot-houses,  &c. 
are  oblicred  to  leave  all  these  things  upon  the  premises,  when  it  is  notorious 
that  they  are  even  permitted  to  remove  trees  on  such  as  are  likely  to  become 
.   such  by  the  ih'  usand,  in  the  necessary  course  of  their  trade. 

tr.ide  or  mnnuracturR  may  be  taken  nway  by  him  whenever  the  removal  is  not  contmry'fo 
any  prevjiilmg  piaciico,  whrre  the  jiiiiclo.«»  c<\n  he  rfrii«»vfd  witboul  raoiting  material  injur j 
to  the  esiaiH,  and  where,  in  ihemselves,  they  were  of  a  peiftcl  chattel  nature  before  ihey 
werepntup;  al  U-asi  h.ive  in  Mubisiance,  that  chnractei,  ind'^pendentiy  of  their  onion 
with  the  soil;  or  in  other  words^,  where  they  may  be  removed  wiihoat  being  entire/^  demo- 
lished, or  losing  their  pss**ntial  rh.tractpr  or  value.  If  an  erection,  pat  op  in  reiaiion  to 
trade,  can  be  screwed  without  violaiing  any  one  of  these  condition!!,  it  may  \eTy  safely  be 
atlirmed,  that  whatever  be  its  ma^nimde,  or  consirortion,  or  mode  of  annexation,  it  is  a 
fixiuie  which  a  tenant  is  privileged  to  remove.  It  ig  not,  however,  meant  to  be  inferred 
that,  because,  in  any  particular  insiarire,  these  circunistances  do  not  nil  concur,  that  there- 
fore an  article  cannot  be  removed  by  the  tenant.  On  the  contrary,  it  is  not  inconsistent 
with  tiome  of  the  decisi«)ns  to  say,  that  things  may  be  removeable  although  these  requisites 
are  not  completely  fulfilled.  And,  indeed,  when  the  liberality  with  which  the  Conrts  have 
generally  l)«en  disposed  to  construe  the  indulgence  in  favour  of  trade  is  considered,  it  is  not 
irnprobdble  that  they  would  extend  the  privilege  even  to  cases  where  not  one  of  these  con- 
ditions id  found  to  l)e  satii-fied.  The  rule,  therefore,  here^proposed  is  only  offered  as  an  a - 
firmative  one,  that  wherever  the  above-mentioned  circumstances  do  not  concur,  that  there 
on  article  may  confidently  be  pronounced  to  belong  to  the  tenant.  And  althongh  it  may 
be  thought  thai  this  is  a  rule  too  narrow  to  be  of  much  ^^ractical  ntility,  still  no  other  conld 
be  safely  laid  down,  because  upon  looking  into  the  judgment  of  the  courts,  it  is  impossible 
not  to  see,  tha  in  a  disputed  claim  between  landlord  and  tenant,  the  absence  of  any  one  of 
the  requisites  that  have  been  mentioned  n)ight  with  propriety,  bo  urged  against  the  exer- 
cise of  the  tenant's  right;  sen  Amos  and  Fernird,on  Fixtures,  p.  45.  Hence,  where  cer- 
tain parts  of  a  machine  had  been  put  up  by  the  tenant  during  his  term,  and  were  capable 
of  being  removed  without  either  injuring  the  other  part«  of  the  machine,  or  the  building, 
and  had  been  u^ually  valued  between  the  outgoing  and  incoming  tenant,  it  was  held,  that 
those  were  the  goods  and  chattels  of  the  outgoing  terant;  see  2  B.  &  A.  166. 

*  In  the  case  of  Lawton  v.  Lawion.  3  Atk.  13.  it  was  determined,  that  a  fire-engine,  or 
steam-engine,  erected  by  the  tenant,  might  be  removed  by  him;  so  of  vessels  and  pipes  in 
brewhouses;  cyder  mills,  saJt  pans,  see  1  H.  Bl  269;  3  Alk.  16^  vatB,  coppera,  and  tb« 
like.     So  Ume  kilns  seem  removeable;  2  B.  &  C.  608. 
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4,  FiTZHERBERT  V.  Shaw.  T.  T.  1789.  C.  P.  1  H.  BI.  259.  8heda, 

Mr.  Justice  Gould  was  of  opinion,  at  Nisi  Prius,  that  a  tenant  would  clear- P®**«»  ^^^ 
\y  be  entitled  to  take  away  a  wooden  stable  which  stood  upon  blocks  and  rol-"*'* 
Urs,  and  also  a  shed  which  he  had  built  on  brick  work,  and  posts  and  rails  he 
had  put  up. 

6.  Poole's  case.  M.  T.  1702.  K.  B.  1  Salk.  368. 

In  an  action  against  the  sheriff  for  taking  in  execution  the  vats,  coppers^  ta-  y^^ 
b]es,^partitioDS,  pavements,  <^c.  of  a  soap-boiler.  pcni/&c- 

Holt,  C.  J.,  held,  that  during  the  term  the  soap-boiler  might   well   remove 
the  vats  he  set  up  in  relation  to  trade, 

6.  Elwes  v.  Maw.  M.  T.  1802.  K.  B.  3  East.  38. 

Lord  Ellenborough,  C.  J.,  thought  that  buildings  were  removable,  and  laid  Bmldtogs 
it  down  as  a  position  that  a  building  which  is  accessary  to  a  removable  utensil  and  acce9 
is  equally  removable  with  the  thing  lo  which  it  is  incident.  f^'^  **"***' 

(c)   Of  thms;s  set  up  fur  afcficulfnrnl  *pur:poses,  "^  * 

Elwes  v.  Maw,  M.  T.  1802.  K.  B.  3  East,  38.  I  697  1 

This  was  an  action  on  the  case  in  the  nature  of  WHste,  by  a  landlord  "g^'^st  q,|^^^g  j^^ 
his  late^ tenant,  who  Bad  held  under  a  term  for  Iwenty-one  years  a  farm  consist-  aifTerenco 
ing  of  a  messuage,  lands,  outhouses,  barns,  &c,  thereto  belonging,  and  who,  between  on 
as  the  case  reserved  stated,  during  the  term,  and  about  fifteen  years  before  itsnexaiions 
e.tpiralion,  erected  at  his  own  expense  a  beast-holise,  carpenter's  shop,  a  fowj  for  commer 
house,  a  cart-house,  a  pump-house,  and  fold-yar;J,     The  buildings  were  ^^ri"„|t^ral"*^ 
brick  and  mortar,  and  tiled,  and  the  foundations  of  them  were  about  a  foot  and  purpose*; 
a  half  deep  in  the  ground.     The  carpenter's  shop  was  closed  in,  and  the  other  hence  it  i^a 
buildings  were  open  to  the  front,  and  supported  by  brick  pillars.     The   fold- general  rnle 
yard  wall  was  of  brick  and  mortar,  and  its  foundation  was  in  the  ground.   The  ^hat  a  ten 
defendant,  previous  to  the  expiration  of  his  lease,  pulled  down  the  erections,  **"*  .**y  *^ 
dug  up  the  foundations,  and  carried  away  the  mat(^rials,  leaving  the  premises  ,!,•,„- ^^  ^^ 
in  the  same  state  as  when  he  entered  upon  them;  the  case  further  stated  that  freehold, 
these  erections  were  necessary  and  convenient  for  the  occupation  of  the  farm,  for  the  iat 
which  could  not  be  well  managed  without  them;  and  the  question   for  the  opi- terpurpoae 
nion  of  the  Court  was,  whether  the  defendnnt  had  a  right   lo  take  away  these  «^*"<^°"* 
erections.      Upon  full  consideration  of  all  the  cases  on  the  subject  of  this  ^"^1    **^^^P ^^^ 
the  former  arguments,  the  Court  said,  we  are  all  of  opinion  that  the  defendant 
had  not  a  right  to  take  uwnv  these  erections;  the  rjeneral  rule  is  that,  when  a 
lessee  having  annexed  any  thin;»  to   a   frecholrl,   during  his  term»   afterwards 
takes  it  away,  it  is  waste.      Hut  this  rule,  at  a  very   earlv    period,   had  several 
exceptions  attempted  to  he  engrai'tod  iiium  it,  and  whir.h  wtTC  at  last  efFectually 
conceded  to  in  favour  oftr.'ide,  and  ofth  sn  vi»ss«»ls  and  nt'noh  which  are  im- 
mediately subservient  lo  the  purposes  of  trade.      In  the  Year  Book,  V2  Ed.  3. 
6.  the  right  of  a  tenant  to  remove  a  (urnace  erected  by  hi-n,  during:  his  term,  is 
doubted  and  adjourned.      In  the  Year  Book,  of  the  20  11,  7.  J.S.  a.  &b.  which 
was  the  case  of  trespass  against   executors  for  removing  a  furnace  fixed  with 
mortar  by  their  testator,  and  annexed  to  the  freehold,  and  which  was  holden  to 
be  wrongfully  done,  it  is  laid  down  "  that  if  a  lessee  for  years  make  a  furnace 
for  his  advantage,  or  a  dyer  make  his  vats  or  vessels  to  supply  his  occupation 
during  his  term,  he  may  remove  them,  but  if  he  suffer  them  to  be  fixed  to  the 
earth  after  the  term,  then  they  belong  to  the  lessor;  and  so  of  a  baker.     And 
it  is  not  waste  to  remove  such  things  within  the  term  by  some,   and  this  shall 
be  against  the  opinions  aforesaid."     But  the  rule  in  this  extent  in  favour  of  te- 
nants is  doubted  afterwards  in  -21  H.  7.  -27.  narrowed  then  by  allowing  that 
the  lessee   for  yfears  could  only  remove  within  the  term  things  fixed  to  the 
ground,  and  not  to  the  walls  of  the  principal  building.     However  in  process  of 
time,  the  rule  in  favour  of  the  right  of  the  tenant  to  remove  utensils  set  up  in 
relation  to  trade  became  finally  established,   and   accordingly   we  find   Lord 
Holt,  in  Poole's  case,  I  Salk.  36'5.  laying  down  (in  the  instance  of  a  soap-boiler 
whose  coppers,  vats,  «^c.  fixed  had  been  taken  in  execution,  and  on  wh\ch  ac- 
count the  first  lessee  brought  an  action  against  the  sheriff)  that  during  the 
term  the  soap-boiler  might  well  remove  the  vats  he  set  op  in  relation  to  trade, 
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I  6.96  I  and  that  he  might  do  it  by  the  common  law,  and  not  by  virtue  of  any  special 
custom  in  favour  of  trade,  anrl  to  onrourajie  inrlustry,  but  that  after  the  term 
thf^y  herami*  a  ixift  in  la'.v  to  hrn  in  rl*  crsion,  and  worn  n  -t  rem'wable.  He 
addrt  that  tliere  war?  a  di  orcuf^  ho'^vro  i  w'lat  the  s  ap  l»nilor  did  to  carry  oo 
his  trade,  and  what  he  (li<l  t>  c  m  Irte  !i!s  iKui-jf',  as  Iipu'-Hjs  and  <h  mney-pieccB 
which  he  hvld  nui  removaide.  T\\v  irKi'd  jf-tue  in  favour  of  the  tenant  for  years 
during  the  term  has  siiue  bvvt\  carried  still  further,  and  he  has  been  allovired 
tocairy  away  mailers  of  ornairuinl,  as  ornamental  marble  chimney-pieces, 
pier  glasses,  hanjjinj;!*,  wainscot  fixed  only  by  S'-rews,  and  the  like:  see  Beck 
V.  Relmw,  1  P.  Wins.  0  I;  t.r  p'tih'  Quincey',  I  Alk.  471.  and  Lawton  v.  Law- 
ton^  .'3  id.  \:^.  But  no  adju(l;;ed  case  has  yet  gone  the  length  of  establishing 
that  buildings  su'.)scTvient  t  »  purposes  of  agriculture,  as  distinguished  from 
those  ol  trade,  have  been  rem  tva'ole  by  an  executor  of  tenant  for  life,  nor  by 
the  tenant  .himself  who  huilt  them  durir»g  his  term  As  to  the  case  of  Penton 
V.  Rubarl,  '2  East,  83.  it  was  the  case  of  a  varnish-house,  with  a  brick  founda- 
tion let  i'.ito  the  ground,  of  which  the  wood-work  had  been  .-emoved  from  an- 
other place  where  (he  defendant  had  carried  on  his  trade  with  it.  It  Was  a 
building  for  the  purpose  of  trade,  and  the  tenant  was  entitled  to  the  same  in- 
'  dulgenee  in  that  case,  which  in  the  cases  already  considered  had  been  allowed 
to  other  buildings  for  the  purposes  (»f  trade,  as  furnaces,  vais,  coppers,  engines,- 
and  the  like.  And  though  Lord  Kenyon,  after  putting  the  case  on  the  ground 
of  the  leaning,  which  obtain^  in  modern  times  in  favour  of  the  interests  of  trade, 
upon  which  ground  it  might  be  properly  supported,  goes  further,  and  extends 
the  indulgence  of  the  law  to  the  erection  of  green  and  hot  houses  by  nursery 
men,  and  indeed  by  implication  to  buildings  by  all  other  tenants  of  Jands. — 
There  certainW  exists  no  decided  case;  and  1  believe  no  recognized  opinion 
or  practice  on  either  side  of  Westminster-hall,  to  warrant  the  present  extension. 
The  Nisi  Piius  case  of  Dean  v.  Allaly  (see  '2  Esp.  2.  and  Woodfall's  L.  &.  T. 
207.)  is  a  case  of  the  erection  and  rem')val  by  the  t<  nant  of  two  sheds  called 
Dutch-barns,  which  were,  I  will  assume,  unquestionably  fixtures.  Lord  Ke- 
nyon says,  the  law  will  make  the  m  )sl  favourable  construct i(m  for  the  tenant, 
where  he  has  made  necessary  and  useful  erections  for  the  benefit  of  his  trade 
or  manufacture,  and  which  enable  him  to  carry  it  on  with  more  advantage.  It 
has  been  so  held  in  the  case  of  the  cider-mills,  and  other  csises,  and  I  shaU 
not  narrow  the  law,  but  hold  erections  of  this  sort  made  for  the  benefit  of  trade 
or  constructed  as  the  present,  to  be  removable  at  the  end  of  the  term.  Lord 
Kenyon  here  unirorudy  mentions  the  benefit  of  trade,  as  if  it  were  a  building 
subservient  to  some  purposes  of  trade,  and  never  mentions  agriculture,  for  the 
purposes  of  which  it  was  erected.  lie  certainly  seems,  however,  to  hare 
thought,  that  buildings  erected  by  tenants  fjr  the  purposes  of  farming,  were,  or 
rather  ousjht  to  be,  governed  by  the  same  rules  which  had  been  so  long  judw 
cially  holden  to  apply  in  the  case  of  buildings  tor  the  purposes  of- trad^.  But 
the  case  of  buildings  for  trade  has  been  alwavs  put  and  recognized  as  a  known 
allowed  exception  from  the  general  rule,  which  obtains  as  to  other  buildings, 
and  the  circumstance  of  its  being  so  treated  and  considered  esta!)Ii3hes  the  ex- 
istence of  the  general  rule,  to  which  it  is  considered  as  an  exception.  To  hold 
otherwise,  and  to  extend  the  rule  in  favour  of  tenants  in  the  latitude  contended 
for  by  the  defendant,  would  be,  as  appears  to  me,  to  introduce  a  dnngerou* 
innovation  into  the  relative  slate  of  righ  s  and  interests  holden  to  subsist  be- 
tween landlords  and  tenants. 
{(i)   Of  things  84  w/>,  purlin  for  ap^ricullural  and  parilif  commercial  purposes,* 

\e)  sfis  to  wlivn  a  Icnnnt  must  remove  fixtures . 

*  Tills  di-^liric  ion  ii  n  b  jei  u:)Iic!  I.  T.io  dnf:i<iiiH  alln  Ih  I  to  aro  iho^u  of  Lord  Hard- 
wicku,  r*«sppctinir  ilu*  fire  on'^iruj^  in  «'<»:iiorlcw.  :\  AlU.  l\ ;  An»t>,  1  V^  ;  nnd  the  case  before 
Cotnyn.  C.  !>.,  ri,-|»»»U'in'r  lli"  cydor  mils  ;  :{  Atk.  M.  In  rfio  workinjr  of  ni  colliery  the  cn- 
jovin.'nt  r)f  tli«  profi's  of  I  ml  U  in  i:inl)y  C'»nr«rn«.l ;  ni*vorili«lt;s'<,  Lnril  II  irdwicke  con* 
hide.e.I,  i!i  \\  xUo  tr  .jtm^  m  I  ve'i  Un-r  tin*  co  i!-«  ho  Cir  p  irioik  of  tlia  n  iture  «»f  a  trade,  tbaC 
the  enijiriu.s  ojnplnyc.l  m  iIk*  o.iIHo.M'S  n>i2'rt  bu  duo  no  1  lr.i:lin;»  «n«clion<.  The  cise  of  the' 
cyder  mills  appears  to  rosi  on  ilie  biune  principle  ;  for  it  wa^i  eaid,  that  although  the  miU 
WQH  put  np  in  part  for  the  enjoyment  of  the  real  estate,  yet,  as  the  making  of  cyder  wa»» 
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I.  Rex  v.  Pullex.  E.  T.  1690.  K.  B.  1  Salk.  368,  [  699  ] 

Holt,  C4  J.,  during  <he  term  the  tenant  may  well  remove  those  fixtures "^^^  t'^^Bt 
which  he  is  entitled  to;  but  after  the  term,  they  become  a  gift  in  law  in  revcr-™**'*  '• 
sion,  and  are  not  removeable;  in  fact  the  tenant  would  be  deemed  a  trespasser.  fi|j*|oJ|eg" 
2.  Penton  v.  Hobart.  M.  T.  1801.  K.  B.  2  East,  88.  within  tb« 

Trespass  for  breaking  and  entering  a  certain  yard  and  divers  buildings,  ^c.  term;* 
of  the  plaintiff,  and  breaking  down  and  pulling  to  pieces  the  said  building,  and    [  700  1 
the  materials  of  a  certain  fence  belonging  tt)  the  said  yard,  and  for  taking  a-  That  ii«  it 
"Way  certain  timbers,  bricks,  4rc.  and  disposing  of  the  same,  fyc.     As  to  the  "l.7"V 
breaking  and  entering  the  yard,  the  defendant  suffered  judgipent  by  default,  ^Jj'na^ 
and  pleaded  the  general  issue  as  to  the  rest  of  the  trespass     At  the  trial  be-^o  keep  pot 
fore  Lord  Kenyon,  C.  J.  it  appeared,  that  the  plaintiff  had  let  the  premises  tosetsioD*  el 
one  Gray,  as  tenant  for  a  term,  and  the  defendant  was  in  possession  as  an  un-thoagh  hie 
dertennnt  to  one  Cotterell  (to  whom  Gray's  executors  had  let  them,)  by  whose  ^^E^}  '"J**" 
permission  he  had  erected  a  building  thereon,  for  the  purpose  of  making  ^*^r- J^^^l^^j^ 
nish;  this  building  had  a  brick  foundation  let  into  the  ground,  with  a  chimney  Qiiiuite4.t 
belonging  to  it,  upon  which  a  superstructure  of  wood  brought  from  another 
place  where  the  defendant  had  carried  on  his  business  was  raised,  in  which  the 
defendant  carried  on  his  trade.     The  original  term  expired  at  Michaelmas 

species  of  trade,  the  mill  might  be  considered  to  fall  within  the  general  exception  in  favour 
of  trade  fixtures.  These  decisions,  therefore,  in  conjunction  with  the  case  of  Lawton  v. 
Sahnon,  1  H.  Blac.  260.  n.  in  which  the  same  principle  seems  to  have  been  recognized  bet- 
ween landlord  and  tenant,  point  out  a  class  of  trade  fixtures  of  a  peculiar  description.  They 
are  what  Lord  Hardwicke  calls  mixed  cases,  between  enjoying  the  profits  of  land  %nd 
carrying  on  a  species  of  trade,  3  Atk.  16 :  and  in  this  respect  they  are  distinguishable  from 
those  fixtures  tnat  are  non -subservient  to  trades  which  have  no  relation  to  the  profits  of  the 
demised  land.  It  appears  that  gardeners  and  nurserymen  are  entitled  to  sell  and  remove 
trees,  shrubs,  and  the  other  produce  of  their  grounds,  planted  by  them  with  an  express  view 
to  sale;  2  East,  91  ;  7  Taunt.  191  ;  and  see  Heath,  J.'s  remarks,  in  4  Taunt.  316.  It 
was  held,  however,  at  Nisi  Prius,  under  Lord  Ellenborough's  direction,  that  a  tenant  of 
garden  ground  could  not  plough  up  strawberry  beds,  in  full  bearing,  at  the  conclusion  of  his 
term,  although  he  had  purchased  them  of  a  preceding  tenant,  and  although  it  was  proved  to 
be  the  general  practice  to  appraise  and  pay  for  these  plants  as  between  outgoing  and  incom- 
ing tenants ;  1  Campb.  227.  In  this  case,  however,  it  was  considered,  that  the  ploughing 
up  of  the  plants  was  an  injury  maliciously  done  to  the  reversion,  because  the  plants  were 
not  removed  by  the  tenant  for  sate  in  his  ordinary  occupation,  but  were  destroyed  without' 
any  reasonable  object.  If  a  mere  private  individual,  or  a  person  who  occupies  land  as  a 
farmer,  and  does  not  profess  to  be  a  nurseryman  or  gardener,  raises  young  fruit-trees  on  the 
demised  land,  for  the  purpose  of  planting  in  his  gardens  or  orchards,  he  is  not,  it  seemsi 
entitled  to  sell  or  remove  them  at  the  end  of  his  term  ;  per  Heath,  J.,  4  Taunt.  816;  and 
see  Com.  Dig.  tit.  Waste,  D.  8.  With  respect  to  the  right  of  nurserymen  and  gardeners 
to  remove  hot-houses,  green -houses,  and  other  similar  erections,  put  up  at  their  own  ex- 
pence,  it  was  expressly  said  by  Lord  Kenyon,  in  the  case  of  Penton  v.  Kobart,  2  East,  91. 
that  they  might  take  away  such  things  at  the  end  of  their  term.  But  Lord  Kenyon's  opinion 
upon  this  subject  was  subsequently  disapproved  of  by  Lord  Ellenborough,  8  East,  56 ;  also, 
the  remarks  of  Dallas,  C.  J.,  2  B.  &  B.  58  :  also,  in  4  B.  Moore,  440.,  and  Lawrence,  J.; 
observations  in  9  East,  45.  n.  And  there  is  no  reported  case  in  which  the  question  bis 
been  expressly  decided. 

*  From  the  earliest  recognition  of  the  tenant's  right,  it  was  always  considered  that  he 
was  bound  to  use  his  privilege  in  removing  fixtures  during  the  continuance  of  his  term  ;  for, 
if  he  neglected  to  avail  himself  of  his  right  within  this  period,  the  law  presumed  that  he  vo- 
luntarily relinquished  his  claim  in  favour  of  his  landlord.  Thus,  in  the  Year  Book,  20 
Hen.  13.  the  Court,  speaking  of  the  furnaces  set  up  by  a  lessee  for  years,  says,  'Muring  bii 
term  he  may  remove  them,  but  if  he  permit  them  to  remain  fixed  to  the  soil  afler  the  end  of 
bis  term,  then  they  belong  to  the  lessor."  And  the  dictum  of  Kingsmill,  J.,  in  21  H.  7.  26* 
is  to  the  same  effect. 

t  But  it  will  be  found  that,  in  the  authorities  subsequent  to  the  case  of  Penton  ▼.  Ro- 
bert, the  rule  as  to  the  time  of  removal  is  laid  down  exactly  as  it  was  in  the  previous  de- 
cisions. Thus,  in  Lee  V.  Risdon,  7  Taunt.  191..  Gibbs,  C,  J.,  in  explaining  the  nature  of 
the  tenant's  interest  in  fixtures,  describes  it  as  existing  only  during  the  continuance  of  bis 
estate  ;  for,  he  says,  although  it  is  in  his  power  to  reduce  them  to  the  state  of  goods  and 
chattels  again  by  severing  them  during  the  term,  yet,  until  they  are  severed,  they  are  parts 
of  the  freehold  :  and,  unless  the  lessee  uses,  during  the  term,  his  continuing  privilege  to 
sever  them,  he  cannot  afterwards  do  it.  And  this  observation  of  the  learned  Judge  is  cited 
and  approved  of  by  Abbott,  C.  J.  in  the  recent  case  of  Colegfave  v.  Dias  Santos,  1  B.  d&  C. 
79  ;  see  also  by  Lord  Ellenborough  in  3  East,  50  ;  2  B.  &  A.  167 ;  and  Bnckland  v.  But- 
terfield,  2  B.  &  B.  54  ;  S.  C.  4  B.  Moore,  440. 
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1800,  in  cODseqa^nce  ef  a  notice  from  the  plaintiff*  to  the  executors  of  Gnj 
(and  it  was  allowed  that  plaintiff  had  recovered  judgment  in  ejectment  against 
the  defendant  for  these  very  premises,  though  that  fact  was  not  proved  at  the 
trial);  hut  the  defendant  remained  in  possession  for  some  time  afterwards,  and 
was  in  fact,  in  possession  at  the  time  when  he  pulled  down  the  wooden  super- 
structure, and  carried  away  the  materials,  which  was  the  subject  of  the  action, 
md  the  plaintiff  had  a  verdict.     On  motion  to  set  it  aside. 

Kenyon,  C.  J.,  observed,  the  old  cases  upon  this  subject  learned  to  coosid* 
er  as  realty  whatever  was  annexed  to  the  freehold  by  occupiers;  but  in  mod- 
em times,  the  leaning  has  always  been  the  other  way  in  favour  of  the  tenant  in 
support  of  the  interests  of  trade,  which  has  become  the  pillar  tif  the  state. 
What  tenant  will  lay  out  his  money  in  costly  improvements  of  the  land,  if  he 
must  leave  every  thing  behind  him  which  can  be  said  to  be  annexed  to  it. 
Here  the  defendant  did  no  more  than  he  had  a  right  to  do;  he  was  in  fact,  stilt 
in  possession  of  the  premises  at  the  time  the  things  were  taken  away,  and 
therefore  there  is  no  pretence  to  say  that  he  had  obandoned  his  right  to  them, 
r  701  I  (/)  As  to  the  tcnanl^s  nghi  as  affected  5i/  the  terms  of  the  tenancy, 

AtaMBt's  FiTZHERBERT  V.  Shaw.  T.  f,  1787.  C.  P.  1  B.  ^  C.  '258. 

s%k<t«>ro  The  defendant  had  held  certain  premises  from  year  to  year,  since  1765. 
move  fix  In  1787,  they  were  purchased  by  the  plaintiff,  who  having  given  the  defendant 
m'^  "2'  '^^^^^^  to  q^*^  afterwards  brought  an  ejectment  ngainst  him  to  obtain  posses* 
MMf  bo  *^^°'  ^^  March,  1788,  while  the  action  was  pending,  the  parties  entered  into 
•oBtrolled  *P  agreement  that  judgment  should  be  signed  for  the  plaintiff,  but  with  a  stay 
•raboB4o»- of  execution  till  the  Michaelmas  following,  and  it  was  agreed  that  the  defend- 
otf  by  iko'  ant  should  remain  in  possession  in  the  mean  tinie.  In  this  agreement,  no  men- 
2|J**  •*  tibn  was  made  of  any  buildings  or  fixtures.  Between  the  time  of  entering  in* 
Boat aobu-^^  the  agreement  and  the  ensuing  Michaelmas,  the  defendant  removed  several 
oatofod  things^  from  the  premises*  The  Court  held,  that  without  entering  into  the  ge- 
.  neriil' question  as  to  the  right  to  remove  the  articles  as  fixtures,  the  defendant 
was- precluded  from  taking  them  away  by  the  fair  interpretation  of  the  agree- 
ment, from  which  it  must  be  implied  that  he  was  to  do  no  act  in  the  mean  tims 
to  alter  the  premises. 
(D)  Tenants  por  upe  and  in    tail,  and   the  remainder-man  and  re-- 

VJRSIONEK.I 

III.  RELATIVE  TO  THE  TRANSFER. 

(A)    Bv  Bankruptcy.J 

^  Where  no  absurdity  or  general  inconvemenc^  would  result  from  the  transaction,  roodiB 
ot  conveniio  vinount  legem  ;  o  tenant,  therefore,  in  consequence  of  the  conditions  ondor 
which  be  holds  may  bo  pjacod  in  u  totally  difli^rcnt  situation  from  that  in  which  be  has  bil- 
hofto  been  regarded,  2  Bulst.  113 ;  hence,  a  covenant  by  a  lessee  to  yield  up  at  the  end  oT 
fhe-'term  all  ereetions  and  buildings  then  erected,  or  therenfier  to  be  erected,  includ«o 
bvUdki^  svbsequently  erected  for  the  purposes  of  trade,  if  they  be  let  into  the  soil,  but  not 
if  they  rest  on  blocks  or  pattens.  Consequently,  buildings  erected  for  the  purposes  of  trado, 
iocb  as  Dutch  sheds,  may  bo  removed. 

t  With  regard  to  these  persons,  it  is  insisted  on  the  one  hand,  that  when  personal  chattek 
are  annexed  to  the  freehold  by  the  tenant  for  life,  or  in  tail,  tlieybecome  part  of  the  inheritance^ 
and  of  consequence  pass  to  the  succeeding  owner  of  the  land,  whilst  on  the  other  side  it  is 
contended  that  such  annexations  continue  in  the  nature  of  chattels,  and  are  to  be  deemed  a 
part  of  the  personal  estate  of  the  deceased  tenant,  or,  to  speak  more  correetly,  tbat  the  eio- 
ctttors  are  entitled  to  sever  them  from  the  freehold,  aQ<i  to  reduce  them  to  a  state  of  penoa- 
alt^  in  increase  of  assets.  Indeed  there  are  only  two  cases  to  be  found  in  the  reports  id 
which  the  rights  of  the  personal  representatives  of  tenant  for  life,  or  in  tail,  have  been  io 
controversy.  The  first  is  the  case  of  Santon  v.  Lawton,  before  Lord  Cliancellor  Hard- 
wioke  ;  3.  Atk.  18.  It  was  determined  in  this  case,  that  a  fire  engine,  or  steam  engiao 
erected  in  a  colliery  by  a  tenant  for  life  should  be  considered  personalty,  and  go  as  assets  to 
bis  executors,  and  that  the  remainder-man  should  not  take  it  as  part  of  the  real  estate.  The 
second  is,  that  a  cyder  mill  let  into  the  ground  mny  bo  deemed  part  of  the  personal  cstato  of 
a  tenant  for  life,  or  in  tail  ;  1  H.  Bl.  259.  Thf%  right  of  the  psrsonul  representative  of 
tenant  for  life,  or  in  tail,  to  take  away  m.ittors  of  ornament  or  convenience,  is  to  be  inler- 
fed  from  the  circumstance  that  fixtures  of  this  description  have  been  allowed  to  form  part  of 
ibo  personal  estate  of  a  deceased  tenant  in  fee. 

♦  In  a  case  arisins  out  of  the  21  Jac.  1.  c.  19.,  it  was  held,  that  certain  stills  fixed  to  tbo 
iroehold,  which  had  been  leased,  together  with  a  dihil-house,  to  a  baofcropt  would  oot 


FIXTURES— By  Salt  -  «! 

(B)  Bt  Devise  *  1  7(»  J 

(C)    By  Mortgage.! 

(D)  Br  SALE  OR  CONVEYANCE  OF  THE  REALTY. J* 
to  his  assignees  under  the  description  of  goods  and  chattels  ;  Home  Baker,  9  East,  il6, 
but  see  2  Benj.  514;  1  Atk.  165;  1  Buck.  153.  And  the  Court  drew  a  distinction  between 
these  articles  and  certain  other  utensils  which  were  not  fixed,  but  merely  stood  upon  frames 
or  horses,  and  which  they  held  would  pass  to  ihe  nssignoes  under  the  words  of  the  statute  ; 
3  D.  &.  C.  368.  And  as  to  trading  articles  not  fixed  passing  to  the  assignees,  1  B.  &  P. 
88 ;  1  Buck.  365 ;  from  the  principle  of  this  decision,  it  may  perhaps  be  inferred  thai 
when  a  tenant  for  years  becomes  a  bankrupt,  the  articles  and  utensils  which  he  has  hsnseir 
attached  to  the  demised  premises,  hud  which  are  removable  by  him  at  the  end  df  his  term, 
will  not  pass  absolutely  to  the  assignees,  \Wi3  his  other  goods  and  chattels,  or  those  in  his 
possession  or  dijsposition.  There  is  no  doubt,  however,  that  the  assignees  may  lay  claim  to 
them,  on  the  ground  of  their  succeeding  to  the  bunkrupt's  interest  in  the  term,  though  if 
they  renounce  the  bankrupt's  lease,  it  is  conceived  they  will  have  no  right  to  take  tlie  fix- 
tures. Perhaps,  indeed,  a  severance  of  the  fixtures  would  of  itself  be  deemed  an  accept- 
tance  of  the  demise,  and  subject  the  assignees  to  the  covenants  contained  in  the  tenant's 
lease.  Independently  of -tiie construction  put  upon  the  words  ''goods  and'  chattels*'  in  the 
■tat  21.  Jac.  ].  as  laid  down  in  the  foregoing  case,  it  seems  that  property  afiSxed  to  the.free- 
hold  is  not  within  the  intent  of  the  statute.  In  the  recent  case  of  Storer  v.  Hunter,  3  B« 
and  C.  86d;  in  the  K.  B.  it  was  held,  thnt  ilie  possession  by  a  tenant  of  certain iixed  ma- 
chinery which  he  had  taken  on  lease,  together  with  some  collieries,  and  of  new  maditnery 
which  he  had  erected  to  replace  some  of  the  old,  was  not  lo  be  considered  a  reputed  own* 
ership  within  the  meaning  of  the  statutes  of  bankruptcy  either  during  the  term  or  after  he 
had  forfeited  it,  between  a  judgment  in  ejecimrnt  by  his  landlord  and  the  execution  of  the 
writ  of  habere  facias  posKctisioncni.  In  ihis  case,  however,  the  Court  principally  relied  on 
an  usage  which  was  proved  of  demising  the  macliinory  with  the  collieries,  the  landlord  re- 
taing  the  right  to  it  on  the  termination  of  tho  tenant's  lease,  for  it  was  said  that  this  asaga 
rebutted  the  presumption  of  a  reputed  ownership,  arising  from  the  possession  of  the  articles. 
But  it  is  apprehended  that  the  claim  of  the  assignees,  as  far  at  least  as  respects  the  fixed  jma* 
chmery  demi«>ed  to  the  tenant,  could  not  have  been  supported  in  any  point  of  •view.  i(Tba 
question  wps  raised  in  ihiscase,  olso  in  Horn  v.  Baker,  ^  East,  21.5.  and  Sinclair  v.  Stevens- 
on ;  2  Bmg.  514.  but  it  seems  that  trover  was  not  tho  proper  form  of  action  for  recovering 
the  fixed  utensils.)  For,  according  to  the  principle  above  referred  to,  it  would  appear  that 
the  possession  of  fixed  articles  would  not  create  a  reputed  ownership,  even  if  there  nad  bean 
DO  usage  in  the  case,  and  from  the  decision  of  Horn  v.  Baker,  it  would  seem  to  follow  thaty 
notwithstanding  the  bankrupt  retained  the  visible  ownerHhip  of  the  machinery,  it  wotnl^HQi 
have  passed  to  the  assignees  under  the  words  of  the  statute. 

*  It  may  be  observed  that  where  a  testator  has  a  desirable  interest  in  aliouse,  &«.,  Irs 
nay  devise  the  incidents  of  thehou!«e  and  things  that  are  annexed  to  ibelMusa,  either  ta- 
gettier  with,  or  in  separation  frDm,  the  heuse.  On  tho  o:lier  hand,  if  the  estate  itself  is  not 
devisable,  tiie  things  that  are  annexed  to  it  are  not  in  general  devisable,  and  therefore  a 
tenant  for  life  or  in  tail  cannot  devise  the  doors,  windows,  or  wainscot  of  a  house,  nor  per- 
sonal chattels  that  are  affixed  to  a  house,  and  which  form  part  of  it,,  but  sueh  a  devise  ii 
Toid  ;  8bep  Toucbst.  ^4'i.  22.  But  even  in  this  r.nse  the  testator  may  devise  away  saeh 
fixtures  as  are  severable  from  tlie  freehold,  and  which  would  go  to  his  personal  representa 
tive  because  they  are  not  incident  to  the  inheritanco. 

t  With  respect  to  '.he  transfer  of  fiKturcs  by  way  of  mortgage,  there  does  not  appear  to 
he  any  reason  why  fixtures  should  not  be  mcluded  under  general  terms  in  mortgage  convey- 
ances as  well  as  in  conveyance's  of  any  other  description.  As  to  the  supposed  distinction 
hetween  mortgage  and  other  coaveyanees,  see  Dougl.  438 ;  7  T.  R.  306  ;  1  B.  it  B.  238. 

X  Of  course,  fixtures  rcmovea^le  may  bo  sold  like  other  property.  But  it  oftea  becomes 
a  question  whether  ttiey  have  been  transferred  by  the  conveyance  or  demise  of  the  property 
to  which  tlujy  are  attached.  It  has  been  laid  down  in  very  early  times,  that  when  personal 
chattels  are  annexed  to  the  freehold,  they  are  made  incident  to  the  freehold,  end  wul  be  in- 
cluded in  a  conveyance  of  the  land  in  general  t'erms.  This  doctrine  has  been  recognised^by 
the  courts  in  several  modern  determinations.  In  the  case  of  Ryall  v.  Kolle,  1  Atk.  175; 
Parker,  C.  B.,  said,  that  by  a  mortgage  of  the  freehold,  fixed  utensils  would  pass  to  the  mort- 
gagee. Also  in  Steward  v.  Lambe,  1  6.  &  B.  507;  a  recent  case,  a  windmill,  which  wu 
described  as  a  wooden  edifice  built  on  brick  work,  and  anchored  into  the  ground  by  spars 
and  land  ties,  being  one  foot  under  the  surface  of  the  earth,  but  removeable  at  pleasure,  was 
found  by  tho  jury  not  to  be  a  fixture;  neverthel«*8s,  its  connexion  with  the  land  was  of  sach 
a  nature,  that  it  seems  to  have  been  coasidered  that,  by  a  conveyance  of  the  land,  the  pur- 
chaser would  have  been  entitled  to  the  milt,  without  any  mention  of  it  in  the  deed.  Aad  it 
iqppears  tliat  tlie  principle  under  consideration  applies  equally  to  cases  where  personal  chat- 
tels have  been  ainxed  to  the  freehold,  and  there  u  a  subsisting  right  to  remove  them  auder 
the  law  of  fixtures.  Thus,  in  the  ease  of  Thre^ider  v.  the  East  London  Water  Works  Com- 
pany, 2  B.  ^C.  609;  tho  court  seems  to  have  been  of  opinion,  that  if  a  tenant  takes  premi- 
ses under  a  renewed  lease,  containing  the  terms  land,  buildings,  erections,  &c.,  such  gener- 
al words  will  comprise  fixtures  which  have  been  put  up  pending  a  former  lease,  and  that  con- 
aequently,  the  tenant  will  be  precluded  firom  setting  up  any  claim  to  remove  tlie  fixtures,  what- 
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[  103  ]  t  IV.    RELATIVE  TO  THE  REMEDIES  CONNECTED  WITH. 

(A)  Civil. 
(a)  By  action  of  assumpsit. 
1.  NuTT  V.  Butler,  M.  T.  1804.  K.  B.  5  Esp.    176.  S.  P.  Leb  v.Risden: 
M.  T.  1816.  C.  P.  7  Taunt.  188;  S   C.  2Marsh.  495. 
An  outgoing  tenant  had  led  on  the  premises  certain  fixtures,  consisting  of 
[  ''^^  1  grates  and  other  fixed  articles  which  the  defendant,  the  incoming  tenant,  had 
The  price    agreed  to  take  and  pay  for.     The  plaintiff  declared  in  assumpsit,  for  "  goods 
of  fiiiurei    g^id  and  delivered,"  and, 

ncovered  ^^^  Ellenborough  held,  that  the  price  of  the  articles  could  not  be  recov- 
vnder  a  ©red  under  this  count,  inasmuch  as  they  did  not  come  within  the  description  of 
•oont  for  goods  sold  and  delivered  being  fixed  to  the  freehold,  and  not  a  separate  and 
goods  fold*  undivided  chattel . 

2.  Salmon  v.  Watson.  M.  T.  1819.  C,  P.  4  Moore,  73. 
The  defendant  agreed  verbally  with  the  plaintiff  to  take  a  house,  and  pur- 
chase the  fixtures  at  a  valuation  to  be  made  by  two  brokers.     An  inventory  of 
Bat  the  ap  \\^^  furniture  and  fixtures  wqs  accordingly  made,  described  generally   as  "  an 
miied  va   juventQry  of  the  fixtures,  &c."  with  the  gross  amount  placed  at  the  foot  there- 
tares  may    ^^'  ^°  ^^  action  for  goods  sold  and  delivered,  with  a  count  on  an  account  stat- 
bo  roeover  ^d,  it  was  contended  for  the  defendant,  that  the  plaintiff  was  not  entitled  to 
od  under     recover  on  the  authority  of  the  case  of  Lee  v.  Risdon,  2  Marsh,   495.    where 
SB  aeeoQot  it  was  decided  that  an  action  for  goods  sold  and  delivered  would  not  lie  for  fix- 
iUted.        tures,  and  consequently  that  the   plaintiff  could  not  resort  to  the  counts  for 
goods     sold,   and  that  he  must  be  bound  by  the  inventory  in   which  the 
brokers  had  made  their  valuation  for  fixtures,  and  that  consequent!/  the  con- 
tract was  entire,  and  that  he  could  not  go   for  less  than  the  \%4iole  amount  of 
the  valuation;  and,  as  the  greater  part  of  that  sum  was   for  fixtures,  he  could 
not  recover  for  the  furniture  which  formed  the  other  part  of  the  inventory. 
The  plaintiff  urtred  that  he  had  a  right  to  recover  for  all  the   articles  of  furni- 
ture which  it  was  proved  the  defendant  had  taken  possession  of,  and  which 
could  not  come  under  the  denomination  of  fixtures:  that,  although  the  brokers 

ever  may  have  been  his  right  nntocedently  to  the  new  Ic.-ise.     The  moat  important  questioo 
that  occurs  upon  the  subject  is,  whether  o/^reements  which  relate  to  the  transfer  of  fixtures 
con  bo  considered  to  fall  within  the  provisions  of  the  statutes  of  fVauds,  although  this  cmeB" 
tion  must  be  supposed  frequently  to  arise  as  well  upon  original  demises  between  landlords 
and  tenants  as  upon  assignments  between  outgoing  and  incoming  tenants,  and  upon  sales  un«> 
der  exeeutions,  yet  there  does  not  appear  to  be  any  instance  in  which  it  has  been  hitherto 
the  subject  of  legal  discussion.     Where,  indeed,  the  centract  relates  to  a  transfer  of  fixtures 
together  with  the  land,  it  clearly  falls  within  the  fourth  section  of  the  statute ;  and  it  is  ap- 
prehended, in  such  a  case,  any  agreement  for  the  sale,  valuation,  &c.  of  the  fixrureji,  al- 
though it  may  be  of  a  chattel  interest  only,  must  bo  in  writing,  and  executed  according  to  tbo 
formalities  reauired  by  the  statute;  but  the  question  sseoms  to  be  much  more  doubtfu\,  wboQ 
things  annexed  to  the  freehold  are  sold  in  contemplation  of  an  immediate  severance,  and  the 
oontriict  takes  place  between  the  parlies  who  do  not  trunsfer  any  interest  whatever  in  the 
land,  as  between  an  outgoing  tenant  at  the  expiration  of  his  term,  end  the  incoming  teoaBl 
under  a  new  demise;  for,  in  this  oa»o,  the  subjeot  of  the  contract  is,  in  the  viwv  of  the  par- 
ties, a  hare  c^ialtel;  and,  as  was  observed  by  Lord  Ellenborough,  in  Parker  v.  Slaniland,  11 
East,  ^62;  it  does  not  follow  because  nrticles  are  not,   at  the  time  of  the  contract,  in  the 
shape  of  personal  chattels,  as  not  being  severed  from  the  land,  so  that  larceny  might  be  com* 
mitted  of  them,  that  therefore  ihc  contrarl  for  the  purchase  of  them  past  an  interest  in  land 
within  the  fourth  section  of  the  statute  of  fraudn;  it  deserves  also  to  be  noticed,  that  in  a  very 
recent  case,  May  field  v.  Wadsley,  3  B.  &  C.  360;  It  seems  to  have  been  considered  by  the 
Court  that  a  parol  contract  for  the  sale  of  growing  crops  mi/>ht  be  good,  at  least  where  ta 
between  outgoing  and  incoming  tenant   there  was  no  sale  of  any  interest  in  the  land  ilselt. 
But  if  fixtures,  while  ihcy  suhsisl  in  a  state  of  annexation,  are  to  be  considered  an  interest 
io  land,  and  within  the  provisions  of  the  statute  of  fr.iuds;  it  is  conceived,  from  analogy  to 
the  sale  of  trees,  &c.  tnata  contract  which  could  not  be  enforced  for  want  of  the  requisites 
of  the  statute,  might  give  a  right  of  action  wherein  it  has  been  executed  by  an  apprais^cment 
•      having  been  made  of  the  fixtures;  see  1  B.  &  P.  397;  2  B.  &  B.  99;  4  B.  Moore,   73.     As 
to  stamps  on  instruments  relating  to  fixtures,  see  ante  tit.  Appraisement. 

•  There  ought  to  be  a  special  count;  if  there  is  an  express  agreement  between  the  parties^ 
and  set  out  in  iho  declaration,  it  must  be  stated  wi  h  accuracy,  12  East,  1;  but  the  plaintiff 
in  this  action-may  recover  under  the  general  indebitatus  count  when  only  personal  property 
is  sold,  but  not  so  if  the  valuation  included  labour,  sowing,  &c.,  in  which  cose  the  doclara- 
tiOQ  must  be  special. 
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had  included  certain  articles  of  furniture  as  fixtures  in  the  inventory^  that  it 
could  not  render  them  so,  but  that  the  different  description  of  furniture  or  fix- 
tures were  to  be  taken  according  to  their  avowed  import;  that  the  agreement, 
being  by  parol,  could  apply  to  fixtures  only;  for  which,  if  even  the  plaintiff 
could  not  recover,  yet  that,  as  to  the  furniture,  it  was  not  included  in  that  a- 
greement  at  the  time  the  house  was  taken,  but  was  matter  of  subsequent  pur- 
chase for  which  the  defendant  should  pay,  without  any  reference  to  the  fix- 
tures, and  for  which  the  plaintiff  was  entitled  to  a  distinct  action  for  goods 
sold  and  delivered,  and  that  he  could  not  be  deprived  of  his  right  to  recover 
by  the  mistake  of  the  brokers;  that  the  contract,  as  well  for  the  fixtures  as  the 
furniture,  was  executed,  and  that  as  the  defendant  was  in  possession  of  both  \  705  J 
the  plaintiff  might  recover  for  the  fixtures  on  the  count,  for  an  account  stated, 
but  the  court  held  that  the  defendant  having  taken  possession  of,  and  enjoying 
the  furniture  and  fixtures,  and  paid  part  of  the  sum  determined  by  the  brokers 
to  be  due  for  the  same,  he  was  liable  on  the  account  stated  for  the  remainder. 
3.  Neal  v.  ViNEY.  Sum.  Ass.  1808.  K.  B.  1  Campb.  471. 

There  was  an  agreement  between  the   plaintiff  and  the  defendant,  that  the  Where 
latter  was  to  accept  the  assignment  of  a  lease  from  the  plaintiff,  and  to  take  the  *     *  "  "^^ 
fixtures,  &.C.  at  a  valuation,  and  the  fixtures  were  valued  and  possession  giv-™eement 
en^  bpt  the  lease  was  never  assigned;  and,  for  the  ae 

Lord  Ellenborough  held,  that  indtbilafus  cessiimpsit  would  not  lie  for  the  fix-  Bignmoot'^f 
tures,  but  that  the  plaintiff  should  have  declaVed  upon  the  special  agreement;  ^he  pr» 

1  Campb.  471.  ""«•■• 

(6)  Jhj  action  of  trespass.  ,  a  j    i 

Pitt  y   Shew.  H.  T.  1821 .  K.  B.  4  B.  &  A.  206.  tionTn  t^ 

Trespass  for  breaking  and  entering  the  plaintiff's   dwelling  house,  and  for  pass*  for 
taking  divers  goods,  chattels,  and  efftcts.     It  appeared  that  the  assignees  of  a  taking 
bankrupt  had  taken  certain  fixtures,  the  use  of  which  had  been  demised  by  the  goods,  chat 
lease  under  which  the  plaintiff  held.  lelj,  andef 

Abbot,  C.  J.     I  am  of  opinion  that  the  value  of  these  fixtures  may  be  re-  *^jj*^^™ 
covered  under  the  terms  mentioned  in  the  declaration,  '^  goods,   chattels,  andg^tares  t 

*  It  would  seem  that  a  tenant  af>cr  the  severance  of  articles  to  which  he  is  not  entitled 
as  fiztores,  coold  not  in  general  maintain  trespass  against  his  landloid  for  remoying  them; 

2  Campb.  491. 

t  Bat  no  objection  as  to  the   form  of  action,    with  reference   to   the  plaintiff's  interest, 
seems  to  have  been  taken  on  that  accoanl,  and  it  may  be  observed,  moreover,  that  the  ar- 
ticled in  question  had  been  wrongfully  severed  under  the  authority  of  the  landlord  himself; 
and  it  might,  therefore,  be  considered  that  the  landlord  and  the  defendant,  who  acted  under 
him,  were  estopped  from   insisting  that  the  tenant's  interest  wha  put  an  end  to  by   the  se- 
verance.    This  catfe  wus  prior  to   Farrantc  v,  Thompson,  2  D.  &   R.  1 ;  m  which   it   was 
clearly  laid  down  that  the  property  of  Bxed  articles  demised  with  the  premises  reverted  to 
the  landlord  on  severance.     It  may  be  questionable,  whether  an  action  of  trespass,  de  bO" 
nis  asportatis,  for  the  removal  of  fixtures  aOer  their  severance,  could  be  maintained  in  a 
case  where  the  severance  and  removal  are  one  continued  and  entire  act.     In  Udal  v.  Udal 
Aieyn,  82.  the  Court  agreeed.  that  if  a  lessee  for  years   cuts  down  timber  trees,  and   lets 
them  lie,  and  after  carries  them  away,  so  that  the  taking  and  carrying  away  be  not  as  one 
Aontinaed  act,  but  that  there  be  sometime  for  the  distinct  property  of  a  divided  chattel    to 
settle  in  the  lessor,  that  an  action  of  trespass  vi  et   armis  would  lie  in    such  case  against 
the  lessee,  and  that  in  such  case  felony  might  be  committed  of  ihem,  but  not  where  they 
were  taken  and  carried  away  at  the  same  time.     If  this  principle  bo  correct,  see  Ball.  N. 
P.  84;  Vin.  Ab.  Trees,  A.  G.;  2  Roll.  Ab.  119;  Com.  Dig.  Bieiis,  H.;  it  woald  seem  to 
apply  equally  to  the  case  of  fixtures;  the  question,  however,  does  not  appear  to  have   nn- 
ilergone  much  discussion,  2  Chit.  636;  Rep.  2  Bing.  136;  but  some   further  remarks  will 
be  found  upon  it  in  the  ensuing  divi'tion  respecting  the  action  of  trover,  to  which  the  authori- 
ties more  immediately  relate.      With  respect  to  the  form  of  declaring  in  an  action  of  tres- 
pass for  injuries  to  fixtures,  if  the  phnntiff  has  both  an  Hnteiest  in  the  land  and  also    the 
right  of  property  in  the  severed    chattel,  the  declaration    should   contain    a    count   quare 
elausum  f regit,  &c.  with  an  asportavity  count  in  the  usual  form.      In  the  latter  coant» 
the  articles  must  be  treated  as  of  a  pergonal  and  chattel  nature;  but  in  the  former,  it  seems 
advisable,  in  order  to  meet  objections  upon  this  point,  to  describe  the  pioperty  in  terms  ap- 
plicable to  it  only  in  a  fixed  state;  see  however  Fill  v.  Shew,  4  B.  &  A.  206.      As  to  the 
ibim  of  pleading,  it  may  be  observed,  that  the  plea  of  the  general  issue  will,  in   ordinary 
cases,  raise  the  question  between  the  parties  respecting  the  right  of  property  in  ^^fixtores, 
because  in  trespass,  whether  to  real  or  personal  property,   the  defendant  may,  nnder  the 
fsneral  issue,  given  in  evidence  a  title  in  himself  or  those.  un4er  whom  he  claims. 
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^  [  706  ]   ejects.''     Fixtures  may  be  taken  in  execution  under  afierifaciaSy  which  con- 
tains similar  words. 

(c)  Byacii(m(f1rover*     (d)  BynclionoftpasU, 

Kenlyside  v.  Marten.  M.  T.  1776.  K.  B.  2  Blac.  Rep.  1111. 

Action  of  case  in  nature  of  waste,  stating  that  the  plaintifi  was  and  is  pos^ 

sessed  of  a  long  term  of  years,  in  two  messDages,  with  the  appurtenances,  in 

An  action    Spitalfields,  of  which  the  defendants  were  his  tenants,  from  the   26th  Decem- 

for  wnstet  ber,  1768;  to  the  I4th  June,  1775,  and  that  on  the  1st  of  June,    1775,   tbcy 

"•■■•*      pulled  down  and  destroyed  an  ale  house  bar,  and  divers  doors,  partitions,  dres- 

inir  a  cove  ^^^^^  ^^-  V^^^  of  the   premises,  and  converted  the  materials  to  their  own  use; 

DMttore    it  appeared  on   the   trial,  that  the  plaintiff  on   the  15th  of  May,  1754,  de- 

pur4  mised  the   premises  to   one    Fuller,   fur  twenty-one  years  from  the    24th 

of  June  following,  in  the  counterpart  of  which  lease  Fuller  covenanted  for  him- 

[  707  ]  self  and  assigns  quietly  to  yield  up  the  premises,  with  their  appurtenances,  at 

the  end  of  the  term.     That  the  defendants  became  assignees  of  Fuller,  and 

had  pulled  down  and  demolished  the  several  fixtures  mentioned  in  the  declara- 

*  As  trover  is  not  maintainable  except  for  the  conversion  of  personal  chattels,  it  eaonot 
be  brooght  for  the  recovery  of  fixtures  so  long  as  they  are  annexed  to,  and  remain  parcel 
of,  the  realty.  This  rale  is  plainly  recognised  by  Lord  Hardwicke  in  Qaincey's  case,  1 
Atk.  478;  and  in  lee  v.  Risden,  7  Taunt.  191.^  Gibbs;  C.  J.  ob-^erves,  that  it  was  never 
heard  of  that  trover  coald  be  brought  by  a  tenant  for  his  fixtures  aAer  ihe  expiration  of  his 
term.  And  also  in  Davis  v.  Jones,  2  B.  &  A.  165;  it  was  held  that  trover  woold  lie  for 
certain  j>bf«,  which  were  deteched  pieci.s  belonging  to  some  fixed  machinery;  the  groand 
open  which  the  rction  was  sustained  was,  that  these  articles  mighl  be  considered,  from 
their  nature  and  construction, as  mere  movenhle  chattels;  see  11  Vin.  Abr.  164.  tit,  Exe- 
cntion.  And  Abbott,  C.  said,  that  if  the  jibs  were  to  be  considered  as  annexed  and  par- 
eel  of  the  fre«*hoId,  then,  admitting  that  the  piaintifT*!  might  iave  removed  them  doriog  tbe 
term,  as  being  erections  for  the  befit  of  trade,  yet  they  could  not  after  the  term  maintaia 
trover  for  them,  because  the  action  of  trover  was  maintainable  in  respect  of  personal  chat- 
tels only;  see  2  B.  &  C.  59;  Cro.  Jac.  129;  and  the  remarks  of  Lord  Ellenboroogh  in  9 
East,  237.  However  in  trover  it  will  not  be  Intended  that  the  property  in  demand  is^ con- 
nected with  the  freehold,  unless  thit  fact  e\prea8ly  appears.  And  in  the  case  of  landlord 
and  tenant,  when  certain  mill-machinery  had  been  demised  with  the  mill  for  a  teroi,  and 
the  tenant,  without  perm)ft.«ion  of  his  landlord,  severed  the  machinery  from  the  mill, which 
was  afterwards  8ei.«ed  and  sold  under  an  execution  against  the  tenant,  it  washolden  that  the 
property  in  the  machinery  intstantly  vested  in  the  landlord,  when  separated  by  the  wrong- 
ful act  of  the  tenant,  and  therefore,  that  the  landlord  was  entitled  to  bring  trover  for  it,  ev- 
er during  the  continuance  of  the  tenant^s  term;  3  B.  &  A.  826;  3  Stark.  131. 

t  May  be  reported  to  in  many  instances  for  the  purpoi^e  of  determining  whether  the  re- 
moval of  articles  annexed  to  the  freehold  is  warranted  by  the  law  of  fixtures  or  noL  It  n 
the  appropriate  remedy  in  such  cases  for  the  reversioner  against  a  tenant  in  possession,  whe- 
ther for  life  or  for  years.  The  proceeding  is  founded  o:i  the  injury  occasioned  to  tbe  plain- 
tiff's reversionary  inturest  by  the  wrongful  act  of  the  party  \n  immediate  fHisseasion  of  the 
land;  and  hence  it  is  inapplicable  <o  all  those  cases  in  which  an  executor  lays  claim  to  re- 
move articles  as  fixture.-^  which  have  been  put  up  by  his  tcjitator,  whose  interest  in  the  land 
is  determined  by  his  deaih;  beonuse  in  such  cases,  there  exist:*  no  privity  of  estate  between 
the  parties:  Vin.  Abr.  Waste,  K.;  2  In^^l.  145.  .303.  305;  I  Taunt,  183.  Neither  can  tbe 
action  be  maintained  against  the  personal  represent:itive  for  waste  committed  by  the  testa^ 
tor  in  his  life-time,  because  waste  is  a  tort^  vv'hich  in  the  language  of  the  law,  '*  tnoritur 
cum  persona;^*  2  Inst  312.  However,  the  executors  and  administrators  of  a  tenant  for 
years  are  punishable  for  waste  committed  by  them  while  they  are  in  poicsession  of  the  land, 
1  Cru.  Dig'  tit.  8.  ch.  2.  s.  11.  And  if,  by  the  commission  of  waste  by  a  testator,  hia  per- 
aonal  estate  has  been  benefited,  hisexecutor  will  be  chargeable  for  it  to  the  value  of  the  pro- 
perty, alt  huugh  not  in  this  form  of  action;  I  P.  Wms.  407;  Vin. '  Ab.  Waste,  2  S.; 
Pick.  215. 

t  It  has  however  been  supposed,  thnt  the  authority  of  this  decision  has  been  impeached 
in  some  modern  cases.  lu  Jones  v.  Hill,  the  pluintill*  declared  in  an  action  on  tha  case  in 
nature  of  waste  agiiinst  a  lessee,  who  had  entered  into  a  special  covenant  to  repair,  and 
according  to  the  report  of  this  case  in  B.  Moore,  100.  Gibbs,  C.  J.,  in  delivering  judgment 
observed  that,  when  there  is  nr>  express  stipulation  or  contract  between  two  parties,  this 
ipecie4  of  action  is  not  maintainable,  for  such  contract  is  a  total  waiver  of  tort,  and  it 
therefore  ceases  to  bear  the  character  of  waste.  But  it  is  to  be  observed  of  this  case,  that 
in  the  report  given  of  it  in  7  Taunt.  892.  the  dictum  attributed  to  C.  J.  Gibbs  ia  wholly 
omitted.  Indeed  the  decision  itself  turned  upon  a  particular  point,  which  did  not  involve 
the  general  question,  viz.  thnt  the  injury  complained  of  by  the  plaintiff  could  not  in  anj 
▼iew  be  considered  to  amount  to  an  act  of  waste.  There  is  another  case.  Hem  r.  Bem- 
|>ow,  4  Taunt.  764.  which  has  been  thought  at  variance  with  tbe  decision  of  Keabyaide  t. 
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tion,  to  the  value  of  10/,  but  yielded  up  possession  of  the  premises  on  the' 24th 
of  June,  1775,  when  the  lease  expired,  and  an  undertenant  of  the  defendants 
took  away  with  him  a  sash  door,  and  divers  of  the  materials  so  taken  down. 
It  was  objected  by  the  defendants  counsel,  that  the  term  being  expired,  the  ac- 
tion should  have  been  covenant,  and  not  case. 

De  Grey,  C.  J  I  have  no  difficulty  upbn  this  question'  tenant  for  years 
commits  waste,  and  delivers  up  the  place  wasted  to  the  landlord.  Had  there 
been  no  deed  of  covenant,  the  action  of  waste  or  case  in  nature  of  waste, 
would  have  lain.  Because  the  landlord,  by  the  special  covenant,  acquires  a 
new  remedy,  does  he  therefore  lose  his  old? 

(B)  Criminal.* 

1.  Doe,  p.   Orrel,  v.   Mvddox.  T,  T.   1791.    K.  B.  N.  P.   1  Esp.    197;  - 

Read  v.  Passer.   1794.  K.  B.   Peake,  N.  P.  231.  tL  F^ef 

The  lessor  of  the  plaintirf,   in  an  ejectment  for  the  recovery  of  lands,   and  ^^^^  ^^^ 
claiming  under  the  same  ancestor  withi^lic  defendant,  was  obliged  to  produce  not  evi 
the  register  of  the  marriage  which  to^k  place  in  the  Fleet,  to  prove  the  pedi-  dence  ofa 
gree  of  one  part  of  the  family.     Lord  Konyon  here  admitted  it;    but  said  he  fljarriage; 
thought  it  was  evidence  of  an  exceptionable  and  inadmissible  nature;  there- 
fore this  decision  ought  not  to  be  relied  on,   in  as  much  as  he  Wiis  merely  in- 
fluenced by  the  opinion  of  other  judges  in  former  cases.     Vide  1  Esp.  213. 
2.  Salte  v.  Thomas,  t.  T.    1802.   C.  P.  3  B.  &  P.  183. 

To  prove  that  the  bankrupt  had  committed  an  act  of  bankruptcy;  by  lying 

two  months  in  prison  for  debt,  the  Fleet  and  King's  Bench  prison  books  were  ^"^  *'*®' 

produced  to  establish  that  fact.     The  books  contained  entries  of  the  dates  of*  .®^."r®  ' 

the  commitments  and  discharges  ot  all  the  prisoners,  together  with  particulars  p^ove  the 

of  the  causes  of  each  commitment,  extracted  from  the  original  warrants.     It  time  at 

was   objected,  that  though   the  prison  books  were  admissible   in  evidence  to  which  the 

prove  the  period  of  the  commitment  and  discharge,  yet  they  could  not  be  receiv-  prisoner 

ed  to  show  the  cause  of  the  commitment,  but  that  the  original  warrants  should  wMdiscbir 

have  been  produced.     The  judge,  however,  admitted  the  evidence,  reserving  5j,„J,qUj^ 

the  point.     The  Court  said,  that  though  the  books  were  evidence  of  the  time  received  to 

of  the  bankrupt's  imprisonment,  they  were  not  evidence  of  the  cause  of  the  show  the 

commitment,  and  that  they  were  not  equivalent  to  the  commiftiltir  itself,  which  cauee  of 

was  admitted  to  be  in  existence.     To  establish  the  sufficiency  of  the  evidence  ®*'°*"*'' 

■  '  meiit* 

Thorton,  and  ia  considered  an  authority   ag:iinst  nn    action  on  the  case  beinv  maintainable 

Yfhen  nn  assumpsit  i»  to  be  applied  between  a  landlord  and  tenant;  3  Bro.  &  B.  171; 
Harg.  Co.  Litt.  646.  n.  339.  On  referring  however  to  this  ctise,  the  determination  aeemi 
to  have  proceeded  altogether  upon  a  principle  which  has  hueii  counieniinced  in  some  recent 
decisions,  that  an  action  on  the  caso  is  not  maintainable  for  permissive  WHiile. 

*  To  constitute  larceny,  there  must  be  a  felonious  taking  and  carrying  away  the  person- 
al goods  of  another;  3  Inst.  107;  Bract,  Lib.  3.  c.  32;  fixtures,  by  reason  of  their  adher- 
ence to  the  freehold,  cannot  he  regarded  as  personal  goods.  But  the  principle  that  fiiturea 
are  to  be  deemed  parcel  of  the  freehold  seems  to  be  relaxnd  in  cases  where  it  would  ope- 
rate to  the  prejudice  of  a  prisoner.  Thus,  it  his  been  doubted  whether  a  press  or  cub- 
board  let  into  the  walls  of  a  house  is  to  be  so  fur  deemed  a  part  of  a  house  as  to  consti- 
tute the  breakin«r  it  open  to  be  burglary,  or:m  offence  within  the  statutes  relating  to  house 
breaking.  Sir  Mich.  Forbes  is  of  opinion  that  it  ought  not,  and  he  thinks  that  in  capital 
cases  such  fixtures  which  merely  supply  the  place  of  chests  arid  other  ordinal y  utensils  of 
boDsehold  furniture,  should  in  favorem  vitce  be  considered  in  no  other  light  than  as  mere 
moveables,  partaking  of  the  nature  of  those  utensil:*,  and  adapted  to  the  same  use;  Fort. 
C.  C.  109.  and  see  Hale,  P.  C.  vol.  i.  p.  655;  but  now,  by  the  7  &  8  Geo.  4.  it  is  enact- 
ed, that  if  any  person  shall  steal,  or  rip,  or  cut,  or  break,  with  intent  to  steal  any  gla&a  or 
wood-work  belonging  to  any  building  whatsoever,  or  any  lead,  iron,  copper,  brass,  or  oth- 
er metal,  or  any  utensil  or  fixture,  whether  made  of  metal  or  other  material,  respectivelj 
fixed  in  or  to  any  building  whatsoever,  or  any  thing  made  of  metal  fixed  in  any  land,  being 
private  property,  or  for  a  fence  to  any  dwelling-house,  garden,  or  area,  or  in  any  sqaaro, 
street,  or  other  place  dedicated  to  public  use  or  ornament,  every  such  offender  shall  be 
gnilty  of  felony,  and  being  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same 
manner  as  in  the  case  of  simple  larceny;  nnd  in  case  of  any  such  thing  fixed  in  any  sqaare» 
street,  or  other  like  place,  it  shall  not  be  necessary  to  allege  the  same  to  be  the  property^  of 
,  anj  person.  By  the  stat.  7  and  8  Geo.  4.  c.  27.  tbo  stat.  4  Geo.  2.  c.  32.  and  21  Geo/  9* 
c.  68.  are  wholly  repealed. 
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[  709  ]  the  case  of  the  King  v.  Aickles  was  cited,  by  which  it  appeared  that,  in  a 
criminal  case,  where  it  was  material  to  prove  the  particular  time  of  the  prison- 
er's discharge,  the  book  of  Newgate  was  held  to  be  sufficient  for  that  purpose; 
but,  in  the  present  case,  the  commiUihtr  from  which  the  entry  was  inserted  in 
the  book  is  in  existence,  and  the  question  is,  whether  that  be  not  better  evi- 
dence than  the  book  itself.  We  are  of  opinion,  that  it  was  better  evidence^ 
and  that  the  books  therefore  ought  not  to  have  been  admitted. 

iForctfln  SlttatUment. 
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p.  711. 
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XIV.  OF  PLEADING  THE  FOREIGN  ATTACHMENT  IN  THE 

SUPERIOR  COURTS,  p.  719. 

I.  OF  THE  NATURE  OF  IN  GENERAL.* 

'  *  Attnchment  foreign  is  an  attRchment  of  ihe  ^ooda  of  foreigners  foond  in  some  liberty 
to  8ati<ify  their  c) editors  within  sach  liberty;  Carth.  266.  .  Foreign  attachment  under  the 
costom  of  London  is  thas;  if  a  plaint  be  entered  in  the  Coart  of  the  Mayor  or  the  Sheriff 
against  A.,  and  the  process  be  retarned  nihil^  and  thereupon  plaiatifi*  suggeai  that  another 
person  within  London  is  indebted  to  A.,  the  debtor  shall  be  warned,  and  if  he  does  notde^ 
ny  himself  to  be  indebted  to  A.,  the  d*>bt  shall  be  attached  in  his  hands.  Com.  Dig.  tit.  At- 
tachment foreign,  <  ites  22  £.  4.  30;  aiid  defendant  summoned  to  appear.  There  are  Tarioa» 
methods  of  enforcing  this  appearance.  In  cases  whcrem  the  debt,  if  arising  one  bill  of 
exchange  or  promissory  note,  aiuounts  to  less  than  10/.,  or  if  arising  on  any  other  accoant 
to  less  than  15/.,  the  nsaal  method  is  to  give  ihe  debtor  personal  notice  to  appear  to  his  ere- 
dil<>r*8  action.  This  notice  must  be  given  into  his  own  hands,  or  at  least  tendered  to  him; 
in  which  case  if  hes  hould  not  appear,  the  creditor  may  do  i  for  him,  and  thereupon  j>roeeed 
to  judgment  and  execution  agains^l  him,  and  lake  either  his  body,  goods,  or  leasehold  pro- 
perty  or  half  the  rents  of  his  freehold  estates,  in  or  towacda  satisfaction  of  his  debt. 

After  the  commencemennt  of  the  action  the  creditor  is  called  the  plaintiflf,  and  the  debtor 
the  defendant;  and  the  sureties  which  the  latter  formerly  brought  forward  in  sach  appeer- 
ance  were  real  responsible  persons  to  answer  for  his  abiding  the  decision  of  the  Court.  This 
practice  however  has  been  long  discontinued;  and  the  sureties  are  at  this  day  merely  nooii« 
nal.  Nevertheless,  in  cases  vvherein  the  debts  amount  to  15/.  or  upwards;  or  if  arising  OB 
a  bill  of  exchange  or  promissory  noie  to  10/.  or  upwards,  the  creditor  may  arreist  his  debt- 
or; but  for  that  purpose,  must  previously  make  an  affidavit  (or  if  a  Quaker,  ao  affirmc* 
tion)  of  his  demand,  when  the  debtor,  instead  of  having  mere  personal  notice  given  to  him 
is  arre«ted  or  attached  by  his  body,  and  is  thereupon  kept  in  custody  till  judgment  to  abide 
the  decision  of  the  Court,  unless  in  the  meantime  he  appear  by  producing  two  reeponsible 
persons  who  will  undertake  for  him  to  that  eifect,  w.ien  he  will  be  discharged  from  the  ar- 
rest. These  sureties  are  called  his  bail  in  contradistinction  to  the  nominal  snreliea  in  m 
common  appearance,  which  arc  called  common  bail.  They  are  also  called  bail  aboTo,  ti^ 
distinguish  them  from  bail  (o  the  sheiifl.  which  are  nothing  more  than  sureties  to  him,  ap-> 
on  his  netting  the  defendant  at  liberty,  that  he  shall  appear  in  court  at  the  return  of  the  writ 
either  by  putting  in  ?md  justifying  bail  above,  or  special  bail,  or  by  sarreodering  his  body 
to  the  prison  of  the  court. 

But  it  frequently  ha|ipens  that  the  debtor  is  not  to  be  found;  in  which  case,  if  the  eredi- 
tor  be  desirous  of  getting  possession  of  the  property  of  the  debtor,  he  most  first  proceed  to 
an  outlawry.  This  process  however  is  not  only  extremly  dilatory,  but  very  ezpensiYo.  It 
is,  moreover,  nnceriain,  especially  in  regard  to  goods,  as  they  might,  and  probably  woald* 
be  removed  pending  the  proceedings. 
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Blacquieue  V.  Hawkins.  E.  T.    1780.  K.  B.  Doug.  379.  [  710  ] 

On  a  question  from  Lord' Mansfield,  C.  J.,   it  was  answered,   that  the  cus- '^•'•'gn M 
torn  of  foreign  attachments  had  been  certified  by  the  Recorder  of  London.        tachmeoti 
IL  OF  THE  COURT  OUT  OF  WHICH  IT  ISSUES^.*  r^„S"b» 

III,  OF  THE  PERSONS  ENTITLED  TOt  cMtom. 

IV.   OF  THE  DEMAND  FOR  WHICH  rIT  MAY   BE]  ISSUEl>.{   [  711  ] 

There  was  lately  a  process  in  liie  Cnmmon  Pleas  grounded  on  an  original  elausum  frt" 
git  oat  of  Chancery,  to  get  possession  of  a  debtor's  goods  williout  personal  notice  to  him* 
for  if  ho  neglected  to  nppe;tr  upon  notice  left  at  his  house,  a  distringas  Usned  to  levy  40t. 
If  he  still  neglected  to  appear,  another  distringas  issued  lo  l«vy  4/.,  and  subsequently, 
others  for  8/.,  16/.,  32/.,  &i?.  in  geoinelrir.al  progression  till  the  levy  should  he  equal  to  the 
amount  of  the  debt  and  costs,  and  which,  upon  application,  the  Court  would  order  to  be 
paid  over  to  the  plniniit!. 

The  Mayor's  Court  of  London  is  a  Court  of  Record.  In  it  actions  of  every  nature,  ex- 
cept on  pecuniary  detiiands  of  51.  and  undnr,  may  be  instituted  proceeded  in  to  judgment 
and  execuiion,  the  same  ns  in  the  Courts  of  Westminster,  provided  the  causes  of  socn  ae^ 
cions  arise  within  the  limits  of  the  cii}'.  All  such  actions,  however,  or  the  records  of  theih« 
•re  liable  to  be  removed  by  habeas  corpus  or  certiorari  to  the  courts  above^so  that,  strictly 
apeaking,  the  Miiyor^s  Conrt  cannot,  unless  the  consent  of  hoih  plainlifT  and  defendant, 
proceed  in  any  can^p  for  ihc  recovery  of  delits,  its  ancient  jurisdiction  over  debts  of  6i.  aod 
under,  having  been  ousted  by  the  Conrt  of  Requests.  But  it  may  be  observed,  -that  bo 
cause  under  101.  can  be  removed  lo  the  upper  courts,  unless  the  defendant  puts  in  bail,  who 
must  enter  into  a  recognizance  to  pay  the  debt  and  costs,  and  who  cannot,  therefore,  ai  in 
other  cases,  render  the  def<)ndant  in  iheir  own  discharge.  Hence,  and  as  the  proceedingi 
ia  the  Mayor's  Court  depend  not  upon  the  terms,  the  expedition  is  at  times  nearly  ihesime; 
aa  is  the  case  also  in  the  Marshalsea  Court;  but  as  the  jurisdiction  of  the  latter  does  not 
compreheod  the  city  of  London.  \t  is  certainly,  in  small  matters,  for  the  sake  of  expedition 
and  cheapness,  advisable  to  institato  the  suit  in  this  court. 

*  The  attachment  issues  out  of  the  Mayor's  Court  of  London.  The  judges,  strictly 
•peaking,  are  the  Lord  Mayor  and  Aldermen  of  the  City  for  the  time  being,  before  whom 
•11  the  proceedings  of  the  Court  are  recorded  to  take  place;  but  the  Recorder  always  offi- 
ciates as,  and  is  in  fact."* the  sole  judge  of  the  Court.  The  Mayor's  Court,  like  the  Coort  of 
Exchequer,  comprises  two  distinct  courts;  viz.  a  conrt  of  law  and  a  conrt  of  eqaity;  bttt 
the  eanses,  &c.  in  both  are  set  down  promiscuonsly,  and  heard  in  tarn,  on  the  same  day^ 
before  the  Recorder. 

The  jury  consist  of  twelve,  as  in  ordinary  cases;  are  returned  by  the  aldermen  of  thes0-> 
▼oral  wards  at  the  wardmote  inquest  every  Christmas,  by  indenture  under  seal;  and  lb« 
wards  are  arranged  into  twelve  divisions,  the  jurymen  whereof  serve  for  the  twelve  months 
of  the  year.  Upon  the  return  of  the  several  wards,  the  town-clerk  enters  the  names  in  a 
book  kept  by  him  for  that  purpose,  a  copy  whereof  he  fornisbes  to  the  officers  of  the  conft. 
Bot  in  cases  of  importance  the  Court  will,  on  motion,  award  a  a  special  jury  of  merehnotf 
to  try  the  issoe. 

The  officer  of  Registrar  of  this  conrt  oombines  in  itself,  with  a  trifling  exception  ertwdt 
the  duties  which  are  performed  by  all  tho  various  officers  of  the  fonr  courts  at  Westminster. 
On  the  equity  side  he  files  all  bills,  answers,  domorrers,  and  other  proceedings.  He  takes 
the  minutes  of,  draws,  passes,  and  enters  the  decrees  and  orders  of  the  courts*  He  also 
taxes  the  costs. 

The  senior  attorney  of  this  court  for  the  time  being  is  a  clerk  of  the  bails.  He  takes  tha 
rcoognizances  of  bail  upon  arrests,  and  is  answerable  for  their  competency.  There  are  fonr 
counsel  belon;ring  to  this  court;  four  attorneys.  Six  Serjeants  at  mace,  and  the  sheriffii  of 
London,  although  they  do  not  execute  the  process  of  the  conrt,  may  be  called  officers  of  it 
inasmuch  as  they  have  the  custody  of  its  prisoners 

t  It  is  a  mistaken  notion  that  citizuns  alone  are  entitled  to  its  advnntages.  They  atre  lit 
possession,  it  is  true,  and,  to  a  certain  extent,  exclusively;  but  its  influence  may  be  enjoy- 
ed in  a  considerable  degree,  by  the  world  at  large.  Neither  the  creditor  nor  the  debtor^ 
nor  even  the  hold<*r  of  the  debtor*s  property,  need  be  resident  within  tho  city;  n:>r,  as  has 
been  jnst  observed,  need  any  of  them  be  free  of  the  city.  As,  for  instance;  if  a  creditor, 
resident  any  where  out  of  the  city,  be  in  possession  of  property  belonging  to  his  debtor  whieh 
he  cannot  by  law  disposa  of,  he  has  nothing  more  to  do  than  to  bring  it  to  London,  anddis* 
pose  of  it  by  attachment. 

X  An  attachment  may  be  issued  for  all  claims  or  demands  which  will  sustain  an  action 
at  law.  Therefore,  equitable  debts  are  not  sufficient  to  ground  an  attachment  npon,  as  • 
legacy  which  is  recoverable  only  in  the  Spiritual  Court,  or  in  a  c«urt  of  equity.  Dividends 
due  to  a  creditor  from  the  as^igiiee^  under  a  coinmi-ision  of  bankrup'.cy,  trust  perperty  for 
the  creditor  cannot  sue  for  these  at  law.  The  debt  must  also  be  due,  or  it  cannot  sostain 
an  attachment.     Although  in  cases  of  attachment  it  be  not  necessary  that  either  tba  cndi- 
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Any  pro  t.  M'Daniel  v.  Hughes.  H.  T.    1813.  K.  B.  3  East,  367. 

P«rtJ*  It  WHS  stated  by   counsel,  that  if  the  properly  of  the  defendants  below  be 

which  hat  f^u^d  to  have  come  into  the  hands  of  the  garnishee  before  plea  pleaded,  it  is 
thegar*  ^  liable  to  be  attached  by  the  custom;  and  the  common  sergeant,  as  Amicus  Cu- 
Buhee'f  *^®)  asserted  such  to  be  the  common  practice,  and  observed  that  there  was  do 
hands  be  inconvenience  in  it,  for  if  the  garnishee  came  in  immediately  and  pleaded,  he 
f»re  plea  got  rid  of  the  attachment  at  once;  but  if  he  chose  to  wait,  it  was  reasonable 
pleaded  jj^^t  ^^  should  answer  up  to  the  time  when  he  came  in,  otherwise  he  would  be 
UcLd  **  *'*^'®  *°  ^®  harrassed  with  new  attachments,  till  the  expn^ted  preperty  was 
fixed  in  his  hands.  This  is  recognized  us  part  of  the  custom  in  1  Com.  Dig. 
tit.  Attachment,  C.  p.  451. 
Ifitbeoot  2.  CoppELL  v   Smith.  T.  T.   1791.  K.  B.  K.  B.  4  T.  R.  312. 

mooej  pay      A  Judge's  order  had  been  made  to  tax  the  attorney's  bill  for  the  plaintiflT,  on 
able  under  the  latter's  undertaking  to  pay  what  should  appear  to  be  due.     The  Master's 
the  mas       alloccUur  amounted  to  36/.,   for  non-payment  of  which  this  rule  had  been  ob- 
Mtor  or      *^*"®<^>  ^^  attachment  had  issued  out  of  the  sheriff's  court  pgainst  the  plain- 
rale  of        tiff,  attaching  this  debt  in  the  hands  of  the   plaintitl*  as  <rsirnishee;  and  the 
•ovrt.t        question  was,  whether  a  debt  of  this  sort  could  be  attached  by  process  out  of 
the  sheriflT's  court.     The  Court  were  clearly  of  opinion  that  it  could  not,  for 
this  was  a  judicial  act;  and  Buller,  J  ,  said,   that  it   had  ever  been  held  that 
money  awarded  under  a  rule  of  Court  could  not  be  attached. 

tor  or  debtor  shoald  reside  within  the  CiCy  of  London;  yet,  to  render  the  judgment  thereto 
eompletoly  efleetnal,  it  is  requisite  that  the  caoee  of  action  ahoold  arise  within  the  city. — 
Thus,  if  the  demand  l>e  for  goods  sold,  the  deliver;  most  b»  within  the  city,  for  tbe  ceo- 
tract  is  not  complete  nntil  deliverj.  If  for  work  and  laboor,  it  most  be  performed  within 
the  city.  If  for  money  lent  or  paid  by  the  creditor,  to  or  for  the  use  of  the  dehtor,  seeh 
leading  or  payin|(  mast  be  within  the  city.  lint  it  shoold  be  ebuerved,  that  in  ease 
of  payment  of  money  by  one,  fur  the  use  of  another,  it  mnst  be  at  the  reqaesi,  or  by  the 
aothority  of  the  peraon  for  whose  ose  sach  payment-  is  made,  otherwise  no  debt  exists,  for 
the  payer  has  paid  it  in  his  own  wrong.  If  tho  demand  be  for  mffney  had  and  received  by 
the  debtOTp  ior  the  ase  of  the  creditor,  tlie  receipt  most  be  within  the  city. 

*  As  money,  jewels,  chests,  and  boxes  locked,  and  the  contents,  money  doe  froin  the 
garnishee  to  the  diefendunt,  and  book-debts  of  every  description.  '  In  debt  spon  bond,  the 
penalty  must  bo  attached,  but  judgment  goes  only  for  the  sum  dae. 

Money  on  bond  or  simple  contract,  ^yable  at  a  fainre  day;  but  though  the  plaintiff maj 
proeeed  to  judgment,  he  cannot  have  execntion  till  the  money  be  doe. 

JElxohequer  bills. 

Money  in  the  hands  of  an  attorney;  for  he  shall  not  have  his  privilege  againsi  a  foreign 
•ttlicbtneDtr 

Goods  or  money  belonging,  or  due  to  the  estate  of  a  testator  or  intestate,  in  an  action 
•against  the  executor  or  administrator  for  a  debt  doe  by  the  deceased.  And  here  tc  may 
be  obeerved,  the  reason  is,  that  althoogh  an  action  of  debt  cannot,  by  the  law  of  tM 
l«nd»  be  bronght  against  an  executor  or  administrator,  yet,  by  the  custom  of  London  it 
nay;  and  all  attachments  are  gronnded  on  actions  of  debt.  Fint  the  custom  does  not  an- 
thorize  a  creditor  to  arrest  either  an  executor  or  administrator;  therefore  the  attachment^ 
which  is  equivalent  to  an  arrest,  may  be  dissolved  by  common  bail.  Neverthelees,  ebouM 
the  plaintiff,  by  the  friendship  of  the  garnishee,  or  otherwise,  obtain  judgment,  it  is  valid 
and  irreversible.  And  here  the  objection,  that  a  simple  contract  creditor  may  thus  be  pre- 
ferred to  a  specialty  creditor,  is  the  same  as  an  executor  or  administrator  may.  at  common 
law,  give  the  same  preference  by  voluntarily  confessing  a  judgment  to  the  former. 

Debts  due  by  persons  residing  out  of  the  city;  but  they  most  be  served  within  it;  and  if 
a  plaintiff  can  prevail  upon  the  holder  of  goods  to  bnng  them  into  the  city,  they  may  hen 
be  attached;  but  care  must  be  taken  to  serve  the  real  responsible  owner,  rather  than  bin 
who  has  (hem  in  actual  possession ;  as  in  case  of  the  goods  passing  through  the  city,  where 
the  carrier  is  answerable  for  their  safe  delivery,  he,  and  not  the  driver  or  porter,  mnst  be 
•erved  with  the  attachment. 

And,  in'general,  for  all  debts,  goods,  and  effects,  for  which,  by  the  custom,  debt  or  deti- 
nue will  lie,  or  for  which  on  action  of  assumpsit,  trover,  debt,  or  detinue  may  bo  brought 
in  the  ooorts  above,  an  attachment  may  be  sustained. 

t  Nor  salaries  and  wages,  whether  payable  by  government,  corporate  bodies,  or  iodivW 
vale. 

Rent. 

Debts  npon  record  ;  that  is,  upon  judgments  recovered,  ritatntes,  or  recognisances. 
Debts,  and  other  property,  for  the  Mcovery  of  which  an  action  haa  been  commenced  in 
the  Goarts  at  Weetminstec. 
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3.  NoNELL  V.  Hallett.  T.  T.  1821.  K.  B.  4  B,  &  A,  646.  [  ^^5  ] 

On  demurrer  to  a  plea  of  foreign  attachment,  it  was  said,  the  plea  cannot  Sembl^, 
be  supported;  a  party  cannot  attach  money  in  hfs  own  hands,  for  he  cannot  be  thaiaparif 
both  plaintiff  and  defendant.     In  Hope  v.  Holman,  1  B.  &  G.  60.  the  «ame  ^j^^jj  j^^^„^- 
objection  was  made.     Per  Abbott,  C.  J.     If  it  be  the  custom  of  London^that  jn  tba 
a  man  having  a  separate  debt  due  to  him  from  another,  may  attach  money  in  handi  of 
the  hands  of  himself  and  his  partner  belonging   to  that  other,  that  custom  bimtelf 
should  be  so  pleaded,  and  then  the  other  party  may  deny  the  custom  so  put^"^  P**^ 
upon  the  record,  and  its  validity  may  be  solemnly  argued.  ' 

4.  V.  Hamburgh  Company.    I  Mod.  212.  I   714  1 

The  plaintiff  brought  an  action  of  debt  in  London  against  the  Hamburgh  p^^  ^i^^    ^ 
Company,  who,  not   appearing   upon   summons,  and  a  nihil  being  returned  ^g^^  sii4 
against  them,  an  attachment  was  granted  to  attach  debts  owing  to  the  company  2ebu.«r  a 
in  the  hands  of  fourteen  several  persons;  by  ctHiorari^  the  cause  was  remov- corporaliaa 
ed  into  this  court,  and  the  question  was,  whether  a  debt  owing  to  a  corporation  "^^JST  ^ 
is  attachable.     Per  Cur.     We  are  not  judges  of  the  customs  of  London,  nor** 
do  we  take  upon  us  to  determine  whether  a  debt  owing  to  a  corporation  be 
within  the  custom  of  foreign  attachment  or  not.     This  we  judge  and  agree  in, 
that  it  is  not  unreasonable  that  a  corporation's  debts  should  be  attached. 

VI.  WHEN  ISSUABLE,   IF  DEFENDANT   BE  IN  CUSTODY,* 


VII.  AFFIDAVIT  OF  DEMANp,t 

Money  In  the  shertfTs  hands,  levied  under  an  execution.     And,  it  is  said,  (hat  debts  aris- 
ing out  of  the  juridiction  of  the  Mayor's  Court  nre  not  attachable,  but  that  a  prohibition  will 
lie,  unless  the  gamiithee  be  permanently  resident  witliin  tlie  city.     But  it  is  the  daily  prac- 
tice of  the  Court  to  attach,  indiscriminatelv,  debts  of  this  description  ;  and  the  law  is  cer« 
tain  as  to  simple  contract  debts,  for  lliey  follow  llie  person,  and  may  of  course  be  attached. 

Money  doe  on  bond  taken  by  an  executor  for  a  debt  due  to  his  testator  in  an  action  against 
the  former  for  the  recovery  of  such  debt. 

Property  of  an  intestate  in  nn  action  against  the  ordinary. 

Money  awarded  upon  a  reference  from  *.hc  upper  courts. 

Monev  due  from  a  client  to  his  attorney  for  costs  on  the  Master^s  allocatur,  upon  an  order 
obtained  by  the  client  for  taxing  (he  bill. 

Goods  of  which  the  garnishee  has  got  pos.session  by  trespass  or  wrong. 

Joint  property  for  a  separate  debt. 

Separate  property  for  a  Joint  debt  cocinot  be  attached. 

So  goods  m  the  bands  of  a  carrier  ;  Leon.  189.  But  it  is  the  practice  of  the  Court  to  at- 
tach such  goods,  and  its  legality  has  not  of  late  been  questioned. 

Legacies,  dividends  due  to  a  creditor  from  the  assignees  under  a  commission  of  bankrupt ; 
«nd,  in  general,  all  such  debts,  and  other  property,  for  the  recovery  whereof  an  action  at 
law  will  not  lie,  but  wherein  recourse  must  be  had  to  the  courts  of  equity  or  the  ecclesiasti- 
eai  courts.  But  in  regard  to  these  equitable  debts,  it  may  reasonably  be  questioned,  wheth^ 
«r  the  general  rule  of  exenptiag  from  attachment  all  debts  for  which,  at  £aw,  no  action  caa 
be  maintained,  should  not  be  applied  with  some  degree  of  limitation. 

Finally,  all  debts,  and  other  property,  for  which  an  action  of  debt  or  detinue  would  not 
lie  in  the  Mayor's.Court,  or  assumpsit,  trover,  debt,  or  detinue  in  tbo  courts  above;  sucha^ 
lor  instance,  damngos  which  the  debtor  is  entitled  to  recover  for  assault,  slander,  ortresp€s«, 
which  are  clearly  not  attachable.  So,  property  in  the  hands  of  Government  and  its  agenta, 
«s  the  public  funds  and  dividends  due  thereon,  cannot  be  attached.  Bodies  corporate,  as 
the  Bank  and  East  India  Company  property,  is  not  attachable  ;  and  the  same  rule  applies  as 
to  the  monies  of  individuals,  whicn  the  Bank  bold  in  the  same  manner  as  private  bankers ; 
though,  of  course,  money  in  tlie  hands  of  a  private  banker  may  be  attached. 

The  debtor  or  defendant  himself  cannot ;  but  this  rule  admits  of  an  exception  in  case  he 
absconda,  and  leaves  bis  dwelling  house,  or  warehouse,  with  property,  and  no  person  there- 
in; such  property  is  attachable  under  and  by  the  name  of  a -sequestration. 

The  garnishee  is  entitled  to  lion  and  set-ofT. 

Places  on  and  in  which  property  of  no  sort  is  attaehalile  :  the  River  Thames,  the  Londou 
Docks,  and  all  places  not  within  the  city,  except  in  the  case  of  debts  due  from  persons  real- 
dent  without  the  city,  in  such  cases  where  they  can  be  served  within  it. 

*  If  the  defendant  be  in  custody,  tlie  attachment  is,  of  course,  nullified  ;  or  if  he  be  in 
custody  in  an  action  in  the  Mayor*s  Court,  he  would,  of  course,  render  in  the  action  ground- 
ing the  attachment.  And  if  he  bo  m  custody  in  any  action  in  the  Courts  of  WeBtroinlster^ 
be  may  have  his  habeas  corpus,  upon  which  he  may  put  in  any  two  persons  as  bail  in  tlie. 
Court  above,  who  can  immediately  aflerwards  surrender  him  in  their  discharge,  and  the  at- 
tachment would  thus  be  dissolved. 

i  Tbo  creditor,  or  any  one  for  him,  who  «aii,  swear  or  affirm  positively  to  bis  demand, 
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VIII.  ENTRY  OF  ATTACHMENT,  AND  NOTICE  CF.* 
IX.  WITHDRAWLNG  THj.  ATJACHMENT.t 


[  116  ]  X.  PROCEEDIXGS  AGAINST  THE  GARNISHEE,  &c.J 

Asfaraira  1.  M'Daniel  v.  Hughes.  H.  T.   1803.  K.  B.  3  East,  3b7. 

f*"^*^*®"  An  attachment  issued,  commanding  the  serjeant-at-mnce  that  he  should  at- 
ginaldefen  ^^^^  ^y^^  ^j^^^  defendants  for  1500/.  so  being  then  in  ihe  hands  and  custody  of 
tvrn  of  tii  ^^®  '^*^  garnishee  as  aforesaid,  and  the  same  in  h  s  hands  and  custody  defend 
Jkt/toaflvm  and  take,  so  that  the  said  then  defendants  migh  appear  in  that  court,  to  answer 
noiw  iMu  the  then  plaintiffs  in  that  plea.  That  afterwards,  at  the  said  mayor^s  court, 
•dmgaiiMt    holden  on  the  13th  of  January,  the  then  plainliffs  appeared,  and  the  serjcant- 

■Dor*  ihe  ■*"'"*^^®  returned  that  he,  hy  vittue  of  ihe  said  precept,   on  the  7lh  of  janua- 
MbwMiiient  ^Jy  ^*^  attached  the  then  defendants  by  the  said  loOC/.  therein  stated,  as  then 

Croceedingi  being  in  the  handd  and  custody  of  the  said  garn'sl^ec,  so  that  they   might  ap- 
y  foreign    pear  to  answer  the  then  plaintiffs  in  the  plea  aforesaid.     That  the  then  defeo- 
attaebmeiit  dantfl,  although  solemnly  called   in  the  said  court  on  four  several  days,  that  is 

debtor        *°  ■*^'  ®"  **^®  '^^^'  ''^*^'  '^^^'  ^"^  •^^^^  ®^  January  aforesaid,  did  not  come, 
*        but  made"  default  on  each  of  those  days,  which  were  recorded  against  them, 

and  thereupon  afterwards,  the  then  plaintiffs  prayed  process  to  warn  the  said 

garnishee  to  appear  in  the  court  to  show  cniisc. 

It  yr&s  objected,  that  the  defendants  below  had  nqt  due  notice  of  ihc  attach- 

mas:  go  to  iho  LorJ  Mayor'^i  Cotirl  OlTicc,  to  oik!  of  tlji*  .i!ornies  lljcro,  and  inuko  Rffidavit, 
or  aflirmation,  of  ihc  ainounl  uf  ilio  dcl^r,  :\\u\  Uint  it  is  j:>>i!y  I'.nc. 

•  Immediately  af  er  lhoac;ion  is  eniureJ  the  aUac!ii:u;nt  ni.jy  be  midc,  which   is  done  by 
the  oificur's  pcr>otiul  sJcrvico  upon  the  girnLshue  of  anolit:!;  proporly  fiilod  up, 

f  It  isnot  iinfri>qiiciitly  iho  c.isr,  il.at,  H9  soon  as  li.e  'Icfi'miaul  finds  his  properly  com- 
pletely locked  up  I'roni  i)!m,  thai  h<?  appl  cs  to  the  p!:.iiit!fr  lo  conie  lo  some  arrangement, 
which  may  bo,  that  ihc  plaint:ir>h:dl  i.»k:s  a  pari  uf  the  aUache.l  pmporty  in  or  towards  sa- 
tisfaction of  his  demand,  and  the  defendant  ih«  rest.  'J'hi.s  bein*r  agreed  upon,  iho  pluintiff 
•igns  ihe  withdrawnient  of  the  attachment,  whereupon  a  certificate  of  tJm  withdrawnient  is 
given  to  hinti  to  deliver  to  the  garnishco,  which  is  oquivalciU  to  a'disssolulion,  and  is*  a  suffi- 
oiont  aulhority  to  the  garnishee  lo  deliver  over  ihe  pnjperty  to  iho  defendant,  or  liis  order.-— 
He  accordingly  delivers  lo  ilie  plaintiff,  ai  the  .defendunt*s  request,  ihc  proponion  agreed 
upon,  and  .ho  rem  under  to  the  defendant. 

J  Although  the  defendant's  property  is  now  efiectually  secured  in  the  gar- 
nishee's hands,  to  answer,  as  far  as  it  may  extend,  the  plaintifl  's  demand^  yet 
the  proceedings  against  the  garnishee  must  be  considered  asj  not  yet  begun, 
for  the  attachment  is  strictly  a  proceeding  against  the  de.endonf,  to  compel  his 
appearance,  and  he  is  accordingly  supposed  to  be  afterwards  called  upon  at 
four  subsequent  court  days  to  appear,  which  however  is  never  done;  but  the 
plaintiff  must,  notwithstanding,  wait  the  four  days  before  he  can  commence 
his  process  against  the  garnishee.  Thus,  if  the  attachment  be  made  on  the 
1st  of  October,  1816,  the  plaintifi'  cannot  summons  the  garnishee  till  the  6th, 
and  to  do  this,  that  day,  as  well  as  all  the  intervening,  must  be  court  days. 
But  previously  to  summoning  the  garnishee  to  appear,  the  plaintiff  has  got  a 
discretion  to  exercise.  If  the  garnishee  has  not  sufhcient  property  belonging 
to  the  defendant  in  his  hands  to  answer  the  'plaintifl^'s  dcmnnd,  and  it  be  pro- 
bable that  other  property  will  shortly  be  {received  by  the  garnishee,  the  plain- 
tiff will,  of  course,  su^pe^^d  his  proceedings.  But  if  the  properly  already  in 
hand  is  ample;  or  that  not  being  the  case,  if  there  he  no  probaliiy  of  any  more 
coming  to  hand,  it  is  advisable  the  plaintiff  should  proceed  with  all  expedition 
The  garnishee,  cannot,  however,  be  summoned  to  appear,  until  the  nature 
and  particulars  of  the  properly  be  asceiiained,  when  summoned.  The  gar- 
nishee is  driven  to  his  alternative  of  appearing  or  letting  judgment  go  against 
him.  If  he  determine  to  appear,  he  must  apply  to  one  of  the  atlornics  of  the 
court  to  do  it  for  him  before  two  o'clock  in  the  afternoon  of  the  day  on  which 
he  is  required  to  appear,  or  judgment  may  bo  signed  against  him  for  want  of 
appearance.  As  soon  as  the  siimmons  is  served,  the  plaintiff's  attorney,  in 
erdcr  to  be  provided  against  either  of  these  alternatives,  prepares  his  record. 
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menty  and  therefore  ought  n-^t  to  be  projiuliced  by  the  verdict  and  judgment,  f  716  T 
which  they  had  no  opporuinity  of  controverlinir;  Lewis  v.  Clarges,  Gilh.  T-a\v 
of  Evid.  25.  And  in  Smiih  v.  Rid»;jes,  S  Wils.  ^^97.  ihe  return  of  nil  h abet y 
nee  est  inventus,  nijainst  the  dcft-ndant  below  was  holdcn  not  lo  be  within  the 
custom,  and  therefore  not  binding  upon  him  as  a  notice  to  defend.  But  the 
Court  said,  it  would  be  sufficient,  according  to  the  certificate  of  Starkey.  the 
Recorder,  22  Ed.  4.  .30.  b.  (also  in  Mr.  Serjeant  SVilHams's  note,  on  Turbill's 
case,  1  Sand.  67.  a.)  to  have  averred,  that  the  plaintiff  below  levied  his  plaint, 
that  nihil  was  returne  I  to  the  defendants  on  that  suit,  on  which  the  plaintiil' 
surmised  that  the  now  defendants,  the  L'arnishee  below,  owed  the  plaintiff  be- 
low a  sum  of  money,  and  prayed  that  the  then  defendants  might  be  attached 
bv  itj  ^c. 

2.  Fisher  V.  Lave.  T.  T.    1772.   C.  P.  3  Wils.  297. 

This  was  nn  action  brought  by  the  plaintiff,  as  administratri.x  of  her  late  hus-'^^*"'  *"* 
band,  John  Fisher,  for  beer,  called  porter,  sold  and  delivered  by  her  said  hus- JJJ^  ca^bfa 
band  to  the  defendants,   as  merchants,  for  exportation.     At  the  trial,  no  wit-  ^^  ^„t  he 
nesses  were    callL'd    for  the   plaintiff,  because  the   defendants  admitted  that  a  gnmmoDed 
fair  and  just  de'jt  of  102/.  I  Is.  was  due  and  owing  to  the  intestate  for  porter,  or  ha?*  no 
by  him  sold  and  delivered   to  them  in  his  life-time.     The  defendants  gave  in  i»ce,  which 
evidence  a  payment  of  a  sum  of  money,  in  consequence  of  a  judgment  upon  '"'"*'*? 
a  foreign  attachment  in  London,  and  for  that  purpose  called  the  proper  officer  j^^^^  of  the 
(the  Serjeant -at-mace)    who  e.xonited  the  city  process   in  the  foreign  attach-  record  in 
ment,  who  being  sworn,  deposed  that  he  had  in  his  hand  a  true  copy  or  min-  ihe  court 
utes  of  the  proceedings  in  the  foreijxn  attachment,  entered  in  the  book  kept  below, 
for  that  purpose.     It  appeared  by   the  said  entry  in  the  said  book,  whereof  he 
had  a  true  copy  in  his  hand,  that  the  now  plaintiff,  Mrs.  Fisher,  the  defendant 
in  thf*.  City  Court,  made  four  defanj»s  in  not  appearing. 

Ptr  Cv.i\  The  now  plai'itiff,  Mrs.  Fisher,  residing  in  the  city  of  London, 
is  sued  in  London  by  process,  whereof  she  has  no  notice,  and  does  not  appear; 
whereupon  the  officer  attarhes  the  money  of  Jphn  Fisher,  the  intestate,  in  the 
hands  of  the  now  defendants,  Lane  and  others;  that  is  to  say,  attaches  Mrs. 
Fisher,  by  the  debt  owing  to  her  by  a  third  person,  i.  e.  the  officer,  distrains 
her  to  appear;  if  she  appears  therr  is  an  end  of  the  foreign  attachment;  it  is 
like  the  process  in  the  courts  at  Westminster,  by  way  of  distraining  issues  to 
compftl  an  appearance.  It  is  not  nerossriry  to  repeat  partirularty  the  evidence 
of  this  judgment  in  the  foreiirn  attaohment,  which  is  hef>re  minutely  stated, 
and  c^'nsi-ied  or^ly  of  miou^os  take  n  from  a  hook  kept  for  that  purpose,  and 
those  minute's  which  the  officpr  read  from  n  pnper  in  his  hand  were  the  only 
evidence  of  the  judgment;  and  if  this  he  all,  the  judgment  is  erroneous;  it  is 
said  to  be  for  the  defanlt  of  IMrs  Fi-her's  appearance;  she  made  no  default, 
for  it  appears  she  never  was  snuimoned,  or  had  notiee,  which  is  contrary  to 
the  principles  of  justice;  in  shnrt,  we  are  of  o[>inion  that  judgment  must  be 
entered  for  the  plaintiff,  Mrs.  Fisher,  and  accordingly  the  postea  was  ordered 
to  be  delivered  to  her. 


vhich  is  sure  to  be  wanted,  whether  the  garnishee  appears  or  not.  The  re- 
cord of  the  proceedings  is  made  on  a  roll  of  parchment.  In  the  upper  courts 
the  rolls  on  which  the  pleadings  are  recorded  are  unstamped,  and  copies  of 
the  pleadings  of  each  are  delivered  to  the  other  on  unstamped  paper;  where- 
as, in  this  court  the  roll,  or  parchment,  is  stamped,  and  handed  forwards  and 
backwards  between  the  opposing  attornies  as  long  as  the  various  pleadings  re- 
quire it,  by  which  considerable  expense  is  saved  to  the  client 

The  proceedings  may  now  be  considered  as  having  arrived  at  the  close  of 
the  second  stage,  as  from  this  point  branch  two  different  ways:  the  one,  in 
case  of  lion  aj)pearnnee  by  the  garnishee,  or  appearance  and  neglect  to  plead 
leads  to  instant  judgment  and  execution  against  the  garnishee  in  favour  of  the 
plaintiff;  the  other  presumes  the  garnishee  to  appear  and  plead;  and  this  leads 
to  trial,  which,  in  case  of  a  verdict  for  the  plaintiff,  is  also  followed  by  irame. 
diate  judgment  and  execution.  Final  judgment  and  execution  may,  however 
io  the  cosQ  of  goods  be  retarded  by  the  garnishee  refusiog  to  produce  them. 
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I  717  j  3.  M'Danikl  V.  Hughes.  H  T.  1808.  K.  B.  3  East,  367. 

Tbjigir  Per  Cur.     The  ca«e  cited   of  Smith  v.  Ridges,  Sir  Thomas  Jones,  1S5. 

form  at  *  ^**  *^®  ^^^  ^^  *  custom  not  pursued  as  laid,  and  wholly  decided  on  that 
uehineiit  go""^>»n<^  has  no  bearing  on  the  present  question;  and  so  was  the  case  of 
cannot  com  "atton  v.  Iremonger,  1  Stra.  641.  There  the  custom  had  been  laid  that  the 
pel  tho  plaintiff  should  swear  to  his  debt,  and  the  garnishee  in  pleading  it  did  not  show 
plaintifTto  any  oath.  This  amounts  to  no  more  than  a  failure  in  proving  the  custom  as 
prove  bis     laid,  which  is  fatal,   upon  the  principal  laid  down  in  Morris  v.  Dudlam,  2  H. 

the  nnkh  ^^^^'  ^^^'  ^"^  '^  ^^^^  "®^  P^^^®  ^^"^  ^"^^  ^*»  ^^^  custom,  or  that,  indepen- 
••  boond  to  ^^^^T  ^f  ^^^  allegnlion»  the  law  required  any  such  proof.  Paramour  v.  Pain, 
dispute  the  ^^^'  ^''2.  .^98.  was  the  case  of  an  attachment  by  the  defendant  above  of  the 
plaintiff'i  plaintiff's  debt  in  his  own  hands,  and  therefore,  as  between  such  parties  the 
debt.  debt,  which  was  nlsn  expressly   alleged  to  be  dne,  might  be  well  traversable. 

The  case  ol  Cook  v.  Bruinforth,    Cro.  Eiiz.  830.    was  where   the  defendant 
pleaded  that  the  plaintiff  was  indebted  t«)  him  and  iOfictssU  solvere,  nnd  plead- 
ed a  foreign  attachment  in  London,  which  seems  to  have  been  like  the  former, 
an  attachment  by  the  defendant  for  his  own  debt  in  his  own  hands;  but  wheth- 
er it  were  so  or  not,  the  existence  of  the  debt  was  substantially  alleged  in  his 
plea,   and  therefore,  at  any  rate,  on  the  ground  of  such  allegation,  the  debt 
was  traversable.     As  to  the  case  in  Lord  Raymond,   721.  before  Lord  Holt, 
at  Nisi  Prius,  there  must  have  been  some  mistake  in  that  report;  for  it  would 
defeat  the  whole  efTect  of  the  custom  of  foreiirn  attachment,  if  the  garnishee 
should,  without  means  of  proving  it,  be  obliged  to  prove  the  debt  of  the  plain- 
tiff below  in  his  own  defence  here,  such  plaintiff  not  having  been  before,  bv 
the  terms  of  the  plea,  required  to  do  so  in  the  court  below. 
,  4.  Wktter  v.  Rucker.  H.  T.   1820.  C.  P.   1  B.  &  B.  491. 

Wetter  and  Co.  being   foreign  merchants,   had  a  sum  of  money  beloogiog 

to  them  in  the  hands  of  Rucker  and  Co. ;  Rucker  and  Co.  were  also  corres- 

Mv  obtain  P^"^«°*«  "^'^^^  Reyer  and  Co. ;  and  Reyer  and  Co.,  who  were  (as  well  as  Wet- 

•d  of  gar     ^^^  ""^  ^^•)  foreign  merchants,  claiming  a  sum  of  money  of  Wetter  and  Co., 

tun    attached  that sutii  which  belonged  to  Wetter  and  Co.  in  the  hands  of  Rucker 


der  a  To  and  Co. ,  and  which  sum  Rucker  and  Co.  admitted  to  have  been  in  their  hands 
reign  attach  as  belonging  to  Wetter  and  Co.  The  question  was,  whether  a  compulsory 
SH^xr ''*^™®'^*  ^®*  necessary  to  discharge  the  garnishee? 

cation  be  P^r  Cur.  What  is  the  custom?  That  the  plaintiff  shall  have  judgment 
executed,  a  ®g*>ns^  **>«  garnishee,  and  that  he  shall  be  quit  of  the  other,  not  on  judgment, 
compoleory  but  after  execiition  issued.  But  it  is  said,  is  the  party  against  whom  there 
payment  so  has  been  a  judgment,  to  wait  for  the  execution  to  issue;  is  there  not  a  hard- 
^ilkehf^i  ^  ^P  *°  '\  *'  ^®  '^  '^*"'"«  ^^  ^"^y  immediately,  and  is  not  the  legal  liability  to 
of  a  debt  ^V  «^^""v?*«'»*  *^  payment  under  actual  execution?  We  will  not  examine 
dne  from  ^"^^^er  it  be  so  or  not,  because  we  are  penned  in  by  the  custom  itself.  If 
gamiahee  ["«  custom  be  not  merely  that  judgment  shall  issue,  but  that  the  payment  shall 
to  the  de  be  made  after  execution  issued,  then  you  must  pursue  the  custom  strictly. 
tS  w"  The  custom  requires  that  execution  shall  issue,  and  if  it  be  a  hardship,  it  is  a 
BbTor'V  ""[^f  "'P  Showing  out  of  the  custom,  and  only  proves  the  custom  to  be  hard; 
Cent.        '^"*»  inasniuch  as  the  party  must  pursue  the  custom,  the  inquiry  always  comes 

round  to  the  same  point,  namely,  what  is  the  custom,  and  the  custom  is  that  the 

payment  must  be  after  execution. 

XI.  JUDGMENT  BY  DEFAULT.* 


4U  I^^  garnishee,  has  time  allowed  /or  his  appearance,  until  two  o'clock  in 
the  afternoon  of  the  day  on  which,  by  the  summons,  he  is  appointed  to  appear. 
like  plaintiff  s  attorney,  therefor,  at  that  hour  searches  in  the  action-book,  in 
the  margin  of  the  entry,  to  see  whether  an  appearance  be  entered  or  not;  if 
none  be  entered  he  is  entitled  to  sign  judgment  against  the  garnishee,  which 
IS  done  by  carrying  the  roll  to  the  deputy  register,  who  signs  judgment  accor- 
dingly The  entry  of  the  non-appearance  of  the  garnishee  is  made  beneath 
that  of  the  officer's  return  to  the  summons,  and  the  entry  of  the.  judgment  im. 
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XII.  TRIAL,  VERDICT,  JUDGMENT,  AND  EXECUTION.*      [  718  ] 

XIII,  OF    THE    OTHER    INCIDENTAL    AND   COLLATERAL 

PROCEEDINGS,  t 

XIV.  OF  PLEADING  THE  FOREIGN  ATTACHMENT  IN  THE 

SUPERIOR  COURTS.  [  "^^^^  1 

1.    Palmer  V.  Hooke.  H.  T.    1700.  K.  B.  I  Ld.  Raym.  727;  recognized  in  Foreign  at 
M'Daniel  v.  Hughes.  H.  T.  1803.  K,  B.  S  East,  367.  lachment 

It  was  ruled  by  Holt,  Chief  Justice,  upon  evidence  at  a  trial  at  nisi  pmw,  bJ^Eivea  in 
that  if  in  indebitatus  assumpsit,  for  goods  sold  and  dehvered,  upon  7ion  a^sump-  evidence 
sit  pleaded,  the  defendant  gives  in  evidence  that  the  debt  wa.s  attached  by  fo-ander  the 
reign  attachment  in  London,  upon  a  plaint  levied  by  J.  S.   (to  whom  the  plain- geneml  » 
tiff  was  indebted)  against  the  plaintiff,  &c.,  the  defendant  will  be  driven  toJ"®j '*°*^ 
prove  that  the  plaintiff  was  indebted  to  J.  S.,  because  the  plaintiff  has  no  °^mBrt*"how 

!  .    .  plaintiff 

mediately  follows.     If  the  judgment  be  of  moni«^s  attached,  it  is  final,  and  ex-  was  iodebl 

ccution  is  immediately  had;  but  if  of  goods  it  is  judgment  of  appraisement,  ed; 
and  interlocutory  only;  and  before  final  judgment  can  be  signed,  and  execu- 
tion had  thereon,  the  value  of  the  goods  must  be   ascertained.      As   soon   as 
judgment  is  signed,  execution  rnay  be  had  against  the  garnishee. 

**  The  garnishee,  instead  of  suffering  judgment  to  go  by  default,  for  want 
of  plea  or  of  appearance,  may  defend  the  attachment,  which  he  does  by  put- 
ting in  a  plea  to  that  phrt  of  the  record  which  charges  him  with  having,  and 
detaining,  the  monies  or  goods,  or  both,  of  the  defendant;  or  rather,  be  pleads 
to  the  scire /actn^  against  him  to  appear,  and  show  cajise  why  the  plaialiff 
should  not  have  judgment  of  such  monies.  This  plea  is  a  flat  denial  of  the 
charge,  and  is  called  the  general  issue;  however,  there  are  several  other  pleas 
which  the  garnishee  may  plead  when  the  garnishee  puts  himself  upon  the  coun- 
try. Plaintiff  subjoins  the  similiter.  The  plaintiff  and  garnishee  are  at  is- 
sue. No  notice  of  trial  is  given,  but  four  days  before  on  which  the  Recorder 
has  appointed  a  court  to  be  holden,  the  cause  is  set  down  with  the  register. 
The  witnesses  should  be  subpoenaed,  and  on  the  day  of  trial  the  cause  is  call- 
ed on  in  its  turn,  and,  upon  the  verdict  being  given,  the  deputy  register  takes 
it  down  in  writing,  and  he,  or  the  attorney  for  him,  afterwards  enters  it  upon 
the  record,  which  entry  is  called  the  po?/ea,  being  the  first  word  thereof  when 
the  proceedings  were  in  Latin.  The  deputy  register  then  signs  judgment, 
thereon,  which  if  for  monies,  is  final;  if  tor  goods,  interlocutory  only,  being 
judgment  of  appraisement.  The  verdict  is  here  presumed  to  be  for  the  plain- 
tiff. The  rest  of  the  proceedings,  such  as  relate  to  the  appraisement,  execu- 
tion, 4rc.  are  the  same  as  in  judgment  by  default. 

+  Judgment  either  by  default,  or  upon  verdict  is,  in  all  cases  where  monies 
are  attached,  final  in  the  first  instance;  yet  in  the  case  of  goods  it  is  otherwise. 
The  judgment  in  case  of  goods,  whether  by  default  or  upon  verdict  is,  inva- 
riably, judgment  of  appraisement;  so  that  final  judgment  cannot  be  had  until 
such  appraisement  made,  when  execution  goes  for  the  goods,  or  their  value. 
But  it  may  happen  that  the  garnishee,  previously  to  the  judgment  of  appraise- 
ment, may  have  disposed  of  the  goods,  or  removed  them  out  of  the  city, 
whereupon  the  officer  returns  upon  the  precept  of  appraisement,  that  the  gar- 
nishee has  eloigned  or  removed  the  goods.  This  is  palled  a  return  of  ctongavit 
which  was  the  significant  word  of  the  return  when  the  proceedings  were  in 
Latin.  The  cause  may,  upon  this  return,  be  set  down  for  the  next  court-day, 
when  the  plaintiff  must  bring  forward  evidence  to  prove  the  value  of  the  goods, 
which  the  jury  will  ascertain,  and  execution  may  then  issue  against  the  gar- 
nishee for  the  amount.  It  is  not  of  course  necessary  in  this  case,  for  the  plain- 
tiff to  prove  the  goods  to  be  the  property  of  defendant,  as  that  has  been  alrea- 
dy done,  either  expressly  by  the  verdict,  or  impliedly  by  the  garnishee's  having 
let  judgment  go  by  default.  So  that  the  assessment  of  damages  upon  an 
elongavU  is  exactly  similar  to  the  assessment  of  damages  on  a  judgment  by  de- 
fault, in  assumpsit. 
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tice  of  the  foreign  attachment,  and  therefore  it  may  be  only  a  contrivance  bjr 
the  defendant  and  J.  S.  to  bar  the  plaintiff  of  his  present  action. 
And  if  plea  ^Z.   Banks  v.  Self.    M.  T.  IB  13.   C.  P.  5  Taunt.  ^33. 

dcd,  ihe  To  an  action  tor  money  had  and  received,  the  deibndMnt  pleaded  the  gene- 

plea  need  ^.^j  jgg^g^  j^j  ^  ^\^^  of  foreign  atlachment.  The  plaintilf  demurred  generally 
thacastom  ^^  ^^'^  plea,  and  ihe  defendant  joined  in  demurrer.  The  points  made  by  the 
that  plain  plaintiff  in  support  of  his  demurrer  were,  that  ihe  defendant  ought,  in  his  plea 
tiff  below  of  the  foreign  attachment,  to  have  averred:  1st.  That  the  plaintilTs  in  the 
roosi  swear  eourt  below  swore  to  tlieir  debt,  alleged  lo  be  due  from  the  plaintiffs  in  this  ac- 
or  that  ho  ^j^^.  o^j  That  the  pLninlilF in  this  action  was  indebted  to  the  plaintiffs  in  the 
nor'thaTihe  ^^"'"^  below,  within  the  jurisdiction  of  that  court;  3d.  That  it  ought  to  have 
debt  arose  been  further  shown,  that  at  the  fjurth  court  a  scire  facias  issued  against  the 
wi:bin  the  garnishee.  The  Court  observed,  that  the  uniform  course  of  pleading  had  been 
jorUdiotion  so  ever  since  the  time  of  the  Year  Books,  in  Edward  ti)e  Fourth's  time,  and 
of  the  court  \^  ^y^j  j^^^,  much  to  ask  them  to  overthrow  so  unif  )rm  a  practice,  without  citing 
r^n<lC)  I  ^^  niuch  as  a  single  applicable  case  in  favour  of  that  request.  Judgment  for 
R  t'fa       the  defendant. 

pleaofreco  3-   IMoriRls  v.  Ludham.   M.  T.  17J>4.  C.  P.  2  H.  Bl.  .S62. 

very  and  ex      Plea  of  foreign  attachment,  slating  that  from  time  immemorial,  hath  been  tf 

eeation  in  a  certain  custom  used  and  approved  of  within  the  city;  that  is  to  say,  that  ifaaj 

loreii^n  at    person  be,  or  hath  been,  indebted  to  any  other  person  within  the  said  city,  in 

*t  t  "th"*     any  sum  of  money,  such  persons  so  indebted,  it  shall  be  lawful  for  the  creditor 

flfoanda  on  ^^  attach  by  such  sum  of  money  being  in  the  hands  or  custody  of  other  persons 

which  the    so  that  such  dvrfendant  appear  at  the  same  court,  or  at  the  then  next  court  hc&d, 

City  Court  or  to  be  hoMen,  before  the  said  mayor  and  aldeimim  as  aforesaid,  to  answer 

have  juris    such  plaintiff  in  the  plea  in  such  plaint  specified;  and  if  such  sergeanf-at-mace 

diction.over  Q^^  minister  of  the  said  court,  at  the  same  or  the  then  ne.xt  court  held  or  to  be 

demand       holden  as  aforesaid,  return  and  ceriif]/  to  the  sail  c  inrt  suc'.i  defendant,   to  be 

gQch  de'       attached  by  such  sum  of  money  st>  beinir  in  the  hands  or  rustody  of  such  other 

inand  must  persons,  and  the  same  sum  in  the  hands  and  custody  of  such  oilier  person  to 

beshownto  be  defended  and  kept,  so  that  such  dtilondant  in  sucij   plaint  n.nn^id   appear  at 

be  one  of    such  same  or.the  then  next  court,  hcdd  or  to  be  hrdtlen  as  aforesaid,  to  answer 

daieriDti      such  plaintiffs   in  the  plea  in  such  plaint  specified,   and  such   delendaiit   made 

'default  then,  :kc.     To  this  plea  there  was  a  s;KH'ial  diMiiuner.      J n  support  of 

the  demurrer,  it  was  arorued  that  the  plea  was  bad,  because  it  neither  averred 

that  the  defendant  in  the  foreign  attachm^nl  was  i»idebled   lo  the  phiinti  J,  iK>r 

that  the  debt  arose  within  the  city  <»f  London,  which  were  necessary  averments,^ 

the  Court  were  clearly  of  opinion  that,  as  the  defendant  has  stated  fhe  custom 

And  the       to  be  that   '' if  any  person   ho  or   hah   been    ndebted,"  &.c.  it  ought   to   have 

plea  mast    been  strictly  pursued,  and  therefore,  that  the  plea  was  bad  for  want  of  such  an 

also  show    averment. 

that  the  mo  4.  Nonnell  v,  HaLLETT.  T.  T.   1821.  K.  B.  4  B.  Sf  A.  646. 

th^h'  *d  "^  ^^^'^  of  foreign  attachment  s'ated  the  cusfom  to  he  that,  if  the  plaintiff  io 

ofa  person  ^^^*^  Mayor's  Court  allege  that  any  other  persm  or  f)ers  )ns  owes  or  owe  to  the 
diflerent  then  defendants  any  money  that  may  be  attached,  and  that  the  p la iiUiJi' below 
from  the  alleged  that  he  and  another  person  owed  to  tlie  defendant  below  a  certain  sum 
plainiiflT.  of  money;  the  Court  held  that  such  plea  is  bad,  inasm^ich  as  the  person  owing 
So,  in  a  the  money  to  the  defendant  must,  within  the  cu.>t  jm  as  pleaded,  be  a  diflTerent 
foroVnat     Person  from  the  plaintiff 

tachmentto  ^    Johnson  v.  West.  M.  T.  I7^i7.  K.  B.  I  I  Mod.  410. 

deb»  on  Action  on  bond,  to  part  of  which  tender  and   refusal   was  pleaded;  to  the 

bond,  it  rest,  the  custom  of  London  was  set  forth;  ai)d  that  according  thereto  the  mo- 
must  be  ney  was  attached  in  the  defendant's  hands  before  the  day  of  payment  in  tha 
ilj^^'^t^gj^^  condition;  but  judgment  was  given  upon  the  attachment  after  the  day  in  the 
ney  was  condition  mentioned.  The  cases  all  seem  to  be,  that  debihuti  in  prcesenii  sol" 
parcel  of  ^encP  in  futnro  may  be  attached,  but  not  condemned  before  the  day  of  payment, 
the  sum  but  the  Court  declined  giving  judgment  on  that  point,  but  gave  judgment 
mentioned  nui,  it  not  appearing,  nor  being  averred,  in  the  plea,  that  the  money  al- 
Uoli  *^^^^  Cached  was  parcel  of  the  money  in  the  condition  of  the  bond;  and  it  might  be 
other  money. 
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6.  Cook  v.  Lecerne.  T.T.  1697.  K.  B.  1  Ld.  Rajm.  347.  I  7tl  J 

Per  Holt,  C.  J.     A  maa  shall  not  plead  to  the  jurisdiction  until  he  appear;  ^^  g^r 
but  if  the  original  cause  of  action  arise  out  of  tho  jurisdictron  of  the  Court,  the  "i'h**  mif 

farnishee  may  plead  it;  and  of  that  opinion  was  Hale,  Chief  Justice.  fh       * 

.  Andrews  v.  Clerke.  H.  T.    1637.  K.  B.   Carih.  -25;  S.  C.  Comh.  109.  ^j^  ^^*^ 
It  was  held  clearly  that,  admitting  a  plea  by  the  garnishee  to  the  jurisdiction  ariM  with 
of  the  Sheriff's  Court  was  good  in  matter,  yet  it  ought  not  to  be  allowed  in  this  in  tht  jvrit 
ca^e,  because  it  came  too  late,  viz.  after  a  dileiur  entered;  for  pleas  to  the  ju-  Miction ^ 

risdiction  must  always  be  pleaded  primo  die*  At  least,  be 

''  ^  *^  fore  impar 

i^otcfWe  SnttBt  atiH  Hetafner.  ^^^   ^ 

I.  RELATIVE  TO  THE  FORCIBLE  ENTRY.  *■  ^  ^ 

(A)  Definition  of,  p.  722. 

(B)  What  amounts  to. 

(a)  At  common  law,  p.  722.  (6)  By  statute,  p.  722.  (c)  General  requi« 
sites  to  constitute* 

Ist.  Violence,  p.  723.     2d.  Terror,  p.  723. 

(C)  By  whom  COMMITTED)  p.  723. 

(D)  With  reference  to  the  profertt  or  possession  on  wAich  rt 

MAY  BE  COMMITTED,  p.  724.- 

II.  RELATIVE  TO  THE   DEFINITION  AND   NATURE  OF 

THE  FORCIBLE  DETAINER,  p.  725. 
III.  RELATIVE  TO  THE  REMEDIES  CONNECTED  WITH. 

(A)  By  ACTION,  p.  726, 

(B)  By  MOTION  TO  THE  COURT,  p.  726. 

(C)  By  INDICTMENT. 

(o)  Form  of. 

1st.  Statement  of  the  force  and  violence,  p.  727.     2d.  Statement  of  the 
place,  p.  727.     3d.  Statement  of  the  possession,  or  freehold  of  the  party  ex* 
pelled,  p.  728.     4th.  Statement  of  the  entry  and  disseisin,  p.  728.     «5th.  £f^ 
feet  of  repugnancy  in,  p.  728, 
(6)  Plea,  729.     (c)  Evidence, 

1st.  At  common  law,  p.  729.     2d.  tJnder  statute, 

1 .  On  3  Rich.  2,  c.   8.  p.  729.     2.  On  21  Jac.  U  c,  16.  p.  729.     S. 
On  8  Hen.  6.  c.  9.,  or  21  Jac.  1.  p.  729. 
(d)  Punishment,  p.  730.     (e)  Of  the  restitution* 
1st.  By  whom  awarded. 
1.  At  the  general  sessions,  p.  730.     2.  By  one  justice,  p.  7S0.     3. 
On  a  certiorari,  p.  730. 

2d.   How  made,  p.  731.     3d,  Staying  of,  p.  731.     4th.  Superseding  o^ 
p.  731.     5th.  Of  setting  aside,  p.  731. 

I.  RELATIVE  TO  THE  FORCIBLE  ENTRY. 

(A)  Definition  of.* 
(B)   What  amounts  to. 

(a)  At  common  law,1[         (6)  By  8iaiute.% 

*  Forcible  entry  is  committed  by  violently  taking  or  keeping  possession  of  lands  and 
tenements,  with  menaces,  arms,  and  force,  and  without  the  authority  of  the  law,  whereby 
he  who  hutii  right  of  entry  is  barred  or  hindered  ;  see  4  Bla.  Com.  148. 

t  Anyone  who  had  a  right  of  entry  into  lands,  &c.  might  regain  possession  thereof,  by 
force,  but  this  Itberiy  being  much  abused  to  the  breach  of  tbc  public  peace,  it  was  found 
necessary  that  it  should  be  restrained. 

X  The  5  Rich.  2.  c.  7.  enacts  that  none  from  henceforth  make  any  entry  into  any  lands 
and  tenements,  but  in  case  where  entry  is  given  by  the  law,  and  in  such  case  not  wirh  a 
strong  hand,  nor  with  multitude  of  people,  but  only  in  peaceable  and  easy  manner  ;  and  if 
any  man  from  henceforth  do  to  the  contrary,  and  thereof  be  duly  convicted,  he  shall  be 
punished  by  imprisonment  of  his  body,  and  thereof  ransomed  at  King's  will.  This  act, 
however,  gave  no  new  or  speedy  remedy  ;  and  therefore  the  15th  Rich.  2.  c.  2.  empowers 
any  justice  of  the  peace  on  complaint  made  to  him,  to  take  sufficient  power  of  the  country, 
aud  go  to  the  place  where  the  force  is  made,  and  if  he  there  find  a  party  holding  forcible  poa« 
session,  he  may  send  him  to  the  next  gaoI»  there  to  abide  coDviot  by  the  record  of  the  justice 
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r  Tf23  ]  (c)   General  requisites  to* constitute, 

\st,    rwlcnce,*     2d.   Terror, t 

(C)By  whom  committed4! 

(D)  With  reference  to  the  property  or  possession  ox  which  it  ma¥ 

BE    committed. 

r  724  I  1.  Rex  v.  Holmes.  M.  T.  1669.  K.  B.  1  Mod.  73. 

A  fbreibl«       Motion  to  quash  an  indictment  of  forcible  entry  into  a  raeasuage,  passage, 
aniiy  caa    ^^^  yifRy^  for  that  a  passage  or  way  is  no  land  or  tenement,  but  an  easement; 
nltted  ©n't  ""^  ^^^'^  '*  *^  **^  certain  whether  it  .were  a  passage  over  land  or  water;  YelT. 
MMMfs  #rl^^^-     ^^^  ^^^^  passagium  is  taken  for  a  passage  over  water. 
\rmj!!^  Twisden,  J.     You  need  not  labour  about  that  of  the  passage,  we  shall  quaah 

it  as  to  that. 

till  he  makeii  fine  and  ransom  to  the  King.     This  net  being  found  defective,  the  8  Hen.  6.  c 
9.  extends  it  to  a  forcible  detainer,  gives  justice:!  power  to  inquire  of  a  forcible  entry,  thougb 
fha  violence  is  over  before  they  arrive  lo  rusiezo  the  lands  nnd  tcnomenl::,  and  restore  pos- 
aession  of  them  to  the  party  ejected.     It  i;*,  however  provided,  that  thosre  who  keep  witii 
force  promises   of  which  they   or  their  ancestors  hnve  continued  in  possession   for  three 
years  or  upwards^  are  not  within  the  statnte  ;  and  Hirther,  to  enforce  this  proviso,  the  81 
Eliz.  ell.  declares  and  enacts  that  no  restitution  upon  any  indictitkent  of  forcible  entry  or 
holding  with  force  be  mnde  to  any  piirson,  if  the  person  so  indicted  hutli  had  the  occupation, 
or  been  in  quiet  pofses^ion  for  the  space  of  three  whole  years  together  next  before  the  day 
of  such  indictment  so  found,  and  his  esinte  therein  not  ended,  which  the  party  indicted  may 
allege  for  stay  of  reslitu'.ion,  and  restitution  to  stay  till  that  be  tried*  if  the  other  will  deny 
or  traverse  the  same  ;  and  by  the  21  Jac.  I.  c.  25.  :t  is  provided  that  such  judges,  juaiices, 
or  justice  of  the  peace,  as  by  reason  of  actor  acts  of  parlianient  then  in  force,  were  author- 
ized and  enabled  upon  inquiry  lo  give  restitution  of  post^cysion  unlo  tenants  of  any  estate  of 
freehold,  of  iheir  land^  or  tenements,  which  shall   he  entered  upon  by  force,  or  from  tbem 
withholden  by  force,  shall,  by  reason  of  that  act,  have  the  like  and  the  same  autiiority  and 
abihty  from  thenceforth  (upon  indictment  uf  such  forcible  entries?,  or  forcibly  withholding 
before  them  duly  found)  t(»givu  like  restitution  of  possession  unto  tenants  for  term  of  years, 
tenants  by  copy  of  court  roll,  guardians  by  kniglii's  service,  tenants  by  elegit,  statute  mer- 
chant, and  staple  of  lanrls  or  tenements  by  them  so  holden,  which  shall  be  entered  upon  by 
force,  or  holdcn  from  them  by  force. 

*  It  seems  to  be  agreed  that  an  eatry  may  be  forcible,  uot  only  in  respect  of  a  Tiolenee 
aetoally  done  to  the  person  of  a  man,  as  by  beating  him  if  he  refuse  to  retioqaish  his  pos- 
session, but  also  in  respect  of  any  other  Kind  of  violence  in  the  manner  of  the  entry  ,  as 
by  breaking  open  the  doors  of  a  boase.  whether  any  person  be  in  it  or  not,  especially  if  il 
bo  a  dwelling-hoQsc,  and  perhaps  also  by  an  act  of  outrage  afler  the  entry,  as  by  carrying 
away  the  parly's  goods.  Bat  it  seems  that  an  entry  is  not  forcible  by  the  bare  drawing  np 
a  latch,  or  polling  back  the  bolt  of  a  door,  tbeie  being  no  appearance  therein  of  being 
done  by  s  rong  haed  or  mnltitaJe  of  people;  and  it  hath  been  holden  that  entry  into  a 
konse  through  a  window,  or  by  qpening  a  door  with  a  key,  is  not  forcible;  see  1  Hale,  P, 
€.  664.  s.  26. 

t  It  if  to  be  observed  that  where ver'a  man,  either  by  bis  behaviour;  or  speech  at  the  time 
•f  bis  entry,  gives  those  who  are  in  possession  jost  cause  to  fear  that  be  will  do  tbem  some 
bodily  hnrt  if  they  will  not  ^ive  way  to  him,  his  entry  is  esteemed  forcible,  whether  h» 
•anae  snch  a  teirer  by  carry  mg  with  him  soch  an  anosnal  number  of  attendants,  or  be  ar- 
Biing  hinaself  m  soch  a  manner  as  plainly  inthnates  a  design;  or  by  aetoally  threatening  lor 
kill,  maim,  or  beat  those  who  shonid  continne  in  nossession,  or  by  giving  out  snch  speech- 
es as  plainly  imply  a  pnrpose  of  nsing  force,  as  il  one  say  that  he  will  keep  his  possesion 
in  spite  of  all  men.  or  the  like;  lee  1  Hale  P.  C.  664.  s.  22.  Bat  it  seems  that  no  entry 
shall  be  judged  forcible  fiom  any  threatening  to  spoil  another's  goods,  or  to  destroy  his  cat- 
tle, or  to  do  him  any  other  soch  like  damage,  whieh  is  net  personal;  see  1  Hale,  P.  C.  e. 
64.  9.  27. 

X  It  is  clear  that  it  may  be  committed  by  a  single  person  as  well  as  by  twenty;  I  Hale, 
P,  C.  e.  64.  B  29.  Bat  nevertheless,  all  those  who  accompany  a  man  when  he  makes  a 
forcible  entry  shall  be  adjudged  to  enter  with  him,  whethei  they  actually  come  upon  the 
]&nd  or  npt;  s^  1  Hale,  P.  C.  c.  64.  s.  22.  Hence,  a  man  who  breaks  open  the  doors  of 
his  own  dwelling-boose,  or  of  a  castle,  which  is  bis  own  inhrritanoe,  but  forcibly  detained 
from^  him  by  one  who  claims  the  bare  custody  of  it,  cannot  be  guilty  of  a  forcible  entry  or 
detainer  within  these  statute.  Bat  a  joint-tenant  or  tenant  in  common  may  ofleod  against 
them,  either  by  forcibly  ejecting  or  forcibly  holding  oat  his  companion;  see  Bac.  Ah.  tit. 
Forcibly  Entry.  ^  So  wh^r^  a  man  has  been  in  possession  of  land  for  a  great  length  of  time 
by  a  defeasible  title,  and  a  claim  is  made  by  him  who  has  a  right  of  entry,  the  wrongfol 
possessor  continuing  his  occupation  will  be  punishable  for  a  forcible  entry  and  detainer,  be- 
cause all  his  estate  was  defeated  by  the  claim,  and  his  continuance  in  possession  af^rwnrds 
amoants,  in  the  judgment  of  the  law,  to  a  new  entry;  see  Dalt.  J.  77. 

§  Or  such  like  easement;  and  the  same  fole  seems  to  hold  as  to  a  common  or  office;  sue 
2  Burn,  J.,  tit.  Forcible  Entry  and  Detainer;  I  Hale,  P.  C.  c.  64.  s.  31.      Dot  the  statotsa 
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2.  Turner  V.  Meymott.  H.  T.  1823.  C,  P.  1  Bing.  168.  Work* 

Declaration.     Trespass  for  breaking,  entering,  and  continuing  in  plaintiff's  *"<*'o'* 
dwelling  house,  with  a  count  debonis  asportoHs.     Plea,  not  guilty.     It  appear-  ^      tfci* 
ed  on  the  trial,  before  the  Lord  Chief  Baron,  that  the   plaintiff  had   been  a  door  of' 
weekly  tenant  to  the  defendant;  that  the  latter  had  given  the  former  a  week's  his  own 
notice  to  quit;  and  that,  on  the  expiration  of  such  notice,  the  plaintiff  had  re-hoose,  ia 
moved  from  the  premises,  but  before  doing  so,  had  locked  the  outer  door,  Jeav-  *!**  occopa 
ing  a  clock  and  some  furniture  in  the  house;  and  the  defendant,   during  the  *'*^"  ®''j  •• 
plaintiff's  absence,   broke  open  the  door  and  obtained  possession.       The  |,ad  omittet 
jury,  under  the     Lord  Chief  Baron's    directions,    found  a  verdict  for  the  to  qnit  af 


public,  and  that  it  was  a  question  not  yet  decided,  whether,  if  notice  to  quit  he  jyI  ||,^^|g 
given,  and  the  tenant  does  not  quit  accordingly,  a  landlord  can  go  with   force  coiltj  of  a* 
and  arms,  and  do  that  which  had  hitherto  been  accomplished  by  an  action  of  forcible  «i 
ejectment?  In  Taunton  v.  Costar,  7  T.  R.  431.  it  had  been  determined,  that  a^'J* 
tenant  holding  over  aAer  the  expiration  of  his  term,  cannot  distrain  his  land-   L^^  1 
lord's  cattle  put  in  by  way  of  re-entering  on  the  possession;  hut  that  case  be- 
ing the  case  of  a  close,  and  where  the  landlord  could  quietly  and  peaceably 
take  possession,  was  distinguishable  from  the  present:  and  though  Lord  Ken- 
yon,  in  giving  his  judgment,  had  said,  ^' If  the  landlord  had  entered  with  a 
strong  blind  to  dispossess  the  tenant  by  force,  he  night  have  been  indicted  for 
a  forcible  entry,  but  there  can  be  no  doubt  of  his  right  to  enter  upon  the  land 
at  the  expiration  of  the  term."     This  was  going  further  than  that  case  requir- 
ed.    It  is  an  extraordinary  proposition,  continued  the  counsel,  that  I  may  do 
80  by  force  and  violence,  with  respect  to  my  civil   right,  what  the  action  of 
ejectment  was  intended  to  effect:  true, — I  am  liable  to  a  criminal  proceeding; 
but  I  do  not  see  how  any  man  may  enforce  a  legal  right  in  a  forcible  way.     It 
is  the  law  of  England,  that  you  shall  not  take  the  law  into  your  own  hands, 
and  by  a  breach  of  the  peace  enforce  a  civil  right;  but  if  the  law  is,  as  ia  con- 
tended for  to-day y  a  party,  and  particularly  a  poor  person,  will  henceforth  go 
with  a  hammer  and  a  crow  bar  and  turn  parties  out  of  possession. 

Per  Cur,  The  case  is  that  of  a  tenant  holding  over  after  a  notice  to  quit, 
the  right  to  possession  on  the  part  of  the  tenant  ceasing,  and  the  right  to  poa- 
aesssion  vesting  in  the  landlord.  There  can  be  no  doubt  but  that  the  landlord 
had  a  right  to  take  possession  some  way  or  other,  and  taking  possession  peace- 
ably, Lord  Kenyon  said,  was  too  clear  to  admit  of  argument.  That  he  may 
take  possession  peaceably,  is  the  only  distinction  between  that  and  forcibly. 
It  is  said,  that  taking  possession  forcibly  is  an  ofience,  and  so  it  is,  but  it  ia  a 
public  offenoe,  and  liable  to  indictment  as  a  forcible  entry;  then  it  comes 
round  to  this,  that  there  are  a  number  of  civil  injuries  which  merge  in  criminal 
injuries.  The  house  had  ceased  to  be  the  plaintiff 's  house;  and,  as  far  as 
corporal  possession  goes,  he  had  quitted:  The  landlord  takes  a  hammer  and 
breaks  open  his  own  door.  May  not  any  person  open  his  own  door  ?  The  plain- 
tiff's counsel's  argument  seemed  to  suppose  danger^  We  will  not  discuss 
that  here;  but  this  case  is  specially  circumstanced;  there  were  only  some  old 
tables  and  chairs  upon  the  premises.  Lord  Kenyon  touches  on  this  in  the  case 
quoted,  stops  counsel,  and  calls  on  Sergeant  Williams  to  go  on. 

II.  RELATIVE  TO  THE  DEFINITION  AND  NATURE  OF  THE 

FORCIBLE  DETAIN ER.» 

apply  to  a  force  done  to  ecclesiastical  possessions*  as  eharches,  Ticarage-honses,  &c.  M 
mach  as  if  it  were  done  to  a  temporal  inheritance.  And  it  has  been  holden,  as  a  general 
rale,  that  a  person  may  be  indicted  for  a  forcible  entry  into  any  each  iocorporaal  heredita- 
ment, for  which  a  writ  of  entry  will  lie,  either  by  ihe  eon^oiiea  law  as  for  rent,  or  by  ata- 
tote,  as  for  tithes,  &c.  Bat  it  seems  that  a  man  canat  be  convicted  upon  view*  by  forea 
of  the  15  &.  2.  c.  2.  of  a  forcible  detainer  of  any  incorporeal  inheritance,  wherein  btean- 
oot  be  said  to  have  a  precedent  forcible  entry;  see  1  Hawk.  P  C.  e.  64.  a.  31. 

^  Forcible  detainer  ie  where  a  man  who  enters  peaceably  afterwards  detaini  hif  peaaap- 
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I  726  1      III.  RELATIVE  TO  THE  REMEDIES  CONNECTED  WITH. 

(A)  By  action.* 
Hardestt  V.  GooDENouGH.  M.  T.  1701.  K.  B.  7  Mod.  138.  S.  P.  Rbxt. 

Burgess.  M.  T.  1662.  K.  B.  T.  Raym.  84. 
Per  Cur,     We  may  award  restitution  immediately,  though  we  file  it,  if  the 
defendant  do  not  plead  three  years'  quiet  possession  immediately  before  the 

•to  this  ae  force,  and  that  his  estate  yet  continues   according  to  the  statute  of  31  Eliz.  c. 

tioo.a  plea  j  j,      The  party  ought  to  be  ready  with  their  plea  in  such  a'case  as  thid,  for 

of  ••  Aroo  (,ne  may  justify  a  forcible  entry  if  he  were  three  years  in  quiet  possession  inn 

•DjoTiDent*  naediately  before,  and  his  estate  still  continues. 

If  a  »•!•  (B)  Bt  motion  to  the  court* 

Sutton's  case.  H.  T.  1702.  K.  B,  6  Mod.  91. 
Sutton  had  been  marshal  of  the  court,  and  for  non-attendance  another  waa 
sworn  into  his  place;  but  as  the  court  declared,  without  prejudice  to  his  right 

The  Court  to  the  office,  for  that  was  left  to  the  law'  the  new  marshal  to  get  possession 

baa  refoaod  made  a  forcible  entry  into  the  prison.     On  motion, 

to  relieve         p^^  q^^^     jj  cannot  be  disrespectful  to  us  that  any   should  use  the  remedy 

foire'ibU^     the  law  gives  him,  and  here  you  would  have  us  hold  plea  of  forcible  entry  by 

entry.  parol;  whereas,  the  court  has  no  original  jurisdiction  of  forcible  entry,  ct  cur^ 

rat  leXy  for  it  is  a  question  of  right  between  two  contending  officers.  And  as  to 
the  inconvenience  of  escapes,  the  court  said  that  he  was  so  used  to  suffer  to1-» 
untary  escapes,  that  he  could  not  imagine  he  feared  any  danger  that  way. 

I   727  1  (C)    By  indictment. 

0a6Scient  (a)  Form  of ,     Ist.   Slaiementof  (he  force  and  violence . 

force  and  Rex  v.  Wilson.  M.  T-  1799.  K.  B.  8  T.  R.  362. 

Tioleneo  pgf  Lawrence,  J.     No  particular  technical  words  are  necessary  in  such  an 

"?**•*?*       indictment;  all  that  is  required  is,  that  it  should  appear  by  the  indictment  that 

^^^  ^        such  force  and  violence  had  been  used  as  constitute  a  public  breach  of  the 

breach  of    peace. 

the  peace, t  2(2.   Statemeniofthe_place. 

In  the  in       j.  Tatlor  v.  Griffith.  M.  T.  1701.  K.  B.  7  Mod.   116.  S,  P.  Rex  v. 

thV"lace  Depuke.  1 1  Mod.  273. 

BeJf  be*de      -^^  indictment  for  forcible  entry  was  quashed  upon  the  objection  that  it  did 

acribed        not  appear  what  estate  the  party  had,  whether  for  years  or  at  will,  and  so  the 

with  certain  court  could  not  tell  what  execution  to  award,  but  if  the  estate  were  set  out  per- 
haps the  possession  should  be  restored  to  one,  and  the  freehold  Co  another, 

■ion  by  force;  and  the  same  circamstances  of  violence  or  terror  which  will  make  an  entry 
forcible,  will  alae  make  a  detainer  forcible.  From  whence  it  seems  to  follow,  that  whoe- 
ver keeps  in  his  honse  an  unusaal  nambei  af  people,  or  nnnsaal  nomber  of  people,  or  nnn- 
anal  weapons,  or  threatens  do  do  somebody  hart  to  the  former  possessor,  if  be  dare  retarD» 
is  guilty  of  a  forcible  detainer,  thoagh  no  atteoapt  be  made  to  re-entttr.  But  a  man  will 
not  be  gnilty  of  the  offence  of  forcible  detainer  for  merely  refusing  to  go  ont  of  the  house, 
and  continuing  therein  in  dispite  of  another;  see  1  Hawk.  P.  C.  c.  64.  s.  30;  so  thath  was 
not  a  forcible  detainer  if  a  lessee  at  will,  after  the  determination  of  the  will,  denies  pos* 
session  to  the  lessor  when  he  demands  it,  or  shuts  the  door  against  the  lessor  when  be  would 
enter;  or  if  he  keeps  out  a  commoner  by  forconpon  his  own  land;  Com.  Dig*  Forcible  De- 
teiner,  B.;  1  Rush.  C.  &  M.  289.  2nd.  Ed'U 

*  By  statute  8  H.  6.  s.  6.  if  any  person  be  put  out  or  disseised  of  any  lands  or  teae* 
"  tnents  in  a  forcible  manner,  or  put  out  peaceably,  and  after  holden  out  with  utrong  haad* 
the  party  grived  shall  have  assize  of  novel  disseisin  or  writ  of  trespass  against  the  disseie- 
or;  and  if  ho  recovera,  he  shall  have  treble  damogcs,  and  the  defendant  moreover  shall  make 
fine  and  ransom  to  the  King.  Bat  this  action  being  at  the  suit  of  the  party,  and  only  |br 
tho  right,  is  only  where  the  entry  of  the  defendant  was  not  {lawful;  for,  if  a  man  entereth 
with  force  where  his  entry  it  lawful,  he  shall  not  be  punished  by  way  of  action,  but  yet 
he  may  be  indicted  upon  the  statute,  for  the  indictment  is  for  the  force  and  for  tho  King, 
and  he  shall  make  fine  for  the  King,  although  his  right  is  ever  so  good;  see  Dalt.  J.  c.  12$. 

t  The  indictment  need  not  state  the  offence  to  have  been  connroitted  both 
inanuforii,  6  Mod.  96 ;  S.iyer.  227 ;  and  viet  «nnw,  but  (be  former  will  suffice, 
as  it  includes  (ho  latter,  Cro.  Eliz.  461 ;  it  is  the  words  ^^  with  a  strong  hand" 
that  distinguish  the  indictable  oHence  from  the  civil  trespass.  -  If  the  word 
^^  disseised^'  is  inserted,  it  is  not  always  necessary  to  use  the  terms  expelled 
or  unlawfully,  for  tho  last  is  superfluous,  and  the  first  is  implied  in  the  word 
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and  here  besides  it  was  not  said  that  there  was  a  disseisin  of  him  who  had  the  tr»*  and 
freehold.  "how  tho 

2.  Rex  v.  Holmes.  M.  T.  1669.  Jji.  B.  I  Mod.  73.  utM.f  ~ 

An  indictment  for  forcible  entry  slated  that  he  was  possessed  de  (fuodam /^^  fQ^ 
iermino  in  objection,  because  it  did  not  say  annorum.  The  court  quashed  the  years, 
indictment.  f  728  ] 

Srd.    Statement  of  the  poaftcssion  or  freehold  of  the  party  expelled.  The  indict 

1.   Anon.  T.  T.  17i5.  1  Sess    Ca.  3.09.  Rrx  v.  Taylor.  H.  T.  1701.  K.  B.  men*  must 
7  Mod.  1^23.  S.  P  Rex  v.  Denny.  M.  T.  1699.  K.  B.  1  Ld.  Raym.  210.  "Jf''  ™« 
Rex  v.  Nause.  4  Mod.  •^19.  peHed  hL" 

ft  was  moved  to  quash  an  indictment  for  entering  a  garden  belonging  to  a  the  posses 
messuage  of  A.  B.  but  did  not  say  A.   B   was  In  possession,  for  the  defendant  8ioii.t 
himself  might  be  in  |)os<es'^i  >n,  and  granted. 

2.   Rrx  v.  Wilson,  M.  T.  1799.  K.  B.  8  T.  R.  357.  B»t  an  in 

An  indictment  f  )r  a  forcible  entry  nnd  detainer  at  common  law  stated,  that  "**^'™®"*  •^ 
the  dofendauls,  with  force  and  arni.s  unlawfully  and  injuriously,  and  with  a  j^^^  statin* 
strong  hand,  entered  into  a  ceitain  mill,  and  certain  lands  and  houses,  and  (hat* he  was 
the  scites  of  a  certain  milt  and  certain  bnu><es,  with  the  appurtenances,  being  possessed, 
in  the  possession  of  M.  No  obj^^ctiun  was  taken,  because  the  premises  were  will  saffic** 
not  stated  more  accurately  to  be  in  the  possession  of  M. 

4th.    Slalenunt  oj  the  entrij  and  disseisin,^ 

disseised;  but  unless  the  word  disseised  be  used,  the  indictment  at  common 
law  should  contain  the  word  expelled;  8  T.  R.  337;  Cro.  Jac.  32. 

*  And  therefore,  if  it  merely  charges  .that  the  defendant  forcibly  entered  a 
certain  tenement,  which  may  signify  any  thing  which  may  be  held,  and  even 
an  incorporeal  hereditament,  it  will  be  defective;  1  Sess.  Ca.  357;  1  East, 
441 ;  2  Stra.  891.  So  to  allege  that  the  defendant  entered  two  closes  of  mea- 
dow or  pasture,  a  house,  a  rod  of  land,  or  certain  lands  belonging  to  a  house^ 
is  bad,  for  the  same  certainty  is  required  as  in  a  declaration  in  ejectment; 
Hawk.  b.  I.e.  64.  s.  37. 

t  And  in  a  case  where  the  court  of  K.  B.  qua«ihed  an  indictment  because  it 
xlid  not  appear  what  estate  thw  person  e.xpelled  had  in  the  premises,  they  said 
thai  it  was  absolutely  necessary  that  this  should  appear,  otherwise  it  would  be 
uncertain  whclbcr  any  one  of  the  statutes  relative  to  forcible  entries  extended 
to  the  estate  from  which  the  expulsion  was,  the  5  Ric.  2.  c.  7.  the  16  Ric.  2. 
c.  2.  and  the  8  Hen.  6.  c.  9.  only  extending  to  freehold  estates,  and  the  21 
Jac.  1.  c.  io.  extending  only  to  estates  linlden  hy  tenants  for  years,  tenants  by 
copy  of  court  roll,  and  tenants  by  elegit,  statute  merchant,  and  statute  staple; 
aee  sayer.  Rep.  I4i. 

J  And  on  the  8  Hen.  6.  must  .state  that  tho  place  was  the  freehold  of  the 
party  grieved,  but  seems  to  he  sufficient,  on  the  statutes  of  Rich.  2.,  to  show 
who  had  the  possession,  Hawk,  b.  I.e.  G4.  s.  38;  on  the  8  Hen.  6.  the  alle- 
gation must  be  express  that  the  place  was  the  freehold  of  the  party  grieved, 
at  the  time  the  injury  arose*  id.  ibid.  And,  as  under  this  act  it  must  be  shown 
that  the  party  agi^rieved  was  seised  of  a  freehold,  in  order  to  bring  the  case 
within  It,  so  under  21  Jac.  I.  c.  15.  the  indictment  must  allege  such  an  estate 
in  him  as  that  statute  requires;  and,  therefore,  to  set  forth  in  general  that  he 
was  possessed,  or  possessed  for  a  certain  term,  without  adding  that  it  was  for 
years,  Is  not  good;  for  in  the  first  case,  it  may  be  supposed  that  he  is  merely 
a  tenant  at  will;  and,  in  the  second,  that  he  is  possessed  of  a  term  for  life,  in 
neither  of  which  cases  will  the  statute  of  James  apply;  Haw.  b.  I.e.  64  s.  38. 

^  It  appears  also  to  be  suffic  ent  to  allege  that  the  defendant  on  such  a  day 
entered  and  disseised  the  prosecutor  without  adding  the  words  "  then  and 
there  to  the  disseisin,"  Cro.  Jac.  41.  151.  An  indictment  for  a  forcible  de- 
tainer is  good,  without  showing  that  tho  defendant's  original  entry  was  peace- 
ful; Cro.  Jac.  19.  But  it  seems  clenfthat  an  entry  must  be  shown,  as  the  act 
would  not  apply  if  the  party  had  been  always  in  possession;  Hawk.  b.  1.  c. 
$4.  8,  40.     Jt  seems  (o  have  been  lefl  doobtful,  whether  an  indictment,  stating 
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r  '29 ]  Bth,  Effect  rf repugnancy  in*    (6)  JPfca.t  (c)  Eoidenee. 

Is/.  M  common  law. X    Slnd,    Under  statute. 

1.   On  S  Rick.  2.  c.  8.§     2.    On  21  Jac^  1.  c.  15.|} 

3.   On  8  Hen,  6.  c.  19.,  or  21  Jac.  1.  c.  I6.(a) 

that  the  defendant  entered  and  disseised,  without  saying  whether  the  entry 
was  peaceable  or  violent,  is  good,  Cro.  \Eliz.  915;  though,  on  principle,  it  ap- 
pears to  be  defective,  as  charging  no  specific  oflTence. 

"*  It  is  clear  that  repugnancy  in  stating  the  charge  will  vitiate,  as  if  in  an  in- 
dictment on  8  Hen.  6 .  setting  forth  that  the  defendants  peaceably  entered, 
and  then  and  there  with  force  and  arms  disseised  the  prosecutor;  or  it  set 
forth  a^disseisin  of  land  then  and  still  being  the  freehold  of  the  party  gciered, 
for  it  appears  that  he  always  remained  in  possession,  in  which  case,  there  can 
have  beeu  no  disseisin;  Alleyn,  50.  2  Roll.  Rep.  311. 

t  To  obtain  time,  a  plea  traversing  the  force,  or  pleading  three  years'  pos- 
session, may  be  pleaded;  1  Lord  Raym.  440.  But  when  the  proceedings  are 
removed  by  teriiorari  into  K.  B.,  defendant  must  plead  imtanter. 

I  The  evidence  of  the  forcible  entry  upon  this  indictment  must  be  stronger 
than  is  required  to  support  an  indictment  on  the  statutes,  that  is  to  say,  there 
roust  be  proof  of  svich  a  force  as  constitutes  a  public  breach  of  the  peaces  Rex 
v.  Wilson,  8  R.  T.  357. 

^  The  prosecutor  must  prove,  first,  that  he  was  seised  in  fee  of  the  premises 
in  question  at  the  time  of  the  forcible  entry;  and  proof  that  he  was  in  the  actn-* 
al  occupation  of  the  premises,  or  in  the  perception  of  the  rents  and  profits,  is 
sufficient  prima Jaeie  evidence  of  his  seisin;  see  Jay ner  v.  Price,  5  Taunt. 
d26;  1  Marsh,  68.  This  presumption;  however,  may  be  rebutted  either  by 
direct  evidence  of  circumstances  from  which  the  jury  may  presume  it;  tfidt  id. 
Secondly,  the  prosecutor  must  prove  the  forcible  entry,  an  entry  with  strong 
hand,  or  with  multitude  of  people,  being  the  offence  described  in  the  statute. 
Therefore,  an  entry  by  breaking  the  doors  or  windows,  Sfc,  whether  any  per- 
son be  in  the  house  or  not,  especially  if  it  be  a  dwelling  house,  is  a  forcible  en* 
try  within  the  statute,  see  1  Hawk.  c.  64.  s.  26.  so  an  entry  where  personal 
violence  is  done  to  the  prosecutor,  or  to  any  of  his  family  or  servants,  or  to  any 
person  or  persons  keeping  the  possession  for  him,  vide  id.  s.  26,  or  even  where 
it  i9  accompanied  with  such  threats  of  personal  violence  (either  actual  or  to  be 
implied,  from  the  actions  of  the  defendants,  or  from  his  being  unusually  armed 
or  attended,  or  the  like)  as  were  likely  to  intimidate  the  prosecutor  or  his  fam- 
ily ,'&c.  and  to  deter  them  from  defending  their  possession,  vide  id.  s.  27.  20. 
21;  is  a  forcible  entry  within  the  statute.  But  an  entry  by  an  open  window, 
or  by  opening  the  door  with  a  key,  or  by  mere  trick  or  artifice,  such  as  by  en- 
ticing tike  owner  out,  and  then  shutting  the  door  upon  him,  or  the  like,  without 
funher  violence.  Com.  Dig.  Fore.  Entry,  A.  3;  1  Hawk.  c.  64.  s.  26;  or  if 
effected  by  threats  to  destroy  the  owner's  goods  or  cattle  merely,  and  not  by 
threats  of  personal  violence,  1  Hawk.  c.  64.  s.  28.  is  not  evidence  of  a  forci- 
ble entry.  Thirdly,  as  to  the  expulsion,  it  is  necessary  to  prove  the  expul- 
sion, and  that  the  presecutor  is  still  kept  out  of  possession  merely  for  the  pur* 
pose  of  obtaining  restitution  of  the  premises,  I  Hawk.  c.  64.  s.  41 ;  but  it  is  no 
pert  of  the  offence  described  by  the  statute  which  mentions  a  forcible  entry 
merely. 

II  rroving  the  estate  the  prosecutor  had  in  thepremises,  together  with  that 
stated  in  the  previous  division,  will  suffice. 

(a)  The  prosecutor  must  show  the  seisin  or  possession,  as  in  the  two  former 
cases;  and  prove  an  entry,  whether  peaceable  or  not  is  immaterial.  Proof  of 
the  expulsion,  which,  ex  vi  term^,  implies  force,  is  not  material,  as  the  gist  of 
the  ofTeni-e  is  the  forcible  detainer  merely.  Holding  the  premises  from  the 
prosecutor  by  force,  however,  must  be  proved,  and  the  same  violence,  or  ter- 
ror, which  will  make  an  entry  forcible,  will  also  make  a  detainer  forcible;  I 
Hawk.  c.  64.  8.  SO;  1  RusseU,  417.  But  merely  refusing  to^o  out  of^the 
house,  1  Hawk.  c.  64,  s.  30;  or  a  tenant  at  will  denying  possession  to  his  les* 
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.  (d)  PumshmerU*    {e)  Of  the  reiiUvHan^  [  430  | 

let.  By  whom  awarded, 
I.  Jtthe  general  sesstoru.li     2.  By  one  jwtice.'l    3.  On  a  certiorari.^ 

Rex  v.  Jones.  M.  T.  17^1.  K.  B.  I  Stra.  474.  If  in  the  K. 

A  conviction  of  forcible  entry  was  quashed,  for  the  old  exception  o€  measua-^:  *^*  ^^^ 
gium  give  tenenienium;  but  the  restitution  iVaa  opposed^  on  an  affidavit  that  the  ^'^'!!k^ 
party's  title  (which  was  by  lease)  had  expired  since  the  conviction.     The  court  ?he  Coort 
said,  they  had  no  discretionary  power  in  the  case,  but  were  bound  to  award  will  order 
restitation  on  quashing  the  conviction.  re^titation. ' 

Std.  Howinade,\\  T  '^31] 

1.  Rbx  v.  Harris.  T.  T.    1698.  K.  B.  1  Ld.  Raym.  482.  If  after  r«s 

After  restitution  there  was  an  expulsion.     On  motion.  Holt,  C.  J.,  said,  »^  21111*^^5^*13 
possession  be  delivered  by  habere  Jaciaa  posaesaionem^  or  grant  of  restitution,  QxpnUion. 
and  that  is  avoided  immediately  by  a  new  force,  then  the  party  shall  have  a  a  scecond* 
new  habere  facias  ponsessionem^  or  a  new  writ  of  restitution;  but  if,  after  the  writ  of  re 
restitution  awarded,  the  party  enjoys  quiet  possession,  and  then  he  is  removed  •^^^n^ioB 
by  a  new  force,  there  he  must  resort  to  a  new  remedy.  ""'7  ■■■■• 

2.  Rbx  v.  Harris.  T.  T.  1696.  K.  B.  3  Salk.  313.  now  inoSi 

M.  forcibly  entered  and  detained,  &c. ;  and  about  three  years  and  two  sition. 
months  after  the  inquisition,  the  justices  awarded  a  precept  to  restore  H.  which  The  writ 
was  executed,  and  thereupon  M.  brought  a  certiorari  to  remove  this  inquisi-  mpst  be 
tion  into  K.  B.,  and  a  writ  of  restitution  was  awarded.     But  the  Court  held  it  ^*^hin 
illy  because  it  was  not  within  three  years  after  the  restitution.  ^/®*  4Tbi 

^  quiflitim. 

flor;  or  a  man  keeping  out  of  his  land,  by  force,  a  person  claiming  common  up- 
on it,  Com.  Dig.  Forcible  Det.  B.  2.  is  not  a  forcible  holding  within  the  mean- 
ing of  the  statutes. 

*  By  5  Rich.  2.  c.  3.  the  offender  is  to  be  punished  by  imprisonment,  and 
ransom,  at  the  King's  will;  or  if  a  forcible  entry,  or  detainer,  shall  be  made 
by  three  persons  or  more,  it  is  also  a  riot,  and  may  be  proceeded  against  as 
^uch,  if  no  inquiry  hath  before  been  made  of  the  force. 

'I'  Tho  same  justice  or  justices  before  whom  an  indictment  of  forcible  entry, 
or  detainer,  shall  be  found,  may  award  restitution;  but  no  other  justices,  ex- 
cept those  before  whom  the  inquest  was  found,  may  award  restitution,  unless 
the  indictment  be  removed  by  certiorari  into  the  Court  of  King's  Bench;  and 
that  court,  by  the  plenitude  of  its  power,  can  restore,  because  that  is  supposed 
to  be  implied  by  the  statute,  on  the  ground  that,  whenever  an  inferior  jurisdic- 
tion is  erected,  the  superior  jurisdiction  must  have  authority  to  put  it  in  exe- 
cution. 

The  party  grieved,  if  he  will  lose  the  benefit  of  his  treble  damages  and  costs, 
may  be  aided,  and  have  the  assistance  of  the  justices  at  the  general  sessions, 
by  way  of  indictment,  and  on  the  statute  of  8  Hen.  6.  which  being  found  there 
he  shall  be  restored  to  his  possession  by. a  writ  of  restitution,  granted  out  of 
the  same  court  to  the  sheriff'. 

J  By  8  Hen.  6.  c.  9.  for  a  more  speedy  remedy,  the  party  grieved  may 
complain  to  any  one  justice,  or  to  a  mayor,  sheriff,  or  bailiff  within  their  liber- 
ties. But  although  one  justice  alone  may  proceed  in  such  cases,  yet  it  may 
be  advisable  for  him,  if  the  time  for  viewing  tho  force  will  suffer  it,  to  take  to 
his  assistance  one  or  two  more  justices. 

§  Although  regularly,  the  justices  only  who  were  present  at  the  inquiry  and 
trial  of  the  indictment  ought  to  award  restitution;  yet  if  the  record  of  the  pre- 
sentment or  indictment  shall  be  certified  by  the  justice  or  justices  into  the 
King's  Bench,  or  the  same  presentment  or  indictment  be  removed  or  certified 
thither  by  cerHeraAy  the  justices  of  that  court  may  award  a  writ  of  restitution 
to  the  sheriff  to  restore  possession  to  the  party  expelled;  for  the  justices  of  the 
King's  Bench  have  a  supreme  authority  in  all  eases  of  the  Crown. 
T 


„  -  he  justices,  or  justice,  may  execute  the  writ  of  restitution  in  person,  or 
may  make  their  precept  to  the  sheriff  to  do  it;  see  1  Hawk.  P.  U.  c.  64. 
The  sheriff,  if  need  be,  may  raise  the  power  of  the  county  to  assist  him  in  the 
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nd.   Staying  ofj^    Ath.     Superseding  of,1[    5ih.   Of  ieUing  a$ide^ 
[732]        JpottfWe  iWarrtefif.     See  tit.     Abduction. 
iForeClOSett.     See  tit.  Mortgage. 

iTOteCan  SUtlCnunt.     See  post,  tU.  J^ulgment, 

Jfoxtiuvi  SaVDS  atiH  titustotns  || 

1»  Robinson  t.  Bland.  M.  t.  1  Geo.  3.  K.  B.  2  Burr.  1083;  S-  C.  2 

Blac.  256. 
Whether  an  actiort  can  be  supported  in   England,  on  a  contract  which  is 
void  by  the  law  of  England,  but  Vftl'id  by  the  law  of  the  country  where  (be  mat-* 
Whether  a  ^^^  ^^'^*  transacted,  is  a  great  question  undetermined. 

foreign  con  But  per  Wilmot,  J.  I  cannot  help  thinking  ihnt,  where  a  person  appeals  to 
tract,  void  the  law  of  England,  he  must  take  his  remedy  according  to  the  law  of  England, 
by  the  law  to  which  he  has  appealed.  The  law  of  the  place  where  the  thing  happens  does 
ofEogland,  j^^^j  always  prevail;  therefore  the  lex  loci  cannot  in  all  cases  govern  and  direct, 
can  e  sue  rpj^^  sentences  of  foreign  courts  have  always  some  degree  of  regard  paid  to 
question*  them  by  the  courts  of  justice  here,  and  it  is  very  rijrht  that  an  allcnlion  should 
and  it  be  paid  to  the.n,  as  far  as  they  ought   to  have  w  i^ht   in   the  case  depending, 

■eemi,  But  if  a  man  originally  appeals  to  the  law  of  England  for  redress,  he  must  take 
where  a  fo  hig  redress  according  to  that  law  to  which  he  has  appealed  for  such  redress, 
leign  Con  Therefore  if  the  rule  of  determination  be  different  by  the  law  of  another  coun- 
ffinally  an  ^^Yf  ^'*°'"  ^^^  """^^  here,  yet  I  should  incline,  though  I  give  no  opinion  at  all  on 
ed  on  in  the  point,  that  the  law  of  England  whore  the  action  is  brought  should  prevail 
England,     against  the  law  of  that  other  country,  if  they  really  did  clash  as  to  each  otherf 

the  law  of  because  the  party  seeking  redress  has  chosen  to  apply  here. 
England  ^ 

▼era  u.  execution  of  the  precept;  and  therefore,  if  he  makes  a  retarn  thereto  that  he 
could  not  make  a  restitution  by  rean  )n  of  the  resistance,  he  shall  be  amerced; 
and  it  is  said,  that  a  justice  of  peace,  or  sheriff,  may  break  open  a  house  to 
make  restitution;    see  Com.  Dig   tit.  Forcible  Entry. 

*  By  the  proviso  in  the  statute  of  8  Hen.  6.  c.  9.  and  also  by  the  31st  Efo. 
c«  11.  that  any  one  indicted  upon  these  statutes  may  allege  quiet  possessioDi 
for  three  whole  years  to  stay  the  award  of  restitution;  in  the  construction  of 
which,  it  has  been  holden,  that  such  possession  must  liave  continued,  without 
interruption,  during  three  whole  years  next  before  the  indictment. 

"I"  The  same  justices  who  have  awarded  a  restitution  on  an  indictment  of  for- 
cible entry,  &.c.  or  any  two  or  one  of  them,  may  afterwards  supersede  such  res- 
titution upon  an  insufliciency  in  the  indictment  appearing  unto  them. 

J  The  Court  of  King's  Bench  has  such  a  discretionary  power  over  these 
matters,  from  an  equitable  construction  of  the  statutes,  that  if  a  restitution  shall 
appear  to  have  been  illegally  awarded  or  executed,  that  Court  may  set  it  aside, 
and  grant  a  restitution  to  the  defendant.  But  a  defendant  cannot,  in  any  case 
'  whatsoever,  ex  rigore  juris,  demand  a  restitution,  either  upon  the  quashing  of 
the  indictment,  or  a  verdict  found  for  him  on  a  traverse  thereof,  &c.,  for  the 
power  of  granting  a  restitution  is  vested  in  the  K.  B.  only  by  an  equitable 
contruction  of  the  general  words  of  the  statutes,  and  is  not  expressly  given  by 
these  statutes,  and  is  never  made  use  of  by  that  Court  but  when,  upon  consid- 
eration of  the  whole  circumstances  of  the  case,  the  defendant  shall  appear  to 
have  some  right  of  the  tenements,  the  possession  whereof  he  lost  by  the  fei^ 
tit ution  granted  to  the  prosecutor;  see  3  Bac.  Abr.  tit.  Forcible  Entry;  I 
Hawk.  P.  C.  64. 

^  At  Leinstor  (ancientlv  calird  I  enminster.)  there  is  the  Borouwh  and  the 
Foreign  Court,  which  last  is  within  the  jurisdiction  of  the  manor,  but  not  within 
the  liberty  of  the  bailiff' of  the  borough;  so  there  is  a  Foreign  Court  of  the 
honour  of  Gloucester;  Claus.  8  Ed.  ^. 

|]  A  foreign  kingdom  is  one  under  the  dominion  of  a  foreign  prince;  so  that 
Ireland;  or  any  other  place  subject  to  the  Crown  of  England,  cannot  with  us 
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2.  HoLHAN  V.  JoHNsox.  T.  T.  25  Geo.  3.  K.  B.  Cowp.  34S.  [  795  ] 
Per  Lord  Maosfield,  C.  J.     Every  actiou  tried  here,  upon  a  contract  made  Unlen  Um 

abroad,  must  be  tried  by  the  law  of  England;  but  the  law  of  England  says  *^®"j'*®^ 
that  in  a  variety  of  instances,   with  regard  to  contracts  legally  made  abroad,  ^^^^^^  y^ 
the  law  of  the  cpuntry  where  the  cause  of  action  arise  shall  govern.     There  ]^f^[  ^y 
are  a  great  many  cases  which  every  country  says  shall  be  determined  by  the  tbeEogtiih 
laws  of  the  foreign  countries  where  they  arise;  but  no  country  ever  takes  no-  Uwj 
tice  of  the  revenue  lands  of  another. 

3.  Male  v.  Roberts.  E.  T.   1800.  C.  P.  N.  P.  3  Esp.  163.  ^M^n^^ 
To  an  action  for  money  paid,  the  defendant  pleaded  infancy .     It  appeared  ?  ^^^^  ^^ 

that  the  defendant  had  been  indebted  to  one  A.  B.,  in  Scotland,   and  being  j^  ^^Qg^* of 
about  to  leave  Scotland,  A.  B.  arrested  him,  under  a  writ  called  a  Fuge^  the  action 

,  abroad 
most  b« 

_^ — ,  _._., ,   —  ~-  --   —  *^     4i      *u    shownthat 

Scotland,  the  contract  must  be  governed  by  that  law,  and  consequently  tne  ^^^yi  do 
defendant  is  bound  to  show  that  infancy  is  a  legal  defence  by  the  law  of  Scot-  fence  ia 
land.  aanotioned 

4.  MoRTYN  v.  Fabryas.  M.  T.   15  Geo.  3.  K.  B.  Cowp.  174.  by  the  laws 

Per  Cttr.     The  way  of  knowing  foreign  laws  is,  by  admitting  them  to  be  o^thaicottn 

I  proved  as  facts;  and  the  Court  must  assist  the  jury  m  ascerlaming  what  thcpj^'^j^ 
aw  is.     For  instance,  if  there  is  a  French  settlement,  the  construction  of  jawa  moat 
which  depends  upon  the  custom  of  Paris,  witnesses  must  be  received  to  ex-be jproved 
plain  what'the  custom  is,  as  evidence  is  received  of  customs  in  respect  of«»  f*cta, 
trade.     So  in  the  supreme  resort  before  the  King  in  council,  the  privy  council 
determine  all  cases  that  arise  in  the  plantations,  in  Gibraltar  or  Minorca,  in 
Jersey  or  Guernsey,  and  they  imform  themselves  by  having  the  law  stated  to 
them.  ,  L  V^    J 

5.  Millar  v.  Hernick.  H.  T.  1816,  C.  P.  4  Campb.  155.  t^n  bv  pa 

Per  Gibhs,  C.  J.     Foreign  laws  not  written  are  to  be  proved  by  the  parol^^, '^^f  ** 
examination  of  witnesses  of  competent  skill.     But  where  they  are  in  writing,  dence. 
a  copy  properly  authenticated  must  be  produced.  ' 

6.  Clbgg  v.  Levy.  M.  T.  1812.  K,  B.  N.  P.  3  Campb.  166.  S.  P.  Brept- If  written 
LINK.  V.  Schneider.   M.  T.   1796.  K.  B.  3  Esp.  6«.  a  copy  pro 

Per  Lord  Ellenborough,  C.  J.     I  must  have  more  distinct  evidence  of  the  P^^JjJj^^^ 
law  of  Surinam  upon  this  subject^  than  the  parol  examination  of  a  merchant.  ^^^^  ^^ 
The  law  being  in  writings  an  authenticated  copy  of  it  ought  to  be  produced;  anced. 

be  called  foreign;  though  to  some  purposes,  they  are  distinct  from  the  realm 
of  England,  U  two  of  the  King's  subjects  fight  in  a  foreign  kingdom,  and  one 
of  them  is  killed,  it  cannot  be  tried  hero  by  the  common  law;  but  it  may  be 
tried  and  determined  in  the  court  of  the  constable  and  martial,  according  to  the 
civil  law;  or  the  fact  may  be  examined  by  the  Privy  Council,  and  tried  by 
commissioners  appointed  by  the  King  in  any  county  in  England  by  statute  33 

A.  8.  c.  23;  3  Inst.  48.  ,         r      j 

If  a  stranger  of  Holland,  or  any  foreign  kingdom,  buys  goods  at  London, 
and  gives  a  note  under  his  hand  for  payment,  and  then  goes  away  privately 
into  Holland,  the  seller  may  have  a  certificate  from  the  Lord  Mayor  on  proof 
of  sale  and  delivery  of  the  goods,  upon  which  the  people  of  Holland  will  exe- 
execute  a  kgal  process  on  the  party ;  4  Inst.  38.  Also,  at  the  instance  of  an 
ambassador  or  consul,  such  a  person  of  England,  or  any  criminal  against  the 
laws  here,  may  be  sent  from  a  foreign  kingdom  hither.  Where  a  bond  is  giv- 
en, or  contract  made  in  a  foreign  kingrdom,  it  may  be  tried  in  this  King  s  Bench 
and  laid  to  be  done  in  any  place  in  England;  Hob.  1 1 ;  2  Bulst.  322. 

An  agreement  made  in  France  on  two  French  persons  marrying,  touching 
the  wife's  fortune,  has  been  decreed  here  to  be  executed  according  to  the  laws 
of  England;  and  that  the  husband  surviving  should  have  the  whole;  but  relief 
was  first  given  for  a  certain  sum,  and  the  rest  to  be  governed  by  the  custom  of 
Paris;  Prec.  Chan.  207, 208. 
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although  (his  gentleman  supposes  that  it  applies  to  all  agreements^  for  the  lale 
of  goods,  wares,  and  merchandizes. 
ABd  a  fo     7.  Henrt  v..Adey.  H.  T.   1&03.  K.  B. 3  East, 221.  S.  P.  Ganert.  Lajybs- 
raigaieal  borough.  Peake,  17. 

***vcd' by       ^^  *"*  action  on  a  foreign  judgnnent,  the  plaintiff  proTcd  the  judge's  signa- 
•M^who  u  ture;  but  failing  to  prove  the  seal  of  the  island,  was  nonsuited.     On  motion  to 
a«<|iiaintea  set  the  verdict  aside,  the  Court  said  they  could  not  take  judicial  notice  that 
with  the  im  the  seal  affixed  was  the  seal  of  the  island,  which  was  necessary  to  be  shown, 
prenioD.     ju  order  to  prove  the  judgment  which  it  purported  to  authenticate.  That  prov- 
ing the  judge's  hand  writing  could  not  advance  the  proof  of  the  seal,  unless 
-  _  by  considering  him  in  the  nature  of  a  witness  to  it,  which  was  not  pretended. 
[  785   I  3    Richardson  V.  Anderson.  M.  T.   1805.   I  Campb.  €6.  n. 

S^aVore^  In  this  case  defendant  produced  as  evidence  a  book,  purporting  te  be  a  col- 
tftata  mart  ^^^i^'^  ^^  treaties  concluded  by  America,  which  was  declared  to  be  published 
be  proved  by  authority  there,  as  a  regular  copy  of  the  archives  in  Washington,  and  would 
by  eopiet  have  proved  by  the  American  Minister  resident  at  this  court,  that  it  was  the 
®**™'P'^  rule  of  his  conduct.  Lord  Ellenborough  refused  to  admit  this  evidence;  and 
n  "broar  ^®'^  ^^^^ ''  ^®*  necessary  to  have  a  copy  examined,  with  the  archives  in  Amer- 
ehivee  ^^^f  ^^  ^^^^>  ^^  would  not  have  admitted  a  book  of  treaties  with  Spain  proved 
abroad.  <o  have  been  printed  by  the  King's  printer  there;  Rex  v.  Holt,  5  T.  R.  436 ^ 
N.  P.  226. 

ffOVtiHn  Wl^^-  See  tit.  Jurisdiction, 
ifOref  fitters.     See  tit.  Alien. 

iFotest*  arn» ^ovtst  ©ourtst 

*  A  great  or  vaet  wood  sylvestria  et  saliuoaus.  Oar  law  writers  define  it  thus.*  Foref^ 
ta,  eat  locus  ubi  foT<B  inhabitant  vel  ineluduntur\  others  say  it  is  called  Fortttm, 
quasi  ferarum  statio,  vel  tuta  mansio  ferarum.  Manwood^  in  his  Forest  Laws,  gives 
this  particolar  definition  of  it.  "  A  forest  is  a  certain  territory  or  oircait  of  woody  gronnds 
aad  pastores,  known  in  its  bonnds  and  privileges  for  the  peaceable  bemg  atod  abiding  of 
wHd  beasts;  and  forest  chase  and  warren,  to  be  oader  the  King*s  protection  for  his  prince- 
ly delight^  replenished  with  beasts  of  venary  or  chase,  and  great  coverts  of  verl  for  saecoar 
of  the  sakl  beasts,  for  preservation  whereof  there  are  particular  laws,  privileges,  and  offi- 
cers belonging  thereunto;  Manw.  par.  2.  e.  1. 

Forests  are  of  that  antiquity  in  England,  that  (except  the  new  forest  in  Haoipsbire,  eree- 
C^  by  William,  called  the  Conqaeror,  and  Hamptoii  Court,  erected  by  King  Henrj  VIII. 
P06  Stat.  81  H.  8.  c.  5.)  it  is  said  there  is  no  record>  or  history  does  maikeany  certain  men- 
tion of  their  ereeticms  and  beginnings,  thoagh  thoy  are  mentioned  liy  sevcraf  writers  in  the 
books  of  onr  laws  and  statute;  4  Inst  319.  Our  ancient  historians  tell  os  that  the  New 
Forest  was  raised  by  the  destmction  of  twenty-two  parish  churches,  and  many  villages* 
ebapeks,  and  manors,  for  the  space  of  thirty  miles  together,  which  was  attended  with  seve- 
m1  judgments,  as  they  are  termed,  on  the  posterity  of  King  William  I.,  who  erected  it;  for 
William  Rufus  was  there  shot  with  an  arrow;  and  before  him,  Richard,  the  brother  of  Hen- 
ry I.,  was  there  killed;  an(|  Henry,  nephew  to  Robert,  the  eldest  son  of  the  Conqaeror,  did 
hang  by  the  hair  of  his  bea'l  in  the  boughs  of  the  forest. 

Besides  the  New  Forest,  there  are  sixty-eigbt  other  forests  in  England,  thirteen  chases, 
and  more  than  seven  hundred  parka ;  the  four  principal  forests  are,  New  Forest  on  the  Lea, 
Shirewood  Forest  on  the  Tren!.  Dean  Forest  on  the  Severn,  re-a^urested  by  statute  2(> 
Car.. 2.  c.  8.,  and  Winsdor  Forest  on  the  Thames.  The  way  of  making  a  forest  is  thus  ; 
certain  commissioners  are  appointed  under  the  Great  Seal  of  England,  who  view  tb» 
ground  intended  for  a  forost,  and  fence  it  round  with  metos  and  boimds ;  which,  being  re- 
turned into  the  Chancery,  the  King  causes  it  to  be  proclaimed  throughout  the  county  wDero 
the  land  lies,  that  is  a  forest,  and  to  bo  poverned  by  the  laws  of  the  forest,  and  prohibits  all 
persons  from  hunting  there  without  his  leave  ;  anci  then  he  appoints  officers  fit  for  the  pre- 
servation of  the  vert  and  venison,    and  so  it  becomes  a  forest  on  record  ;  Manw.  c.  i 

Though  the  King  may  erect  a  forest  on  his  own  ground  and  wastes,  ho  may  not  do  it  in  the 
ground  of  other  persons  without  their  consent  ;  and  agreements  with  them  for  that  purpose 
wight  to  be  confirmed  by  parliament ;  4  Inst.  350.  By  the  grant  of  the  forest,  the  game  of 
the  foreet  do  pass,  and  beasts  of  the  forest  aro  the  harts,  hind,  buck,  doe,  boar,  wolf  fox, 
bare,  &c. 

Bjr  statute  50  Goo.  3.  c  65.  bis  Majesty  is  authorized  to  appoint  three  parsons  to  beCoi»- 
miasioners  of  bin  Majesty's  Woods,  Forests,  and  Land  Revenues,"  in  whom  aro  vested  all 

t  As  to  the  courts,  the  most  especial  court  of  a  forest  is  the  Swainmote,  which  is  no  less 
incident  to  it  than  a  Court  of  Piepowder  to  a  fair  ;  and  if  this  faU,  there  is  nothing  remain- 
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I.  RELATIVE  TO  FORESTALLING. 

(A)  Definition  of.* 

(B)  Of  the  contract  which  makes  a  forestaller. 

Bristow  v.  Waddington,  M.  T.  1806.  C.  P.  2  N.  R.  355;  S.  C.  1  Eagt,  143. 

The  defendanl  was  charged  by  an  information  filed  against  him  by  leave  of 

the  powers  of  survey or^gen era!  of  the  land  revenues,  and  surveyor  general  of  the  wooda, 

By  Stat.  52  Geo.  3.  c.  16,  e,  5,  &c.  ihe  Treasury  are  empowered  to  alienate  small  pareela 
of  €rown  lands  intermixed  wiih  llie  properly  of  subjects,  upon  report  of  the  commiasionerc 
of  his  Majesty's  woods,  &c.  and  to  make  compensation  and  grant  leases  to  persons  reliR- 
quisbing  purprestures  or  cncroaclmients  in  the  forests  ;  and  by  ss.  11  and  15  of  the  vame 
act,  additional  powers  are  given  to  the  Court  of  Attachments  in  Forests  for  preventing  and 
punishing  unlawful  inclosuret,  and  regulating  the  conduct  of  regardors,  under-fo rosters,  un- 
der-keepers,  and  other  officers  of  the  forests. 

'  By  statute  55  Geo.  c.  55.  s.  11.  tire  commissioners  of  the  woodfl,  forests,  and  l^nd  reven- 
oee  are  empowered  to  contract  for  and  sell  his  Majesty's  rights  and  interests  in  small  parcelf 
of  lands,  belonging  to  subjects  within  the  royal  forests. 

ing  of  the  forest,  but  it  is  turned  into  the  nature  of  chase ;  Manw.  c.  21  ;  Crompt.  Jur.  146. 

The  Court  of  Attachment,  or  Woodmote  in  Forests,  is  kept  every  forty  days;  at  which, 
the  foresters  bring  in  the  at.achments,  de  viridi  et  venatione,  and  the  presentment  thereof, 
and  the  verderors  to  receive  the  same,  raid  enrol  them  ;  but  this  court  can  only  inquire,  not 
convict.  The  Court  of  Svvp.inraote  is  holden  before  the  verderors,  as  judges,  by  the  steward 
of  the  Swainmote,  thrice  in  the  year  ;  the  Swains  are  freeholders  within  the  forest  ;  are  to 
appear  at  this  Court  to  make  inquests  and  juries  ;  and  this  Court  may  inquire  de  superon- 
eraiione  forestariorura  et  aliorum  ministroruni  forests  et  de  eorum  oppressionibus  populo 
nostro  illatis,  and  also  may  receive  and  try  presentments  certified  from  the  Court  of  Attach* 
ments  against  offences  in  vert  or  venison ;  and  this  court  may  inquire  of  offences,  and  coa- 
▼ictalso,  butuot  ^'ive  judgfnent,  which  must  be  at  the  justice  seat  ;  4  Inst.  2S9. 

The  Court  of  Regard  or  Survey  of  Dog4  is  holden  likewise  every  third  year,  for  ezpedi- 
tation  or  lawing  of  dogs  by  catting  off  to  the  skin  three  claws  of  the  fore  fe€i  to  prevent 
their  ranning  at,  or  killing  of  deer.  No  other  dogs  hot  mastiff  are  to  be  tbos  lawed  or  ez- 
peditated,  for  none  other  were  permitted  to  be  kept  within  the  precincts  of  the  fofest,  it  be- 
ing supposed  that  the  keeping  of  the^e,  and  these  only,  was  necessary  for  the  defence  of  a 
man's  house;  4  Inst.  808.  The  principal  coart  of  the  forest,  is  the  Court  of  Chief  JobiIm 
in  Eyre,  or  Justice  Seat,  which  is  a  coort  of  record,  and  hath  anthority  to  hear  and  deter- 
mme  all  trespasses,  pleas,  and  causes  of  the  foreet,  &c,  within  the  forest,  as  well  concern- 
ing vert  and  venison,  as  other  causes  whatsoever;  and  this  court  cannot  be  kept  oHener 
than  every  third  year.  As  before  other  justices  in  Eyre,  it  must  be  summoned  forty  days 
at  least  before  the  sitting  thereof;  and  one  writ  of  summons  is  to  be  directed  to  the  sheriff 
of  thercoanty,  and  another  writ  costodi  for^stoe,  domini  regis  velej'js  locum  tenenti,  &e. — 
which  writ  of  summons  consists  of  two  parts;  first,  to  summon  all  the  officers  of  the  forest, 
and  that  they  bring  with  them  all  records,  &c.  Secondly,  all  persons  who  claim  any  lil^er- 
ties'or  franchises  within  the  forest,  and  to  show  how  they  claim  the  same.  It  may  also 
proceed  to  try  presentments  in  the  inferior  Courts  of  the  Forest,  and  to  give  judgment  upon 
conviction  of  the  Swainmote.  And  the  chief  justice  may,  therefore,  after  presentment 
made,  or  indictment  found,  but  not  before,  issue  his  warrant  to  the  officers  of  the  forest  to 
apprehend  the  offenders;  stat,  1  E.  3.  c.  8;  7  R.  2.  c.  4.  This  Court,  being  a  Court  of 
Record,  may  fine  and  imprison  for  ofTeAces  within  tl\p  forest;  and  therefore,  if  there  be  er- 
roneous judgment  at  the  justice-seat,  the  record  may  be  removed  by  writ  of  error  into 
B:  R.,  or  the  Chief  Justice  in  Eve  may  adjourn  any  matter  of  that  conit;  4  Inst.  291; 
b.  818.  ' 

*  Foreetalling  cannot  be  better  descnbed  than  in  the  words  of  the  stat.  6  and  6  Edward 
6.  c.  14.J  by  wkieb  it  ia  eoaoted  that,  whosoever  shall   buy,   or  caiue  to  be  boaght,   anj 
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II.  RELATIVE  TO  ENGROSSING. 

f  740  1  Rex  v.  Waddington.  H.  T.  1800.  K.  B.  1  East,  166. 

Obtaining        The  defendant  had  been  also  tried  upon  an  indictment  for  forestalling,  which 
largo  quan  j^  gubstance  charged  him  chiefly  with  engrossing  a  large  quantity  of  hops  in 
miea  of       Kent,  by  buying  them  from  various  persons  by  forehand  bargains,  and  olher- 
bnytng^       wise  at  a  certain  price,  with  intent  to  resell  them  at  an  unreasonable  profit,  or 
them  with  an  exorbitant  price.     It  appeared  that  the  principal  part  of  the  evidence  rela- 
an  intent  to  ted  to  the  forehand  harc^ains  made  by  the  defendant,  with  different  planters  for 
resell  the    their  growing  crop  of  hops;  a  practice,  however,  which  appeared  to  have  pre- 
sainefor  an  yj^ji^j  p^j.  ^  considerable  period  of  time  in  Kent,  and  without  which,  some  of 
pTofiuren  *^®  witnesses  stated,  that,  in  their  judgment,  the  cultivation  of  this  plant,  the 
grogging/    expense  of  which  was  exceedingly  heavy,  could  not  be  generally  carried  on. 
There  was  also  evidence  of  the  defendant's  having  bought  up  very  large  quan- 
tities of  the  commodity  to  an  unusual  amount,  and  by  making  unusaal  advan- 
ces of  money,  and  that  he  had  held  out  language  of  inducement  to  other  per- 
sons dealing  in  the  same  article,  to  withhold  their  stock  from  the  market,  with 
a  view  to  a  rise  in  the  price.     On  the  part  of  the  defendant,  the  long  existence 
of  the  practice  of  making  forehand  bargains  for  hops  was  insisted  upon,  as  a^ 
fording  some  argiiment  for  their  legality,  and  that,  at  any  rate,  it  could  not  be 
considered  as  engronaing  to  have  made  forehand  bargains  for  258  acres  out  of 
30,000  acres  in  cultivation,  of  the  same  article,  in  the  county  of  Kent  alone. 
But,  Grose,  J.,  in  passing  sentence  upon  the  defendant,  adverted  to  what  had 
been  said  in  (he  former  prosecution,   and  stated  that  the  particular^ofl^ence  of 
engrossing  still  remained  an  offence  at  common  law,  and  was  calculated  to 
create  an  artificial  scarcity  where  none  existed  in  reality,  and  to  aggravate 
that  calamity  where  it  did  exist. 

III.  RELATIVE  TO  REGRATING. 

r  741  1  Rusby's  casr,  cited  Godson  on  Patents,  33. 

It  19  cloobt  Rushy  was  indioted*^for  gotf  ing  into  his  possession,  and  selling  again  on  the 
fal  whether  same* dnv.  90  quarters  of  oats  on  the  ('orn  Kvchange.  At  the  trial,  Lord 
rogratingt  Kenyon  is  said  thus  to  have  expressod  him-^cll"  upon  the  law  of  regratiog. 
18  a  crime  ^^  fhe  leeislatiire  of  all  countries,  and  the  administration  of  justice  in  those 
law.  countries,   are  never  better  employed  than  when  they  condescend  to  look  at 

those  who  are  the  crrentost  distniine  frouj  them  inpoint  of  rank:  humanity  calls 
for  it;  religion    calls  for  it;  and    if  there  are  minds  which  are  not  affected  by 

ted.  Upon  presentment  theroaf  in?i(l«,  iliey  appeared,  and  upon  their  confession  they  were 
put  to  fine  and  ransom;  sue  Godson  on  P.'ii frits,  '28. 

•  Knjjrossinji,  says  Mr.  Godson  in  his  Work  on  Patents,  p.  30.  is  «i  ofienee  also  well 
descrihed  in  ihe  stnl.  of  Edward  VI.  Whosoever  shall  engross  or  gel  into  his  hands  by 
buyins.  contracting,  or  promise-taking,  other  than  hy  demise,  grant  or  lease  of  land  or  tithe, 
any  corn  jrrowinff  in  the  fields,  or  any  other  corn  or  grain,  butter,  clieese,  fish,  or  other  dead 
victuals  vvhatsoi'.ver  to  the  intent  to  sell  the  same  again,  shall  be  deemed  an  unlawful  engros- 
ser. That  engrossing  was  an  offence  indictable  at  common  law,  there  is  the  express  author- 
ity of  my  Lord  Coke.  Indeed,  this  crime  was  in  the  decisions  at  common  law  comprehend- 
ed under  the  pencral  term  of  forestalling.  Every  enhancement  of  the  price  was  consideied 
an  offence;  for  it  was  quasi  a  iorcstatlmcnt. 

The  bare  net  of  buying  up  a  whole  commodity  with  an  intent  to  sell  it  at  an  unreasonable 
price,  although  no  sale  has  taken  place,  is  a  common  law  ofTcnce.  But  every  large  purchase 
IS  not  an  engrossing,  or  there  would  soon  be  an  end  to  the  foreign  commerce  of  this  coun- 
try. It  is  correctly  laid  down  in  the  old  books,  that  every  merchant,  whether  he  be  subject 
or  a  foreigner,  bringing  victuals  or  any  other  merchandize  into  the  realm,  may  sell  the  same 
in  gross.  But  the  next  position,  "  that  a  person  within  the  realm,  buying  any  merchandize 
in  gross,  and  selling  the  same  in  gross,  commits  an  offence  of  this  nature,  l)ecause  the  price 
is  enhanced  as  it  passes  through  several  hands,"  is  certainly  not  tenable,  unless  the  intention 
— the  reason  for  buying  the  large  quantity,  was  evidently  an  endeavour  to  advance  the  mar- 
ket price.  It  was  formerly  held  that,  alfhough  fi>limongers  came  within  the  staiute  against 
engrossers,  if  they  bought  and  sold  at  their  pleasure  at  unreasonable  prices,  yet  they  might 
justly  buy  all  the  "iish,  if  they  sold  them  at  a  re  isonahle  rate:  kco  2  Bulsi.  249. 

t  By  6  (&  6  Edw.  G.  c.  14.  who>oever  shall  by  any  means  regrate,  obtain^  or  get  into  his 
hands  or  possession  io  a  fair  or  market,  any  corn,  wme,  fi-h,  buUer,  cheei]'e,  oandles,  tallow, 
sheep,  Iambs,  calves,  uwine,  pigs,  geese,  cupons,  hens,  chickens,  pigeons,  conies,  or  other 
dead  victual  whatsocvq^,  that  shall  bo  brought  to  any  fair  or  n^arket  lo  be  sold,  and  shall  sell 
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humanity  and  religion,  yet  their  own  interests  call  particularly  tor  it.  The 
law  had  been  stated  to  you^  and  if  the  acts  of  parliament  that  have  been  upon 
the  statute-books  fbr  about  one  hundred  and  fifty  years  are  repealed,  and  were, 
in  my  opinion,  in  an  evil  hour,  without  consideration  enough,  repealed;  yet, 
thank  God,  the  power  which  repealed  it  was  not  informed,  or  did  not  intend 
Xo  repeal  those  provisions  made  by  the  common  law.  That  which  is  called 
the  common  law  exYsted,  undoubtedly,  aOer  society  began  to  exist;  after  soci- 
ety began  toJ)e  formed.  In  very  ancient  times,  which  we  cannot  trace  to 
their  top,  when  men  looked  round  them,  to  see  what  was  tQ  be  done;  and  we 
are  not  to  suppose  that  wisdom  had  not  considerably  advanced  when  William 
the  Conqueror  came  over,  or  about  the  time  when  the  first  statute  in  Henry 
III.  got  upon  the  statute  book;  byt,  by  nnre  modern  researches,  there  are, 
among  the  Saxon  laws,  many  traces  found,  from  which  it  is  supposed  the  com- 
mon law  had  its  first  origin  among  the  Saxon  ancestors.  But,  without  minute- 
ly tracing  it  back  to  the  beginning,  there  is  no  doubt  now,  that,  by  the  common 
law  of  the  land,  provisions  are  made  against  the  three  offences — forestalling, 
ingtossing,  and  regrating;  and  it  is  now  given  in  charge,  since  the  exigencies 
of  the  state  require  il,  by  the  judges  to  the  grand  juries;  they  have  been  re- 
peatedly informed  that,  though  the  statute  law  upon  this  subject  has  been  re- 
pealed, yet  that,  by  the  common  law,  those  oflences  'are  provided  against." 
The  Court  Was  afterwards  ineffectually  moved  for  a  nSw  trial.  At  length 
they  granted  a  rule  to  show  cause  why  the  judgment  should  not  be  arrested, 
inasmuch  as  regrating  was  not  a  crime  at  common  law.  It  was  twice  argued, 
and  the  Court  being  equally  divided  upon  the  question^  no  judgment  was  ever 

passed  upon  Mr.  Rusby. 

[  742  ] 

IV.  RELATIVE  TO  THE  INDICTMENT  FOR.  The  indict 

Rexv.  Gilbert.  T.  T.   1801.  K.  B.  1  East,583.  b'/clmlT 

On  demurrer  to  an  Indictment,   stating  that  defendant  did  engross  and  get  ^^d  not  for 
into  his  hands,  by  buying  of  and  from  divers  persons  unknown,  a  great  quan-  engrossing 
tity  of  fish,  geese,  and  ducks,  to  the  intent  to  sell  the  sarae  again,  no  quantity  a  lirge 
being  specified  of  the  several  articles  charged  to  be  engrossed,  2"k"'"^  *' 

Per  Cur^  There  are  many  authorities  to  show  that  this  form  of  indictment  J^'^'^^j^h*' 
is  bad:  it  includes  several  things,  as  fish,  geese,  and  ducks,  without  ascertain- „m  gpg^ify 
ing  the  quantity  of  each  ing  the 

V.  RELATIVE  TO  THE  EVIDENCE  CONNECTED  WITH  t    quantity  of 
VI.  RELATIVE  TO    THE   JUDGMENT    AND    PUNISHMENT eacfa.» 

FORJ 

jFOt{rttttt0f  Sec  tits.  Allaindi'r;  Dower;  Felo  de  se;  Felony;  Outlaw- 
ry;  Treason, 

the  same  again  in  iny  fair  or  markot  iioldpii   or  k*  pt  in  the  anme  place,  or  in  any  other  fair 
or  market  within  four  miles  thereof,  shall  l)e  (hMMiicrl  a  re^rater. 

•  Whether  the  purchase  of  pari  of  acotiiniodity  is  siitficjent  to  raise  the  price  of  the  res- 
idue, it  a  question  of  fact  depending  on  the  stale  of  tlic  dcMnand  ;  therefore  an  indictment 
for  engrossing  need  not  state  what  the  quantity  wns  from  whicii  the  purchace  was  made: 
Rexv.  Waddington,  1  East,  143.  abridged  ante,  7:V7. 

t  1st.  Aa  to  forestalling. — Prove  the  purchase  of  the  commodity,  as  stated  in  the  indict- 
ment; the  quantity  is  immaterial;  and  prove  tliat  it  was  purchased  on  the  way  to  the  market^ 
and  before  it  arrived  there. 

2d.  As  to  engrossing. — Prove  the  purchase,  and  prove  the  in*ent,  either  by  the  defendant's 
admission,  or  by  proof  of  his  having  actually  re-soid  the  article,  or  by  proof  of  some  other 
eircums^ances  from  which  the  jury  may  presume  it. 

And  lastly,  as  to  regrating. — Prove  the  purchase  and  re-sale,  as  stated  in  the  indictment; 
a  variance  between  the  indictment,  and  evidence  in  the  number,  &c.  as  of  geese,  or  the 
price  at  which  they  were  bought  or  re-sold,  does  not  seem  to  be  material.  Nor  does  it  ap- 
pear to  be  necessary,  to  constitute  the  ofience,  that  the  defendant  should  have  derived  profit 
from  the  re-sale. 

X  Different  kinds  of  punishments  were,  by  particular  statutes,  denounced  against  forestal- 
lers,  engrossers,  and  regraters;  these  crimes  being  now  punishable  by  indictment  at  com-' 
mon  law,  all  off'snders  are  liable  to  1)6  fined  and  imprisoned.         *  , 

Where  an  information  was  against  several,  and  one  only  was  found  guilty  and  the  others 
were  acquitted,  the  judgment  after  much  discussion  was  giveir  against  him;  see  Godson,  41. 

END   OF  TOLUMS   IX. 


3  kiaS  QkZ  771  111 


I 


-J 


